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Crook  v.  Fibst  National  Bane  op  BABABoa 

IBS  Wnoomv,  tL] 

Om  ov  MoHsr  cm  Dspobit.  »  A  writing  given  by  m  bonk  to  m  depoaitor 
■cknowlodging  the  receipt  of  four  bonds  and  a  certain  amount  of  mone j 
in  eonpona  and  stating  that  the  former  are  to  be  soid  and  the  latter  ool« 
leeted  and  the  proceeds  placed  to  the  credit  of  the  depositor,  is  in  fad 
a  eertiflcate  of  deposit,  and  an  indorsement  thereon  by  the  depositor 
addrened  to  the  bank  to  *'  please  let  my  nephew  have  the  amount  ol 
the  within  bill,"  coupled  with  its  delivery  so  indorsed  to  such  nephew 
with  the  intention  of  giving  him  the  fand  in  bank  operates  as  a  valii 
gift  thereof  and  justifies  the  bank  in  paying  it  to  inch  donee  upon  pre- 
sentation of  the  writing. 

EnuDiis  —  Elkotiok  —  Estoppbl.  *—  An  action  es  conlraete  to  recover 
money  paid  by  a  bank  to  defendant  and  received  by  him  to  the  use  of 
plaintifl^  is  an  election  by  the  latter  to  affirm  the  payment  by  the  bank 
and  be  is  thereby  estopped  from  subsequently  asserting  as  a  basis  for 
recovering  the  money  from  the  bank  that  such  payment  was  wrongfuL 

Bbodiis — ELBcnoH  —  Estoppel.  ^  When  one  has  a  choice  between  two 
inconsistent  rights  or  remedies,  and  deliberately  makes  his  choice^  such 
deetion  becomes  conclusive  upon  him  and  precludes  him  from  subse- 
quently pursuing  the  other  right  or  remedy. 

Acnon  by  the  plaintiff  as  adminiBtrator  of  the  estate  of 
Lucretia  Austin,  deceased,  to  recover  the  sum  of  four  thousand 
five  hundred  and  four  dollars  and  seventy  cents  deposited  by 
her  in  the  defendant  bank  during  her  lifetime  and  alleged  to 
be  due  and  owing  to  her  at  the  time  of  her  death. 

In  defense  the  bank  alleged  that  prior  to  the  death  of  said 
Lucretia  Austin  it  received  from  her  certain  bonds  and  cou* 
pons  with  directions  from  her  to  sell  the  bonds  and  place  the 
proceeds  thereof,  together  with  the  proceeds  of  such  couponsi 
lo  her  credit;  that  the  bank  followed  her  directions,  and  at 
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the  result  of  such  sale  and  collection  the  amount  placed  to 
her  credit  was  four  thousand  five  hundred  and  four  dollars 
and  seventy  cents;  that  the  bank  receipted  for  the  bonds  and 
coupons  when  received  as  follows: 

"  Ibonton,  Dec.  28,  '87. 
^'Received  of  Lucretia  Austin  four  4^  registered  bonds,  Na 
43,981,  No.  43,986,  No.  43,983,  No.  43,982,  to  be  sold  and  the 
proceeds  placed  to  her  credit  in  the  lat  Nat'I  Bank  of  Bara- 
boo;  also  for  collection  $221  in  coupons. 

"Charles  L.  Sproat,  Cashier." 

Subsequently  to  the  death  of  said  Lucretia  Austin  said  re* 
ceipt  was  presented  at  the  defendant  bank  by  Charles  Mitch- 
ell bearing  the  following  indorsement: 

"  Ironton,  Bank  Co.,  Wis. 
'^Mr.   Ch€L8.  L.  Sproat^   Baraboo^  Wis.  —  Sir:    Please  }et 
Chas.  Mitchell,  my  nepheWi  have  the  amount  of  the  within 
bill  and  oblige,  Lucbstta  Aubtht. 

"Witness,  W.  H.  Mitchell,  Catharine  Dyson." 

The  bank  thereupon  paid  to  said  Mitchell  the  sum  of  four 
thousand  five  hundred  and  four  dollars  and  seveaiy  cents. 
Lucretia  Austin,  by  the  delivery  of  such  receipt  with  such  in- 
dorsement thereon,  intended  to  give  and  did  give  said  sum  to 
said  Mitchell. 

Defendant  also  alleged  in  defense  that  plaintiff,  aa  admin- 
istrator  of  the  estate  of  said  Austin,  after  the  payment  of  said 
sum  to  said  Mitchell  as  aforesaid,  commenced  an  action 
against  Mitchell  and  recovered  judgment  against  him  for 
said  sum;  that  said  judgment  was  for  the  same  demand 
made  in  this  action  against  defendant,  and  that  it  estopped 
the  plaintiff  from  maintaining  the  present  action.  The  court 
below  overruled  a  demurrer  to  the  answer  and  plaintiff  ap- 
pealed. 

0.  Stevens  and  J.  H.  MeCrory^  for  the  appellant 
R.  D.  EvanSj  for  the  respondent. 

PiNWEY,  J.  1.  The  receipt  set  out  in  evidence  given  by 
the  bank  to  Lucretia  Austin  for  the  four  bonds  and  two  hun- 
dred and  twenty-one  dollars  in  coupons,  the  former  to  be  sold 
and  the  latter  to  be  collected,  and  the  proceeds  to  be  placed 
to  her  credit,  was  more  than  a  mere  receipt.  It  was  of  a  con- 
tractual character,  defining  the  duty  of  the  bank  in  the  prem« 
ieee,  and  was  the  sole  evidence  which  Mrs.  Austin  had  to 
establish  her  right  to  the  fund  produced  by  the  sale  of  the 
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bonds  and  collection  of  the  coupons.  The  bank,  npon 
SQcb  sale  and  collection,  became  her  debtor  for  the  amount. 
The  receipt  was  in  the  nature  of  a  certificate  of  deposit. 
Plainly,  the  bank  would  not  be  expected  to  or  be  bound  to 
pay  over  the  money  without  the  surrender  of  its  obligation  to 
Mrs.  Austin.  The  receipt  was,  therefore,  potentially  the  fund 
itself  without  which,  in  the  ordinary  course  of  business,  it 
could  not  be  obtained;  and  equitably,  at  least,  if  not  legally, 
it  possessed  all  the  characteristics  of  a  regular  certificate  of 
deposit.  It  represented  the  money,  the  proceeds  of  the  bonds 
and  coupons.  The  answer  alleges,  in  substance,  the  delivery 
of  this  receipt  with  the  indorsement  thereon  by  Mrs.  Austin 
to  her  nephew,  Charles  Mitchell,  five  days  after  its  date,  and 
one  day  before  her  death,  and  that  she  thereby  ^-^  intended  to 
give,  and  did  give,"  the  entire  fond  produced  from  the  bonds 
and  coupons,  four  thousand  five  hundred  and  four  dollars  and 
seventy  cents,  to  the  said  Charles  Mitchell,  or  to  him  and  his 
brothers  and  sisters.  Construed  with  reasonable  liberality, 
the  answer  must  be  held  to  allege  a  gift  of  this  fund  due  from 
the  bank  to  Mrs.  Austin,  under  the  circumstances  above 
stated,  to  the  party  named  in  the  order,  and  evidence  would 
doubtless  be  admissible  under  the  answer  to  show  a  gift  ot 
the  fund  either  inter  vivos  or  causa  mortis, 

A  gift  ifUer  vivos  must  be  completed  by  a  delivery  of  the 
subject  of  the  gift.  A  donatio  eausa  mortis  must  be  completely 
executed,  so  far  as  delivery  is  concerned,  in  the  lifetime  of 
the  donor,  precisely  as  required  in  the  case  of  gifts  inter  vivos. 
A  donatio  causa  mortis  is  a  gift  absolute  in  form,  made  by  the 
donor  in  anticipation  of  his  speedy  death,  and  intended  to 
take  effect  and  operate  as  a  transfer  of  title  only  upon  the 
happening  of  the  donor's  death.  The  gift  must  be  absolute, 
with  the  exception  of  the  conditions  inherent  in  its  nature, 
and  a  delivery  of  the  article  donated  is  a  necessary  element; 
but  it  may  be  revoked  by  the  donor,  and  is  completely  re- 
voked by  his  recovery  from  the  sickness,  or  escape  from  the 
danger  in  view  of  which  it  was  made.  And,  if  not  so  revoked, 
the  gift  may  be  taken  by  the  administrator  of  the  donor  if 
necessary  for  the  payment  of  his  debts:  8  Pomeroy's  Equity 
Jurisprudence,  sec.  1146;  Basket  v.  Hassellj  107  U.  8.  609, 
610;  Henschd  v.  Maurer,  69  Wis.  676;  2  Am.  St.  Rep.  757. 

The  question  presented  by  the  first  defense  is,  whether  the 
delivery  of  the  receipt,  indorsed  as  stated,  to  Charles  Mitchell, 
with  intent  to  give  him  the  proceeds  of  bopds  and  ooapoDi, 
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could  operate  as  a  gift;  for  whether  the  gift  was  one  inter 
vivosj  or  was  intended  as  a  donatio  causa  mortis^  is  not  a  ma- 
terial question,  as  it  is  abundantly  shown  by  the  authorities 
that  so  far  as  the  subjects  which  may  be  disposed  of  by  gift» 
and  the  question  of  delivery  are  concerned,  the  law  is  the 
same  in  either  case:  Camp*8  Appeal^  86  Conn.  92,  93;  4  Am. 
Rep.  39;  HarrU  v.  Clark,  8  N.  Y.  93,  118;  61  Am.  Dec.  352; 
OroverY.  Growr,  24  Pick.  261,264;  85  Am.  Dec.  819;  Basket 
Y.  Haasell,  107  U.  S.  614.  The  law  favors  free  and  compre- 
hensive power  of  disposition  by  an  owner  of  his  property,  and 
the  rigor  of  the  earlier  cases  has  been  materially  relaxed, 
both  as  to  the  subjects  of  such  gifts,  and  as  to  what  will  serve 
as  a  delivery  to  make  them  effectual.  This  is  well  illustrated 
by  the  cases  above  cited,  in  which  it  is  held  that  the  thing 
given  must  be  delivered,  or  it  must  be  placed  in  the  power  of 
the  donee  by  delivery  to  him  of  the  means  of  obtaining  pos- 
session. ^'  As  to  the  character  of  the  thing  given,"  says  Shaw, 
C.  J.,  in  Chase  v.  Redding,  18  Gray,  418,  420,  ''  the  law  has 
undergone  some  changes.  Originally  it  was  limited,  with 
some  exactness,  to  chattels;  to  some  object  of  value  deliver- 
able by  the  hand;  then  extended  to  securities  transferable 
solely  by  delivery,  as  bank  notes,  lottery  tickets,  notes  payap 
ble  to  bearer  or  to  order  and  indorsed  in  blank;  subsequently 
it  has  been  extended  to  bonds  and  other  choses  in  action  in 
writing  represented  by  a  certificate,  when  the  entire  equitable 
interest  is  assigned;  and  in  the  very  latest  cases  on  the  sub- 
ject in  this  commonwealth  it  has  been  held  that  a  note  not 
negotiable,  or,  if  negotiable,  not  indorsed,  but  delivered, 
passes  with  a  right  to  use  the  name  of  the  administrator  of 
the  promisee  to  collect  for  the  donee's  own  use."  And  in 
Pariah  v.  Stone j  14  Pick.  198,  25  Am.  Dec.  878,  speaking  of 
the  extension  of  the  doctrine  to  include  choses  in  action  de- 
livered so  as  to  operate  only  as  a  transfer  by  equitable  assign- 
ment, or  a  declaration  of  trust,  Shaw,  C.  J.,  also  says  that 
*^  these  cases  all  go  on  the  assumption  that  a  bond  or  other 
security  is  a  valid,  subsisting  obligation  for  the  payment  of  a 
sum  of  money,  and  the  gift  is,  in  effect,  a  gift  of  the  money, 
by  a  gift  and  delivery  of  the  instrument  that  shows  its  exist- 
ence, and  affords  the  means  of  reducing  it  to  possession." 

It  has  since  been  repeatedly  held,  '*  that  a  deposit  in  a  sav- 
ings bank  may  be  the  subject  of  a  valid  donatio  causa  mortiSf 
as  well  as  of  a  gift  inter  vivos,  and  that  such  a  gift  may  be 
proved  by  the  delivery  of  the  bank  book  to  the  donee,  or  a 


Sept  1892.]    Cbook  v.  First  Nat.  Bank  of  BABABoa        21 

third  person  for  bim;  that  as  there  can  be  no  manual  delivery 
of  tlie  credit  which  the  donor  has  in  the  bank,  the  delivery  of 
the  book  which  represents  the  deposit,  and  is  the  only  evi- 
denoe  in  the  possession  of  the  donor  of  his  contract  with  the 
bank,  together  with  an  order  or  assignment,  operates  as  a 
complete  transfer  of  the  existing  fund,  and  is  all  the  delivery 
of  which  the  subject  is  capable " :  Pierce  v.  Boston  etc.  Sav, 
Bank,  129  Mass.  430;  87  Am.  Rep.  871,  and  cases  cited;  Da- 
vie V.  Ney,  125  Mass.  590;  28  Am.  Rep.  272;  HiU  v.  Stevenson^ 
68  Me.  867;  18  Am.  Rep.  821;  Camp's  Appeal,  86  Conn.  88; 
4  Am.  Rep.  89.    In  Ridden  v.  Thrall,  125  N.  Y.  572,  577, 
678,  21  Am.  St.  Rep.  758,  it  was  held  that  the  deposit  book 
in  a  savings  bank  answers  the  same  purpose  as  a  certificate 
of  deposit  in  other  banks,  and  that  any  delivery  which  trans- 
fers to  the  donee  either  the  legal  or  equitable  title  is  sufficient 
to  effectuate  a  gift;  and  a  gift  of  the  moneys  due  a  depositor, 
by  delivery  of  the  deposit  book,  was  upheld,  notwithstanding 
a  by-law  of  the  bank,  printed  in  the  book,  required  an  order 
or  power  of  attorney  when  some  person  other  than  the  deposi- 
tor attempted  to  draw  the  money;  and  the  donee  in  that  case 
had  no  such  power,  but  the  court  held  that  he  had  the  same 
light  to  enforce  payment  that  he  would  have  had  if  he  had 
been  the  donee  of  any  non-negotiable  chose  in  action,  or  a 
certificate  of  deposit  or  unindorsed  note,  and  could  establish 
his  right  to  payment  in  such  case  by  any  proof  showing  that 
he  was  the  absolute  legal  owner. 

It  is  well  settled  that  in  order  to  constitute  a  valid  assign- 
ment of  a  debt  or  other  chose  in  action,  in  equity,  no  particu- 
lar form  of  words  is  necessary.  Any  words  which  show  an 
intention  of  transferring  or  appropriating  the  chose  in  action 
to  the  assignee  for  a  valuable  consideration  are  sufficient;  nor 
is  any  written  instrument  required.  Any  order,  writing,  or 
act  which  makes  an  appropriation  of  the  fund  amounts  to  an 
equitable  assignment,  and  an  oral  or  written  declaration  may 
be  as  efiectual  as  the  most  formal  instrument.  An  order  for 
or  payable  out  of  a  particular  fund,  not  only  as  between  the 
drawer  and  payee,  but  as  regards  the  drawee,  will  so  operate, 
though  not  accepted  by  him:  1  Am.  &  Eng.  Ency.  of  Law,  835, 
and  cases  cited  ubi  ut  supra.  The  same  is  true  as  to  gifts  of 
choses  in  action,  if  a  delivery,  or  what  in  judgment  of  law 
amounts  to  such,  takes  place.  In  Wihon  v.  Carpenter,  17  Wis. 
U6,  Cole,  J.,  says:  *'  Delivery  is  essential,  both  at  law  and  in 
equity,  to  the  validity  of  a  parol  gift  of  a  chattel  or  chose  in  ao- 
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tion;  and  it  is  the  same  whether  it  be  a  gift  inter  vivo$  or  ea\ 
mariii.  Without  actoal  delivery  the  title  does  not  pass  ^;  and 
be  quotes  2  Kent's  Commentaries,  439,  where  the  author  sajs: 
^  Deliverj  in  this,  as  in  everj  other,  case  must  be  according 
to  the  nature  of  the  thing.  It  must  be  an  actual  delivery,  so 
(ar  as  the  subject  is  capable  of  delivery.  It  must  be  s^cko- 
dum  Bubjeetam  materiamf  and  be  the  true  and  effectual  way 
of  obtaining  the  eommand  and  dominion  of  thesubjecL  If 
the  thing  be  not  capable  of  actual  delivery  there  must  be 
some  act  equivalent  to  it.  The  donor  must  part  not  only 
with  the  possession,  but  with  the  dominion,  cf  the  property* 
If  the  thing  given  be  a  chose  in  action,  the  law  requires  an 
assigoment  or  lome  equivalent  instrument^  and  the  transfer 
must  be  actuaUy  executed  ":  Hmicksl  r.  Maurer^  69  Wis. 
676;  2  Am.  St  Bep.  767;  BnmA  y.  SchuM,  BO  Wis.  269;  48 
Am.  Rep.  499* 

In  i:Za«i  r.  £^01^  4  Leigh,  833,  26  Am.  Dec.  822,  an  oral 
gift  of  a  bond  in  suit»  accompanied  by  a  delivery  of  the  attor- 
ney's receipt  for  it,  was  held  a  valid  gift  of  the  bond,  Carr,  J., 
•aying:  ^^The  bond  itself  could  not  be  delivered.  It  was  in 
court,  in  the  custody  of  the  law.    The  receipt  was  its  repre- 

tentative As  in  the  case  of  the  key,  the  delivery  ci 

the  receipt  ^  was  the  true  and  effectual  way  of  obtaining  the 
use  of  the  subject'  Speaking  from  my  own  experience,  I 
should  say  an  attorney  requires  no  better  order  for  the  pay* 
ment  of  money  he  has  collected  on  a  bond  than  the  receipt 
he  has  given  for  the  bond.  When  he  takes  this  in,  with  a 
receipt  upon  it  for  the  money,  he  feels  himself  safe."  In  this 
case,  superadded  to  the  receipt  given  by  the  bank  for  the 
bonds  and  coupons,  was  an  order  from  the  party  depositing 
them  for  conversion,  written  upon  the  receipt  itself:  Moor€  ▼. 
Darton,  4  De  Gez  &  S.  617,  620;  WaUh's  Appeal,  122  Pa.  St. 
177,  187-190;  9  Am.  St.  Rep.  83.  In  Stephenson  v.  King,  81 
Ky.  426,  60  Am.  Rep.  172,  it  is  shown  that  the  arbitrary  rule 
requiring  an  assignment  and  delivery  of  theidentical  thing 
in  order  to  make  a  gift  of  it  yalid  has  been  abandoned;  and 
the  language  of  the  court  in  Elam  v.  Keen^  4  Leigh,  333,  26 
Am.  Dec.  322,  that ''  there  are  many  things  of  which  actual 
manual  tradition  cannot  be  made,  either  from  their  nature  or 
situation  at  the  time.  It  is  not  the  intention  of  the  law  to 
take  from  the  owner  the  power  of  giving  these.  It  merely 
requires  that  he  shall  do  what,  under  the  circumstances,  will 
in  reason  be  equivalent  to  an  actual  delivery,"  was  approved; 
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and  it  wm  Leid  that  ^  there  ifl  no  reason  why  the  intention  to 
I^It*  with  ibe  actnal  delivery  4if  the  wdtten  evidflnoe  of  the 
xight  to  the  thingp  atthoivgh  in  the  poseeseion  of  anotheri 
under  the  belief  of  the  donor  that  it  perfects  the  .gift,  ahould 
net  be  held  to  conatitute  a  valid  gift  cama  merUaJ* 

Bat,  as  already  jioticed,  theie  waa  here  the  written  erder 
ct  the  ilonor  on  the  cashier  of  the  bank,  iAdeoraed  ow  the  re- 
ceipt itaelf;  mnd  it  ia  .alleged  in  the  »o8wer  that  by  the  daliv* 
«ry  to  Mitchell  of  these  inatrnments  Mrs.  Aoetin  intended  to 
give,  and  did  give,  the  innd  in  iqfueation  to  MiteheUL    The 
teuna  of  the«rder  it  ia  true  are  amh^gnoqe,  and  it  ia  Aigned 
that  it  anu>nnted  only  to  an  authority  to  Mitchell  to  receive 
the  money  aa  Mra.  Austin's  agent.    The  averment  of  intention 
to  give  and  actual  gift  answer  this  objecti<»i  for  the  puiposee 
«f  this  demurrer,  £ar  we  think  tha^  as  the  language  of  the 
order  aa  ambigoons,  it  is  entirely  clear  that  piu*ol  evidence  of 
what  occurred  at  the  time  is  competent  to  ahow  that  the  order 
and  delivery  of  the  receipt  were  intended  hy  Mra.  Austin  to 
operate  mm  a  present  gifti  and  not  aa  a  naere  aathority  to  re- 
eeive  the  money  fior  her  wse  as  that  the  deliyery  cf  the  reoeipt 
and  order  was  accompanied  with  words  of  piesent  iplft,  or 
that  other  contemporaneous  facts  and  circumstances  justi- 
iied  that  conclusion.    We  therefore  hold  that  the  delivery  of 
the  receipt,  with  the  order  indansed,  with  the  intention  of 
giving  the  phose  in  action — ^tbe  fund  due  from  the  bank — to 
Mitchell,  eonsUtuted  a  valid  gift  to  him  of  the  money  due 
from  the  hank  to  plaintiff's  intestate. 

3.  We  think  that  it  ia  a  fair  infierence  from  the  allegationa 
of  the  second  defense  that  the  action  in  which  the  plaintiff  aa 
administrator  recovered  judgment  against  Charles  Mitohell 
and  others  in  the  circuit  court  for  Sauk  county,  for  the  same 
money  sued  iat  by  him  in  this  action,  was  an  action  er  toW' 
iraeiu  ibr  money  had  and  received  by  them  to  his  use,  and 
the  qnestidi  is  whether  the  plaintiff  did  not  thereby  affirm 
that  the  money  was  properly  paid  over  by  the  defendant 
hank  to  them  or  to  Charles  Mitchell  for  his  use,  so  as  to  pre- 
clude him  from  now  asserting  as  a  basis  of  recovery  in  this 
action  that  such  payment  was  wrongful.  The  rule  is  universal 
that  where  a  party  has  a  choice  between  two  inconsistent 
rights  or  remedies,  and  deliberately  makes  his  choice,  such 
election  becomes  conclusive  upon  him  and  precludes  him 
from  subsequentiy  adopting  the  other:  Mariner  v.  Milwaukee 
«tc  Ry.  Co.,  26  Wis.  89;  Warren  v.  Landry,  74  Wis.  144;  Cur- 
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Its  ▼.  WillianiBon^  L.  B«  10  Q.  B.  Gas.  57;  In  re  Daviaon^  L.  R. 
18  Q.  B.  Div.  54.  If  the  alleged  gift  to  Mitchell  was  void  or 
inoperatiTe  for  any  reason,  the  bank  still  remained  the  debtor 
of  Mrs.  Austin,  and  the  money  it  paid  to  Mitchell  was  its  own 
money,  and  the  plaintiff  had  no  claim  whatever  to  it.  This 
money  so  paid  could  not  become  the  money  of  the  plaintiff 
except  upon  hilft  ratification  of  the  act  of  Mitchell  in  collecting 
and  of  the  bank  in  paying  it  to  him;  so  that  the  money  he 
thus  received  from  the  bank  became  and  Was  money  received 
and  held  by  him  to  and  for  the  use  of  the  plaintiff,  and  the 
plaintiff  could  have  no  claim  to  it  but  by  electing  to  treat  it, 
as  he  did,  by  suing  for  and  recovering  it,  as  his  money  in  the 
hands  of  the  defendants  in  that  action.  He  could  not  treat 
them  as  his  debtors  for  the  money  had  and  received  from  the 
bank  to  his  use,  and  recover  against  them  on  that  ground, 
and  thereafter  sue  and  recover  the  same  sum  from  the  bank 
as  being  still  indebted  to  him.  He  could  not  sue  and  recover 
in  both  actions  at  the  same  time,  nor  in  succession.  His 
rights  and  remedies  ex  contractu  against  Mitchell  and  others 
and  against  the  bank  were  alternative,  and  not  concurrent; 
and  it  must  follow  necessarily  that  the  recovery  against 
Mitchell  and  others,  although  not  collectible,  necessarily  ex- 
tinguished his  cause  of  action  in  indebitattis  assumpsit  (for  it 
is  in  that  form)  against  the  bank.  Numerous  authorities 
were  cited  by  the  respondent's  counsel  sustaining  this  view 
of  the  case,  among  which  is  the  case  of  Fowler  v.  Bowery  Sav. 
Bank,  113  N.  Y.  450,  10  Am.  St.  Rep.  479,  which  was  a  case 
where  a  person  entitled  to  a  savings-bank  deposit,  which  had 
been  paid  without  authority  to  another  person,  had  a  right  of 
action  therefor  against  the  bank  as  debtor,  and  one  against 
the  party  so  receiving  it  for  money  had  and  received;  and  it 
was  held  that  by  bringing  either  action  he  lost  the  right  to 
the  other,  and  that  a  judgment  against  the  party  who  wrong- 
fully received  the  money  from  the  bank,  although  uncollect- 
ible, was  a  bar  to  an  action  against  the  bank.  This  case 
seems  to  have  been  thoroughly  discussed,  and  has  been  cited 
elsewhere  with  approbation,  and  was  affirmed  in  Terry  v. 
Hunger,  121  N.  Y.  161, 18  Am.  St.  Rep.  803;  and  subsequently 
the  same  point  was  decided  in  a  well-reasoned  opinion  in 
Equitable  Lije  Ass.  Soc.  v.  May,  82  6a.  6^6.  The  case  is  the 
same  in  principle  as  where  a  party  who  has  waived  the  tort 
by  conversion  of  personal  property  by  suing  in  assumpsit  is 
held  precluded  from  thereafter  maintaining  trover  against 
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the  defendant's  vendee  of  the  same  property:  Nield  ▼.  Burtim, 
49  Mich.  68;  FarwM  ▼.  Myers,  64  Mich.  234.    The  subject  of 
election  between  inconsistent  remedies  and  the  effect  of  such 
election  is  quite  fully  considered  in  Crossman  t.  UniverBol 
RubUr  Co.^  127  N.  Y.  84,  87-89,  in  which  FowUr  v.  Bowery 
Sav.  Bank,  118  N.  Y.  450,  10  Am.  St.  Rep.  479,  is  cited  with 
•pprovaL    It  would  have  been  a  singular  application  of  legal 
principles  indeed,  if  the  plaintiff  had  prosecuted  both  these 
actions  in  the  same  court  at  the  same  time,  that  would  per- 
mit the  plaintiff  to  recover  against  Mitchell  and  others  on 
the  ground  that  they  had  had  and  received  this  money  from 
the  bank  to  his  use,  and  so  to  obtain  judgment  against  them, 
and  the  suit  against  the  bank  being  called  for  trial,  would 
allow  him  to  recover  the  same  money  against  the  bank  on 
the  ground  that  it  had  not  been  paid  to  Mitchell  to  the  plain* 
tiff's  use,  but  the  bank  still  was  indebted  to  the  plaintiff  for 
it    The  remedies  pursued  by  the  plaintiff  in  the  two  actions 
are  not  concurrent,  as  in  the  case  of  several  actions  against 
joint  trespassers  and  the  like,  where  both  actions  proceed 
upon  the  same  identical  facts  as  a  foundation  of  a  recovery, 
and  in  which  the  right  involved  in  either  case  is  entirely  con- 
sistent with  that  in  the  other.    It  will  be  found  upon  close 
examination  that  in  no  case  can  remedies  be  regarded  as 
conristent  unless  predicated  upon  consistent  allegations  or 
grounds  of  recovery.    Here,  as  already  stated,  the  ground  of 
recovery  in  the  suit  against  Mitchell  and  others  was  that  they 
had  received  the  money  from  the  bank  due  to  the  plaintiff  to 
his  use,  and  this  is  inconsistent  with  the  allegation  in  this 
case  that  the  bank  still  remained  indebted  to  him  therefor. 
The  positions  are  mutually  contradictory.     The  defendant 
bank  may  have  materially  changed  its  position  upon  the  faith 
of  the  assertion  and  election  of  the  plaintiff  in  the  former  ac- 
tion, so  that  it  would  be  unjust  to  allow  the  plaintiff  now  to 
retract  the  claim  that  Mitchell  and  others  had  received  the 
money  from  the  bank  to  his  use,  and  now  insist  in  this  action, 
as  a  basis  of  recovery,  that  the  former  allegation  is  untrue 
and  the  bank  still  remains  indebted  to  him  for  the  money. 
Both  allegations  cannot  be  true:   Warren  v.  Landry,  74  Wis. 
144;  Morris  v.  Rexford,  18  N.  Y  552;  Rodermund  v.  Clark,  46 
N.  Y.  354;  MoUer  v.  Tuska,  87  N.  Y.  166,  169. 

We  think  the  remedies  pursued  by  the  plaintiff  are  incon- 
liftent;  that,  by  electing  to  pursue  and  charge  Mitchell  and 
others  for  money  had  and  received  from  the  bank,  the  plain- 
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tiff  elacted  to  affinn  the  yayflMntisade  by  ike  bonk  io  H^bob< 
«11,  And  that  he  oaonot  sumv  be  haanl  lo  sftf  that  tin  fMLfment 
was  wiiboot  «4itk<Rftt)r  and  that  Ahe  bank  u  aiiil  indebted  to 
him,  tLB  admkuetrator,  far  tba  moiiey.  The  under  of  the  cir- 
eait  ooort  averruliag  the  plaiiiti£f^  demiirrer  to  Hbe  tlafand* 
act's  aaawer  Bost  tfaarefiore  be  affimied. 
Bj  the  OoQBX.    The  order  appealed  tma  ie  iWrmed. 

Gmn  OF  DEPogm  iv  Bahe  —  Sojizoibnct  of:  Scb  note  to  5A«%  w. 
J?<mkA,'28  Am.  Rep.  684-687;  and  note  to  Wiaiamaon  r,  Tager^  34  Am.  Bi. 
Bep.  &19-S25.  Otker  essee  in  4he  'Mtnes  Sealing  with  Ufais  nabjoot  an  Oimaer 
▼.  Smowden^UMA.  HS;  BO  Am.  RBp.JBI;  iMiim  r.  JKiv,  72  Va.  140;  W 
Am.  JLep.  808;  J^qpe  ▼.  Airlin#ftMi.Aip.  J^aidt,  56  Vt  1)84$  -46  Arl  fop.  781} 
i'ifrce  ▼.  Button  ttc.Sam.  Bank,  129  Mass.  425;  37  Am.  Rep.  ^71;  Man^  ▼. 
Awagetn,  HI  N.  H.  131;  60  Am.  Rep.  320;  i4^  ▼.  Nvrih  Bnd  Stm,  Bami^ 
146  Maaa.  4T9;  4  Am.  fit  Rep.  Ml;  Dmigketf^y.  Stfoorr, 71  lid.  948;  17  Am. 
at.  Re!p.£BI;  Betmrn.  BetBoer^  117  N.  T.  421?  15  Am.  S4.  Rep.  681;  WdUk^B 
Afpemi,  122  Pa.  Bt.  177;  9  Am.  At.  ilep.  88^  /)fv«r  t.  Jffmgertg,  ftl  Ma.  281; 
10  Am.  Sfe.  Rep.  265.  To  constitute  a  valid  gUt,  there  mnat  boAideliverjr 
•f  the  property  with  intent  on  the  donor*s  part  to  diveat  himself  of  title  and 
fMMseosion:  Pedk  w,  Brmnmagim,  91  Cal.  440;  89  Am.  Deo.  T95;  Qardner  t. 
iierrm.  82  Md.  78;  3  Am.  RefL  11«;  /era  BdUn,  186  K.  T.  177i  Banmm  ▼. 
Beed^  136  iU.  888.  Anj  deUvierjr  is  snffioiant  whadh  la  aa  — wplefca  aa  tba 
nature  of  the  thing  given  and  the  43U*oam8tanoe8  of  the  parties  permit*  and 
which  ena'Ules  the  donee  to  obtain  control  ol  the  object  whioli  It  is  intended 
to  tEansCer:  NM*  v.  SmiOi,  2  Johns.  6B;  8  Am.  Dee.  999;  ffttldnrau  t. 
Brewer^  6  Tex.  46$  56  Am.  Dea.  HSi  Ommaum  etc  Bembutry  «.  Bobbmt,  ISM 
Ind.  85;  i^etvZ  r«  2>y«,  128  Ind.  32L  Title  todMBsainAotdoB,  anehaa  Jiotoa 
not  indorsed  and  certificates  representing  money«  may  paaa  by  delivery; 
Wesietio  v.  De  WUt,  36  N.  T.  341;  93  Am.  Dec.  517;  Second  l^aL  Bank  qf 
B€ioM  w,  Merrill,  81  WU,  142;  ^  Am.  8t.  Rep.  87O'(n0be8h  HopkUia  v.  Jfaif 
Chester,  MR.  L 468 (notes);  Binffham  t.  8ta§e.  123  Ind.  281  ^n«feesl);  Mmtikmm 
▼.  Hoaylaud,  48  K.  J.  Sq.  456  (bonds);  QommoutoeaUh  v.  Crwmpton,  137  Pa. 
St.  138  (shares  of  railroad  stock).  Delivery  of  a  mortgage  withoot  the  mort- 
gage note  is  ntft  sufficient  to  constitnte  a  valid  gift  of  the  debt:  McHugh  r. 
O'Cbfiaor,  91  Aia.  243.  Title  will  not  Teat  in  the  donee  by  the  exeontion  df 
a  writing  purp  anting  to  convey  the  sum  represented  fay  a  nates  Gmtamam  ale. 
Seminary  v.  Bobbins,  128  Ind.  85;  nor  by  the  indoraement  on  a  note  of  a  sum 
as  paid  thereon,  with  the  intention  on  the  part  of  the  holder  to  make  a  g^if  t 
thereof:  Chay  v.  Kelson,  11  Iowa,  63.  For  a  discussion  of  the  form,  eto.»  of 
oertificates  d  deposit,  aee  notes  to  O'Neill  T.  Bra^/brdf  42  Am.  Dee.  676* 
579;  Lmg  ▼.  Straus,  57  Anu  Rep.  07,  98. 

ELEcrion  ^'WEK^r  RBHSDiaa,  Effect  of:  fiee  notea  to  TAomui  ¥.  t/asliR* 
1  Am.  St.  Rep.  026-629;  Fotoler  v.  Bowery  Sav.  Bank,  10  Am.  St  Rep.  487- 
494.  Election  between  inconsistent  righta  and  remedies  cannot  be  reeon- 
aidered,  even  when  no  injury  has  been  done  by  the  choice:  7>rry  v.  Hunger, 
121  17.  Y.  161;  18  Am.  St.  Rep.  803;  nor  on  the  ground  that  it  waa  dne  to 
the  mistaken  advice  of  a  legal  adviser:  0* Bryan  ▼.  Oknn,  91  Tonn.  106;  89 
Am.  St  Rep.  862.  The  rule  requiring  a  choice  of  remedies  is  applioabla 
only  where  the  remedies  available  are  inconsistent:  Black  v.  Miller,  75  Mioh. 
823;  Grossman  r.  VntverBol  Rubber  Co.^  127  N.  Y.  84;  In  rt  Hobson's  Assign- 
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L4ir— JuBjaonn-ioir  or  Onnmaa  Oomtr.— ▲  «tito  oon* 
ttMMd  oU«M  «)af anng  npoa  tha  rapremo  oonrt  origiaftl  Jmtadio- 
tioa  to  iano  writB  of  kcAecm  eorptu^  mimkuimt,  iBJanefcion,  qm  wmrantOt 
fri  Urn  HI  I,  oad  o4bor  original  and  lomadial  irrita,  ia  deaignad  to  ghra  to 
%kmt  eomt  origiaal  Jnriadiotiaa  of  all  jndioial  qnaaiiona  aflEbotmg  tlio 
aoaaioigntj  of  tooatoto^  ita  fraoohiaaa  or  preragativea,  or  tka  libartiea 

OHnvflvnoviUb  Law— JmoHBionuii  ov  Sufimmm  Ckmvr.— In  aMttera 
akddUjr  pobM^arli  in  wkieh  no  oaa  oitiaen  baa  any  right  or  intoreat 
other  than  that  which  ia  oommon  to  citizena  in  general,  a  pafeitiaa  by  a 
priToto  peraon  for  laofo  to  oomaaanoe  an  aotion  in  tha  anpvama  oonrt  of 
the  atato  nndar  an  origiaal  or  mmodial  writ  in  tiie  namo  of  the  atata 
aannot  properiy  bo  oonaidorad  until  tba  attomoy-ganaral  baa  baan  ro- 
i|neatad  to  niova  in  tho  matter,  and  baa  rafaoed  or  nnreaaooably  dalayed 
to  do  ao^  and  to  all  oaaoa  in  whioh  an  osereiaa  of  aodi  original  Joriadio- 
toa  ia  aongbt^  wbethor  by  a  prirato  ottiaan  or  tho  attoniay-ganeral, 
laaTa  nmat  firat  bo  obtoinod  from  tho  oonrt  npon  a  prftna /oda  abowing 
that  tho  oaaa  ia  oaa  oalling  for  tho  ezeroiaa  of  anob  jnriadiotion. 

GoKaimnoiiAi.  Law— JoBiSDionoH  oor  Svpsna  Oovaet  to  CovtsoIi  Acts 
or  Statb  Ovnon.  — Tha  official  acta  of  the  aacretary  of  atato  in  aaning 
or  pnbliahtog  notioea  of  an  election  of  momhera  of  the  legialatora  mndar 
an  apportionment  aot  alleged  to  be  invalid  are  pnrely  miniaterial.  In  tha 
ozaraiaa  of  ito  <»ighial  jnriadiotion  the  oapranw  oonrt  may  control  anob 
acta  by  manrfaiwat  or  injnnot&an,  «i  tha  azigenoiea  of  tho  oaaaa  may 
requiiv. 

OkoMnrunoHAL  Law — JfntnDionoH  cv  StmniB  Coukt— Rsvobal  of 
Atrmoibt^kiseal  to  Bkoi^  Smr.  — Tho  power  of  the  anprame  court 
of  the  atato  in  the  exeroiae  of  its  original  jnrisdiotion  to  iaaoa  a  writ  of 
injonction  in  a  proper  eaae  doea  not  depend  npon  the  volition  of  tho 
attorney-general.  After  his  refnsal  to  bring  anit,  or  to  conaant  thereto^ 
anoh  oonrt  may  entertoin  jnriadiction  and  SBane  an  injonction  npon  tho 
relation  of  a  private  oitiaen  in  the  name  of  the  atato. 

OiNrarnrDTioiiAXi  Law — ^Vauditt  of  ArposnoHinnT  Aor  n  JvinoiAL 
Qvanroir.  — In  an  aotion  to  enjoin  the  aeoretary  of  atote  from  iaauing 
or  puUiahing  notice  of  election  of  membera  of  the  legialatnre  nnder  an 
apportionment  act  alleged  to  bo  invalid,  the  qaeation  of  ita  validity  ia 
jadiaial,  not  poKtioal. 

OonfRroTfOKAL  Law— Powm  ahd  DiacRmoN  ov  LiGiBLATirKa.— In  ao 
fiw  aa  a  legialatora  keeps  within  the  limita  of  powera  in  enacting  lawa 
Ha  niottvea  cannot  be  inquired  into,  and  ita' discretion  is  not  a  anbject  for 
review  in  the  conrts;  bnt  whenever  and  to  the  extent  that  it  tranaoenda 
Hi  powera,  it  ia  cottcloaively  presamed  that  it  intended  to  ao  tranaoend 
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them,  and  parol  evidenoe  of  good  motives  or  other  eonsideratiooa 
not  allowed  to  obviate  the  effeot  of  each  nnlawfal  intent. 

OoNsnTunoNAL  Law— LEQiSLATivn  ApponTiOKmirT—EyiDBNCi.— In  mi 
action  to  determine  the  validity  of  a  legislative  apportionment  stat- 
ute under  a  constitntional  requirement  that  suoh  apportionment  shall 
be  according  to  the  number  of  inhabitant!  in  each  district,  as  shown  bj 
the  last  state  or  federal  census,  evidence  is  not  admissible  to  show  that 
in  making  the  apportionment  the  legislature  acted  on  the  theory  that 
certain  counties  contained  more  inhabitants  than  were  given  them  by 
such  census;  nor  is  evidence  admissible,  in  support  of  such  apportion- 
ment, to  show  that  one  district,  with  a  less  population  than  another, 
was  given  the  same  representation  because  of  the  excessive  assessed 
valuation  of  property  therein,  and  the  nature  and  character  of  its  pop- 
ulation and  business  interests.  The  legislature  has  no  power  to  disre- 
gard the  standard  of  apportionment  as  fixed  by  the  constitution. 

OoirsTrruTiONAL  Law — Legislative  ArpoRTiONMBNT—lNSQUALiTT. — ^In  aa 
action  to  test  the  validity  of  a  legislative  apportionment  statnte^ 
the  fact  that  inequality  of  representation  under  it  is  not  greater  than 
under  former  apportionment  acts  is  irrelevant  and  immaterial  when 
the  language  of  the  state  constitution  securing  equality  is  plain  and 
unambiguous. 

OonsTiTunoMAL  LAW—LEaisLATiYB  APPORTIONMENT— Inequalitt. —When 
a  legislative  apportionment  statute  contains  such  a  wide  and  bold 
departure  from  a  constitutional  mandate  requiring  equality  of  popula- 
tion in  each  district  that  it  cannot  possibly  be  justified  by  the  exercise 
of  any  judgment  or  discretion  on  the  part  of  the  legislature  enacting  it^ 
and  evinces  an  intention  to  utterly  ignore  and  disregard  the  constitn- 
tional rule  in  order  to  promote  some  other  object  than  a  constitntional 
apportionment,  the  conclusion  is  inevitable  that  the  legislature  did  not 
exercise  its  judgment  or  discretion  in  accordance  with  constitntional 
duty  and  obligation,  and  the  statute  will  be  declared  void. 

CSONSTITUTIONAL  LaW — ^LBOISLATiyB  APPORTIONMENT— EQUALITT  OF  POPU- 
LATION. —  Under  a  constitutional  provision  that  the  state  legislature 
shall  redistriot  the  members  of  the  senate  and  assembly  according  to  the 
number  of  inhabitants,  such  districts  must  be  as  nearly  equal  in  popula- 
tion as  other  constitutioual  requirements  will  permit,  and  the  require- 
ment as  to  equality  of  population  in  each  district  is  just  as  applicable  to 
two  or  more  assembly  districts  in  a  single  community  as  to  an  assembly 
district  composed  of  two  or  more  counties. 

Constitutional  Law — Legislative  Apportionment — Power  of  Laam- 
LATURB. — The  enactment  of  an  apportionment  law  is  an  exercise  of 
legislative  power,  but  such  power  is  not  absolute  and  unlimited;  on  the 
contrary,  it  is  restricted  by  constitutional  provisions  on  the  subject, 
and  these  conditions  are  absolutely  binding  upon  the  legislature,  and  it 
has  no  power,  much  less  discretion,  to  dispense  with  any  of  them. 

Constitutional  Law — Legislative  Apportionment. — When,  under  a 
constitntional  provision  that  the  apportionment  of  the  state  into  senate 
and  assembly  districts  shall  be  according  to  the  number  of  inhabitants^ 
and  that  the  districts  are  to  be  bounded  by  county,  precinct,  town,  or 
ward  lines,  and  be  in  as  compact  form  as  practicable,  it  is  found  diffi- 
cult to  divide  a  city  into  districts  with  an  approxiitlate  equality  in  the 
num1)er  of  inhabitants,  compactness  in  form  of  the  districts  being  of 
less  importance^  may,  to  some  extent,  yield  to  secure  a  nearer  ap« 
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proach  to  equality  of  repreeentatioD;  but  it  ean  nevor  be  mmde  to  yield 
in  aid  of  aecaring  inequality  in  repreaentation. 

OoNsnTinoKAi.  Law— Lbqislatiys  ArpoBnoNMSiiT— Basis  of  PoruL4* 
noH.  —  A  conatitntional  proriaion  that  the  legialatnre,  at  its  first  ses- 
sion after  the  taking  of  a  state  or  federal  census,  shall  reapportion  and 
redistrict  the  members  of  the  senate  and  assembly  aeoording  to  ths 
number  of  inhabitants,  fixes  the  population  of  the  last  census  as  ths 
basis  of  apportionments 

OoBBTrruTiosiAL  Law — Lboislatitb  Afportionicsiit.— When  a  statatt 
apportioning  a  state  into  senate  and  assembly  districts  complies  with 
oonstitutional  provisions  that  the  assembly  districts  are  to  be  bounded  by 
eoonty,  prednot,  town,  or  ward  lines,  to  consist  of  contiguous  territory, 
and  to  be  in  as  compact  a  form  as  practicable,  and  that  the  senate  dis- 
tricts are  to  be  of  conyenient  contiguous  territory,  no  assembly  distriol 
to  be  divided  in  the  formation  thereof,  it  is  nevertheless  void  it  it  does 
not  attempt  to  comply  with  the  further  constitutional  requirement  thai 
such  apportionment  shall  be  according  to  the  number  of  inhabitants. 

OuiSTiTUTioBAii  Law— Leoislativb  Atfobtionmbiit— Ihsqualitt. — A 
kgisUtire  apportionment  statute  which  forms  one  senate  district  from 
two  assembly  districts  having  a  certain  number  of  inhabitants*  and  an- 
other each  district  from  four  assembly  districts  having  more  than  twice 
that  number  of  inhabitants,  is  void  as  being  in  violation  of  constitu- 
tional provisions  that  the  members  of  the  senate  shall  be  apportioned 
according  to  the  inhabitants,  if  the  only  impediment  to  securing  equal- 
ity of  representation  is  the  constitutional  requirement  that  senators 
shall  be  chosen  by  single  districts  of  convenient  contiguous  territory, 
and  no  assembly  district  shall  be  divided  in  the  formation  of  a  senate 
district.  A  like  inequality  in  representation  in  forming  assembly  dis- 
trict will,  in  like  manner,  render  such  act  void. 
• 

Action  to  enjoin  the  defendant  as  secretary  of  state  from 
poblishing  notice  of  election  of  members  of  the  legislature 
describing  the  several  legislative  districts  as  attempted  to  bo 
created  by  the  act  of  July  2,  1892,  and  also  from  filing  in  his 
office  certificates  of  nomination,  and  from  certifying  to  the 
different  county  clerks  in  the  state  the  names  and  descrip- 
tion of  persons  nominated  for  such  legislative  oflSces  as  speci- 
fied in  such  certificates  of  nomination  and  for  other  relief. 
The  complaint  alleges  the  census  of  1890  in  the  state  and  in 
the  different  counties,  towns,  and  wards  therein,  and  in  the 
several  senate  and  assembly  districts  attempted  to  be  created 
by  the  act  of  July  2,  1892,  together  with  the  unit  of  represen- 
tation  in  each  as  will  appear  from  the  statement  thereof  here- 
after appended.  The  complaint  then  sets  out  the  act  in 
dispute,  alleging  it  to  be  formed  in  disregard  and  gross  viola- 
tion of  the  state  constitution,  and  specifically  alleges  certain 
senate  and  assembly  districts  in  which  there  is  a  wide  depar- 
ture from  the  unit  of  population  as  fixed  by  the  act,  some  of 
iQch  districts  containing  a  gross  excess,  while  others  contain  a 
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groscr  deficit  of  such  unit  of  population.  The  complaint  then 
alleges  that  in  several  counties  of  the  state  specifically  named, 
entitled  to  more  than  one  member  of  the  assembly,  such  act 
attempts  to  create  assembly  districts  without  regard  to  sub- 
stantial equality  of  representation  in  proportion  to  population, 
and  that  such  districts  do  not  consist  of  contiguous  territory, 
and  are  not  in  as  compact  a  form  as  is  practicable,  as  re- 
quired by  the  constitution,  and  where  conformity  thereto 
would  secure  equality  of  representation  as  between  such  dis- 
tricts. From  the  record  it  appears  that  the  relator,  Lamb, 
on  August  1,  1892,  applied  to  the  attorney- general  to  move 
the  supreme  court  for  leave  to  bring  the  present  action  in  the 
name  of  the  state  against  the  secretary  thereof  Thereafter, 
on  August  18,  1892,  the  attorney-general  refused  to  bring  the 
suit  or  to  allow  it  to  be  commenced  in  his  name.  The  re* 
later  thereafter  obtaining  leave  of  the  supreme  court,  brought 
and  prosecuted  the  action.  A  demurrer  to  the  complaint 
was  overruled  and  judgment  rendered  for  the  relator  as 
prayed  for  in  the  complaint.  The  act  of  July  2,  1892,  fixed 
the  unit  of  representation  in  senate  districts  at  61,117.  And 
the  following  statement  shows  the  number  of  each  district,  as 
well  as  the  excess  or  deficit  therein  over  or  under  the  unit  of 
population  as  fixed  by  such  act.  First,  excess  1,022;  second, 
excess  2,338;  third,  excess  732;  fourth,  deficit  20,385;  fifth, 
deficit  454;  sixth,  deficit  4,943;  seventh,  excess  8,009;  eighth, 
excess  8,289;  ninth,  excess  11,239;  tenth,  excess  9,026; 
eleventh,  deficit  6,293;  twelfth,  deficit  8,740;  thirteenth,  ex- 
cess,  9,489;  fourteenth,  deficit  13,790;  fifteenth,  excess  8,863; 
sixteenth,  excess  3,858;  seventeenth,  excess  14,885;  eighteenth, 
deficit  7,029;  nineteenth,  deficit  1,020;  twentieth,  deficit 
8,628;  twenty-first,  excess  6,974;  twenty-second,  deficit  799; 
twenty-third,  deficit  5,713;  twenty-fourth,  deficit,  6,852; 
twenty-fifth,  deficit  2,736;  twenty Hsixth,  deficit  8,413;  twenty- 
seventh,  deficit  7,814;  twenty-eighth,  excess  8,049;  twenty- 
ninth,  9,892;  thirtieth,  deficit  13,985;  thirty-first,  excess 
13,002;  thirty-second,  6,604;  thirty-third,  excess  2,442.  By 
the  act  of  July  2,  1892,  the  unit  of  representations  in  the  as- 
sembly districts  was  fixed  at  16,868  and  the  excess  or  de- 
ficiency in  each  district  as  created  by  such  act  is  as  follows: 
First,  deficit  1,287;  second,  excess  5,864;  third,  excess  8,897; 
fourth,  excess  5,249;  fifth,  deficit  1,925;  sixth,  excess  6,883; 
seventh,  excess  2,253;  eighth,  excess  8,243;  ninth,  excess 
6,343;  tenth,  excess  253;  eleventh,  deficit  881;  twelfth,  defioit 
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229;  tbirteonth,  deficit  715;  fourteenth,  deficit  1,188;  fifteenth, 
eieesB  7,921;  sixteenth,   excess   1,259;  seventeenth,    deficit 
1,071;  eighteenth,   excess  2,052;  nineteenth,  excess    8,517; 
twrotieth,  excess  5,529;  twenty-first,  excess  5,796;  twenty- 
0eeond,  excess  940;  twenty-third,  excess  2,368;  twenty-foarth, 
deficit  1,859;  twenty-fifth,  excess  3,436;  tweuty-rixth,  deficit 
1,452;   twenty-seventh,  excess  3,195;  twenty-eighth,  deficit 
7,403;  twenty-ninth,   deficit  4,860;  thirtieth,    deficit   3,400; 
thirty-first,  excess  3,528;  thirty-second,  deficit  4,555;  thirty- 
third,    6,061;  thirty-fourth,  excess  493;  thirty-fifth,    deficit 
8,242;  thirty-sixth,  excess  7,971;  thirty-seventh,  deficit  4,879; 
thirty-eighth,  excess  4,720;  thirty-ninth,  deficit  15;  fortieth, 
deficit  84;  forty-first^  excess  2,999;  forty-second,  excess  396; 
forty-third,  deficit  3,400;  thirty-fourth,  deficit  2,210;  forty 
fifth,  deficit  900;  forty-sixth,  excess  3,011;  forty-seventh,  ex- 
eess    5,601;   forty-eighth,   excess  6,837;  forty-ninth,    excess 
3,591;  fiftieth,  deficit  2,632;  fifty-first,  deficit  3,100;    fifty- 
•econd,  deficit  5,077;  fifty-third,  deficit  5,761;    fifty-fourth, 
excess  872;  fifty-fifth,  excess  2,721;  fifty-sixth,  deficit  4,146; 
fifty-serenth,  deficit  1,614;  fifty-eighth,  deficit  4,145;    fifty- 
ninth,  deficit  1,731;  sixtieth,  deficit  465;  sixty-first,  excess 
259;   sixty-second,  deficit   1,784;  sixty-third,  deficit    1,619; 
sixty-fourth,  deficit  2,217;    sixty-fifth,  deficit  4,140;  sixty- 
sixth,  deficit  1,246;  sixty-seventh,  deficit  1,570;  sixty-eighth, 
deficit  1,591;  sixty-ninth,  deficit    1,137;    seventieth,  deficit 
2,486;    seventy-first,    deficit    2,893;  seventy-second,    excess 
2,696;  seventy-third,    excess    1,399;   seventy-fourth,  excess 
8;007;  seventy-fifth,  deficit  527;  seventy-sixth,  deficit  1,987; 
seventy-seventh,  deficit  5,240;  seventy-eighth,  deficit  1,702; 
seventy-ninth,  excess    547;  eightieth,  deficit  3,610;  eighty- 
first,  deficit  4,279;  eighty-second,  excess    912;  eighty-third, 
deficit  509;  eighty-fourth,  deficit  3,256;  eighty-fifth,  deficit 
4,360;  eighty-sixth,  deficit  1,003;  eighty-seventh,  excess  537; 
eighty-eighth,  excess  1,739;  eighty-ninth,  excess  3,326;  nine- 
tietb,  deficit  566;  ninety-first,  deficit  4,994;  ninety-second,  ex- 
eestf  2,249;  ninety-third,  deficit  4,584;  ninety-fourth,  excess 
543;    ninety-fifth,  excess  3,515;  ninety-sixth,  deficit    5,485; 
ninety-seventh,  deficit  3,108;  ninety-eighth,  excess  253;  ninety- 
ninth,  deficit  1,605;  one  hundredth,  deficit  6,032. 

Oearge  W.  Btrdf  Oeorge  0.  Qreene^  and  John  0.  SpooneTf  for 
the  relator. 

WUliam  F.  VUa$,  for  the  respondent 
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Cassodat,  J.  1.  Counsel  for  the  defendant  challenges  ihm 
jurisdiction  of  this  court  in  this  cause,  and  supports  such 
contention  with  much  learning  and  ability.  The  question  of 
the  original  jurisdiction  or  power  of  this  court  under  section 
3,  article  7,  of  the  constitution,  ''  to  issue  writs  of  habeas  cor* 
pu8^  mandamus^  injunction,  giLO  warranto^  certiorari^  and  other 
original  and  remedial  writs,  and  to  hear  and  determine  the 
same,"  has  frequently  been  considered  by  this  court:  Attorn 
ney^Qeneral  v.  Blossom^  1  Wis.  317;  Attomey-Oeneral  v.  Bar* 
BtoWf  4  Wis.  567;  State  v.  Meeemore^  14  Wis.  116;  Cooper  ▼• 
Mineral  Pointy  34  Wis.  181;  Attorney- Oenerai  v.  Chicago  etc. 
Ry,  Co8,f  35  Wis.  425;  Attorney^Oeneral  v.  Eau  Claire^  37 
Wis.  400;  State  ▼.  Baker,  38  Wis.  71;  StaU  v.  Juneau  Co.,  38 
Wis.  554;  StaU  y.  Doyle,  40  Wis.  175;  22  Am.  Rep.  692;  Petp- 
tion  of  Sender,  41  Wis.  522;  In  re  Pierce,  44  Wis.  411;  State 
V.  St.  Croix  Boom  Corp.,  60  Wis.  565;  State  ▼.  Cunningham^ 
81  Wis.  440;  82  Wis.  89.  Most,  if  not  all,  of  these  cases 
were  argued  with  great  learning  and  ability,  and  then  care- 
fully considered  by  the  persons  constituting  the  court  at  the 
times  they  were  respectively  submitted;  and  hence  must  be 
regarded  not  only  as  highly  persuasive,  but  as  absolutely 
binding  upon  us  as  authority. 

Conscious  of  the  importance  of  the  case  at  bar,  we  have 
diligently  sought  the  guidance  of  the  recorded  opinions  of  the 
court  in  the  cases  cited,  so  far  as  applicable,  in  coming  to  the 
conclusions  reached,  and  none  more  so  than  the  utterances  of 
the  late  learned  and  able  Chief  Justice  Ryan.  Among  the 
propositions  so  firmly  established  as  to  require  no  further  ex* 
position  from  this  court  are  those  to  the  effect  that  the  con- 
stitutional clause  quoted  ''was  designed  to  give  this  court 
original  jurisdiction  of  all  judicial  questions  affecting  the 
sovereignty  of  the  state,  its  franchises  or  prerogatives,  or  the 
liberties  of  the  people";  that  such  prerogative  writs,  includ* 
ing  injunction  as  a  quoM  prerogative  writ,  can  properly  issue 
only  at  the  suit  of  the  state  or  the  attorney-general  in  the 
right  of  the  state;  that  '4n  matters  strictly  publici  juris,  iu 
which  no  one  citizen  has  any  right  or  interest  other  than  that 
which  is  common  to  citizens  in  general,  a  petition  by  a  pri- 
vate person  for  leave  to  commence  an  action  in  this  court  in 
the  name  of  the  state  cannot  properly  be  considered  until  the 
attorney-general  has  been  requested  to  move  in  the  matter, 
and  has  refused  or  unreasonably  delayed  to  do  so";  that  in 
all  cases  in  which  an  exercise  of  such  original  jurisdiction  is 
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•ought,  whether  bj  such  private  citizen  or  the  attorney-gen* 
eral,  leave  must  first  be  obtained  from  this  court  upon  a  prima 
facie  showing  that  the  case  is  one  calling  for  the  exercise  of 
such  jurisdiction;  that  the  official  acts  of  the  secretary  of 
state  in  issuing  or  publishing  notices  of  an  election  of  mem« 
bers  of  the  legislature  under  an  apportionment  act  alleged  to 
be  invalid,  are  purely  ministerial;  and  hence,  in  the  exercise 
of  such  original  jurisdiction,  this  court  may  control  the  same 
either  by  mandamus  or  injunction  as  the  exigencies  of  the 
case  may  require.  We  do  not  understand  counsel  for  the  de« 
fendant  to  question  the  correctness  of  the  decision  in  State  v. 
Cunninghamj  SI  Wis.  440;  and  hence  it  is,  in  effect^  conceded 
that  the  court  has  jurisdiction  of  the  subject  matter  of  the 
case  at  bar. 

The  precise  objection  to  the  jurisdiction  here  presented  is 
that  its  exercise  has  not  been  invoked  by  the  attorney-general 
and  hence  that  the  court  is  powerless  to  consider  the  case  at 
all  without  his  consent  and  co-operation.  In  State  v.  Baker^ 
38  Wis.  80,  81,  Ryan,  C.  J.,  said:  "The  jurisdiction  conferred 
OQ  this  court  by  the  constitution  is  of  informations  in  the 
nature  of  quo  warranto^  as  substituted  in  modern  times  for 
the  use  of  the  ancient  writ  itself,  and  as  used  when  the  con- 
stitution was  framed.  This  was  a  prerogative  proceeding, 
quasi  criminal  and  quasi  civil  in  its  character,  according  to 

its  use,  but  always  classed  with  criminal  informations 

The  mode  of  proceeding  under  this  jurisdiction  might  be  reg^ 
ulated  by  statute,  but  the  jurisdiction  itself  could  not  be  de« 
feated  or  abridged.  ....  It  was  undoubtedly  competent  for 
the  legislature  to  give  a  quasi  civil  proceeding  in  such  cases, 
but  not  to  abolish  the  quasi  criminal  jurisdiction  vested  in 
the  court  by  the  constitution.  This  appears  to  us  to  be  a 
matter  of  substance,  not  of  form."  He  then  referred  to  the 
statute  expressly  authorizing  such  quo  warranto  '*  by  a  private 
person  "  in  the  name  of  the  state  when  the  attorney-general 
refuses  to  act,  and  said:  "Before  such  statute  the  courts  of 
the  state  might  perhaps,  in  proper  cases,  have  authorized 
proceedings  in  the  name  of  the  attorney-general,  if  that  offi- 
cer wrongfully  refused  to  act  and  it  was  necessary  to  proceed 
in  his  name«"  That  action  was  commenced  by  a  private  re- 
lator on  his  own  complaint;  but  the  court  having  become,  as 
stated  in  the  opinion,  "embarrassed  by  the  form  of  the  pro- 
ceedings," the  same  were,  on  the  suggestion  of  the  court, 
amended  by  the  attorney-general  signing  the  summons  and 
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information  nunc  pro  tune.  Thus  it  is  apparent  that  the  oouri 
regarded  the  want  of  the  attorney-general's  signature  as  a 
mere  defect  of  form,  and  not  of  substance.  The  learned  coun* 
sel  for  the  defendant  characterizes  the  last  quotation  as  a 
mere  obiter  dictum^  and  it  may  have  been  subject  to  such 
criticism  at  the  time  it  was  said.  However  that  may  be,  the 
proposition  received  an  authoritative  sanction  from  the  same 
learned  chief  justice,  speaking  for  the  whole  court,  in  State  r. 
Doyle,  40  Wis.  186  et  seq.;  22  Am.  Rep.  692.  That  was  an 
application,  made  by  Drake  as  relator  by  his  own  complaint 
and  by  his  own  attorney  in  the  name  of  the  state,  for  a  man^ 
damns  to  compel  the  secretary  of  state  to  revoke  and  cancel 
a  license  to  an  insurance  company,  and  the  attorney-general 
appeared  as  counsel  for  and  defended  the  secretary.  Chief 
Justice  Ryan,  speaking  for  the  whole  eoart,  there  said:  '*It 
was  stated  by  the  attorney-general  that  the  suit  of  the  relator 
against  the  insurance  company  had  been  settled;  that  the  re* 
lator  has  no  further  interest  in  the  question,  and  therefore  no- 
further  right  to  the  writ.  The  fact  does  not  appear  of  records 
but  it  is  immaterial.  So  far  as  the  private  right  of  the  rela- 
tor is  concerned,  it  is  now  well  settled  that  this  court  would 
not  assume  original  jurisdiction  to  enforce  it."  Then,  partly 
quoting  from  his  former  opinions,  he  said:  "  But  in  a  govern- 
ment like  ours  public  rights  of  the  state  and  private  rights  of 
citizens  often  meet,  and  may  well  be  involved  in  a  single  liti- 
gation.  So  it  may  be  in  the  exercise  of  the  original  jurisdic- 
tion of  the  court.  The  prerogative  writs  can  issue  only  at  the 
suit  of  the  state  or  the  attorney-general  in  the  right  of  the 
state.  They  may  go  on  the  relation  of  a  private  person,  and 
may  involve  private  right.  And  the  question  before  us  ia 
not  upon  the  private  right  of  the  relator,  and  is  independent 
of  the  accident  that  there  is  a  relator  in  the  case.  The  ques- 
tion on  which  the  exercise  of  jurisdiction  here  must  turn  ia 
whether  the  subject  matter  of  the  writ  is  one  '  quod  ad  statunt 
reipublicsB  pertinet  V  one  affecting  the  sovereingty  of  the  state 
its  franchises  or  prerogatives.  And  on  this  question  there 
appears  to  us  to  be  no  room  for  doubt  •  .  •  .  Whether  the 
respondent  be  right  or  wrong  in  his  view,  and  that  is  for  thia 
court  and  not  for  him  to  determine,  it  is  very  certain  that  it 
concerns  the  state  at  large  that  one  of  its  principal  officera 
executes  his  office  in  positive  and  deliberate  disregard  of  a 
public  statute  defining  its  duties.  Such  a  case,  when  pre- 
sented, is  one  eminently  calling  for  the  exercise  of  oor  origi- 
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n»I  jurisdiction;  one,  with  or  without  a  relator,  eminently  fit 
to  be  presented  to  the  court  for  adjud  legation.  The  writ  of 
majnhmu9,  in  such  a  case^  eminently  serves  its  function  as  a 
prerogative  writ" 

In  Merrill  on  Mandamus  (just  published)  the  conflicting 
decisions  upon  the  question  whether  a  public  right  can  bo 
enforced  by  a  private  party  as  relator  are  considered,  and  it 
16  there  said  that,  ''  the  rule  refusing  the  privilege  to  private 
parties  of  obtaining  a  mandamus  to  enforce  public  duties  ie 
one  of  discretion,  and  not  of  law;  and  the  court  will  ignore  it 
when  the  attorney-general  refuses  to  appear  to  complain  of 
alleged  omiasions  of  duty  by  public  officers  ":  Sea  229.  It  is 
there  further  said,  that  'Hhe  great  weight  of  American  au* 
thority  is  to  the  eflect  that,  where  the  relief  sought  is  a  public 
matter  or  a  matter  of  public  right,  the  people  at  large  are  the 
real  party,  and  any  citizen  is  entitled  to  the  writ  of  mandamtu 
to  enforce  the  performance  of  such  public  duty":  Merrill  on 
Mandamus,  sec.  230,  citing  numerous  cases.  That  such  is 
the  settled  rule  in  this  state  is  manifest  from  the  quotations 
made  from  the  opinion  of  Ryan,  C.  J.,  in  State  ▼•  Doyle^  40 
Wis.  185;  22  Am.  Rep.  692. 

The  learned  counsel  for  the  defendant  concedes  *^  that  the 
coart  of  King's  Bench  always,  so  far  as  known,  entertained 
the  application  for  a  mandamus  of  any  person  to  compel  a 
public  officer,  public  body,  or  corporate  creature  to  perform  a 
doty  enjoined  by  the  law,  notwithstanding  the  petitioner's 
injury  was  not  peculiar  or  different  from  that  suffered  by 
others";  but  he  insists  with  much  elaboration  that  such  su- 
pervisory control  is  ''enforced  upon  different  principles  from 
those  maintained  by  the  court  of  equity  in  granting  preventive 
relief  for  the  protection  of  the  rights  of  its  suitors."  It  is 
true,  as  argued,  that  the  writ  of  injunction  issues  upon  the 
determination  of  the  controversy  to  enforce  the  decree  entered 
therein,  and  hence  is  generally  regarded  as  merely  remedial 
in  its  nature;  whereas  a  mandamus  issues  at  the  commence, 
ment  of  the  action,  and  is  to  enforce  a  strictly  legal  right. 
This  difference  confronted  the  court  in  the  cases  against  the 
railroads,  and  was  elaborately  considered  in  the  opinion  of 
the  court  by  Chief  Justice  Ryan:  Attorney-General  v.  Chicago 
etc  Ry.  Cos^  86  Wis.  512-523.  Among  other  things,  he  th«r§ 
udd:  ^This  original  jurisdiction  is  conferred  and  limited  by 
the  power  '  to  issue  writs  of  habeas  ecrpusj  mandamus^  injunc- 
tion, gtto  warranto^  certiorari^  and  other  original  and  remedial 
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writs,  and  to  Tionr  and  determine  the  same^  Const.,  cec.  3. 
art  7.  Tiie  court  lias  many  times  exercised  original  jurisdic- 
tion in  cases  of  habeas  corpus^  mandamus^  quo  warranto^  and 
eertioraru  This  is  the  first  time  it  has  been  called  upon  to 
assert  original  jurisdiction  of  injunction."  Then,  after  point- 
ing out  the  distinction  mentioned,  and  the  inaccuracy  in  the 
language  of  certain  former  opinions  of  this  court  by  failing  to 
observe  it,  he  said: 

*'  All  the  other  writs  of  the  group  are  common-law  writs* 
The  writ  of  injunction,  when  the  constitution  was  adopted, 
was  exclusively  an  equitable  writ,  used  only  by  courts  of 
chancery.  As  such  it  was  given  to  this  court,  implying  and 
carrying  with  it  equitable  jurisdiction  to  employ  it  It  is 
therefore  plain  that  the  original  jurisdiction  of  this  court  is 
both  legal  and  equitable,  within  certain  limits;  legal,  for  the 
use  of  the  common-law  writs;  equitable,  for  the  use  of  tho 
chancery  writ.  The  use  of  the  former  must  be  according  to 
the  course  of  common-law  courts;  the  use  of  the  latter  accord- 
ing to  the  course  of  courts  of  equity;  in  each  case  subject  to 
statutory  modifications  of  the  practice,  which  do  not  impair 
the  jurisdiction  granted.  The  common-law  writs,  as  already 
observed,  imply  and  define  the  jurisdiction  appurtenant  to 
them  as  jurisdictional  writs.  It  is  otherwise  with  the  writ  of 
injunction.  Equity  has  no  jurisdictional  writs.  By  the  courso 
of  courts  of  equity  the  jurisdiction  must  precede  the  writ. 
And  although  the  writ  is  the  end  of  the  equitable  jurisdic- 
tion implied,  the  scope  of  the  jurisdiction  must  be  sought 
mainly  outside  of  the  writ  itself.  It  can  issue  only  after  bill 
or  information  filed.  And  the  question  still  remains,  What 
is  the  original  equitable  jurisdiction  conferred  on  the  court 
of  bills  or  informations  dependent  on  the  use  of  the  writ? 

''  The  grant  of  original  jurisdiction  is  one  entire  thing,  given 
in  one  general  policy,  for  one  general  purpose,  though  it  may 
have  many  objects  and  many  modes  of  execution.  So  it  is  of 
the  appellate  power.  So  it  is  of  the  superintending  control. 
There  are  three  independent  and  distinct  grants  of  jurisdiction, 
each  compact  and  congruous  in  itself;  each  a  uniform  group 
of  analogous  remedies,  though  to  be  exercised  in  several  ways, 
by  several  writs,  in  legal  and  equitable  proceedings,  on  many 
objects,  in  great  variety  of  detail.  The  constitution  wisely,  al- 
most necessarily,  stopped  with  the  general  grants  of  jurisdic- 
tion, carefully  distinguished,  and  left  details  to  practice  and 
experience.'' 
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Then,  after  indicating  that  the  primary  and  controlling 
object  of  the  framers  of  the  constitution  in  giving  this  court 
^original  jurisdiction  over  great  public  interests"  was  ^^for 
greater  security/'  and  "for  the  better  and  prompter  and  more 
authoritative  protection  of  public  interests/'  he  said: 

"And,  plainly  recognizing  the  intention  of  the  constitution 
to  vest  in  this  court  one  jurisdiction,  by  several  writs,  to  bo 
put  to  several  uses,  for  one  consistent,  congruous,  harmonious 
purpose,  we  must  look  at  the  writ  of  injunction  in  the  light  of 
that  purpose,  and  seek  its  use  in  the  kindred  uses  of  the  other 
writs  associated  with  it.  Noscitur  a  sociis  is  an  old  and  safe 
rule  of  construction,  .  .  »  .  peculiarly  applicable  to  this  con* 
sideration  ....  Here  are  several  writs  of  defined  and  certain 
application  classed  with  one  of  vague  import.  We  are  to 
be  guided  in  the  application  of  the  uncertain  by  its  certain 
associates.  The  joinder  of  the  doubtful  writ  with  the  defined 
writs  operates  to  interpret  and  restrict  its  use,  so  as  to  be  ac« 
cepted  in  the  sense  of  its  associates;  so  that  it  and  they  may 
harmonize  in  their  use  for  the  common  purpose  for  which  it 
ifl  manifest  that  they  were  all  given.  And  thus,  in  this  use 
and  for  this  purpose,  the  constitution  puts  the  writ  of  injuno- 
tion  to  prerogative  uses,  and  makes  it  a  quoH  prerogative  writ." 

He  then  contrasted  injunction  and  mandamu$j  and  said: 
"The  latter  commands,  the  former  forbids.  Where  there  is 
nonfeasance,  mandamus  compels  duty.  Where  there  is  mal- 
feasance, injunction  restrains  wrong;  and  so  near  are  the 
objects  of  the  two  writs  that  there  is  sometimes  doubt  which 
is  the  proper  one;  injunction  is  frequently  mandatory,  and 
mandamus  sometimes  operates  restraint.  •  •  •  .  And  it  is 
very  safe  to  assume  that  the  constitution  gives  injunction  to 
restrain  excess  in  the  same  class  of  cases  as  it  gives  manda* 
mus  to  supply  defect;  the  use  of  the  one  writ  or  the  other  in 
each  case  turning  solely  on  the  accident  of  over-action  or 
shortcoming  of  the  defendant.  And  it  may  be  that  where 
defect  and  excess  meet  in  a  single  case  the  court  might  meet 
both,  in  its  discretion,  by  one  of  the  writs,  without  being 
driven  to  send  out  both,  tied  together  with  red  tape,  for  a  sin- 
gle purpose The  prerogative  writs  proper  can   issue 

only  at  the  suit  of  the  state  or  the  attorney-general  in  the 
right  of  the  state;  and  so  it  must  be  with  the  writ  of  injunc- 
tion, in  its  use  as  a  quasi  prerogative  writ  All  may  go  on 
the  relation  of  a  private  person,  and  may  involve  private 
right." 
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The  •*one  entire  thing" — the  "one  general  policy*' — the 
*'one  general  purpose"  to  be  accompliBhed  through  the  "one 
jurisdiction"  by  the  five  several  writs  grouped  together  in 
one  clause  of  the  constitution,  as  mentioned  by  the  learned 
chief  justice,  manifestly  has  reference  to  '^ judicial  questions 
aflccting  the  sovereignty  of  the  state,  its  franchises  or  pre- 
rogatives, or  the  liberty  of  its  people";  for  it  is  only  of  such 
as  therein  indicated  that  this  court  takes  original  jurisdic- 
tion at  all.  The  irresistible  logic  of  the  opinion  is  to  the 
effect  that  the  power  to  thus  issue  the  five  writs  thus  grouped 
together  for  the  one  purpose  named  was,  by  the  clause  of  the 
constitution  quoted,  vested  in  this  court  absolutely  and  ud« 
conditionally,  and  is  in  no  way  dependent  upon  the  volition 
of  the  attorney-general  or  any  other  official.  This  is  con- 
firmed by  what  is  said  in  State  v.  Baler^  88  Wis.  71,  quoted 
above,  to  the  effect  that  while  the  legislature  might  regulate 
the  mode  of  procedure  in  such  cases,  they  could  not  defeat 
nor  abridge  the  jurisdiction  itself;  that  the  appearance  in  the 
case  by  the  attorney-general,  or  his  consent,  was  a  mere  mat- 
ter of  form  and  not  of  substance,  and  hence  could  be  sup- 
pliod  upon  the  hearing  nunc  pro  tunc.  Indeed,  it  would  be  a 
solecism  to  hold,  as  this  court  frequently  has  held  in  several 
of  the  oases  cited,  to  the  effect  that  the  attorney-general  has 
no  right  or  power  to  commence  such  an  action,  much  less  to 
prosecute  it,  without  first  obtaining  leave  firom  this  court,  and 
then  hold  that  this  court  has  no  power  to  take  jurisdiction  in 
any  such  case  without  first  obtaining  the  permission  of  the 
attornoy-goneraL  This  court  cannot  play  fast  and  loose  with 
the  subject  of  jurisdiction.  It  either  has  it  absolutely  when- 
ever a  proper  cause  is  presented,  or  else  it  has  not  got  it  at 
all.  If  it  has  jurisdiction  in  such  a  cause,  it  is  because  it  has 
been  conferred  on  the  court  by  the  people  in  their  sovereign 
capacity,  in  the  clause  of  the  organic  law  quoted.  If  sach 
jurisdiction  is  thereby  vested  in  the  court,  as  must  be  con- 
ceded by  all,  then  it  would  seem  to  be  idle  to  deny  the  juris- 
diction in  such  action  merely  because  the  attorney-general 
has  refused  to  co-operate  or  consent. 

In  line  with  the  opinions  of  Chief  Justice  Ryan,  mentioned, 
Mr.  Justice  Pinney,  in  the  recent  apportionment  case,  among 
other  things,  said:  **  It  would  be  unprofitable  to  cite  the  nu- 
merous instances  of  the  exercise  of  the  original  jurisdiction  of 
the  court  in  the  cases  against  different  administrative  officers 
of  the  state  and  county  and  other  officers,  relating  to  the  per^ 
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formance  of  their  merely  xniDisterial  dutieB.  The  cases  cited 
are  of  both  classes— of  mandamuB  to  compel  action,  and  of 
injoDctioQ  to  restrain  it  ....  It  has  not  been  contended, 
nor  can  it  be  maintained,  that  either  of  these  writs  can  go  to 
control  or  restrain  any  public  officer  in  the  exercise  of  a 
political  or  discretionary  power":  State  v.  Cunninghamj  81 
Wis.  493.  **  Inasmuch  as  the  use  of  the  writ  of  injunction  in 
the  exercise  of  the  original  jurisdiction  of  this  court  is  cor- 
relative with  the  writ  of  mandamus^  the  former  issuing  to  re- 
strain where  the  latter  compels  action,  it  is  plain  that  this 
ease,  as  against  the  respondent,  is  a  proper  one  for  an  injunc- 
tion to  restrain  unauthorized  action  by  him  in  a  matter  where 
his  duties  are  clearly  ministerial  and  affect  the  sovereignty, 
rights,  and  franchises  of  the  state,  and  the  liberties  of  the 
people  *':  State  v.  Cunningham,  81  Wis.  504. 

In  Colorado,  under  a  constitutional  provision  similar  to 
ours,  and  in  a  mandamui  case,  where  the  court  approvingly 
cites  several  cases  from  this  court,  it  is  said:  ''  Cases  of  which 
this  court  should  take  original  cognizance,  directly  involving, 
as  in  general  they  must,  questions  of  public  right,  should  be 
brought  in  the  name  of  the  people.  The  state  or  the  public 
being  the  main  party  in  interest,  although  individual  advan« 
tage  may  be  gained,  the  person  instituting  the  proceeding 
should  appear  as  relator.  It  is  also  eminently  fitting  that 
such  causes  be  inaugurated  before  this  court  by  the  attorney- 
general,  or  with  his  consent,  or,  at  least,  that  the  refusal  of 
that  ofBcer  to  act  be  shown.  But  we  do  not  declare  such 
consent  or  refusal  absolutely  necessary.  If  the  main  object 
of  the  proceedings  is  to  vindicate  a  public  right,  to  protect  the 
interest  of  the  state  in  its  sovereign  character,  to  prevent  the 
illegal  use  of  a  public  franchise  as  against  the  people  gener- 
aUy,  or  a  considerable  portion  thereof,  or  if  it  be  to  subserve 
the  public  interest  in  any  of  the  other  matters  heretofore  men- 
tioned, a  citizen  interested  could  probably  institute  the  pro- 
ceeding in  the  name  of  the  people  without  consulting  the 
attorney-general ":  Wheeler  v.  Northern  Col.  L  Co.,  9  Col.  248. 
Substantially  the  same  view  of  the  question  is  taken  by  the 
supreme  court  of  South  Dakota,  where  the  same  constitutional 
provision  is  in  force:  Everitt  v.  Board  of  County  Commra. 
(South  Dak.,  Dec.  3, 1890),  298,  and  cases  there  cited.  A  simi* 
lar  clause  in  the  Michigan  constitution  (sec.  3,  art.  6)  omits 
the  word  ^  injunction ;"  and  yet  in  the  recent  case  under  the 
^>portionment  of  that  state  a  private  citizen  was  the  relator, 
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and  the  attorney-general  appeared  for  the  secretary  of  state, 
and  it  was  held  that  the  action  was  properly  brought,  even 
without  asking  the  consent  of  the  attorney-general;  and  it 
was  held  that  the  conduct  of  the  secretary  in  giving  notices 
of  election  could  be  rightfully  restrained  by  mandamus:  Qid* 
dings  v.  Blacker^  93  Mich.  1. 

We  have  not  examined,  but  it  seemed  to  be  conceded  on 
the  argument  that  none  of  the  earlier  constitutions  contained 
a  provision  like  the  clause  in  question.  It  is  true,  counsel 
cite  English  cases  to  the  effect  that  an  action  for  a  nuisance 
or  other  matter  affecting  the  people  generally  the  same  as  the 
complainant  could  not  be  maintained  except  by  and  in  the 
name  of  the  attorney-general:  Baines  v.  Baker^  1  Amb.  168; 
Strickland  v.  Weldon,  L.  R.  28  Ch.  Div.  426.  But  the  attor- 
ney-general in  England  occupies  a  very  different  position  than 
an  attorney-general  in  a  government  like  ours.  He  is  ap- 
pointed by  patent  authorizing  him  to  hold  office  during  the 
pleasure  of  the  crown;  and  he  is  required,  with  the  aid  of 
others,  to  manage  all  legal  affairs  and  suits  in  which  the 
crown  is  interested.  **  He  is  a  necessary  party  to  all  pro- 
ceedings affecting  the  crown,  and  has  extensive  powers  of 
control  in  matters  relating  to  charities,  lunatics'  estates, 
criminal  prosecutions,  etc.":  3  Ency.  Brit.  63.  In  all  such 
matters  be  acts  as  the  representative  and  agent  of  the  crown; 
and,  as  its  servant,  he  has  for  centuries  enjoyed  high  preroga- 
tive rights.  But  the  office  is  not  as  ancient  as  that  of  lord 
high  chancellor,  whose  supremacy  as  a  separate  judicial  offi- 
cer and  as  keeper  of  the  great  seal  and  the  king's  conscience 
became  established  two  hundred  years  before  we  read  of  any 
attorney-general.  He  enjoys  high  prerogative  rights  as  well 
as  judicial  functions.  As  chancellor,  he  has  for  centuries 
prescribed  his  own  pleadings,  his  own  practice,  and  his  own 
writs,  including  injunction,  habeas  corptiSy  prohibition,  and 
ne  exeat;  and  during  the  same  time  he  has  been  a  great  state 
officer,  taking  official  rank  as  the  highest  civil  subject  outside 
of  the  royal  family  and  the  archbishop  of  Canterbury,  a 
cabinet  minister,  who  habitually  secured  the  sign  manual  of 
the  king,  a  member  of  the  privy  council,  and  the  presiding 
officer  in  the  house  of  lords. 

Perhaps  there  is  no  better  illustration  of  the  English 
theory  of  a  judiciary  dependent,  not  only  upon  the  will  of 
Parliament,  but  also  upon  the  will  of  the  crown,  as  expressed 
through  his  lord  high  chancellor  and  attorney-generali  than 
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what  occurred  in  respect  to  the  case  of  Colt  y.  Bishop  of  Cov* 
entryy  Hob.  140,  case  193,  tried  during  the  reign  of  James  L 
The  action  involved  a  mere  civil  right  between  private  parties 
in  a  court  of  law,  but,  in  arguing  the  case,  one  of  the  counsel 
had  occasion  to  deny  the  power  of  the  king  to  grant  ecclesi* 
astical  preferments  to  be  held  with  a  bishopric.  The  bishop 
of  Winchester  happening  to  be  present,  complained  to  tb9 
kiitg,  who  thereupon  consulted  his  attorney-general,  Frandt 
Bacon,  and  ^  he  mentioned  a  power  which,  according  to  the 
many  precedents,  the  king  possessed,  of  prohibiting  the  hear- 
ing of  any  cause  in  which  bis  prerogative  was  concerned,  reg$ 
ineofuulto—L  e.»  until  he  should  intimate  his  pleasure  on 
the  matter  to  the  judges";  and  it  was  thereupon  resolved 
that  a  prohibition  should  issue,  and  it  did  accordingly.  Bui 
the  court  proceeded  with  the  trial,  and  entered  judgment 
Thereupon  the  king  summoned  the  judges  to  appear  before 
him  and  his  lord  chancellor  and  attorney-general  at  White- 
hall. Upon  their  appearance,  the  king  in  rage  condemned 
their  conduct;  whereupon  the  judges,  including  Liord  Chief 
Justice  Coke,  fell  upon  their  knees  and  prayed  for  pardon. 
The  king  turning,  not  to  his  attorney-general,  but  to  his  lord 
chancellor,  or  the  superior  ofiScer,  said:  '*I  require  you,  my 
lord  chancellor  [Ellesmere],  to  declare  whether  I,  that  am 
king,  or  the  judges  best  understand  my  prerogative,  the  law, 
and  the  oath  of  a  judge."  Thereupon  the  lord  chancellor 
Baid  to  the  king:  "With  all  humility,  your  majesty  will  best 
be  advised  in  this  matter  by  your  majesty's  counsel,  learned 
in  the  law,  now  standing  before  you."  Bacon  responded  to 
the  effect  thai  it  was  for  the  king,  and  not  for  the  court,  to 
declare  his  prerogatives:  1  Campbell's  Lives  of  the  Chief 
Justices,  290--293.  Of  course,  in  later  years,  no  such  inter- 
ference would  be  allowed,  even  in  England. 

It  might  be  interesting  to  inquire  whether  the  higher  rank 
of  the  lord  chancellor  in  matters  prerogative  did  not  give  him 
the  discretionary  right  to  modify  and  change  the  forms  of 
petitions,  pleadings,  and  writs  in  his  own  court,  which  had 
been  prescribed  by  himself  or  his  predecessors,  without  the 
consent,  or  even  against  the  protest,  of  the  attorney-general; 
bat  it  is  unnecessary.  Wisely,  governmental  powers  in  this 
country  are  divided  between  three  separate,  independent^  and 
co-ordinate  departments,  each  with  powers  circumscribed 
tnd  limited  by  fixed  constitutional  provisions,  ordained  and 
established    by  the    people   themselves  in  their  sovereign 
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capacity;  and  hence  no  such  despotic  interference  is    per- 

miesible. 

It  was  suggested  on  the  argument  by  the  learned  counsel 
for  the  defendant  that  this  court  possessed   the  oombined 
powers  of  the  court  of  king's  bench  and  the  court  of  eqaitjr 
presided  over  by  the  lord   high  chancellor.     But  this  court 
lias  repeatedly  disclaimed  for  itself  and  for  all  subordiuate 
tribunals  in  the  state  any  and  all  prerogative  powers  exer- 
cised by  the  chancellor  as  keeper  of  the  great  seal  and  as  the 
representative  of  the  king,  except  in  so  far  as  the  same  may 
be  incidentally  connected  with  powers  and  jurisdiction  which 
are  strictly  judicial  and  conferred  upon  the  judiciary  by  the 
constitution  itself:  Ruth  v.  Oberbrunner^  40  Wis.  288;  Heiss  v. 
Murphey,  40  Wis.  276;  Dodge  v.  WiUiavis,  46  Wis.  70;  Webster 
V.  Morris,  66  Wis.  391 ;  67  Am.  Rep.  278;  EstaU  of  Hoffen^  70 
Wis.  522;    Will  of  FuUer,  75  Wis.  431.    The  same  may  be 
said  of  every  other  officer  of  the  state,  including  the  attorney* 
general. 

The  constitution  provides  that  'Hhe  powers,  duties,  and 
compensation  of  the  treasurer  and  attorney-general  shall  be 
prescribed  by  law":  Sec.  3,  art.  6.     The  statute  provides  that 
it  shall  be  his  duty  to  appear  for  the  state,  and  prosecute  or 
defend  all  actions  and  proceedings,  civil  or  criminal,  in  the 
supreme  court,  in  which  the  state  shall  be  interested  or  a 
party,  and  all  such  civil  cases  as  may  be  sent  or  remanded 
by  that  court  to  any  circuit  court;  '*  and  whenever  requested 
by  the  governor  or  either  branch  of  the  legislature  to  appear 
for  the  state,  and  prosecute  or  defend  in  any  court  or  before 
any  officer  any  cause  or  matter,  civil  or  criminal,  in  which 
the  state,  or  the  people  thereof,  may  be  in  any  wise  inter- 
ested."    He  is  also  required  ^'  to  perform  all  other  duties  im- 
posed upon  him  by  law":  Rev.  Stats.,  sec.  163.    There  are 
also  several  specific  duties  and  powers  imposed  upon  him  by 
the  statute,  not  material  here.     It  will  be  observed  thai  his 
duties  in  this   court  are  thus  prescribed  directly,  while  in 
other  courts  and  before  other  officers  he  is  required  to  act 
"  whenever  requested  by  the  governor  or  either  branch  of  the 
legislature."    It  was  suggested  that  the  clause  of  the  statute 
quoted  gave  to  the  governor  a  sort  of  prerogative  control  over 
the  conduct  of  the  attorney-general;   but  manifestly  such 
control  could  not  be  exercised  in  opposition  to  the  duties  im- 
posed upon  the  attorney-general  by  the  legislature.     Besides, 
the  purpose  of  the  clause  of  the  statute  quoted  was  to  impose 
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otherwiBe  indefinable  duties  upon  the  attorney-general,  and 
not  to  enlarge  the  powers  of  the  governor.  Whatever  prerog- 
ative powers  the  governor  may  have,  they  can  only  be  sach  as 
are  incident  to  his  office  and  vested  in  him  by  the  constitu- 
tion. All  prerogative  powers  not  authorized  by  constitutional 
provision  are  held  in  reserve  by  the  people  themselves. 

We  must  hold  that  the  refusal  of  the  attorney-general  to 
bring  or  consent  to  the  bringing  of  this  suit  did  not  prevent 
this  court  from  rightfully  taking  jurisdiction  of  the  same 
upon  the  relation  of  a  private  citizen  in  the  name  of  the  state. 
This  ruling  relieves  any  attorney-general  from  the  charge  of 
preventing  a  suit  for  an  alleged  invasion  of  the  sovereignty. 
of  the  state  or  the  franchises  and  liberties  of  its  people.  The 
present  attorney-general  certainly  has  the  right  to  exercise 
the  judgment  and  discretion  vested  in  him  by  law  in  the  pros- 
ecution of  suits  in  this  court  as  well  as  other  courts. 

2.  It  is  contended  that  this  is  a  mere  "political  action, 
....  to  effect  a  political  object,"  and  therefore  cannot  be 
maintained.    We  may  not  understand  what  is  here  meant  by 
a  *' political  action."    We  readily  perceive  that  the  determi- 
nation of  an  action  may  have  a  political  effect,  and  in  that 
sense  may  effect  a  political  object;  but  that  would  not  neces- 
sarily make  the  question  determined  a  political,  instead  of  a 
judicial,  question.     The  determination  by  the  court  of  the 
validity  of  an  act  of  the  legislature  in  organizing  a  county, 
town,  or  municipality,  or  establishing  a  new  form  of  town  and 
county  government,  would  undoubtedly  have  a  political  effect; 
but  no  lawyer,  at  this  date,  would  contend  that  the  question 
determined  was  therefore  political  and  not  judicial.    In  Attor* 
neyf-General  v.  Bantow^  4  Wis.  567,  the  late  Senator  Carpenter 
contended  with  much  learning  and  ability  that  the  question 
involved  was  purely  political,  but  the  court  held  that  it  was 
strictly  a  judicial  question;  and  the  learned  counsel  for  this 
defendant,  with  his  usual  candor,  concedes  that  the  court  was 
right;  and  yet  no  one  will  question  but  what  the  decision  had 
a  political  effect    The  same  was  true  of  tlje  recent  case  of 
Boyd  V.  Nebra$ka,  143  U.  S.  185.     President  John  Adams,  in 
the  last  days  of  his  administration,  appointed  Marbury  to  an 
office,  and  caused  his  commission  to  be  made  out,  signed, 
sealed,  and  authenticated  by  the  then  secretary  of  state,  but 
the  same  was  not  delivered  when  the  administration  expired, 
and  the  new  secretary,  on  taking  possession  of  the  office, 
refused  to  make  such  delivery.    Marbury  thereupon  applied 
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to  the  supreme  court  of  the  United  States  for  a  mandatnuM  to 
compel  such  delivery;  and  it  was  contended,  as  it  is  here, 
that  the  question  of  such  deli?ery  was  a  political  matter  for 
the  sole  determination  of  the  president  and  his  secretary,  and 
in  no  eense  judicial;  and  although  the  court  held  that  it  had 
no  original  jurisdiction  in  the  case,  yet  Marshall,  C.  J.,  in 
their  behalf,  declared,  in  effect,  that  the  question  presented 
was  purely  judicial,  and  that  the  ministerial  duty  of  deliver- 
ing such  commission  might  be  enforced  in  the  inferior  court; 
and  the  same  principle  has  since  been  repeatedly  sanctioned 
by  the  same  court:  Marbury  v.  Madison^  1  Cranch,  137. 

Counsel  for  the  defendant  cites  that  portion  of  the  opinion 
of  the  great  chief  justice  in  which  he  disclaims  any  right  in 
the  court  to  interfere  with  any  of  the  discretionary  powers 
vested  in  the  executive  and  his  subordinates;  and  then  asks 
as  to  consider  the  language  employed,  with  the  word  ^*  legis- 
lature" put  in  the  place  of  "  executive."  We  cheerfully  do 
so.  In  fact,  we  have  already,  in  the  recent  apportionment 
case,  disclaimed  any  and  all  right  to  interfere  with  any  of 
the  discretionary  powers  of  the  legislature  or  of  any  state  o£Q- 
cer.  Mr.  Justice  Orton,  in  that  case,  speaking  for  the  whole 
court,  said:  "  But  it  is  sufficient  that  these  questions  are 
judicial,  and  not  legislative.  The  legislature  that  passed  the 
act  is  not  assailed  by  this  proceeding,  nor  is  the  constitutional 
province  of  that  equal  and  co-ordinate  department  of  the  gov- 
ernment invaded.  The  law  itself  is  the  only  object  of  judicial 
inquiry,  and  its  constitutionality  is  the  only  question  to  be 
decided ":  State  v.  Cunningham^  81  Wis.  484.  That  was 
done  because  in  that  case,  as  in  this,  a  learned  and  able 
member  of  the  bar  contended  that  the  question  presented  was 
political  and  not  judicial;  but,  after  very  careful  consideration^ 
we  unanimously  determined  that  the  question  presented  was 
strictly  judicial,  and  in  no  sense  political. 

However  unpleasant  it  may  be  to  be  again  so  soon  con- 
fronted with  the  same  questions,  yet  the  duty  cannot  be 
avoided.  In  the  language  of  Marshall,  C.  J.,  'Hhose  who  fill 
the  judicial  department  have  no  discretion  in  selecting  the 
subjects  to  be  brought  before  them":  Worcester  v.  Oeorffiay  6 
Pet.  641.  So  whatever  course  other  officials  may  pursue,  this 
court  is  under  a  constitutional  mandate  to  proceed  in  the 
spirit  of  the  oath  which  each  member  has  taken,  and  perform 
its  duty,  which  was  perhaps  never  more  aptly  and  tersely  ex* 
pressed  than  by  Marshall,  C.  J.,  when  he  said:   *' Judicial 
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power,  as  contradistinguished  from  the  power  of  the  laws,  has 
DO  existence.  Courts  are  the  mere  instruments  of  the  law, 
and  can  will  nothing.  When  they  are  said  to  exercise  a  dia- 
eretion  it  is  a  mere  legal  discretion,  a  discretion  to  be  exer- 
cised in  discerning  the  course  prescribed  by  law;  and  when 
that  is  discerned  it  is  the  duty  of  the  court  to  follow  it.  Judi- 
cial power  is  never  exercised  for  the  purpose  of  giving  effect 
to  the  will  of  the  judge;  always  for  the  purpose  of  giving  effect 
to  the  will  of  the  legislature;  or,  in  other  words,  to  the  will  of 
the  law":   Oabom  v.  Bank  of  U.  5.,  9  Wheat.  866. 

In  the  case  at  bar  the  will  of  the  law  is  the  will  of  the  peo- 
ple of  the  state,  as  expressed  in  the  organic  law  of  the  state. 
In  the  last  judicial  utterance  of  Chief  Justice  Taney  he  said: 
"  Any  legislation  by  Congress  beyond  the  limits  of  the  power 
delegated  would  be  trespassing  upon  the  rights  of  the  states 
or  the  people,  and  would  not  be  the  supreme  law  of  the  land^ 
but  null  and  void;  and  it  would  be  the  duty  of  the  courts  to 
declare  it  so.  For  whether  an  act  of  Congress  is  within  the 
limits  of  its  delegated  power  or  not  is  a  judicial  question,  to 
be  decided  by  the  courts":  Oordon  v.  United  States^  117  U.  S. 
705.  As  already  indicated,  the  state  government  is  divided 
by  the  constitution  into  three  separate,  independent,  and  co- 
ordinate departments — ^legislative,  executive,  and  judicial. 
The  legislature  necessarily  precedes  each  of  the  others  in  the 
making  of  the  laws.  The  executive  department  is  co-ordinate 
with  it  in  carrying  the  laws  so  made  into  execution.  The 
judicial  department  is  co-ordinate  with  both,  in  that  it  is 
required  to  construe  and  determine  the  validity  of  such  laws 
and  such  official  action.  By  each  of  the  three  departments 
keeping  strictly  within  the  scope  of  the  powers  conferred  upon 
it  by  the  constitution,  harmony  will  prevail  and  the  govern- 
ment  will  be  respected.  Certainly  this  court  will  now,  as 
heretofore,  scrupulously  refrain  from  exercising  any  doubt- 
ful power;  much  less  transcending  the  limit  of  its  powers. 

3.  In  granting  the  motion  to  strike  out  the  demurrer  to  the 
complaint  as  frivolous,  and  for  judgment,  leave  was  given  to 
the  defendant  to  present  for  the  consideration  of  the  court  an 
answer  upon  the  merits  to  the  complaint.  Such  answer  has 
been  received  and  carefully  considered.  It  admits  all  the 
material  allegations  of  fact  alleged  in  the  complaint  It  con- 
sists largely  of  a  repetition  of  statements  and  suggestions 
made  by  counsel  upon  the  argument  of  the  demurrer  and 
motions,  and  duly  considered  in  disposing  of  them.     Among 
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other  things,  it  alleges,  in  effect,  that  the  legislature  had  the 
discretionary  power  to  apportion  and  redistrict  the  state 
anew  as  they  did;  that  in  doing  so  the  legislature  had  given 
weight  and  effect  to  many  various  considerations,  such  as  that 
the  census  of  1890  was  inaccurate  and  did  not  by  several 
thousand  give  to  the  counties  of  Chippewa,  Florence,  Forest^ 
Oneida,  Langlade,  Price,  and  Taylor  the  population  to  which 
they  were  respectively  entitled;  that  those  several  counties 
were  rapidly  increasing  in  population,  while  such  counties  as 
Adams,  Waushara,  Green  Lake,  and  Marquette  were  making 
but  little,  if  any,  increase  in  population;  that  the  fourth  sen* 
ate  district  of  Milwaukee,  with  only  thirty  thousand  seven  hun* 
dred  and  thirty-two  inhabitants,  was  between  the  Milwaukee 
river  and  the  lake  shore,  extending  northerly;  that  it  was 
more  or  less  distinguished  from  the  residue  of  the  city  by  the 
nature  of  its  population  and  the  character  of  its  business  in* 
terests;  that  the  assessed  valuation  of  the  property  therein 
exceeds  the  average  of  the  other  senate  districts  in  that  city 
by  nearly  ten  million  dollars;  that  the  inequalities  of  popular 
tion  in  the  several  senate  and  assembly  districts,  in  the  act 
in  question,  were  not  much  different  than  the  proposed  bill 
not  adopted,  nor  the  several  apportionment  bills  from  1852 
to  1887,  inclusive. 

None  of  the  considerations  so  alleged  are  among  the  require- 
ments prescribed  in  the  constitution.  In  the  recent  case,  Mr» 
Justice  Pinney,  in  part  quoting  from  authorities,  among  other 
things,  said:  **  If  the  act  done  by  the  state  is  legal,  is  not  in 
violation  of  the  constitution,  it  is  quite  out  of  the  power  of 
any  court  to  inquire  what  was  the  intention  of  those  who 

enacted  the  law The  rule  is  general,  with  reference  ta 

the  enactment  of  all  legislative  bodies,  that  the  courts  cannot 
inquire  into  the  motives  of  the  legislators  in  passing  them, 
except  as  they  may  be  disclosed  on  the  face  of  the  acts,  or 
inferable  from  their  operation,  considered  with  reference  to 
the  condition  of  the  country  or  existing  legislation.  The 
motives  of  the  legislators,  considered  as  the  purposes  they 
had  in  view,  will  always  be  presumed  to  be  to  accomplish 
that  which  follows  as  the  natural  and  reasonable  effect  of 
their  enactment;  and  we  must  not  suppose  the  legislature  to 
have  acted  improperly,  unadvisedly,  or  from  any  other  than 
public  motives,  under  any  circumstances,  when  acting  within 
the  limits  of  its  authority":  State  v.  Cunningham^  81  Wis, 
609.    In  other  words,  in  so  far  as  the  legislature  keeps  within 
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the  linitB  of  its  powers,  the  motiTes  of  its  membetB  cannot  bo 
inquired  into,  and  its  discretion  is  not  a  subject  for  review  in 
the  courts;  but  wheneyer,  and  to  the  extent  that,  the  legisla* 
tors  transcends  its  powers,  it  is  conclusively  presntned  that  it 
intended  to  so  transcend  the  same,  and  hence  parol  evidence 
of  good  motives  or  other  considerations  cannot  be  allowed  to 
obviate  the  effect  of  such  unlawful  intent. 

Id  the  same  connection  he  further  said:  **An  issue  of  fact 
cannot  be  framed  and  tried  by  a  jury  or  otherwise  with  a 
view  of  determining  by  its  results  the  validity  of  an  act  of  the 
legiriature,  bnt  the  court  is  to  be  confined  to  the  matters  of 
which  it  may  take  judicial  notice;  for  otherwise  a  jury  might 
find  on  the  issue  ooe  way  to^ay  and  another  way  to-morrow, 
and  this  would  beget  a  distressing  condition  of  uncertainty. 
....  It  seems  to  be  well  established  that  courts  will  take 
judicial  notice  of  a  census,  whether  taken  under  the  authority 
of  the  state  or  United  States.  ....  The  apportionment  is  to 
be  *  according  to  the  number  of  inhabitants,'  and  made  at  the 
next  session  after  the  state  or  United  States  enumeration; 
and  the  enumeration  is  evidently  intended  as  the  basis  of 
apportionment.  The  court  will  take  judicial  knowledge  of 
the  location,  general  boundaries,  and  the  juxtaposition  of  the 
BBveral  countieSi  towns,  and  wards  mentioned  in  the  act  in 
question,  and  erf  matters  o!  common  knowledge":  State  v. 
Cwminghaan^  81  Wis.  510L  These  propositions  are  there  sup- 
ported by  the  citation  of  numerous  authorities.  See,  also, 
Priefer  y.  Exchange  UuL  in*.  Co.^  6  Wis.  89;  Swain  v.  Cam^' 
ttockj  18  Wis.  463;  IFoodioard  v.  Chicago  etc.  By.  Co.,  21  Wis. 
809;  SoMkvUU  v.  SiaU,  69  Wis.  178. 

Thus  it  is  very  obvious,  under  the  rulings  of  this  court  in 
the  previoQS  case,  that  it  is  not  permissible  for  the  defendant 
here  to  allege  and  prove  that  in  making  the  last  apportion- 
nwnt  the  legislature  acted  upon  the  theory  that  the  counties 
of  Chi]q)ewa,  Florence,  Forest,  Oneida,  Langlade,  Price,  and 
Taylm*  contained  twelve  thousand  seven  hundred  and  seventy- 
Be?en  more  inhabitants  than  appears  from  the  census  of  1890, 
for  to  do  80  would  open  the  door  on  the  other  side  to  prove 
that  the  other  counties  of  the  state,  or  some  of  them,  con* 
tamed  less  inhabitants  than  appears  from  the  census.  Be- 
ride%  if  proved,  it  would  only  show  that  the  legislature 
purposely  disregarded  the  standard  of  population  thus  con« 
ehuively  fixed  by  the  constitution^  and  based  their  action 
upon  eUiev  computations,,  estimates,  or  considerations.    The 
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same  may,  in  substance,  be  said  in  relation  to  that  part  of  the 
proposed  answer  to  the  effect  that  the  legislature  was  induced 
to  make  the  fourth  senate  district  as  they  did  bj  reason  of 
the  excessive  wealth  therein,  and  the  nature  and  character  of 
its  population  and  business  interests.     But,  as  we  shall  in 
another  part  of  this  opinion  undertake  to  show,  such  consid- 
erations cannot  justify  a  disregard  of  the  standards  of  popu- 
lation fixed  in  the  constitution,  in  making  a  senate  district 
out  of  only  thirty  thousand  seven  hundred  and  thirty-two 
inhabitants,  which  is  twenty  thousand  three  hundred  and 
eighty-five  less  than  the  unit,  and  considerably  less  than  one- 
half  of  either  the  ninth,  the  seventeenth,  or  the  thirty-first 
senate  district.    For  the  reasons  thus  substantially  stated  in 
the  former  case  we  have  rejected  the  proposed  answer. 

4.  This  does  not  exclude  from  consideration  the  several 
former  apportionment  acts  from  1852  to  1887  inclusive,  in  so 
far  as  they  may  have  any  legitimate  bearing.  In  fact,  they 
.were  freely  used  on  the  argument  of  the  demurrer  and  mo- 
tions by  counsel  for  the  defendant,  without  any  objection. 
In  the  former  case  it  was  strenuously  contended  that  the 
constitutional  provision  requiring  assembly  districts  to  be 
bounded  by  county,  town,  or  ward  lines  did  not  prevent  the 
legislature  from  crossing  county  lines  in  the  formation  of 
such  districts;  and  it  has  been  said  that  such  views  have 
been  entertained  by  some  men  especially  learned  in  grammar 
and  philology.  To  meet  such  contention,  and  on  the  theory 
that  such  constitutional  requirement  might  be  regarded  as 
ambiguous  and  doubtful,  Mr.  Justice  Pinney  traced  the  his- 
tory of  the  provision:  Slate  v.  Cunningham^  81  Wis.  512-516; 
and  the  present  chief  justice,  for  the  same  purpose,  consid- 
ered  the  former  apportionment  acts:  State  v.  Cunningham^  81 
Wis.  523.  If  such  provision  of  the  constitution  was  thus 
ambiguous  and  doubtful,  then  such  history  and  former  ap- 
portionments were  entitled  to  their  proper  weight  in  the  con« 
struction  given.  If,  on  the  contrary,  such  provision  was  not 
ambiguous  nor  doubtful,  then  such  history  and  former  appor- 
tionments were  irrelevant,  and  without  any  legal  significance 
in  a  court  of  law.  This  must  be  so,  because  it  is  a  well- 
established  rule,  recognized  by  all  courts,  and  applicable  to 
constitutions  as  well  as  statutes,  that  where  the  language  of 
the  instrument  is  plain  and  unambiguous,  whether  it  be  ex- 
pressed in  general  or  limited  terms,  the  framers  thereof  should 
be  held  to  have  intended  what  they  have  plainly  expressed; 
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&nd  conseqaentlj  no  room  is  left  for  construction:  Cooley  on 
Constitutional  Limitation,  6th  ed.,  69.  It  is  there  said  by 
the  learned  author  that  '^  the  meaning  of  the  constitution  is 
fixed  when  it  is  adopted,  and  it  is  not  different  at  any  subse* 
quent  time  when  the  court  has  occasion  to  pass  upon  it.  The 
object  of  construction,  as  applied  to  a  written  constitution,  is 
to  give  effect  to  the  intent  of  the  people  in  adopting  it."  Said 
Marshall,  C.  J.:  **It  would  be  dangerous  in  the  extreme  to 
infer  from  extrinsic  circumstances  that  a  case  for  which  the 
words  of  an  instrument  expressly  provide  shall  be  exempted 
from  its  operation":  Sturges  ▼.  Crowninahield^  4  Wheat.  204; 
Hanson  y.  Eiekstaedt,  69  Wis.  646,  and  cases  there  cited.  The 
rale  is  very  tersely  stated  in  Pike  Co,  ▼.  Rowlandj  94  Pa.  St. 
249,  where  it  is  said:  **  Neither  the  debates  nor  supposed 
views  of  the  people,  nor  the  dictum  of  this  court,  nor  all  com- 
bined,  can  set  aside  the  plain  meaning  of  a  constitutional 
provision;  but  if  the  sense  of  a  clause  be  doubtful  the  cod- 
temporaneous  understanding  is  material." 

**  If  the  words  convey  a  definite  meaning,  which  involves 
no  absurdity  nor  any  contradiction  of  other  parts  of  the  in* 
Btrument,  then  that  meaning  apparent  on  the  face  of  the  in- 
strument must  be  accepted;  and  neither  the  courts  nor  the 
legislature  have  the  right  to  add  to  it  or  take  from  it":  Lake 
Co.  V.  RoUine,  180  U.  S.  670;  State  v.  District  Board,  76  Wis. 
208,  209.  Since  a  constitution  is  for  the  very  purpose  of 
preventing  any  enactment  contrary  to  its  provisions,  it  is 
very  certain  that  the  meaning  of  language  therein  which  is 
plain  and  unambiguous  can  never  be  perverted,  much  less 
destroyed,  by  long-continued  infringement.  Assuming,  there- 
fore, for  the  purposes  of  this  case,  that  the  inequality  of  rep- 
resentation under  the  last  apportionment  act  is  no  greater 
than  under  former  apportionment  acts,  still  the  fact  is  irrele- 
vant and  immaterial  to  the  consideration  of  this  case,  unless 
on  examination  it  is  found  that  the  language  of  the  constitu- 
tion securing  such  equality  is  ambiguous  and  doubtful,  and 
long-continued  legislative  construction  has  been  given  to  it. 

5.  This  brings  us  to  the  consideration  of  the  validity  of 
the  act  of  July  2,  1892.  If  this  opinion,  which  has  thus  far 
been  devoted  to  preliminary  considerations,  is  unusually  long, 
it  is  because  the  defense  in  this  case  has  been  almost  wholly 
devoted  to  such  considerations.  The  subject  of  inequality  in 
representation  was  ably  argued  and  carefully  considered  in  the 
CDrmer  case.     Mr.  Justice  Orion,  giving  the  leading  opinion 
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in  that  ease,  and  speaking  for  the  whole  court,  among  other 
things  said:  ''But,  again,  this  apportionment  act  violates 
and  destroys  one  of  the  highest  and  most  sacred  rights  and 
privileges  of  the  people  of  this  state,  guaranteed  to  them  by 
the  ordinance  of  1787  and  the  constitution,  and  that  is  ^equa' 
representation  in  the  legislature/  This  also  is  a  matter  ot 
the  highest  public  interest  and  concern  to  give  this  court 
jurisdiction  in  this  case It  is  proper  to  say  that  per- 
fect exactness  in  the  apportionment  according  to  the  number 
of  inhabitants  is  neither  required  nor  possible.  But  there 
should  be  as  close  an  approximation  to  exactness  as  possible, 
and  this  is  the  utmost  limit  for  the  exercise  of  legislative  dis- 
cretion. If,  as  in  this  case,  there  is  such  a  wide  and  bold 
departure  from  this  constitutional  rule  that  it  cannot  possi- 
bly be  justified  by  the  exercise  of  any  judgment  or  discretion, 
and  that  evinces  an  intention  on  the  part  of  the  legislature  to 
utterly  ignore  and  disregard  the  rule  of  the  constitution  in 
order  to  promote  some  other  object  than  a  constitutional 
apportionment,  then  the  conclusion  is  inevitable  that  the 
legislature  did  not  use  any  judgment  or  discretion  whatever. 
The  above  disparity  in  the  number  of  inhabitants  in  the 
legislative  districts  is  so  great  that  it  cannot  be  overlooked  as 
mere  careless  discrepancies  or  slight  errors  in  calculation. 
The  differences  are  too  material,  great,  and  glaring,  and  de- 
prive too  many  of  the  people  of  the  state  of  all  representation 
in  the  legislature  to  be  allowed  to  pass  as  mere  errors  of  judg- 
ment. They  bear  upon  their  face  the  intrinsic  evidence  that 
no  judgment  or  discretion  was  exercised,  and  that  they  were 
made  intentionally  and  willfully  for  some  improper  purpose, 
or  for  some  private  end,  foreign  to  constitutional  duty  and 
obligation.  It  is  not  an  *  apportionment'  in  any  sense  of  the 
word.  It  is  a  direct  and  palpable  violation  of  the  constitu- 
tion ":  State  v.  Cxmningkamj  81  Wis.  483,  484. 

In  the  same  case,  and  after  referring  to  the  clause  of  the 
ordinance  of  1787,  giving  to  the  inhabitants  the  benefits  of 
proportionate  representation  in  the  legislature,  and  the  or- 
ganic act  of  the  territory  of  Wisconsin,  providing  for  an 
apportionment  that  should  be  ''as  nearly  equal  as  practi- 
cable,'' Mr.  Justice  Pinney  said:  ''Though  obeolete,  these 
acts  may  be  properly  regarded  as  in  part  malaria^  and  help- 
ful and  of  historical  value  in  construing  sections  8,  4,  and  6 
of  article  4  of  the  constitution,  which  came  in  to  take  the 
place  of  the  provisions  briefly  quoted."    Then,  after  referring 
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to  the  language  of  these  constitutional  provisions,  be  fiirtlier 
iftid:  **  Looking  at  the  scope  of  these  limitations^  it  is  obviom 
that  it  was  intended  to  secare  in  the  future  that  which  had 
been  adopted  and  secured  and  enjoyed  almost  from  the  origin 
of  popular  representative  government  in  this  country  to  the 
time  the  constitution  was  adopted, '  proportionate  representa- 
tion,' and  apportionment  'as  nearly  equal  as  practicable 
among  the  several  counties  for  the  election  of  members '  of 
the  legislature,  as  it  had  existed  in  Wisconsin  since  1838. 
The  provision  of  section  8  for  an  apportionment  ^  according 
to  the  number  of  inhabitants '  is  the  exact  equivalent  of  the 
provisions  of  the  ordinance  of  1787,  of  a  '  proportionate  repre- 
sentation of  the  people  in  the  legislature.' "  And  then,  after 
referring  to  the  veto  by  Qovernor  Dewey  of  the  first  appor* 
tionment  bill  passed  as  not  being  according  to  the  number  of 
inhabitants,  and  therefore  unconstitutional,  and  other  mat- 
ters, be  further  said:  ^The  very  great  disproportion  in  the 
number  of  inhabitants  in  certain  assembly  districts  men- 
tioned in  the  opinion  of  the  chief  justice  must,  it  seems  to 
me,  be  regarded  as  in  violation  of  the  mandate  of  the  consti- 
tution to  apportion  members  of  the  assembly  according  to 
inhabitants.  There  is,  no  doubt,  a  wide  distinction  between 
the  exercise  of  a  fair,  just,  and  necessary  discretion  within 
the  rules  of  constitutional  apportionment,  and  a  gross  depar* 
tore  and  manifest  abandonment  and  defiance  of  them;  be- 
tween discretion  within  certain  limits  and  for  certain  ends^ 
and  an  open,  obvious,  and  palpable  violation  of  them '':  StaU 
V.  Cunningham,  81  Wis.  510-512,  618. 

The  opinion  of  the  chief  justice  is  devoted  to  a  different 
question,  but  in  speaking  of  dividing  counties  entitled  to  two 
or  more  assemblymen  into  assembly  districts  he  said:  ^'In 
making  such  division,  the  rules  of  compactness  and  numeri* 
eal  equality  of  population,  so  far  as  practicable,  are  also  im« 
posed  upon  the  legislature  by  the  constitution.  These  latter 
requirements  are  largely  modified  by  other  constitutional 
niles,  especially  the  rule  which  prohibits  the  dismemberment 
of  towns  and  wards":  State  v.  Cunninghamy  81  Wis.  530, 
And  again:  ^^They  [the  senate  districts]  must  also  be  as 
Dearly  equal  in  population  as  other  constitutional  require- 
menU  will  permit":  StaU  v.  Ctmningham,  81  Wis.  53L 

Thus  Mr.  Justice  Orton,  in  giving  the  leading  opinion  of 
the  court  in  the  former  case,  declared  the  act  unconstitutional 
*nd  void,  because  the  legislature  bad  not  apportioned  and 
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districted  anew  the  members  of  the  senate  and  assembly  ac* 
cording  to  the  namber  of  inhabitants;  and  that  opinion  was 
supplemented  by  the  other  opinions  therein  filed.  That  de- 
cision is  here  reaffirmed  as  the  law  of  the  state.  The  require- 
ment that  assembly  districts  must  be  as  nearly  equal  in 
population  as  the  other  constitutional  provisions  will  permit 
is  just  as  applicable  to  two  or  more  assembly  districts  in  a 
single  county  as  to  an  assembly  district  composed  of  two  or 
more  counties.  While  the  act  here  in  question  in  the  main 
conforms  to  those  requirements  of  the  constitution  which  pre- 
vent equality  of  representation,  yet  it  almost  wholly  disregards 
the  only  constitutional  requirement  particularly  designed  to 
secure  such  equality  as  near  as  practicable.  Hence  we  find 
one  assembly  district  with  pnly  eight  thousand  six  hundred 
and  twenty-six  inhabitants,  while  another  contains  twenty- 
five  thousand  one  hundred  and  eleven;  and  one  senate  dis- 
trict with  only  thirty  thousand  seven  hundred  and  thirty-two 
inhabitants,  while  another  contains  sixty-five  thousand  nine 
hundred  and  fifty-two;  and  there  are  numerous  other  irregu- 
larities, though  less  glaring,  yet  no  less  repugnant  to  the  con- 
stitution, running  through  the  whole  act.  No  attempt  has 
been  made  to  justify  these  palpable  and  unnecessary  inequali- 
ties of  representation  upon  any  constitutional  basis,  save  only 
that  of  legislative  discretion. 

Beyond  question,  the  enactment  of  an  apportionment  law 
is  an  exercise  of  legislative  power,  and  hence  the  power  to 
make  the  same  is  vested  in  the  senate  and  assembly.  What- 
ever may  have  been  inferred  from  what  has  been  said,  we  be- 
lieve no  lawyer  has  contended  at  the  bar  that  such  supposed 
legislative  discretion  is  absolute  and  unlimited.  Had  the 
framers  of  the  constitution  intended  to  give  to  the  legislature 
absolute  and  unlimited  power  in  the  making  of  such  appor- 
tionments, they  would  simply  have  required  them  from  time 
to  time  to  "apportion  and  district  anew  the  members  of  the 
senate  and  assembly,"  and  stopped  right  there,  or  have  said 
nothing  on  the  subject  This  court  has  repeatedly  sanctioned 
the  proposition  that  our  state  constitution  is  not  so  much  a 
grant  as  a  limitation  of  powers;  and  hence  that  the  state 
legislature  has  authority  to  exercise  any  and  all  legislative 
powers  not  delegated  to  the  federal  government,  nor  ex- 
pressly or  by  necessary  implication  prohibited  by  the  national 
or  state  constitution:  State  v.  Forest  Co.,  74  Wis.  616,  and 
cases  there  cited.     Had  the  constitution,  therefore,  remained 
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silent  as  to  the  number  of  senators  and  aBsemblymeiii  the 
census,  the  apportionment,  and  the  formation  of  senate  and 
assembly  districts,  it  is  quite  obvious  that  the  legislature 
would  have  possessed  the  discretionary  powers  suggested.  It 
was  because  the  framers  of  the  constitution  were  unwilling  to 
Test  such  discretionary  and  unlimited  powers  in  the  legisla- 
ture that  they  prescribed  specific  methodsi  restrictions,  and 
limitations  upon  the  exercise  of  such  powers.  Thus  the  con- 
stitution  expressly  provides  that  ^the  number  of  the  members 
of  the  assembly  shall  never  be  less  than  fifty-four  nor  more 
than  one  hundred '':  Sec.  2,  art  4.  Here  is  a  discretion  in 
the  legislature,  in  making  an  apportionment  or  otherwise,  to 
fix  the  number  of  assemblymen  at  fifty-four  or  one  hundred, 
or  any  number  between  those  figures;  but  should  they  attempt 
to  fix  the  number  at  only  fifty-three  or  less,  or  one  hundred 
and  one  or  more,  it  is  very  manifest  that  the  enactment  would 
be  a  simple  nullity,  for  want  of  power  to  make  it  So  by  the 
same  section  it  is  provided  that  '^  the  senate  shall  consist  of 
a  number  not  more  than  one-third  nor  less  than  one-fourth  of 
the  number  of  the  meipbers  of  the  assembly."  Here  is  a  dis- 
cretion left  in  the  legislature,  but  it  is  limited  to  the  two 
firactions  named,  or  some  intermediate  number,  but  any  at- 
tempt to  constitute  a  senate  of  a  greater  or  less  number  than 
thus  authorised  would  obviously  be  repugnant  to  the  consti- 
tution and  void. 

Leaving  out  matters  not  relevant  here,  and  section  4  of  the 
same  article,  as  amended,  provides  that  '*  the  members  of 
the  assembly  shall  be  chosen  biennially,  by  single  districts, 
....  by  the  qualified  electors  of  the  several  districts;  such 
districts  to  be  bounded  by  county,  ....  town,  or  ward  lines, 
to  consist  of  contiguous  territory,  and  be  in  as  compact  form 
as  practicable."  It  is  obvious  from  this  that  the  number  of 
districts  must  be  the  same  as  the  number  of  members;  that 
the  qualified  electors  of  each  district  have  power  to  elect  one 
member,  and  no  more;  that  neither  a  town  nor  a  ward  can  be 
divided  in  the  formation  of  an  assembly  district;  so  that  each 
town,  and  the  whole  of  it  must  be  in  some  one  assembly  dis- 
trict, and  each  ward,  and  the  whole  of  it,  must  be  in  some 
one  assembly  district  It  was  determined  in  the  former  case, 
SDd  is  now  conceded,  that  no  county  line  is  to  be  broken  in 
the  formation  of  any  assembly  district  This  section  also 
requires  that  each  assembly  district  must  consist  of  contigu- 
ous territory;  that  is  to  say,  it  cannot  be  made  up  of  two  or 
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more  pieces  of  detached  territory.  All  admit  that  these  sey- 
eral  conditionB  are  absolutely  binding  upon  the  legislature^ 
and  that  that  body  has  no  power,  much  less  discretion,  to 
dispense  with  any  one  of  them.  It  is  conceded  that  the  act 
in  question  conforms  to  these  several  requirements,  but  it  will 
be  observed  that  no  one  of  these  requirements  is  calculated 
to  secure  or  aid  in  securing  the  equality  of  representation;  on 
the  contrary,  their  observance  must  uecessarily,  to  a  limited 
extent,  prevent  such  equality  of  representation,  so  that,  unless 
there  are  other  provisions  in  the  constitution  calculated  to 
secure  such  equality  within  certain  limits,  then  there  is  no 
restriction  whatever. 

It  will  be  observed  that  the  section  quoted  speaks  of  ^  ward 
lines,"  but  contains  no  other  reference  to  cities.  From  this  it 
is  manifest  that  the  framers  of  the  constitution,  even  at  that 
early  day,  contemplated  that  the  necessity  was  likely  to  arise 
for  dividing  up  cities  by  ward  lines  in  the  formation  of  assem- 
bly districts,  and  thus  allow  smaller  factors  to  enter  into  the 
formation  of  such  districts,  and  to  that  extent  facilitate  the 
equality  of  representation*  Thus,  the  primary  factors  of  each 
assembly  district  are  either  towns  or  wards  or  both;  and  this 
is  equally  true  whether  the  assembly  district  is  wholly  within 
a  county,  or  consists  of  two  or  more  counties,  since  each  county 
is  subdivided  into  towns,  or  towns  and  wards. 

The  section  quoted  also  provides  that  each  assembly  dis- 
trict must  ^^  be  in  as  compact  form  as  practicable.''  As  this 
clause,  to  a  certain  extent,  limits  legislative  discretion,  and 
at  the  same  time  and  to  a  certain  extent  authorizes  such 
discretion,  it  will  be  considered  in  connection  with  the  dis- 
cretionary powers  of  the  legislature.  The  constitution  pro* 
vides  that  the  legislature  shall,  '*  at  their  first  session  after" 
the  prescribed  census,  either  by  the  state  or  the  United 
States,  ^*  apportion  and  district  anew  the  members  of  the 
senate  and  assembly,  according  to  the  number  of  inhabitants, 
excluding  Indians  not  taxed  and  soldiers  and  officers  of  the 
United  States  army  and  navy":  Sec.  3,  art.  4.  Thus  it  ap- 
pears that  the  legislature  must  not  only  apportion  the  mem« 
hers  of  the  senate  and  assembly  '*  according  to  the  number 
of  inhabitants,"  but  must  also  district  anew  the  members  of 
the  senate  and  assembly  '^according  to  the  number  of  inhab- 
itants." The  requirement  that  such  apportionment  shall  be 
made  at  the  first  session  of  the  legislature  after  the  taking  of 
such  census  very  clearly  indicates  that  the  census  so  taken  is 
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to  be  the  basis  of  SDch  apportionment;  otherwise  the  appor- 
tionment might  as  well  be  made  the  year  prior  to  the  taking 
of  such  census  at  the  first  session  of  the  legislature  thereafter. 
On  this  pointy  Mr.  Justice  Pinnej,  in  the  former  case,  in 
effect  said,  as  will  appear  from  a  quotation  herein^  that  the 
apportionment  must  be  based  upon  such  prior  census  or  enu- 
deration:  StaU  ▼.  Cunningfuimf  81  Wis.  610. 

It  is  here  conceded  that  the  total  population  cl  the  state, 
according  to  the  census  of  1890,  was  one  million  six  hundred 
and  eighty^six  thousand  eight  hundred  and  eighty;  and  that  if 
it  were  possible  to  secure  exact  and  equal  representation  upon 
the  basis  of  that  census,  the  unit  of  r^Miwentation  of  each 
assembly  district  would  be  sixteen  thousand  eight  hundred 
and  sixty-eight.    But,' as  already  indicated,  it  is  impossible  to 
secure  exact  and  equal  representation  by  reascm  of  the  con- 
stitutional hindrances  meutioned;  and  it  is  because  of  such 
hindrances^  and  only  because  of  such  hindrances,  that  the 
legislature^  onder  the  oonstitution,  are  at  liberty  to  depart 
from  the  equality  of  representation.    Hence  they  are  required 
by  that  instrument  to  apjKxrtion  and  district  anew  the  mem* 
bers  of  the  assembly  '*  according  to  the  number  of  inhabit- 
ants," and  in  doing  so  the  districts  are  to  *^  be  in  as  compact 
iiorm  as  practicable.''     The  thing  thereby  sought  to  be  se- 
cured, and  in  fact  secured,  is  equality  of  representation,  in  so 
far  as  it  is  practically  attainable  without  violating  any  of  the 
other  provisioins  of  the  constitution  named.    And  this  rule  is 
not  only  applicable  in  the  formation  of  a  district  out  of  two 
or  inoiB  counties,  but  also  to  the  formation  of  two  or  more 
assembly  districts  in  one  county.    In  apportioning  a  county 
into  two  or  more  assembly  districts  there  is  necessarily  a 
new  unit  of  representation.    The  act  in  question  provides  for 
six  assembly  districts,  each  made  up  of  one  or  more  counties 
in  the  northern  portion  of  the  state,  containing  in  the  aggre- 
gate only  sixty-seven  thousand  eight  hundred  and  forty-nine 
inhabitants,  which  is  less  than  four  times  the  unit,  and  when 
there  is  no  constitutional  impediment  to  their  being  grouped 
together  into  four  districts.    In  the  formation  of  two  or  more 
assembly  districts  in  any  one  county  the  legislature  have  the 
discretionary  power  to  group  towns  as  they  may  see  fit,  and  to 
group  wards  as  they  may  see  fit,  or  to  group  towns  and  wards 
as  they  may  see  fit;  provided,  that  in  doing  so,  tiiey  do  i)ot 
fiolate  any  of  the  provisions  of  the  constitution  mentioned. 
Perhaps  this  may  be  made  to  appear  more  clearly  by  an 
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illustration.  Dane  county  contains  thirty-fiye  towns  and  two 
cities,  with  an  aggregate  population,  according  to  the  last 
census,  of  fifty-nine  thousand  five  hundred  and  seventy-eight. 
Of  these  thirty-fiye  towns,  twenty-nine  contain  less  than 
fifteen  hundred  inhabitants  each,  and  eight  of  these  contain 
less  than  a  thousand,  and  only  one  exceeds  two  thousand,  and 
that  contains  only  two  thousand  three  hundred  and  seventy- 
nine.  The  city  of  Stoughton  contains  two  wards,  with  each 
less  than  fifteen  hundred  inhabitants.  Madison  has  six 
wards,  and  the  largest  contains  only  two  thousand  nine  han- 
dred  and  forty-three  inhabitants.  The  act  in  question  assigned 
to  this  county  four  members.  It  is  simply  impossible  to 
apportion  and  district  Dane  county  anew  *'  according  to  the 
number  of  inhabitants"  contained  in  it,  and  have  a  difference 
in  the  districts  to  exceed  a  minor  fraction  of  adjoining  towns, 
or  adjoining  towns  and  wards;  but  with  the  city  of  Madison 
all  in  one  district,  as  it  is  in  the  act,  there  is  no  constitutional 
reason  for  any  difference  in  the  remaining  districts  to  exceed 
five  hundred,  or  at  most  one  thousand;  and  yet,  as  appor- 
tioned under  the  act,  there  is  a  difference  of  seven  thousand 
two  hundred  and  thirty-three,  and  this,  too,  is  done  at  the  ex- 
pense of  compactness.  Similar  views  may  be  regarded  as 
entertained  in  respect  to  a  large  number  of  counties.  In 
consequence  of  the  very  large  wards  in  Milwaukee — eleven  of 
which  contain  to  exceed  ten  thousand  inhabitants  each,  and 
one  of  which  contains  twenty-two  thousand  four  hundred  and 
sixty-nine— it  is  more  difiicult  to  approximate  equality  of 
representation;  but  it  should  be  done,  as  far  as  practicable, 
under  the  restrictions  mentioned. 

Compactness,  being  of  lesser  importance,  may  to  some  ex- 
tent, yield  in  aid  of  securing  a  nearer  approach  to  equality  of 
representation;  but  in  some  instances,  in  the  act  in  question,  it 
is  made  to  yield  in  aid  of  securing  inequality  of  representation. 
Thus,  in  Rock  county,  there  are  three  assembly  districts, 
and  there  is  a  difference  in  two  of  them  of  six  thousand  two 
hundred  and  eighty-five,  when  it  is  quite  obvious  that  minor 
fractions  of  adjoining  towns  do  not  exceed  from  five  hundred 
to  a  thousand;  and  yet  the  smallest  district  is  entirely  sur- 
rounded by  one  of  the  other  districts,  thus  destroying  com- 
pactness in  the  outside  district.  Counsel  is  undoubtedly 
right  in  saying,  in  effect,  that  whether  the  formation  of 
such  hollow  district  destroys  its  compactness,  within  the 
meaning  of  the  constitution,  is  simply  a  question  of  fact. 
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Aeoording  to  Mr.  Webster,  Ifarehally  C.  J.,  once  said  from 
the  bench  that  **  a  legislature  may  alter  the  law,  but  no  power 
can  reverse  a  fact":  2  Webster's  Works,  884. 

The  constitation  also  requires  that  ^'  the  legislature  shall 
apportion  and  district  anew  the  members  of  the  senate  •  •  •  • 
according  to  the  number  of  inhabitants":    Sec.  8,  art.  4. 
The  only  constitutional  impediment  to  the  securing  of  equality 
of  representation  in  such  senate  districts  is  the  requirement 
that  **  senators  shall  be  chosen  by  single  districts  of  conven- 
ient contiguous  territory,  •  •  •  •  and  no  assembly  district 
shall  be  divided  in  the  formation  of  a  senate  district":  Sec. 
5,  art  4.    The  proposed  answer  alleges  that  **  in  the  forma- 
tion of  senate  districts  the  legislature  is  given  the  dicretionary 
power  to  compose  them  of  assembly  districts  containing  two, 
three,  or  four  assembly  districts,  of  such  numbers  and  situa- 
tion as  to  the  said  legislature  shall  seem  convenient  and 
proper  with  reference  to  the  situation  of  the  inhabitants  of 
8nch  districts,  and  best  for  a  proper  representation  of  the 
interests  of  different  parts  of  the  state."    This  claim  goes  to 
the  extent  of  authorizing  the  legislature,  in  its  discretion,  to 
form  a  senate  district  from  two  of  the  smaller  or  four  of  the 
larger  assembly  districts.    Here  the  smallest  contains  only 
8,626  inhabitants,  and   twice  that  number  would  only  be 
17,252,  or  only  218  more  than  one-third  of  the  senate  unit; 
whereas  the  largest  contains  25,111  inhabitants,  and  four 
times  that  number  would  be  nearly  twice  the  senate  uniL 
It  it  true  the  act  in  question  does  not  in  any  instance  show 
Buch  wide  disparity  in  the  population  of  senate  districts;  but 
to  here  sanction  the  discretionary  power  thus  claimed  is  to 
open  the  door  for  its  exercise  to  the  maximum  by  any  future 
legislature.    But  the  present  act  does  go  in  that  direction  to 
the  extent  of  forming  one  senate  district  from  two  assembly 
districts  with  an  aggregate  population  of  only  80,732,  and 
forming  another  senate  district  from  four  assembly  districts, 
with  an  aggregate  population  of  65,952.    This  is  a  plain  dis* 
regard  of  the  constitutional  mandate,  which  requires  such 
apportionment  to  be  made  "  according  to  the  number  of  in- 
habitants." 

The  vice  which  seems  to  run  through  the  act  in  question  is 
in  assuming  that  the  only  limit  to  the  discretionary  power  of 
the  legislature  in  making  such  apportionment  is  the  major 
and  minor  fractions  of  such  units  of  representation.  Thus, 
the  smallest  assembly  district  above  mentioned  is  only  one 
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hundred  and  ninety-two  above  one-half  of  the  assemblj  ciiiit^ 
and  the  largest  assembly  district  named  above  lacka  only  one 
bandred  and  ninety-one  of  one  and  a  half  of  the  assembly  UDit; 
thus  assorting  the  broad  discretionary  power  iu  the  formation 
of  assembly  districts  of  giving  to  the  inhabitants  of  the  one 
substantially  three  times  the  representative  power  possessed 
by  those  of  the  other,  and  in  the  formation  of  senate  districts 
of  giving  to  the  inhabitants  of  the  one  a  ooosiderahle  more 
than  doable  the  representative  power  possessed  by  the  inhab- 
itants of  the  other.  The  constitution  gives  no  warrant  to  anj 
such  fictitious  standards,  and  will  bear  no  such  latitudinaiian 
construction.  Major  and  minor  fractions  of  population  in 
towns,  wards,  counties,  and  assembly  districts  are,  of  course,  to 
be  considered  in  making  such  app(»;tionments,  but  they  axe 
only  to  be  considered  aloi^  the  lines  calculated  to  secure  ap* 
proximate  equality  in  representation.  The  theory  of  major 
and  minor  fractions  of  the  units  of  representation  cannot  ex- 
cuse or  justify  a  failure  to  apportion  and  district  anew  ^accord- 
ing to  the  number  of  inhabitants"  in  so  far  as  practicable, 
consistently  with  the  other  provisions  of  the  constitution  men- 
tioned. 

It  has  been  said  that  the  court  should  suggest  a  plan  for 
such  apportionment  But  the  court  now,  as  heretofore,  dis- 
claims any  and  all  legislative  functions.  Besides,  the  people 
in  their  organic  act  have  themselves  devised  a  plan  which  is 
Unding  upon  this  court  as  well  as  other  officials.  Thai 
plan,  however,  can  never  be  legitimately  worked  out  by  un- 
known quantities,  in  some  occult  science,  along  the  lines  of 
fictitious  standards  and  extraneous  considerations;  but  may 
very  easily,  by  obeying  the  imperative  constitutional  man* 
date,  observing  its  fixed  standards,  and  resorting  to  the 
simple  rules  of  addition,  subtraction,  and  division.  Such 
constitutional  mandate  and  standards  cannot  be  broken 
down  or  rendered  inoperative  on  the  theory  of  discretionary 
power.  In  speaking  of  a  constitutional  provision  requiring 
senators  to  ^'  be  apportioned  according  to  the  number  of  in- 
habitants," and  after  mentioning  the  impossibility  of  dividing 
towns,  Shepley,  J.,  in  Opinions  of  the  Justices,  18  Me.  472, 473, 
said:  "And  here  also  it  may  be  said  there  must  exist  a  dis- 
cretion to  be  exercised  by  the  legislature  making  an  appor- 
tionment That  power  which  a  legislative  body  is  compelled 
to  exercise  by  such  a  moral  necessity  cannot  properly  be  con* 
sidered  as  discretionary.     If,  however,  it  be  so  designated,  it 
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If  a  diBcietion  like  that  last  namedi  limited  in  the  Baine  man- 
ner and  not  eubject  to  be  abused.  There  can  be  no  warrant 
fixr  the  exercise  of  this  kind  of  diecretion,  if  it  may  be  so 
called,  beyond  what  is  required  by  the  case  to  be  provided 
for.  If  the  legislature  has  any  other  discretion,  it  is  neces- 
wrily  an  unlimited  one  in  practice,  howeyer  it  may  be  at- 
tempted to  limit  it  in  theory."  Then,  after  speaking  of  such 
unlimited  discretion,  he  further  said:  *'It  is  believed  that 
such  is  the  legitimate  and  practical  tendency  of  admiUing 
any  other  discretion  than  that  which  arises  out  of  an  abso- 
lots  moral  necessity.'' 

**  When  the  constitution  defines  how  a  right  may  be  exer- 
eised  it  prohibits  the  exercise  of  that  right  in  some  other 
way":  MorrU  v.  PawM,  125  Ind.  281.  The  rule  is  tersely 
stated  by  Manshall,  G.  J*,  thus:  '^It  is  a  rule  of  construction, 
acknowledged  by  all,  that  the  exceptions  from  a  power  mark 
its  extent;  for  it  would  be  absurd,  as  well  as  useless,  to  ex« 
cept  from  a  granted  power  that  which  was  not  granted — 
that  which  the  words  of  the  grant  could  not  comprehend  ^: 
Oibbon$  v.  Ogden^  9  Wheat.  191.  And  again  the  same  chief 
juBUce  said:  **If  it  be  a  general  rule  of  interpretation,  to 
which  all  assent,  that  the  exception  of  a  particular  thing 
from  general  words  proves  that  in  the  opinion  of  the  law- 
givers the  thing  excepted  would  be  within  the  general  clause 
had  the  exception  not  been  made,  we  know  of  no  reason  why 
ibis  general  rule  should  not  be  as  applicable  to  the  constitu- 
tion  as  to  other  instruments":  Brawn  v.  Maryland^  12  Wheat. 
488.  ^  In  expounding  the  constitution,"  said  Taney,  0.  J., 
"  every  word  must  have  its  due  force  and  appropriate  mean- 
ing,  for  it  is  evident  from  the  whole  instrument  that  no  word 
was  unnecessarily  used  or  needlessly  added":  Holnus  v. 
Jmmium,  14  Pet  671;  State  v.  PiMman*$  P.  C.  Co.^  64 
Wis.  105. 

It  follows  that  the  constitution  requires  the  legislature  to 
apportion  the  state  into  senate  and  assembly  districts  '^  ac- 
cording to  the  number  of  inhabitants, "  as  nearly  as  it  can  be 
done  consistently  with  the  other  provisions  of  the  constitution 
mentioned.  Such  constitutional  requirements  are  plain  and 
noambiguous,  and  hence  are  not  to  be  regarded  as  abrogated 
by  any  number  of  legislative  violations  of  them.  If,  as 
claimed,  there  has  never  been  any  such  equal  apportionment 
in  the  state,  then  there  certainly  has  never  been  any  legisla* 
tivA  construction  of  the  words  quoted;  for,  in  order  to  give 
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any  effect  to  such  construction,  the  words  construed  must  be 
ambiguous,  and  capable  of  two  or  more  meaningSi  one  of 
which  the  legislature  has  adopted.  Where,  however,  the 
words  are  unambiguous,  and  the  legislature  has  never  under* 
taken  to  construe  them,  but  simply  disregarded  them,  their 
action,  though  often  repeated,  cannot  be  allowed  to  have  the 
eflfect  of  pro  ianto  repealing  the  constitution. 

Judgment  has  already  been  entered  in  accordance  with  the 
prayer  of  the  complaint        

Mr.  Jusnos  Wikslow  dissented  from  the  news  expressed  by  the  mip 
Jority  of  the  court  on  sU  of  the  questions  presented  by  the  esse^  and  raaia- 
tained  that  the  court  had  no  jurisdiction  to  entertain  an  action  in  equity  for 
an  injunction  on  the  mere  relation  of  a  private  oitisen  to  redress  a  purely 
public  wrong  without  the  presence  or  consent  of  the  attorney-general  of  ths 
state.  In  other  words,  the  matter  being  exclusively  pubSdJurU,  the  cssi 
must  be  brought  by  the  attorney-general  on  his  own  relation  representing 
the  whole  state  and  the  people  thereof,  and  it  oannot  be  maintsined  on  ths 
relation  of  a  private  person,  citing  AUomey-Oeneral  t.  Chicaao  etc  Rff-  Co, 
86  Wis.  425;  Buck  Mountain  Coal  Co.  t.  Lehigh  C.  ii  N,  Co,,  60  Pa.  St  91;  88 
Am.  Dec  534;  CommonweaUh  t.  Burrell,  7  Pa.  St  34;  State  t.  Cunningham, 
81  Wis.  440-471,  487.  On  the  question  of  apportioning  the  state  into  senate 
and  assembly  districts,  the  learned  judge  maintained  that  a  large  discretion 
was  vested  in  the  legislature.  He  said  in  effect  that  the  constitutional  re- 
quirement that  the  apportionment  must  be  made  according  to  population  is 
undoubtedly  intended  to  secure  substantial  equality  of  representation,  sad 
if  it  stood  alone  might  mean  practically  absolute  equality  in  the  population 
of  districts.  But  other  requirements  equally  binding  must,  to  a  greater  or 
less  degree,  necessarily  interfere  with  absolute  equality.  These  other  re- 
quirements are  that  in  assembly  districts  no  county,  town,  or  ward  line 
shall  be  broken,  that  such  districts  shall  consist  of  oontiguous  territory  and 
be  in  as  compact  form  as  possible,  and,  as  to  senate  districts,  that  no  ss- 
sembly  district  shall  be  divided  in  forming  them,  and  that  the  territory  of 
each  district  shall  be  contiguous  and  convenient  These  requirements  ren^ 
der  anything  approaching  absolute  numerical  equality  in  either  senate  or 
assembly  districts  impossible. 

The  constitutional  term,  "according  to  population,"  evidently  means  as 
near  as  practicable,  in  view  of  the  other  requirements  mentioned;  and  there 
must  be  a  latitude  of  action  in  regard  to  population  if  the  requirement  as  to 
compactness  is  to  have  any  effect,  because  if  the  districts  are  to  be  divided 
so  as  to  give  the  nearest  possible  approach  to  equality,  compactness  must 
necessarily  be  disregarded.  Manifestly,  the  legislature  must  judge  what 
degree  of  equality  of  numbers  is  reasonably  practicable,  and  also  of  the  com- 
pactness which  is  practicable. 

'*  Here,  within  limits  which  no  one  can  precisely  define  or  lay  down,  ii 
a  discretion  to  be  exercised,  not  by  this  court,  but  by  the  le^slature.  The 
Tery  fact^  also^  that  the  duty  of  apportionment  is  imposed  on  the  legisla- 
ture, a  body  which  in  the  highest  degree  is  charged  with  the  azeroiss  of 
judgment  and  discretion  in  its  acts,  is  a  strong  implication  that  diacretioa 
is  intended  to  be  exercised.  If  it  were  simply  a  question  of  addition  and 
division,  a  board  of  arithmeticians  would  answer  the  purpose  far  beiteb 
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T1i«ra  h,  therefore,  in  my  Jadgment,  ft  discretion  here  whieli,  with  the  terme 
of  the  ooDStitatum  alone  before  na,  is  eridently  qnite  large;  ft  disoretioo 
vhich  any  oonrt  should  hesitnte  long  before  interfering  with. 

**I  say  it  is  evident  on  the  face  of  the  constitution  itself  that  a  large  dia- 
cretieQ  necessarily  exists  in  the  legislatare  with  reference  to  the  matter  of 
pepalation,  lint  we  have  light  on  the  subject  other  than  that  furnished  by 
the  vords  of  the  constitution.  It  is  a  cardinal  principle  of  the  law  with 
rsfersoee  to  the  construction  of  state  tes,  the  meaning  of  which  is  in  any 
way  doubtful  that  contemporaneous,  long-continued^  and  open  constmctioa 
of  the  statnte  in  a  certain  manner  by  the  officers  or  bodies  charged  with  the 
doty  of  executing  it  is  of  great  weight  in  judging  of  the  proper  construction, 
sad  such  practical  construction  is  often  controlling.  This  principle  has 
bsen  fully  recognized  by  this  court  in  Seankm  ▼.  ChUda,  33  Wis.  668,  and 
HarriKgUm  r,  Snuih^  28  Wis.  43.  That  the  same  principle  is  applicable  to 
the  construction  of  a  constitution,  which  is  simply  the  highest  law  of  the 
slats,  is  unquestionable:  Commiarionen  ▼.  MUler^  7  Kan.  479;  12  Am.  Rep. 
42S.  In  judging;  therefore,  of  the  latitude  or  discretion  which  the  legisla* 
tare  is  given  by  the  constitution  with  regard  to  the  population  of  districts, 
ve  are  entitled  to  examine  into  and  consider  the  construction  which  was 
sontetnporaneonsly  placed  upon  these  constitutional  provisions." 

Such  construction  must  be  regarded  as  a  practical  exposition  of  the  con- 
stitQticn  by  the  makers  thereof,  and  as  such  is  of  the  greatest  weight  in 
srriving  at  that  undefined  discretion  or  latitude  intended  to  be  allowed  as 
to  population  of  districts.  The  contemporaneona  construction  placed  upon 
thooe  constitutional  requirements  in  making  the  first  apportionment  after 
the  adoption  of  the  constitution,  as  well  as  every  legislative  apportionment 
■lade  sinee^  show  the  exercise  of  a  wide  latitude  and  discretion  as  to  the 
relative  population  of  districts,  and  the  present  apportionment  under  the 
set  in  dispute  divides  the  state  into  districts  far  more  nearly  according  to 
population  than  any  of  the  previous  apportionments. 

*'  Now  I  do  not  wish  to  be  misunderstood.  I  am  not  claiming  that  be- 
csaie  previous  legislatures  have  violated  the  constitution  the  legislature  of 
1892  may  do  ao  with  impunity.  I  fully  understand  that  no  prescriptive 
right  to  break  ft  constitutional  command  can  be  acquired.  I  am  simply 
cUiming  that  it  is  apparent  that  the  constitution  confers  a  discretion  on  the 
IrgiiUtore  aa  to  the  population  of  districts,  a  discretion  whose  limits  are 
sndtffined,  and  that  in  considering  the  limits  of  such  discretion,  con  tempo- 
rtnecQS,  long-continued,  and  unchallenged  construction  by  the  legislatare 
is  of  great  weight  Here  we  have  a  practical  oonatruction  placed  upon  the 
soosttttttional  requirement  by  the  constitution  makers  themselves.  We 
have  also  forty  years  of  practical  construction  by  the  legislature  following 
ths  constitutional  construction  unchallenged  until  now;  and  I  believe  it 
•hoald  prevail.  If  it  does  prevail,  then  the  law  before  ua  is  unquestionably 
rslid. 

"  Conaiderable  stress  was  laid  upon  the  fact  that  under  the  act  in  ques- 
tion, where  counties  contained  more  than  one  assembly  district,  the  county 
wu  not  divided  as  nearly  equally  in  point  of  population  as  possible.  A  con- 
siderable number  ol  instances  of  this  kind  were  commented  upon.  It  was 
daimed  that  in  such  case  a  new  unit  should  be  obtained  and  the  district! 
Biads  to  conform  as  nearly  as  practicable  to  that  new  unit  in  popnlation. 
What  I  have  said  as  to  the  legislative  discretion  applies  to  a  considerable 
txtent  upon  this  question.  The  limitations  of  contiguity  and  compactness 
hterfers  with  equality  of  population,  and  the  forty  years  practical  construo- 
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anj  eflTeot  to  such  construction,  the  words  construed  must  be 
ambiguous,  and  capable  of  two  or  more  meanings,  one  of 
which  the  legislature  has  adopted.  Where,  however,  the 
words  are  unambiguous,  and  the  legislature  has  never  ander- 
taken  to  construe  them,  but  simply  disregarded  them,  their 
action,  though  often  repeated,  cannot  be  allowed  to  have  the 
effect  of  pro  tanto  repealing  the  constitution. 

Judgment  has  already  been  entered  in  accordance  with  tha 
prayer  of  the  complaint        

Mb.  JvsnoB  Winslow  dissented  from  fhe  Tlewi  expressed  by  the  mft> 
Jority  of  the  court  on  all  of  the  questions  presented  by  the  oase^  and  maio* 
tained  that  the  court  had  no  jurisdiction  to  entertain  an  action  in  equity  for 
an  injunction  on  the  mere  relation  of  a  private  citizen  to  redress  a  purely 
public  wrong  without  the  presence  or  consent  of  the  attorney-general  of  the 
state.  In  other  words,  the  matter  being  exclusively  pubUdJutiit  the  case 
must  be  brought  by  the  atiorney*general  on  his  own  relation  representing 
the  whole  state  and  the  people  thereof,  and  it  cannot  be  maintained  on  the 
relation  of  a  private  person,  citing  AUomey-Oeneral  ▼.  Chicago  ele.  Ry.  Co. 
86  Wis.  425;  Bwik  Mountain  Coal  Co.  ▼.  Lehigh  C.  Jb  N,  Co,,  60  Pa.  SL  91 ;  88 
Am.  Dec.  534;  CommanweaUh  ▼.  Burrell,  7  Pa.  St.  84;  8taU  ▼.  Cimttlfi^ibaiii, 
81  Wis.  440-471,  487.  On  the  question  of  apportioning  the  state  into  senate 
and  assembly  districts,  the  learned  judge  maintained  that  a  large  discretion 
was  vested  in  the  legislature.  Ue  said  in  effect  that  the  constitational  re- 
quirement that  the  apportionment  must  be  made  according  to  population  is 
undonbte<Uy  intended  to  secure  substantial  equality  of  representation,  and 
if  it  stood  alone  might  mean  practically  absolute  equality  in  the  population 
of  districts.  But  other  requirements  equally  binding  must,  to  a  greater  or 
less  degree,  necessarily  interfere  with  absolute  equality.  These  other  re- 
quirements are  that  in  assembly  districts  no  county,  town,  or  ward  line 
shall  be  broken,  that  such  districts  shall  consist  of  contiguous  territory  and 
be  in  as  compact  form  as  possible,  and,  as  to  senate  districts,  that  no  as- 
sembly district  shall  be  divided  in  forming  them,  and  that  the  territory  of 
each  district  shall  be  contiguous  and  convenient.  These  requirements  ren- 
der anything  approaching  absolute  numerical  equality  in  either  senate  or 
assembly  districts  impossible. 

The  constitutional  term,  "according  to  population,"  evidently  means  as 
near  as  practicable,  in  view  of  the  other  requirements  mentioned;  and  there 
must  be  a  latitude  of  action  in  regard  to  population  if  the  requirement  as  to 
compactness  is  to  have  any  effect,  because  if  the  districts  are  to  be  divided 
so  as  to  give  the  nearest  possible  approach  to  equality,  compactness  must 
necessarily  be  disregarded.  Manifestly,  the  legislature  must  judge  what 
degree  of  equality  of  numbers  is  reasonably  practicable,  and  also  of  the  com- 
pactness which  is  practicable. 

"  Here,  within  limits  which  no  one  can  precisely  define  or  lay  down,  li 
a  discretion  to  be  exercised,  not  by  this  court,  but  by  the  le^fslature.  The 
Tery  fact^  also^  that  the  duty  of  apportionment  is  imposed  on  the  legisla- 
ture, a  body  which  in  the  highest  degree  is  charged  with  the  exercise  of 
Judgment  and  discretion  in  its  acts,  is  a  strong  implication  that  discretioa 
is  intended  to  be  exercised.  If  it  were  simply  a  question  of  addition  and 
division,  a  board  of  arithmeticians  would  answer  the  purpose  far  bettef; 
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Thv  i%  therefore,  in  my  Jndgment,  ft  discretion  here  whieh,  with  the  terma 
of  the  oonatitation  alone  before  na,  is  evidently  qaite  large;  ft  discretion 
vfaich  any  oonrt  should  hesitnte  long  before  interfering  with. 

**!  say  it  la  ovident  on  the  &ce  of  the  eonstitntion  itaelf  that  a  large  dia- 
aretion  necessarily  exists  in  the  legislature  with  reference  to  the  matter  of 
popalattooy  but  we  have  light  on  the  subject  other  than  that  furnished  by 
the  words  of  the  constitution.  It  is  a  cardinal  principle  of  the  law  with 
referenco  to  the  construction  of  statutes,  the  meaning  of  which  is  in  any 
way  doubtful  that  contemporaneous,  long-continued,  and  open  construction 
of  the  statute  in  ft  certain  manner  by  the  officera  or  bodiea  charged  with  the 
daty  of  executing  it  is  of  great  weight  in  judging  of  the  proper  construction, 
sad  such  practical  construction  is  often  controlling.  This  principle  haa 
been  fully  rscogniaed  by  this  court  in  Scankm  v.  ChiUU,  S3  Wia.  668,  and 
Harrington  t.  SmUh,  28  Wia.  43.  That  the  aame  principle  ia  applicable  to 
the  cooatruction  of  a  conatitution,  which  ia  aimply  the  higheat  law  of  the 
slate,  ia  unquestionable:  Commiarionen  v.  MUlar^  7  Kan.  479;  12  Am.  Rep. 
428.  In  judging;  therefore,  of  the  latitude  or  diacretion  which  the  legiala* 
tare  la  given  by  the  conatitution  with  regard  to  the  population  of  diatricta» 
we  are  entitled  to  examine  into  and  consider  the  construction  which  waa 
eontemporaneonaly  placed  upon  these  constitutional  provisions." 

Such  construction  muat  be  regarded  aa  a  practical  expoaition  of  the  con- 
atituticn  by  the  makera  thereof,  and  aa  auch  ia  of  the  greateat  weight  in 
arriving  at  that  undefined  diacretion  or  latitude  intended  to  be  allowed  aa 
to  population  of  diatricta.  The  conteroporaneoua  construction  placed  upon 
these  constitutional  requirements  in  making  the  firat  apportionment  after 
the  adoption  of  the  conatitution,  aa  well  aa  every  legislative  apportionment 
■lade  ainee^  ahow  the  exercise  of  a  wide  latitude  and  discretion  as  to  the 
relative  population  of  districts,  and  the  present  apportionment  under  the 
set  in  dispute  divides  the  state  into  districts  far  more  nearly  according  to 
population  than  any  of  the  previous  apportionments. 

**  Now  I  do  not  wish  to  be  misunderstood.  I  am  not  claiming  that  be- 
cause previous  legislatures  have  violated  the  constitution  the  legislature  of 
1892  may  do  ao  with  impunity.  I  fully  understand  that  no  prescriptive 
right  to  break  ft  constitutional  command  can  be  acquired.  I  am  simply 
dsiming  that  it  is  apparent  that  the  constitution  confers  a  discretion  on  the 
kgisUture  aa  to  the  population  of  districts,  a  discretion  whose  limits  are 
undefined,  and  that  in  considering  the  limits  of  such  discretion,  contempo- 
rtneoDS,  long-continued,  and  unchallenged  construction  by  the  legislature 
is  of  great  weight  Here  we  have  a  practical  construction  placed  upon  the 
soDstitutional  requirement  by  the  constitution  makers  themselves.  We 
have  slso  forty  years  of  practical  construction  by  the  legislature  following 
Ihs  constitutional  construction  unchallenged  until  now;  and  I  believe  it 
should  prevail.  If  it  does  prevail,  then  the  law  before  ua  la  unquestionably 
rslid. 

"Ckmsiderable  stress  was  laid  upon  the  fact  that  under  the  act  in  ques- 
tioo,  where  counties  contained  more  than  one  assembly  district,  the  county 
wu  not  divided  aa  nearly  equally  in  point  of  population  as  poaaible.  A  con- 
iidenble  number  ol  inatancea  of  thia  kind  were  commented  upon.  It  waa 
daimed  that  in  auch  caae  ft  new  unit  ahould  be  obtained  and  the  dittricta 
aiade  to  conform  as  nearly  as  practicable  to  that  new  unit  in  population. 
What  I  have  said  aa  to  the  legislative  discretion  applies  to  a  considerabla 
extent  upon  this  question.  The  limitations  of  contiguity  and  compactnesa 
hterfers  with  equality  of  population,  and  the  forty  years  practical  construo- 
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tioD  b  equally  empBatic  in  Its  tendency  to  prove  that  bo  inflexible  mle  ci 
this  kind  ia  laid  down  by  the  conatitntion.  It  is  Tery  eTident  alao  that  It 
would  be  very  undesirable  in  some  casea  to  divide  a  coun^  M  ftbsolately  own 
as  pottible.  It  is  dear  to  me  that  the  legislative  discretion  is  a  wide  ono  aa 
to  numbers;  that  they  may  consider  things  snoh  as  the  community  of  iater- 
eet,  facility  of  communication,  and  the  general  topography,  the  rapidity  with 
which  population  is  increasing,  and  many  other  things  which  this  oonrt  oan« 
not  know,  and  with  which  it  haa  nothing  to  da  This  court  cannot  tako 
evidence  as  to  these  ontside  considerations,  but  I  have  no  doubt  of  the  powror 
of  the  legislature,  in  the  exercise  of  its  discretion,  to  consider  them.  Sndk 
considerations  were  urged  in  the  constitutional  oonventioo  in  making  tho 
first  apportionment,  and  it  ia  dear  that  they  were  acted  upon,  and  that 
▼ariationa  in  populations  of  districts  were  thus  produced.  In  any  events  tho 
diflferenoes  within  county  lines  are  not  sufficient,  it  seems  to  me,  to  aathoriaa 
any  court*  in  view  of  our  constitntional  and  legislative  history,  to  set  asklo 
the  law  and  leave  the  state  with  no  apportionment.'' 

SupRBMs  CouBT-^usisDioTiov  ov,  TO  Jbsum  Eztbaobdivabt  W&ttb: 
State  T.  Nelson  County,  1  N.  D.  88,  26  Am.  St  Bep.  609,  lays  down  tho 
rule  on  this  subject  in  much  the  same  words  as  the  principal  ease.  Avor- 
ments  in  an  application  to  the  supreme  court  for  a  writ  of  mandamtu  that 
the  qnestions  are  of  great  public  importance,  and  are  invdved  in  numerous 
cases,  and  that  a  decision  of  the  saperior  court  would  not  be  accepted  1^ 
either  party  as  final,  and  that  the  application  is  made  to  save  time  and  ox« 
pense,  do  not  present  a  sufficient  reason  why  the  application  should  not  bo 
made  to  the  superior  court:  Johnwn  v.  Rdehart,  77  GaL  Si. 

Mandamus  Controllino  Pdblio  Officbrs  will  not  be  issued  unless  to 
compel  the  performance  of  purely  ministerial  duties  not  invdving  an  official 
discretion:  8taU  v.  Houston,  40  La.  Ann.  393;  8  Am.  St.  Rep.  632;  County 
Board  qf  Education  v.  State  Board,  106  N.  0.  81;  State  v.  Whitesides,  80  S.  G. 
679;  Slate  v.  Shakespearef  41  La.  Ann.  166.  Private  persons  will  not  be  per« 
mitted  to  use  the  writ  against  public  officers  except  in  cases  where  they  havo 
some  special  interest  not  possessed  by  the  citizens  generally:  Smitli  v.  Mayor^ 
81  Mich.  123.  Mandamus  on  behalf  of  the  people  in  their  sovereign  capacity 
can  be  awarded  only  on  the  application  of  the  attorney-general  or  of  somo 
district  attorney:  People  v.  Board  qf  Canvassers,  129  N.  Y.  860;  but  in  iroji- 
damus  to  enforce  a  purely  public  duty,  not  due  the  government  as  such,  any 
private  person  may  move  as  relator:  State  v.  Weld,  39  Minn.  426. 

Judicial  Investigatioit  ov  ths  Ck)N8TiTUTioNALiTT  ov  LEOisLAmni 
Apportionmbnts. — The  recent  tendency  of  constitntional  law  in  the  United 
States  has  been  toward  the  reservation  of  power  by  the  people  and  the  im« 
position  of  restrictions  upon  legislative  action.  The  legislature,  on  its  part; 
has  doubtless  endeavored  to  counteract  this  tendency,  and  in  some  instances, 
at  least,  to  thwart  the  will  of  the  people  as  expressed  in  their  constitution 
by  evading  its  provisions  and  by  assuming  to  yield  obedience  when  in  fact 
oonsdoosly  violating  its  spirit.  Then  the  question  arises  whether  the  jndi* 
ciary  have  any  meana  of  determining  whether  the  constitution  has  been  vio- 
lated, and  any  power  to  annul  the  action  of  the  legislature  if  such  violatioB 
is  found  to  exist. 

In  the  judicial  decisions  of  this  subject  ths  discretion  of  the  legislature  is 
frequently  spoken  of,  but  this  term,  when  smployed  in  this  connection, 
manifestly  does  not  sanction  "  unrestrained  exercise  of  ohdoe  or  will."  It 
is  the  duty  of  the  legislators  to  carry  out  the  constitution  by  choosing  those 
means  which  will  best  subserve  its  objects,  and  the  discretion  vested  ia  them 
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b  eonfiaed,  in  onr  Judgment^  to  dfitennininft  wbieh  of  iOTonl  methodfl  will 
WMl  mrely  attem  tiiooe  objeeti.  If,  in  the  honest  ezeroiae  of  thia  discretion, 
the  legisletnre  err,  there  is  rarely  or  nerer  »ny  power  in  the  judiciary  to  oor- 
rset  the  error.  There  may  be  oases,  howoTer,  in  which  the  aotion  of  the 
kgialatare  so  apparently  conflicts  with  the  commands  of  the  constitution 
ftat  it  is  diffienlt  to  conoeire  that  anything  but  disobedience  to  them  was 
btended,  and  yet^  even  in  these  cases,  the  judiciary  may  hesitate  before 
taking  vpon  themselvee  authority  to  question  either  the  correctness  of  the 
I^islatiTe  judgment  or  the  honesty  of  the  legislative  action.  It  must  be 
admitted  that  this  duty  must  be  courageously  assumed  by  the  courts,  or 
ooostitutional  restriction  upon  legislative  action  must  be  suffered  to  fall  into 
tint  disrespect  which  must  sooner  or  later  come  to  all  commands  which  there 
h  no  power  to  enforce.  Speaking  of  the  power  of  the  oourti  to  declare  an 
apportionment  aot  void,  and  of  the  discretion  Tested  in  the  legislature  in 
nspeot  to  such  aota»  the  supreme  court  of  Indiana,  in  Parker  ▼.  State,  133 
lad.,  aaid: 

**It  if  oonceded,  however,  by  the  appellants,  as  we  understand  them, 
that  there  might  arise  a  ease  in  which  the  courts  would  have  jurisdiction  to 
deeUre  a  law  apporticming  the  state  for  legislatiTe  purposes  void,  as  where 
tile  general  aaaembly  should  form  districts  of  counties  not  contiguous.  If 
tiie  oonrte  have  jurisdiction  to  declare  an  apportionment  act  void  because  it 
▼iolatesone  provision  of  the  constitution,  we  are  unable  to  perceive  why 
tiiey  have  not  such  jurisdiction  where  it  violates  some  other  provision.  The 
eonstitation  forbids  the  formation  of  senatorial  or  representative  districts  of 
eoantiss  not  contiguous.  It  is  conceded  that  an  aot  which  violates  this  pro- 
vision would  be  declared  void  for  that  reason,  and  that  the  courts  would 
have  jurisdiction,  in  a  proper  case,  to  adjudicate  the  matter.  If  the  general 
■■wmbly  should  district  the  state  in  such  a  manner  as  to  apportion  to  the 
south  half  ninety  representatives,  and  to  the  north  half  ten  only,  no  one 
would  doabt  that  this  would  be  as  plain  a  violation  of  the  constitution  as 
whers  it  forms  districts  of  counties  not  contiguous.  What  good  reason  can 
bs  girsn  for  holding  that  the  courts  may  take  jurisdiction  in  the  one  case 
and  denying  snch  jurisdiction  in  the  other?  It  will  not  do  to  say  that  the 
eonrts  have  no  jurisdiction  in  the  latter  case,  because  the  general  assembly 
has  a  discretion  in  the  matter  of  districting  the  state,  for  it  cannot  be  suo* 
esnfully  maintained  that  the  incumbents  of  any  department  of  the  govern- 
Bent  have  a  discretion  to  disregard  the  constitution  of  the  state.  We  think 
If  the  courts  have  jurisdiction  in  the  one  ease  they  also  have  it  in  the  other. 
We  do  not  mean  by  this  to  be  nnderstood  as  holding  that  the  oouris  have 
the  power  to  interfere  in  any  matter  confided  to  the  discretion  of  either 
the  legislative  or  ezeentive  department  of  the  government.  Ko  court  in  the 
Union  has  maintained  more  vigorously  than  this  the  independence  of  the 
tkrse  several  departments  of  the  state  government:  State  ex  reL  Hovey  v. 
JfMe,  118  Ind.  360;  10  Am.  St.  Rep.  143;  Homg  v.  Aate,  127  Ind.  688;  28 
An.  8t  Rep.  663. 

"^Bot  it  ia  safe  to  say  that  when  the  acts  of  either  of  the  three  depart- 
■ents  are  in  violation  of  the  oonstitntion  of  the  state  such  acts  are  not 
within  the  discretion  ooofided  to  that  departmenl  That  the  general  assem« 
Uy  has  some  discretion  in  the  matter  of  districting  the  state  for  legislative 
pifpoesa  there  oan  be  no  doubt^  and  there  can  be  as  little  doubt  that  where 
it  sets  within  thia  disoretion  the  courts  have  no  power  to  interfere.  If  it 
iheeld  be  found,  npon  examination,  that  the  several  aote  of  the  general 
•SNmbly,  of  which  complaint  is  made  in  this  action,  are  within  the  dis- 
«stion  oonfidad  to  the  legislative  department  of  the  state,  that  will  be  the 
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end  of  this  investigition;  for  we  hare  no  power,  mnch  less  the  inclination, 
to  interfere  with  each  discretion;  nor  are  we  able  to  perceive  bow  snch  eases 
as  that  of  8nM  ▼.  Myers,  109  Ind.  1,  68  Am.  Rep.  375,  and  Bovey  ▼.  Siate^ 
127  Ind.  588,  22  Am.  St.  Rep.  663,  can  affect  the  question  now  under  con- 
sideration. If  this  were  a  case  in  which  the  appellee  sought  to  compel  the 
general  assembly  to  disfcrict  the  state  in  a  particular  manner,  or  even  to  act 
at  all  in  any  manner  whatever,  then  this  line  of  authorities  would  be  appli- 
cable; and,  by  reason  of  the  independence  of  the  several  departments  of  the 
state  government,  we  would  hold,  without  hesitation,  that  we  had  no  juris- 
diction over  the  matter.  The  courts  have  no  power  to  district  the  state  for 
legislative  purposes.  That  duty  belongs  to  another  department.  The  most 
the  courts  can  do  is,  in  a  proper  case,  to  pass  upon  the  validity  of  a  law 
enacted  for  that  purpose,  and,  if  such  law  is  found  to  be  in  conflict  with  the 
constitution  of  the  state,  declare  it  invalid,  leaving  the  legislature  free  te 
enact  one  that  does  conform  to  the  constitution.  This  is  quite  a  different 
thing,  we  think,  from  undertaking  to  control  legislative  action  or  discretion. 
Our  opinion  is  that  the  question  presented  by  the  record  in  this  case  is 
judicial  and  not  political." 

Perhaps  some  of  the  courts  have  evaded  the  responsibility  resting  npon 
them,  by  assuming  in  the  face  of  the  truth  that  the  legislature  must  have 
nndertaken  tome  investigation  and  carried  it  out  in  good  faith  and  become 
conscientiously  convinced  of  the  existence  of  the  facts  necessary  to  snstais 
its  action.  The  constitution  of  Missouri  provides  that,  "The  general  assem- 
bly of  the  state  shall  have  no  power  to  establish  criminal  courts  except  in 
counties  having  a  population  exceeding  fifty  thousand."  An  act  having  been 
passed  in  1889  establishing  a  court  for  the  county  of  Greene,  it  was  shown 
by  the  census  of  1890  that  the  population  of  that  connty  was  only  forty -ei|(ht 
thousand  nine  hundred  and  sixteen,  and  its  population  at  the  taking  of  the 
preceding  census  was  but  twenty-eight  thousand  eight  hundred  and  one,  and 
there  was  also  other  evidence  offered  tending  to  prove  that  its  population 
had  never  been  the  number  required  by  the  constitution  to  authorize  the 
establishment  of  a  criminal  court.  In  this  case  the  population,  as  shown  by 
the  census  of  1890,  was  so  little  below  the  number  authorizing  the  creation 
of  the  court  that  there  was,  perhaps,  a  possibility  that  in  the  preceding  year, 
when  the  statute  was  enacted,  the  requisite  number  of  inhabitants  were  in 
the  county,  or,  at  least,  that  the  legislature  might  reasonably  have  believed 
them  to  be  there,  and  therefore  have  acted  without  any  intention  of  violat- 
ing the  constitution.  The  reasoning  of  the  court,  however,  indicated  that  it 
did  not  consider  itself  at  liberty  to  question  the  legislative  action.  It  said: 
"The  minds  and  consciences  of  those  constituting  the  legislative  depart- 
ment of  this  state,  when  called  upon  to  act  on  this  lav  under  the  soleom 
sanctions  of  their  oath  of  office,  were  charged  by  the  constitution  with  the 
duty  of  inquiring  into  and  determining  this  question  of  fact.  The  only  pre- 
sumption we  can  indulge  in  regard  to  their  action  is,  that  they  did  their  duty, 
duly  inquired  into,  and,  upon  evidence  satisfactory  to  themselves,  ascertained 
that  Greene  connty  had  at  the  time  the  population  required  by  the  consti- 
tution. What  that  evidence  was  we  do  not  know,  have  no  way  of  ascertain- 
ing, and  are  not  at  liberty  to  inquire.  The  very  nature  of  the  constitutional 
duties  they  were  called  upon  to  perform  required  the  determination  of  that 
question  of  fact  before  that  duty  was  performed.  We  must  assume  that  the 
legislative  discretion  was  properly  exercised,  that  the  fact  required  to  be 
found  under  the  constitution  Uiat  Greene  county  had  a  population  ezoeeding 
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fifty  thomand  was  properly  foand.  m  daolared  oa  the  faoe  of  the  etfttate:* 
&jMrUSef^ra,  112  Mo.  591. 

In  the  ceae  from  the  opinion  of  which  we  have  Jnat  quoted,  the  constita- 
tioo  did  not  declare  that  the  number  of  inhabitants  of  the  ceanty  shoald  be 
iBoertained  by  the  cenana,  nor  by  any  other  special  mode,  and  while  the 
eensoa  taken  aooii  after  the  passage  of  the  statate  in  question  did  not  show 
that  the  oonnty  oontained  the  requisite  population,  still  it  might  well  be 
that  the  estimation  of  the  legislature  was  oorreot  and  the  eensue  incorrect, 
and  therefore  that  in  the  enactment  of  the  statute  the  constitution  was  not 
violated.  If  the  question  is  one  of  fact  and  the  constitution  does  not  declare 
that  it  shaU  be  ascertained  by  any  particular  test,  such  ae  consulting  the 
eensiis  and  the  like,  the  courts  are,  except  in  extreme  cases,  without  the 
mesne  of  aacertatning  whether  the  constitution  has  been  diaobeyed  or  not. 
If,  in  order  to  test  the  oonatitntionality  of  a  statute,  it  is  necessary  to  take 
sTidence  to  determine  what  is  the  actual  population  of  a  county  or  distriotk 
er  to  aettle  any  other  qneation  of  fact^  so  that  different  juries  or  different 
courts  performing  the  function  of  juries  may  reach  different  Terdicts  or  find- 
bgs,  then,  we  apprehend,  that  the  courts  will  not  undertake  jto  review  the 
legislative  finding^  ezpreesed  or  implied,  involved  in  the  passage  of  the  stat- 
ute. Furthermore,  the  constitution  cannot  ordinarily  be  complied  with  by 
making  a  mere  mathematical  test.  It  may  exact  respect  for  the  boundary 
lines  of  counties^  wards,  or  other  diatricte,  so  that  the  legislature  when  it 
eomes  to  act  may  find  it  proper  or  necessary  to  impose  some  inequality  with 
rospeet  to  the  number  of  inhabitants  in  order  that  the  district  formed  shall 
not  violate  the  constitution  in  other  respects.  Whenever  the  legislatm^ 
though  it  clearly  has  not  made  an  apportionment  equal  as  to  populatioDp 
may  reasonably  be  supposed  to  have  brought  about  this  inequality  in  attempt- 
ing to  comply  with  some  other  commandment  of  the  constitution,  the  courts 
will  doubtless  not  review,  nor  declare  void,  its  action.  In  other  words,  when 
a  discretion  has  been  reposed  in  the  legislature  and  it  can'  on  any  reasonable 
hypothesis  be  believed  not  to  have  intentionally  abused  that  discretion  by 
sedcing  objects  which  it  is  forbidden  to  seek,  in  few,  if  any,  instances  can 
the  legialattve  judgment  be  questioned  and  its  acts  adjudged  void:  People  ▼• 
Bee,  135  N.  Y.  473;  Baird  v.  Board  qf  8tq>ervisors,  138  N.  Y.  96. 

In  some  instances  the  legislative  discretion  to  be  exercised  in  the  appor- 
tionment of  senatorial  and  assembly  districts  has  been  confided  to  members 
ef  the  board  of  supervisors.  This  delegation  of  legislative  power  does  not 
change  the  character  of  the  authority  exercised,  nor,  in  our  judgment,  make 
it  more  or  less  subject  to  judicial  examination  than  if  it  were  retained  and 
exercised  by  the  assembly  and  house  of  representatives.  Though  the  super- 
visors are  not  to  be  controlled  wholly  by' the  arithmetical  process,  but  are 
Rquired  not  to  divide  towns  and  also  to  make  the  districts  of  convenient 
and  contiguous  territory,  their  discretion  is  not  absolute,  nor  is  it  exempt 
from  review  by  the  courts.  It  will  be  presumed  that  the  board  acted  under 
pure  motives  and  that  their  action  was  correct,  and  the  proof  that  there  is 
some  inequality  in  the  population  of  the  several  districts  does  not  neoessarily 
rebut  this  presumption.  "Bvery  trifling  deviation  from  the  standard  of 
population  does  not  justify  or  warrant  an  application  to  the  court  for  re- 
dress. It  must  be  a  grave,  palpable,  and  unreasonable  deviation  from  the 
itaadard,  so  that^  when  the  facts  are  presented,  argument  would  not  be  neces- 
niy  to  convince  a  fair  man  that  very  great  and  wholly  nnneoessary  inequality 
ksd  been  intentionally  provided  for."  Such  being  the  case,  the  apportion- 
msat  will  be  declared  void  by  the  courts,  and  the  proper  officers  will,  by 
AJL  ST.  Rap.,  Vol.  XXXV.  -5 
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maacUte,  be  oonqwUed  te  prooead  to*maktt  a  new  appoiiioBment:  Bakrd  ▼» 
Board  qf  8upervi$ar9,  138  N.  Y.  95,  114. 

The  Mme  result  mast  follow  an  apportionnent  made  directly  by  the  l^gie- 
latnre,  when  its  repugnanoy  to  the  constitatioa  can  be  ascertained  by  the 
courts.  It  has  sometimes  beeu  said  that  the  courts  can  act  only  upon  mat- 
ters which  fall  within  their  judicial  knowledge,  and  that  therefore  they  can- 
not form  and  try  any  issue  of  fact  upon  this  subject:  8iai€  ▼.  Ouimmgkam, 
81  Wis.  60d.  This  is  probably  true,  but  up  to  the  present  time,  ao  far  aa 
we  are  aware^  there  has  been  no  claim  that  the  courts  can  act  in  any  other 
case,  and  no  necessity  for  determining  whether  they  may  take  evidence  re* 
specting  facts  not  conceded  by  the  pleadings  nor  within  judicial  knowledge. 
Oonstitutions  directing  apportionments  to  be  msde  of  assembly  and  senatorial 
districts  have  usually  required  such  apportionment  to  be  baaed  either  npon 
the  national  census  or  upon  some  enumeration  of  the  population  to  be  pcw 
yiously  made  by  the  state.  Of  such  census  or  enumeration  the  courts  take 
judicial  notice  and  they,  of  course,  have  like  knowledge  of  the  legal  subdi- 
visions of  the  state  into  counties  and  of  the  boundaries  of  such  counties,  and 
it  is,  therefore,  generally  possible  to  know,  without  taking  testimony,  the 
difference  between  the  population  of  the  various  districts,  and  the  coarta 
have  only  been  required  to  decide  whether  the  inequality  in  population 
could  be  justified  by  any  other  consideration  upon  which  it  was  proper  for 
the  legislature  to  act.  In  every  instance  in  which  the  inequality  has  been 
so  great  that  proper  considerations  could  not  have  justified  it,  the  coarta 
have  pronounced  the  apportionment  invalid:  Balkniine  v.  WUlep,  2  Idaho^ 
1209;  8taU  v.  Cunningliam,  81  Wis.  440;  S3  Wis.  90;  35  Am.  St.  Rep.  27; 
Board  ofSupervUora  v.  Blacker,  92  Mich.  638;  Oiddinga  v.  Blacker,  93  Mich.  1. 
"It  is  proper  to  say  that  perfect  exactness  in  an  apportionment  according  to 
the  number  of  inhabitants  is  neither  required  nor  possible.  But  there  should 
be  as  close  an  approximation  to  exactness  as  possible,  and  thia  is  the  utmost 
limit  for  the  exercise  of  legislative  discretion.  If  there  is  such  a  wide  and 
bold  departure  from  thia  constitutional  rule  that  it  cannot  be  possibly  justi- 
fied by  the  exercise  of  any  judgment  or  discretion  and  that  evinces  an  in  ten* 
tion  on  the  part  of  the  legislatare  to  boldly  ignore  and  disregard  the  rule  of 
the  constitution  in  order  to  promote  some  other  object  than  a  constitutional 
apportionment  then  the  conclusion  is  inevitable,  that  \he  legislature  did  not 
use  any  judgment  or  discretion  whatever":  Sta^  v.  Cunningham^  81  Wis. 
440,484 

In  perhaps  every  instance  in  which  an  apportionment  act  has  been  assailed 
for  manifest  inequality,  the  attention  of  the  court  has  been  called  to  pre- 
vious statutes  upon  the  same  subject,  for  the  purpose  of  proving  that  ine- 
quality has  usually  been  the  vice  of  such  statutes,  and  of  arguing  that  the 
cotemporaueons  construction  of  constitutions  forbidding  inequality  has  been 
in  favor  of  saDctioning  inequality,  and  the  courts  have  been  asked  to  adopt 
such  construction  as  binding  on  them.  The  truth  is  that  the  legislative  ao- 
tion  in  these  cases  ordinarily  deserves  to  be  ranked  not  as  a  construction  of 
constitutional  law  but  as  a  manifestation  of  political  bias  and  depravity. 
In  this  light  it  was  doubtless  regarded  by  a  court  which  nid:  **  We  have 
been  asked  to  examine  and  compare  the  act  now  under  consideration  with 
other  acts  of  the  general  assembly,  dividing  the  state  into  districts  for  togis- 
lative  purposes,  which  we  have  cheerfully  done.  Such  examination  only 
serves  to  confirm  a  well-known  historical  fact,  and  that  is,  that  as  eaoh  pnrty 
succeeded  to  power  in  the  state  it  endeavored  to  so  district  it  for  legisIatiTS 
purposes  as  to  retain  that  power^  and  that^  too^  very  often  hi  total  disregard 
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if  IIm  ooBtHtntion  of  Uie  state  demanding  eqnali^  in  repreeentatloo.  TIm 
nle  of  praotioal  oonetraotion  ia  of  no  ralae  when  it  U  plain  that  the  pra*- 
tiee  haa  been  in  open  Tiolation  of  the  instmment  whioh  the  oonrt  Is  oalM 
iQen  to  08iiatrae''s  Forfar  t.  SkUe,  133  Ind.  1991 


Stbwaet  V.  Stewart. 

(tt  Wnooimxr,  881] 

JusoMBn  KuLLiFTiHO  Dbbd — GoBGLUsiyiHBSs. — A  jadgmont  of  a  oonri  ef 
eompetent  jnriadiction  setting  aside  and  nullifying  a  oonveyanoe  of  land 
and  estnUiahing  the  relation  of  the  parties  to  each  other,  is  oonclasiTO 
npon  tbenit  and  they  are  thereby  eetopped  from  sabsequently  asserting 
any  title  or  efadm  of  title  to  the  promisee  in  question  under  such  con- 
Teyanoe,  or  denying  their  relation  to  each  other  as  thus  established. 

JvBOMXirr  NiTLLiFniio  Died  and  Establishing  Cotbnanot— Eftbot  of. 
A  judgment  against  a  person  in  possession  of  land  declaring  the  deed 
nnder  which  he  holds  to  be  7oid  and  that  he  is  a  tenant  in  common  with 
the  other  parties  to  the  suit*  intermpts  and  destroys  any  adverse  poa- 
lession  he  may  have  had  against  his  cotenants  and  restores  the  seisin  to 
all  of  them,  and  the  subsequent  silent  possession  of  such  person  claim- 
ing  under  the  same  deed  accompanied  by  no  act  amounting  to  an  ouster, 
will  not  constitute  such  adverse  possession  against  the  other  cotenanti^ 
as  will  vest  title  by  the  statute  of  limitations. 

Adtbbss  PoasKasiON—lNTBRRUPnoN. — Any  substantial  interruption  of  an 
advene  possession  before  the  lapse  of  the  period  required  to  constitnta 
the  statutory  bar  restores  the  seisin  of  the  rightful  owners  of  the  land, 
and  in  order  to  give  rise  to  the  sti^tutory  bar  t&ereafter  a  new  entry 
and  disseisin  are  necessary.  The  running  of  the  statute  may  be  inter> 
rupted  if  the  possession  ceases  to  be  adverse,  although  possession  in 
fact  oontinnes. 

OviENANOT — Advbbsb  PoflSESSiOH — BcTRDBN  ov  Proov. — As  between  00- 
tenanta  the  burden  is  upon  the  one  claiming  to  hold  adversely  to  estab* 
lisk  such  a  atate  ol  facta,  known  to  his  cotenant,  as  will  amount  to  an 
adverse  claim  of  title.     Notorious  possession  alone  is  not  sufficient. 

hnaMEnr  NvLLimNO  Dno  and  Establishino  Cotxnanot — Improvb- 
HBHTS  BT  Ck)TBNANT— Laohbs. — When  after  the  rendition  of  judgment 
againat  a  party  in  poeaession  of  land  declaring  the  deed  under  which  he 
holds  to  be  void,  and  that  the  parties  to  the  suit  are  tenants  in  common, 
sn^  p^urty  continues  in  possession,  but  without  claiming  to  hold  ad- 
versely to  his  ootenants  except  by  virtue  of  such  deed,  his  possession 
is  not  adverse,  and  if  he  placea  improvements  on  the  land  he  does  so 
at  his  risk,  without  any  right  to  maintain  that  his  cotenants  are  guilty 
of  laches  in  allowing  him  to  erect  such  improvements. 

Bjsctmeht  by  one  of  the  heirs  of  Alexander  Stewart  da- 
eeased  against  Archibald  Stewart  also  one  of  such  heirs.  The 
iq[>inion  states  the  £acts.  The  court  below  found  in  fiayor  of 
defendant  that  plaintiff's  claim  of  title  was  barred  by  adverse 
possession  nnder  the  statute  of  limitations;  that  he  had  been 
guilty  of  laohes  and  had  no  claim  on  improYements»  erected 
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on  the  land  by  defendant    Judgment  for  defendant,  and 
plaintiff  appealed. 

Carney,  Claseny  and  WaUhf  and  Baahford^  (yConnoVf  and 
PolleySj  for  the  appellant. 

E.  Merton  and  T.  E.  Ryan^  for  the  respondent 

PiNNBY,  J.  The  judgment  in  the  former  case  of  Stewart  ▼• 
Stewart^  50  Wis.  445,  which  was  put  in  evidence  by  the  plain- 
tiff,  is  conclusive  upon  the  title  to  the  tract  of  land  in  dis- 
pute. All  the  heirs  at  law  of  Alexander  Stewart,  through 
and  under  whom  both  parties  claim  title,  were  the  parties  to 
that  action.  The  plaintiff  in  this  action  and  those  of  his 
coheirs  under  whom  he  claims  were  some  of  the  plaintiffs, 
and  the  defendant  in  this  action  and  James  A.  Stewart,  who 
conveyed,  pending  that  suit,  to  him  his  claim  under  the  deed 
of  February  8, 1860,  from  Alexander  Stewart  to  Archibald  A. 
Stewart  and  James  A.  Stewart,  were  defendants.  This  judg- 
ment is  clearly  final  and  conclusive  as  to  all  matters  adjudged 
by  it:  Allie  v.  Schmitz^  17  Wis.  169.  The  proposition  is  ele- 
mentary, indeed,  and  it  is  not  necessary  to  cite  authorities  to 
support  it.  The  judgment  established  the  utter  invalidity  of 
the  deed  of  February  3,  1860,  as  a  source  or  foundation  of 
title  or  claim  of  title.  From  thenceforth,  as  to  the  parties 
to  it  and  those  in  privity  with  them,  it  was  as  if  it  had  never 
existed,  and  each  and  all  of  the  parties  were  forever  after  the 
rendition  of  this  judgment  estopped  from  asserting  any  title 
or  claim  of  title  to  the  premises  in  question  under  it,  and  de- 
stroyed it  root  and  branch  for  any  and  every  purpose  what- 
ever. Any  other  view  would  be  utterly  inconsistent  with  the 
conclusive  effect  of  judgments  as  to  matters  actually  deter- 
mined by  them.  In  the  case  of  Hoyt  v.  JoneSf  81  Wis.  889, 
400,  it  was  said  by  Dixon,  0.  J.,  that  'Hhe  effect  of  the  judg- 
ment of  a  court  of  competent  jurisdiction,  setting  aside  and 
nullifying  a  conveyance  of  record  of  land,  is  no  less  than  if 
such  record  was  actually  effaced  from  the  register's  books. 
It  becomes  as  if  no  such  conveyance  had  ever  been  executed 
or  ever  been  recorded." 

The  judgment  in  question  was  also  conclusive  on  fhe  Hatui 
or  relation  of  the  parties  to  each  other,  and  their  rights  in 
and  to  th3  tract  of  land  in  question,  and  conclusively  estab- 
lished the  fact  that  the  parties  to  it  were  tenants  in  common 
of  the  premises,  and  that  all  their  rights  and  relations  to  this 
tract  of  land  in  respect  to  each  other  were  then  such  as  grow 
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(mi  of  that  relation^  and  of  necessity  pnt  an  end  to  the  con- 
tention  that  the  defendants  in  that  action  then  held  the  same 
adyersely  under  claim  of  title  exclasive  of  any  other  right, 
founding  such  claim  upon  the  alleged  written  instrument  re- 
lied on,  namely,  the  deed  of  February  8,  1860.  This  made 
the  defendant's  claim  of  title  necessarily,  and  his  possession 
under  it,  in  law,  what  it  declared  it  to  be  in  fact — that  of  a 
tenant  in  common  with  the  other  parties  named  in  the  de- 
cree; for,  this  deed  aside,  the  defendant  in  this  action,  as 
well  as  James  A.  Stewart,  who  conveyed  to  him  during  the 
pendency  of  the  former  action,  were  also  heirs  at  law  of  the 
said  Alexander  Stewart,  deceased,  with  the  rights  of  such  as 
established  by  the  judgment  after  their  claim  to  the  entirety 
had  been  declared  void.  And  if  their  possession  had  been 
adverse  up  to  that  time,  the  judgment  put  an  end  to  and  inter- 
rupted  its  adverse  character,  and  established  the  rights  of  all 
parties  to  the  land  equally  as  heirs  of  Alexander  Stewart, 
deceased,  and  restored  the  seisin  of  all  of  them  alike  if  it  had 
been  interrupted  as  to  any,  so  that  the  possession  of  the  de- 
fendant, if  adverse  prior  to  the  judgment,  cannot  be  relied  on 
or  tacked  to  his  subsequent  adverse  possession,  if  such  it  has 
been,  in  order  to  make  out  his  defense. 

Any  substantial  interruption  of  an  adverse  possession  be- 
fore the  lapse  of  the  period  required  to  constitute  the  statu- 
tory bar  restores  the  seisin  of  the  rightful  owners  of  the  legal 
Utie,  and,  in  order  to  give  rise  to  the  statutory  bar  thereafter, 
a  new  entry  and  disseisin  is  necessary:  Wood  on  Limitation 
of  Actions,  674,  676;  Haag  v.  Delorme,  80  Wis.  694.  The 
running  of  the  statute  may  be  interrupted  if  the  posRession 
ceases  to  be  adverse,  although  possession  in  fact  continues. 
If  the  defendant  had  made  a  quitclaim  to  his  coheirs  of  all 
his  right,  title,  and  interest  in  the  premises  acquired  under 
the  particular  deeds  under  which  he  claims,  there  can  be  no 
question  but  that  his  continued  possession  would,  in  such  a 
case  as  this,  be  considered  as  under  and  in  subordination  to 
the  legal  title  of  all  the  heirs  as  tenants  in  common,  and  not 
adverse  and  under  claim  of  title  founded  on  those  deeds. 
After  a  valid  execution  sale  of  land  and  conveyance  by  the 
sheriflT,  the  continued  possession  of  the  defendant  in  the  exe- 
cution is  not  adverse,  but  in  subordination  to  the  rights  of 
the  purchaser  at  the  sale:  Swift  v.  AgneSy  33  Wis.  228,  241. 

The  judgment  in  question  operated  and  had  in  law  the 
effect  of  a  release  by  the  defendant  of  all  right,  title,  and  in* 


70  Stswabt  v.  Stswabt.  [Wiaccmsiii, 

terest  acquired  by  him  under  the  deeds  upon  which  ke  now 
seeks  to  found  his  defense  under  the  ten  years  statute  of  lina« 
itations;  and  it  estopped  him  and  disabled  him  in  law  fit>in 
making  any  claim  of  title  thereafter  founded  on  those  deeds: 
Gomr  y.  QwMan,  40  Mich.  572;  Hayt  v.  /(met,  31  Wis.  389, 
402;  Broloikey  y.  McClain,  61  Pa.  St  166.  A  deed  not  de- 
livered is  not  operative  for  any  purpose,  and  is  not^  we  think, 
a  written  instrument  within  the  statute  in  question;  certainly 
it  cannot  be  considered  such  as  between  parties  and  privies 
to  an  action  in  which  its  nondelivery  and  invalidity  have 
been  adjudged.  For  these  reasons  the  possession  of  the  de- 
fendant after  the  judgment  could  not  become  adverse  for  the 
purposes  of  the  ten  years  statute  without  he  acquired  a  new 
claim  of  title,  (x  made  a  new  entry  or  its  equivalent.  His 
subsequent  possession,  even  if  adverse,  has  not  been  under 
claim  of  title  exclusive  of  any  other  right,  founding  such 
claim  upon  some  written  instrument  as  being  a  conveyance 
of  the  premises  in  question,  and  therefore  the  defense  under 
section  4211,  Revised  Statutes,  has  not  been  made  out  His 
possession  subsequent  to  the  judgment  did  not  continue  twenty 
years  before  this  action  was  commenced,  so  as  to  enable  him 
to  make  out  a  defense  under  sections  4213,  4215.  The  case 
of  Mabary  v.  DoUarhide,  98  Mo.  198, 14  Am.  St  Rep.  639,  and 
cases  there  citod,  are  distinguishable  from  this,  in  that  the 
judgment  or  decree  relied  on  to  interrupt  the  course  of  the 
statute  was  not  one  between  tenants  in  oommon,  adjudging 
void  a  previous  conveyance  essential  to  the  statutory  bar,  and 
that  it  had  never  been  delivered,  and  that  the  parties  to  the 
suit  held  and  owned  the  lands  in  question  as  tenants  in  com- 
mon,  so  that  by  force  of  the  judgment  the  possession  of  the 
defendant  was  made  necessarily  the  possession  of  each  and 
all  of  them,  and  thereby  ite  former  adverse  character  taken 
away. 

2.  The  silent  possession  of  the  defendant  rinoe  the  judg* 
ment,  accompanied  by  no.  act  which  oan  amount  to  an  ouster, 
will  not  be  construed  into  an  adverse  possession:  ChcMefoux 
V.  Ducharme^  4  Wis.  554,  564.  If  the  fact  that  the  parties 
are  cotenants  is  established,  the  burden  is  upon  the  one 
claiming  to  hold  adversely  to  establish  such  a  state  of  facts, 
known  to  his  cotenant,  as  will  amount  to  an  adverse  claim  of 
title.  Though  in  ordinary  cases  open  and  notorious  posses- 
sion is  sufScient,  in  case  of  tenante  in  common  the  rule  is 
different:  Freeman  on  Cotenancy,  sec.  22;  Clymer  v.  Daw* 
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Kfu,  S  How.  674;  Barr  ▼.  GmU,  4  Wheat.  218.  In  Sydnar 
T.  Poimeri  29  Wis.  249,  ibe  rHld  is  laid  down  that,  *'  whert 
ane  tenant  in  posseseiony  haying  once  acknowledged  the 
right  or  title  of  the  other  tenants,  seeks  to  oust  or  dispossess 
them,  and  to  turn  his  occupancy  into  an  adverse  possesion 
or  eDJojmenti  so  as  to  acquire  the  title  of  the  entire  estate 
by  lapse  of  time  under  the  statute  of  limitations,  he  must 
show  when  knowledge  of  such  adverse  claim,  or  of  his  in- 
tention so  to  hold  was  brought  home  to  the  other  tenants; 
far  from  that  time  only  will  his  possession  be  regarded  as 
adverse.'^  Such  is  always  the  rule,  unless  the  exclusive  use 
and  enjoymenti  or  sole  and  uninterrupted  possession  and 
pemanoy  of  the  profits  by  one  tenant  in  oommon  have  been 
so  long  continued  as  to  give  rise  to  the  presumption  of  or  jus- 
tify the  jury  in  finding  knowledge  or  acquiescence  on  the  part 
ef  the  oiiket  tenants  for  the  period  prescribed  by  the  statute. 
But,  whatever  view  may  be  taken  of  this  branch  of  the  case, 
ihe  defense  of  the  statute  of  limitations,  for  reasons  already 
atated,  wholly  fails.  Authbrities  to  this  effect  exist  in  great 
number,  and  we  hold  that  the  rule  is  the  same  where  the 
eotensney  of  the  parties  iias  been  adjudged  in  a  suit  to  which 
all  the  cotenants  were  parties.  The  evidence  wholly  fails  to 
meet  the  requirements  of  this  rule,  and  shows  only  an  open 
and  notorious  possession  by  the  defendant,  which,  as  we  have 
isen,  is  not,  as  between  tenants  in  oommcm,  sufficient. 

Our  conclusion  npon  the  whole  case  is  that  the  judgment 
in  the  former  suit  prevents  the  deeds  under  which  the  defen- 
dant claims  being  made  a  basis  or  foundation  for  the  ten 
years  statute  of  limitations,  and  this  view  seems  to  be  deci- 
sive of  the  merits  of  the  case.  As  to  the  claim  of  laches,  and 
of  the  defeddant's  equity  founded  upon  his  having  made 
permanent  and  valuable  improvements  on  the  premises,  it  is 
sufficient  to  say  that  when  the  judgment  was  rendered  in  the 
former  suit^  which  was  affirmed  by  this  court,  the  defendant 
well  knew  that  he  had  no  interest  in  the  lands  except  as  ten- 
ant in  common  with  the  other  claimants.  He  has  not,  so  far 
as  the  evidence  shows,  been  misled  by  the  conduct  of  his 
'Cotenants,  nor  did  he  notify  them,  after  the  judgment  in  the 
former  case,  that  he  claimed  the  entirety  of  the  premises. 
According  to  his  own  testimony,  he  kept  on  claiming  title 
tinder  the  old  deed,  disregarding  the  judgment  which  declared 
it  void,  and  that  it  had  not  been  delivered.  He  cannot  now 
have  any  claimi  except  to  an  accounting  between  his  coten- 
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ants,  which  may,  perhaps,  afford  him  a  remedy,  but  of  this 
we  express  no  opinion.  For  these  reasons  the  judgment  of 
the  circuit  court  must  be  reyersed,  and  inasmuch  as  there  im 
no  finding  upon  the  question  of  mesne  profits  or  damages,  a 
new  trial  must  be  awarded. 

By  the  Court.      The  judgment  of  the  circuit  court  is 
reversed,  and  case  remanded  for  a  new  trial. 


JusoMBNTS— SnriHO  Aside  Dbbds,  CoiioLusiTuraBa  ov.— A  former  ra- 
ooTery  in  assumpsit  against  the  heirs  of  a  deceased  debtor  to  which  thej 
pleaded  fiens  per  descent,  and  the  issue  was  found  against  them,  may  b« 
given  in  evidence  by  way  of  estoppel  in  an  ejectment  snit,  brought  by  them 
against  a  purchaser  under  the  judgment  in  which  they  claim  under  a  deed 
from  their  ancestor,  which  was  submitted  to  and  found  invalid  by  the  jury 
in  the  former  action:  Wood  v.  Jackson,  8  Wend.  9;  22  Am.  Deo.  603.  A 
judgment  of  a  court  of  competent  jurisdiction  in  Indiana,  setting  aside  a  deed 
to  the  grantor's  wife,  is  conclusive  in  a  suit  in  Illinois  as  to  another  deed 
made  at  the  same  time,  by  the  same  grantor,  to  a  trustee,  for  his  wife:  ffanna 
V.  Bead,  101  IlL  696;  40  Am.  Rep.  608.  A  judgment  in  an  action  brought 
to  set  aside  a  quitclaim  deed  to  certain  real  estate  against  the  plaintiff  in 
this  action  is  conclusive  and  binding  upon  the  plaintiff  below  in  this  case, 
on  the  question  of  title  to  the  real  estate  in  question:  Oldham  r,  Stephens, 
46  Kan.  369.  A  judgment  affecting  the  title  to  real  estate,  until  reversed 
or  vacated,  is  binding  and  conclusive  as  between  the  parties  to  the  aetion 
or  their  privies:  Challiss  v.  Atchison,  46  Kan.  22;  Broussard  v.  Broussard^ 
43  La.  Ann.  921.  A  judgment  against  the  parties  under  whom  the  defend- 
ant claims,  setting  aside  the  deed,  so  far  as  it  purports  to  convey  the  inter- 
ests  of  the  children,  is  not  conclusive  on  the  liability  of  the  widow  and 
children  on  her  covenants:  Foote  v.  Clark,  102  Mo.  394 

Advbrsb  PosaBSsiON—lNTERRUPnoH. — See  extended  note  to  Peabodif 
V.  Hewett,  83  Am.  Dec.  497.  Adverse  possession  must  be  uninterrupted  for 
the  statniory  period  to  toll  the  owner's  right  of  entry:  Trotter  v.  Caesadjf, 
8  A.  K.  Marsh,  366;  13  Am.  Dec  183.  Adverse  possession  to  be  available  sm 
a  defense  or  as  title  must  have  been  continuous  both  in  time  and  interest: 
San  Francisco  v.  Fulde,  211  GaL  349;  99  Am.  Dec.  278,  and  note,  and  a  vol- 
untary abandonment  without  the  intention  of  returning  and  retaking  poesea- 
sion,  no  matter  for  how  short  a  time,  destroys  adverse  possession:  Doyle  v. 
Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334,  and  note  with  cases  collected,  and 
the  same  is  true  even  if  there  is  the  intention  to  return:  Louismlle  He  B.  B, 
Co.  V.  PhUyavj,  88  Ala.  264,  but  a  tiogle  instance  of  attempted  interruptioa 
resulting  in  no  actual  interruption,  followed  by  no  attempt  to  test  the  right 
does  not  destroy  the  presumption  of  a  grant  founded  upon  a  user  in  other 
respects  sufficient:  Connor  v,  Sullivan,  40  Conn.  26;  16  Am.  Rep.  10.  Ad- 
verse possession  must  be  constantly  continued  by  acts  on  the  premises:  Oie> 
wine  V.  Meesmore,  128  Pa.  St.  470. 

AdYKRSB    P083I8SI0N     B1STWBEN    COTSNANTS — BUBDBN    OV    P&OOr.^The 

possession  of  one  tenant  in  common  is  prima  facte  not  adverse  to  his  eoten« 

ants:   WarJMd  v.  Lindell,  30  Mo.  272;  77  Am.  Dec.  614,  and  note  with  prior 

cases  collected;  BerthM  v.  Fox,  13  Minn.  601;  97  Am.  Dec.  243»  and  note; 

Warjteld  v.  LhuieU,  88  Mo.  661;  90  Am.  Dec  443,  and  note;  CarpenUer  r. 
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MendaAaB^  28  C»l.  484;  87  Am.  Deo.  IBS;  mo  note  to  CfUlajipie  t.  0§bmr% 
IS  Am.  Dec  140^  Mid  Barnard  ▼.  Popa,  7  Am.  Deo.  228.  The  presnmpUoa 
■»  tliat  tho  posaenion  of  one  tenant  in  oommon  ie  the  poeeearion  of  all,  mod 
tide  can  be  rebutted  only  by  proof  of  ftotnal  outers  Israel  t.  liraet^  80  Md» 
laOi  99  Am.  Dee.  571»  end  note. 


Fabb  V.  Tbustbbs  of  the  Grand  Lodgb  of  thb 
Anoibnt  Ordeb  of  XJnitbd  Workmen. 

[98  WisooNnN,  416.1 

Jonr  TniAiior  n  Lm  Ivbubahob.— A  memberahip  oertifioate  of  life  In- 
aiimnee  ianied  to  a  bneband  in  which  hie  wife  and  danghter  are  named 
M  benefiotariee  makea  them  joint  tenants  as  to  the  fond,  with  right  ef 
■BiriTorshipu 

WUlham  and  Fair,  for  the  appellants. 

John  A.  DanieU,  for  the  respondents. 

Obton,  J.  On  the  twenty-eighth  day  of  March,  1879,  A.  0. 
Peck  became  a  member  of  the  subordinate  Banner  Lodge,  No. 
17,  at  the  city  of  Eau  Claire,  by  virtne  of  a  certificate  of 
insurance  dnly  issued  by  the  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  the  State  of  Wisconsin  to  the 
said  A.  C.  Peck,  by  which  said  grand  lodge  promised  and 
agreed,  for  a  valuable  consideration,  to  pay  at  the  death  of 
said  A.  G.  Peck,  according  to  the  laws  of  the  order,  the  sum 
of  two  thousand  dollars  to  Ida  B.  Peck,  the  wife,  and  to  Anna 
May  Peck,  the  daughter,  of  said  A.  G.  Peck  (since  intermar- 
ried  with  the  coplaintifif  J.  F.  Farr).  On  or  about  the  eighth 
day  of  March,  1881,  the  said  Ida  B.  Peck  died.  After  her 
death  the  said  A.  C.  Peck  intermarried  with  the  defendant 
Mary  B.  Peck,  by  whom  he  had  one  child,  now  living;  and 
on  the  first  day  of  March,  1891,  the  said  A.  G.  Peck  died.  The 
defendant  the  grand  lodge  paid  to  the  plaintiff  Anna  May  Farr 
one  half  of  said  two  thousand  dollars  on  her  giving  bond,  but 
refused,  on  demand,  to  pay  her  the  other  half  of  it;  and  she 
now  demands  the  two  thousand  dollars  by  right  of  survivor- 
ship, on  the  death  of  her  mother,  as  a  joint  tenant  or  joint 
beneficiary  of  the  insurance.  This  being  the  controlling  ques- 
tion in  the  case,  no  other  need  be  considered. 

It  will  be  observed  that  the  whole  insurance  of  two  thou- 
sand dollars  is  made  payable  to  both  Ida  B.  and  Anna  May 
Peck  as  an  entirety.  Since  the  death  of  Ida  B.,  the  grand 
lodge  haa  bo  changed  and  amended  its  constitution  and  laws 
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that  the  whole  ineuranoe  in  each  a  case  ehall  go  and  be  p&id 
to  the  Burriving  beneficiary.  It  is  claimed  by  the  learned 
coansel  of  the  appellants  that  auch  amendment  has  tbo  legal 
effect  to  control  the  direction  of  this  insarance.  Althongb  it 
is  not  necessary  to  consider  that  question,  it  may  be  said  tbat 
the  grand  lodge  has  at  least  approTed  in  this  way  the  policy 
of  such  a  principle  of  law.  The  learned  circuit  court,  after 
finding  the  facts,  found  as  a  conclusion  of  law  (hat  upon  the 
death  of  Ida  B.  Peck  before  the  death  of  the  insured  the  ap- 
pointment of  her  as  a  beneficiary  became  and  was  revoked, 
and  the  interest  in  the  fund  she  would  hAve  been  entitled  to 
receive  if  ahe  had  survived  the  insured  lapsed  and  reverted 
to  the  estate  of  A.  O.  Peek  at  fais  deaths  no  oiber  direction 
having  been  made  by  him.  Judgment  was  entered  dismiflsing 
the  plaintiff's  action  with  costs,  without  prejudioe  to  the  right 
of  the  administrator  of  the  estate  of  Alderson  C.  Peck  to  re- 
cover the  amount  remaining  utipaid  of  such  insurance. 

The  learned  counsel  on  both  eides  have  presented  untiso- 
ally  able  briefs  on  the  important  questions  involved  in  tbis 
case,  and  the  court  is  greatly  aided  by  their  cogent  arguments 
and  the  authorities  cited  in  deciding  the  question  upon  which 
the  case  depends.  The  question  whether  this  benefit  insarance 
is  made  payable  to  the  wife  and  daughter  as  an  entiretj  or  in 
eeveralty  as  tenants  in  common,  or  as  joint  tenants,  is  some- 
what difficult  of  solution.  It  must  be  determined  by  its  anal- 
ogy to  the  terms  ^'tenancy  in  common*'  and  *' joint  tenancy** 
in  respect  to  realty  and  at  common  law.  They  may  be  said 
to  have  the  same  nature  and  incidents.  There  may  be  joint 
tenancy  of  personalities,  and,  like  the  properties  of  a  joint 
estate,  they  are  derived  from  its  unity,  which  is  fourfold— -of 
interest,  title,  time,  and  possession.  Each  of  the  joint  tenants 
must  have  the  entire  possession  as  well  of  every  parcel  as  of 
the  whole.  Where  a  horse  is  given  to  two  persons,  they  are 
joint  tenants:  Martin  v.  Smithy  5  Binn.  16;  6  Am.  Dec.  895. 
''  A  joint  tenancy  is  where  they  have  the  same  interest,  aris- 
ing from  the  same  conveyance,  commencing  at  the  same  timOi 
And  held  by  one  and  the  same  undivided  possession.  On  the 
death  of  one,  the  entire  tenancy  remains  to  the  surviving  co- 
tenants,  and  not  to  the  heirs  of  the  deceased  ":  2  Blackstone's 
Commentaries,  180.  This  insurance,  payable  to  two  persons, 
has  all  the  essential  characteristics  of  a  joint  tenancy,  without 
any  words  or  reasons  appearing  to  indicate  an  intention  to 
make  it  payable  in  severalty,  or  to  have  it  go  to  heirs,  or 
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lo  lerert  to  the  asaured  or  to  Us  eetate,  on  the  death  of  one 
ef  the  beneficiaries.  The  assored  lived  about  ten  years  after 
the  death  of  his  wife — one  of  the  beneficiaries — and  made  no 
change  in  the  direction  as  to  whom  the  insnrance  should  go 
to^  but  in  the  noean  time  procured  another  insurance  of  five 
thousand  dollars  for  the  benefit  of  his  second  wife,  Mary  E. 
Peek,  his  present  widow.  He  must  be  presumed  to  have 
known  the  law,  and  that  his  daughter  was  entitled  to  the 
whole  insurance  on  the  death  of  his  wife,  and  assented  to 
such  a  construction  of  the  policy.  In  a  majority  of  the  old 
states  the  ju$  aecreteendi  or  right  of  survivorship  in  such  a 
esse  has  been  abolished  by  statute  without  any  exceptions. 
Most  of  the  cases  at  common  law  relate  to  estates  and  devisee. 
The  unity  of  possession  is  the  essential  feature,  so  that,  if  an 
estate  has  been  conveyed  in  parcenary  and  one  of  the  tenants 
sseks  to  destroy  the  unity  by  a  conveyance  of  his  interest,  it 
is  a  question  whether  such  a  deed  is  not  a  nullity:  White  v. 
Sayre,  2  OhiOi  110.  **  Where  an  estate  is  given  to  several  per- 
sons jointly,  without  any  expressions  indicating  an  intention 
that  it  shall  be  divided  among  them,  it  must  be  construed  a 
joint  tenancy":  Martin  v.  Smiih^  5  Binn.  16;  6  Am.  Dea  89$. 
**  When  by  the  terms  of  a  wUl  there  is  an  estate  in  joint  ten* 
aecy  at  common  law,  and  one  or  more  of  the  tenants  die  in 
the  lifetime  of  the  testator,  the  principle  of  the  common  law 
applies,  and  the  survivor  takes  the  whole  estate":  BaU  v. 
Amu,  2  Strob.  Eq.  24;  49  Am.  Dec.  661.  Such  is  the  law  in 
sll  cases  of  devise  or  bequest:  Dotfrnini^f  v.  ManhaU^  28  N.  Y« 
866;  80  Anu  Dea  290.  This  is  sufficient  to  show  the  strict- 
ness of  the  doctrine  at  common  law,  especially  as  to  devisee. 
This  leads  us  to  the  consideration  of  our  own  statute  on  the 
Bobject  of  joint  tenants.  Our  statute  (Rev.  Stats.,  sec.  2068) 
provides  that  '*  all  grants  and  devises  of  lands  made  to  two 
or  more  persons,  except  as  provided  in  the  following  section, 
•hall  be  construed  to  create  estates  in  common,  and  not  in 
joint  tenancy,  unless  expressly  declared  to  be  in  joint  ten- 
ancy." The  following  section  is  that  ^'  the  preceding  section 
•hidl  not  apply  to  mortgages,  nor  to  devises  or  grants  made 
in  trust,  or  made  to  executors,  or  to  husband  and  wife."  It 
will  be  seen  that  our  statute  makes  many  important  excep- 
tions, which  save  the  doctrine  of  the  common  law  in  respect 
to  the  subjects  named.  This  shows  at  least  that  there  is 
nothing  in  our  principles  of  government  or  policies  of  law 
opposed  to  the  principle  or  doctrine  of  survivorship  in  joint 
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tenancy  m  snch  cases.    We  are  more  immediately  concerned 
with  joint  tenancy  in  devises.    On  the  principle  of  analogy, 
if  devises  to  joint  tenants  with  the  ju$  acerescendi  are  lawful, 
BO  are  legacies  of  personalties.    They  are  substantially  alike, 
and  within  the  same  reason,  |ind  they  have  been  decided  to 
be  within  the  doctrine  of  the  common  law:  Jaelnon  v.  Roberts^ 
14  Gray,  546;  Stires  v.  Van  Renssalaer,  2  Bradf.  172;  2  Red- 
field  on  Wills,  176.    We  may  say,  therefore,  that  legacies 
come  within  the  exceptions  of  our  statute,  and  that,  when 
made  to  two  joint  legatees,  without  any  words  to  indicate  a 
severance  of  their  interests,  if  one  die,  the  survivor  takes  the 
whole  legacy.    The  analogy  between  legacies  and  the  benefits 
secured  by  a  certificate  or  policy  of  a  benefit  insurance  com* 
pany  or  of  a  common  life  insurance  company,  when  the  in« 
surance  is  payable  to  two  or  more  persons  jointly  on  the 
death  of  the  assured,  is  still  closer.    The  assured,  like  a  tes- 
tator, makes  provision  in  writing  for  his  wife  and  children,  to 
be  enjoyed  on  his  death.     He  can  change  the  direction  of  his 
bounty  during  his  life.     So  far  as  the  doctrine  of  joint  tenancy 
and  survivorship  are  concerned,  they  are  strictly  within  the 
same  reason.    And  so  it  has  been  held  in  respect  to  life  in- 
surance,  if  made  for  the  benefit  of  a  wife  and  children,  the 
last  survivor  takes  the  whole:  Robinson  v.  DuvaU^  79  Ky.  88; 
42  Am.  Rep.  208.  ~  And  so  as  to  a  fire  insurance  policy  made 
to  two  persons  jointly:  Northrup  v.  Phillips^  99  111.  449.     The 
same  doctrine  is  held  in  respect  to  benefit  insurance  similar 
to  that  of  this  case:  Day  v.  Case,  43  Hun,  179;  Covenant  M. 
B.  Awn,  V.  Hoffman^  110  111.  603.     See,  also.  Bacon's  Benefit 
Societies,  sec.  264.     And  so  we  conclude  that  this  insurance 
in  joint  tenancy  with  the  right  of  survivorship  is  within  the 
exception  of  our  own  statute,  in  analogy  to  devises,  and  that 
the  doctrine  of  the  common  law  governs  it.     This-is  a  new 
question  in  this  state,  but  we  are  satisfied  that  the  applica* 
tion  of  this  doctrine  to  this  case  is  within  reason  and  the 
authorities.     We  are  not  called  upon  to  vindicate  the  policy 
of  this  doctrine  any  more  than  to  vindicate  the  exceptions  of 
our  own  statute.    This  being  decisive  of  the  case,  no  other 
question  will  be  considered.     The  question  of  interest,  we 
think,  was  properly  disposed  of  by  the  circuit  court.     There 
was  no  unreasonable  delay  of  payment,  as  found  by  the  court, 
and  there  is  no  fund  to  meet  any  such  demand.     The  costs 
will  go  with  the  reversal  of  the  judgment. 
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By  the  Couet.  The  judgment  of  the  circait  court  is  i^ 
▼ereedy  and  the  cause  is  remanded  with  directions  to  render 
jadgment  in  favor  of  the  plaintiffs  in  accordance  with  this 
opinion.  __^_^ 

JoiHT  Tkhahot. — ^The  awlgnmeni  of  a  mortgage  to  two  ponont  as  tmtteea 
Ttttt  tha  title  in  them  aa  Joint  tenants:  WtbiUr  ▼•  Va$^i€i)€iUert  6  Gray,  428. 
Trustees^  whose  joint  action  is  evidently  contemplated,  take  aa  joint  ten* 
sati:  FroMkim  Sod.  /asfitatfofi  t.  PeopU^t  Sav.  Ba$dt,  14  R.  L  032.  Under  a 
ilstate  declaring^  "  CooTeyanoes  not  in  mortgage,  and  doTises  of  land  to  two 
sr  more  persons,  orsate  estates  in  oommon,  unless  otherwise  expressed,"  it 
vas  held,  in  Sietsom  t.  Bcutmanf  84  Me.  366,  that  a  bequest  of  personal  prop- 
erty to  two  or  more  persons  indiridnally  named  as  legatees,  without  words 
JaHicatiDg  the  natnze  of  the  tenancy  to  be  created  thereby,  ereates  a  tenancy 
ia  eommon,  and  not  a  joint  tenancy.  Under  the  New  Jersey  statute  a  joint 
teosaey  cannot  be  created  either  by  grant  or  devise,  unless  the  Intention  of 
the  dooor  to  that  effect  is  expressed  in  the  instrument  of  gift:  OonuUri  t, 
Mori,  46  N.  J.  Kq,  654.  In  should  be  noticed  that  none  of  the  insurance 
MMs  dted  by  the  court  in  the  principal  case  were  decided  with  reference  to 
tlM  peoaliar  dootrines  of  the  common  law  relating  to  joint  tenancy.  Nor 
perhaps  waa  it  necessary,  in  the  present  instance,  to  resort  to  those  doctrines 
for  guidance.  It  is  plain  that  the  terms  of  the  certiScate  created  Tested  in« 
twssts  in  the  wife  and  child  which  could  not  be  affected  by  any  subsequent 
Mt  of  the  father's,  and  STon  if  those  interests  be  regarded  aa  separate  and 
independeot,  the  daaghter  would  have  been  entitled  to  the  entire  benefits  of 
the  insnraoee  under  the  statute  of  distributiona  Such,  in  fact,  appears  to 
bt  tiie  principle  upon  which  the  cases  dted  by  the  court  were  made  to  turn. 
The  certificate^  in  thia  instance,  being  a  contract,  upon  adequate  considera* 
tion,  to  pay  a  certain  sum  of  money  to  designated  persons,  could  hardly  bear 
iBj  other  interpretation  than  that  the  representatiyes  of  those  persons  should 
bt  entitled  to  their  shares  in  case  of  their  death  before  the  time  of  payment 
inifed. 
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Orbiavot— RioHT  TO  PoflSKSsioN— Rboovk&t  vbom  OoMMQir  Bailii.— 
Ssch  cotenant  has  a  right  to  the  poesession  of  all  property  held  in  co- 
tenancy equal  to  the  right  of  each  of  his  companions  in  interest^  and 
ssperior  to  that  of  all  other  persons;  but  the  poesession  of  personal 
property  owned  by  ootenants  cannot  be  recovered  from  their  common 
bsilee  in  an  action  brought  by  one  or  less  than  all  of  them,  unless  such 
property  is  sererable  in  its  nature,  or  a  remedy  ia  provided  by  statute. 

Oornjuior — Actioh  bt  Oni  Cotkvaht  Aoaimst  Coimoif  Bailee--Db- 
MABi>. — When  ootenants  of  personal  property  deliver  it  into  the  keep- 
ing of  a  third  person  he  may  detain  it  until  all  of  the  cotena&ts  ask  for 
iti  return  and  one  of  them  cannot  maintain  an  action  to  recoYcr  hia 
share  aa  against  such  common  bailee  without  a  demand  ia  writing  as 
provided  by  statute. 
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Replbvir  for  a  carload  of  oats,  wrecked  on  a  railroadi 
Tbe  plaintiff,  George,  purchaBod  the  oats  and  offered  one 
Fowle  and  Mansfield  an  eqnal  share  of  them  with  himself  if 
they  would  pay  their  share  of  their  cost  and  help  him  remoTO 
them.  Fowle  and  Mansfield  accepted  the  bargain,  and,  with 
the  consent  of  all  parties,  the  oats  were  taken  to  Mansfield's 
barn  then  leased  to  and  in  the  control  of  the  defendant^ 
McGovern,  who  assisted  in  getting  the  oats  into  the  bam  un- 
der  an  agreement  with  Fowle  and  Mansfield  that  he  was  to 
have  one-third  of  their  shares  for  so  doing.  The  oats  were  to 
be  divided  in  a  short  time,  but  the  parties  disagreed  about 
such  division,  the  defendant  refused  to  let  plainiiif  have  any 
of  the  oats  until  defendant  had  obtained  his  share  thereofl 
Plaintiff  then  brought  this  action  to  recover  his  share  of  the 
oats.    Judgment  for  plaintiff,  and  defendant  appealed. 

/.  M.  Clarke  and  W,  (7.  Williams^  for  the  appellant 
J.  E,  Wildishy  for  the  respondent 

Pinney,  J.  The  effect  of  the  transaction  between  the  plaii^ 
tiff,  Fowle,  and  Mansfield  was  to  make  them  tenants  in  com* 
mon  of  the  oats,  and  by  consent  of  all  the  parties  they  were 
put  in  Mansfield's  barn,  rented  to  and  in  control  of  the  de- 
fendant, who  must  be  regarded  as  bailee  of  the  oats  by  deposit, 
with  a  right  to  have,  as  against  Mansfield  and  Fowle,  two- 
thirds  of  their  shares,  equal  to  two-ninths  of  the  whole.  The 
general  rule  is  that  each  cotenant  has  a  right  to  the  posses- 
sion of  all  the  property  held  in  cotenancy,  equal  to  the  right  of 
each  of  his  companions  in  interest,  and  superior  to  that  of  all 
other  persons;  but  the  possession  of  a  chattel  cannot  be  re- 
covered from  a  stranger  in  an  action  brought  by  less  than  all 
the  owners  of  it  Freeman  on  Cotenancy,  sec.  837.  And  a 
bailment  made  by  all  cannot  be  terminated  by  any  less  num- 
ber {Alwood  V.  Emeatj  13  Com.  B.  889)  unless,  perhaps,  where 
the  property,  the  subject  of  the  bailment,  is  severable  in  its 
nature.  The  defendant,  McGovern,  as  to  the  title  to  the  oats, 
or  claim  of  title,  was  an  utter  stranger  to  the  plaintiff,  but  he 
was  the  bailee  of  all.  The  oats  were  divisible,  and  the  sharcss 
in  them  capable  of  severance.  Either  cotenant  might  make 
division  and  take,  if  able,  to  his  separate  use,  his  share,  so 
that  thus  severed,  it  would  become  his  sole  property;  and  an 
officer  with  an  execution  against  one  cotenant  might  levy  on 
his  share,  and  make  severance  of  it,  and  sell  it     Freeman  on 
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Cotenanej,  sec.  888;  Newton  ▼•  IToim,  29  Wis.  586;  9  Am. 
Rap.  616;  Kimberly  y.  PaUhin,  19  N.  Y.  830;  75  Am.  Deo. 
884;  Clark  y.  GHffilh,  24  N.  Y.  595.  Bat  this  woold  not  jus- 
tify the  plaintiff  in  this  case  in  taking  and  selling  the  entirety 
of  the  oats  as  hiB  own;  and,  if  he  did,  Kimberly  y.  Patching  19 
N.  Y.  880,  75  Am.  Dec.  884,  and  Clark  y.  OHffith,  24  N.  Y. 
595,  show  that  he  would  be  liable  to  pay  the  other  co-owners 
for  their  shares. 

At  common  law  a  part  owner  had  no  remedy  to  obtain 
possession  of  personal  property  in  the  custody  of  another  part 
owner,  although  the  latter  repudiated  the  cotenancy  and 
claimed  the  property  in  entirety.    An  action  for  partition  in 
equity  was  the  proper  and  only  remedy  in  such  a  case,  ex* 
cept  where  a  statutory  remedy  has  been  proyided,  unless  the 
plaintiff  is  able  to  make  a  seyerance  of  the  property  and  take 
possession  without  resort  to  legal  remedy.    Freeman  on  Co- 
tenancy, sec.  448.    The  statute  of  Wisconsin  proyides  a 
remedy  in  such  cases.    Beyised  Statutes,  sea  4257,  proyides 
that,  '*  when  personal  property  is  deyisable,  and  owned  by 
tenants  in  common,  and  one  tenant  in  common  shall  claim 
and  hold  possession  of  more  than  his  share  or  proportion 
thereoi^  his  cotenant,  after  making  demand  in  writing,  may 
sue  for  and  recoyer  his  share  or  the  yalue  thereof^*'  etc.    In 
this  case  it  ia  clear  that  the  plaintiff,  without  joining  his  co- 
owners,  Fowle  and  Mansfield,  could  not  recoyer  the  entirety 
of  the  oats;  and  he  was  not  able  by  his  own  act  to  make  sey* 
erance  and  take  into  his  possession  his  share  in  seyeralty.    In 
genm^al,  the  rule  is  that,  where  there  is  a  want  of  proper 
jdnder  of  a  cotenant  as  plaintiff,  the  objection  must  be  taken 
by  plea  in  abatement,  and  that  a  cotenant  may  sue  for  his 
aliquot  share  or  proportion  of  interest  in  chattels  without  join- 
ing his  cotenant  with  him,  subject,  however,  to  be  defeated 
by  a  plea  in  abatement  of  such  nonjoinder;  and,  if  the  de- 
fendant fails  to  plead  in  abatement,  the  plaintiff  may  proceed, 
and  haye  his  recoyery  for  his  aliquot  interest  in  the  property, 
and  the  defendant  will  be  confined  to  giying  in  evidence  the 
joint  ownership  of  the  others  in   mitigation   of  damages: 
WkedwrigJu  y.  DepeysUr^  1  Johns.  486;   8  Am.   Dec.  345; 
Stama  y.  Quiny  6  Qa.  86.    But  in  replevin  it  is  said  that  ^'no 
ease  was  recollected  in  which  it  was  held  that  a  part  owner 
could  006  for  his  undivided  part  only."    Per  Parsons,  C.  J., 
b  Fart  y,  FUtgerald^  2  Mass.  611;  8  Am.  Deo.  75;  Reinheimer 
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T.  Etmir\gw'iy^  36  Pa.  St.  438;  Cain  v.  Wright^  5  Jones,  288; 
72  Am.  Deo.  561;  Roger$Y.  Arnold,  12  Wend.  30;  CoUan  v. 
Mott^  16  Wend.  619,  622;  Fay  v.  Duggan,  135  Mass.  242;  Cor^ 
eoran  v.  White,  146  Mass.  329;  4  Am.  St.  Rep.  313.  The  ac- 
tion of  replevin  goes  upon  the  right  of  property,  and  the 
judgment  is  conclusive  of  it,  and  so  is  distinguishable  from 
other  actions,  except  detinue.  The  above  cases  show  that  the 
objection  of  nonjoinder  need  not  be  taken  in  abatement  and 
that  it  is  good  in  bar. 

In  Atwood  V.  Emesty  13  Com.  B.  881,  Maule,  J.,  said:  '*Now, 
where  several  joint  owners  of  a  chattel  deliver  it  to  a  third 
person,  he  may  detain  it  until  all  the  joint  owners  ask  him  to 
return  it.  If  some  of  them  ask  him  to  return  it,  and  others 
to  keep  it,  the  bailee  is  not  liable  to  an  action  at  the  suit  of 
those  who  so  ask  for  a  return.  If  that  were  so,  each  might 
have  an  action,  and  so  the  bailee  might  be  harassed  with  as 
many  actions  as  there  were  joint  owners."  But  the  statute 
clearly  allows  this  result  as  to  actions  by  one  joint  owner 
against  another  joint  owner  on  previous  demand  in  writing. 
The  right  of  otfe  joint  owner  to  recover  his  share  of  property 
divisible  in  its  nature,  as  against  his  co-owner,  is  made  by  the 
statute  to  depend  upon  his  having  made  a  previous  demand 
therefor  in  writing.  There  was  no  proof  of  a  previous  demand 
in  writing  by  the  plaintiff  for  his  share,  and  it  is  clear,  therefore, 
that  he  could  not  in  this  action  recover  his  unsevered  share, 
even  if  it  be  conceded  that  an  action  under  the  statute  would 
lie  for  the  share  of  either  cotenant  against  the  common 
bailee  of  all,  in  respect  to  which  we  give  no  opinion.  It  can- 
not be  said,  therefore,  as  a  matter  of  law,  that  the  plaintiff 
was  entitled  to  a  verdict.  For  these  reasons  it  was  error  to 
direct  a  verdict  in  favor  of  the  plaintiff  for  the  entirety  of  the 
oats.  The  evidence  tends  very  strongly  to  show  that  the 
plaintiff,  Fowle,  and  Mansfield  were  co-owners.  The  judg* 
ment  of  the  superior  court  must  therefore  be  reversed. 

By  the  Court.  The  judgment  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  remanded  for  a  new 
triaL  ______ 

CoTKivANOT — Action  bt  Oni  Co-ownik  or  CHATnL  to  Rioovsm  Posais* 
SIGN. — One  joint  owner  of  a  chattel  cannot  maintain  replerin  for  it  without 
joining  his  co-owners:  Corcoran  y.  WhUe,  146  Mms.  829;  4  Am.  St.  Bep.  811^ 
and  note;  Ciapp  y.  Patotucket  Sav,  Institution,  15  R.  L  489;  2  Am.  St.  Rep. 
915,  and  note.     One  tenant  in  oommon  of  chattels  cannot  maintain  trover 
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•fdiiai  ilM  Tendea  of  the  original  ootenant,  whfla  ha  ramaim  fai  poaaawioa 
rf  thaproperij,  although  claiming  it  ataola  ownar:  KUgore  v.  Wood,  66  If  a. 
160;  96  Ask  Daa.  iiOL  If  ona  of  two  paraona  jointly  intaraatad  in  a  chattal 
delivafs  tha  poaaawion  of  it  to  a  third  panon,  tha  othar  oannot  raooyar  tha 
Mma  by  a  paaaaaiogy  notion  in  hit  own  bahalf  alona:  AdBOO  t.  Nidkokon,  84 
Qa.  476L  Ona  ootanant  may  maintain  troTor  for  his  intaraat  agatnat  a  atran- 
pr  to  whom  hia  aotanant  haa  wrongfully  dalivarad  tha  proparty  far  pvr- 
poam  inoooaiatant  with  tha  naaa  for  whioh  it  waa  daaignad»  and  who  daniaa 
tha  plaintilTa  titla^  and  aUama  tha  ajalnaiva  poataarion  aadowaaiahipt  Agmm 
?.  /aftMm  17  Pk.  81  S7S}  66  An.  Dao.  666. 
^▼obXXXT.— 6 
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Hawkins  v.  Tatlob. 

BtATimm,  RiFVOiTAiior  of.— A  statnte  impoaing  a  penalty  of  tho  amount 
of  the  Jndgment  and  coats  and  ten  per  cent  damagee  for  the  failnro  U> 
return  an  execution  and  a  prior  statute  impoeing  for  the  failure  to  re- 
tnm  an  execution  on  or  before  the  return  day  thereof  a  penalty  of  the 
whole  amount  of  the  money  in  such  execution  specified,  are  not  so  plainly 
repugnant  that  oue  must  gire  place  exclusively  to  the  other.  The  one 
applies  to  an  entire  failure  to  return  the  writ,  and  the  other  to  a  failure 
to  return  it  on  or  before  its  return  day.  Therefore  if  the  retnm  is  made 
before  the  action  is  brought,  though  after  the  retnm  day,  the  reoovery 
oannot  include  the  ten  per  cent  penalty. 

IV  AX  BXBCUTIOlf  Is  RXTURirABLI  WITHIN  SiXTT  DaT8  VBOM  ItB  DATE  BMkd 

the  sixtieth  day  after  such  date  is  Sunday,  the  return  must  be  made  on 
or  before  the  previous  Saturday  to  exempt  the  officer  from  a  penalty 
imposed  by  law  in  all  cases  where  there  is  a  failure  to  return  a  writ  on 
or  before  the  return  day  thereof. 

FlAonoB — Waivib  ow  Proobss. — If  a  proceeding  against  an  officer  for  not 
returning  an  execution  is  commenced  by  motion  and  the  service  of  pro- 
cess by  answering  and  going  to  trial,  he  submits  himself  to  the  jurisdic- 
tion of  the  court  and  cannot  object  that  the  proceeding  was  by  motioa 
and  notice  instead  of  by  action  and  service  of  process. 

BzsounoM  Against  P.  R.  Craysns  ft  Co.  Is  Good  as  Aoautsv  P.  R. 
Cravens. — The  addition  of  the  words,  "and  company,"  is  at  most  ao 
irregularity,  and  cannot  excuse  an  officer  for  his  failure  to  return  tho 
writ  on  or  before  its  return  day. 

Pboceedino  against  a  sheriff  by  motion  for  a  summary 
]udgment  for  not  returning  an  execution  within  sixty  days. 
The  writ  was  issued  February  26,  1890,  and  receiyed  by  the 
sheriff  on  the  same  day.  On  the  26th  of  April  of  the  same 
year  he  indorsed  his  return  thereon.  *'No  property  fund/*^ 
and  two  days  later  mailed  the  execution  with  suoh  return 
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ihereoD  to  the  clerk  of  the  court,  who  received  ii  on  tho  camo 
day.  On  the  12th  of  Hay  following  notice  of  motion  waa 
giten  for  sommary  judgment.  The  court  granted  judgment 
g8  asked  for  -by  the  moving  party  for  the  amount  €d  the  exa- 
cation  and  ten  per  cent  damages 

BandeU  and  HiU^  for  the  appellant. 

CocKBiLL,  G.  J.  1.  ^  For  failure  to  return  an  execution* 
the  statute  imposes  upon  a  sheriff  a  penalty  equal  to  the 
amount  of  the  judgment  and  costs  and  ten  per  oent  thereon; 
Mansfield's  Digest,  sec  8964. 

For  failure  to  *^  return  any  such  execution  on  or  before  the 
return  day  therein  specified ''  a  statute^  which  was  in  force 
when  the  first  was  enacted,  imposed  a  penalty  of  the  *'whola 
amount  of  money  in  such  execution  specified/'  and  no  more: 
Mansfield's  Digest,  sec.  306L  There  is  no  such  plain  repug* 
nance  between  the  two  provisions  that  the  latter  must  yield 
and  give  place  exclusively  to  the  former:  Zergw  t*  Q:Mling^ 
48  Art  157. 

The  two  may  stand  together  by  applying  the  latter,  accord* 
ing  to  its  terms,  in  cases  where  there  is  a  failure  to  return  the 
execution  "on  or  before  the  return  day  therein  specified";  and 
by  confining  the  other  to  cases  wherein  no  return  has  been 
made  at  all. 

The  statute  is  highly  penal,  and  its  terms  should  not  be  ex« 
tended  by  construction  to  cases  not  within  its  plain  meaning. 
The  ten  per  cent  penalty  has  never  been  enforced  in  any  case 
where  the  execution  had  been  returned.  In  this  ease  tha 
return  was  made  before  suit  was  instituted.  As  the  return 
was  legal,  although  after  the  return  day,  there  could  be  no 
recovery  of  the  ten  per  cent  penalty  inflicted  by  the  first  seo- 
tion  above. 

2.  The  execution  was  returnable,  by  its  terms  and  by  tha 
law,  *' within  sixty  days"  firom  its  date.  The  sixtieth  day 
after  its  date  was  Sunday,  and  the  execution  was  returned 
the  next  day  thereafter.  It  is  argued  that,  as  no  return  could 
be  made  on  Sunday,  the  officer  might  legaUy  postpone  the 
aet  until  Monday.  But  the  statute  will  not  admit  of  that 
aonstructlon.  Ii  does  not  require  the  return  to  be  made  upon 
the  sixtieth  day  only.  If  it  did,  and  that  day  were  Sunday, 
then  the  argument  would  be  forcible.  But  executions  are 
'returnable  '*  in  sixty  days  from  their  date":  Mansfield's  Dl* 
C^st,  see.  2971,  and  a  legal  return  may  be  made  by  the  sheriff 
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at  any  time  after  the  writ  comes  to  his  hands — even  a  return 
of  ntMa  bona^  if  he  knows  that  the  defendant  is  insolventi 
and  is  willing  to  take  the  hazard  of  his  remaining  so:  Reeve$ 
y.  Sherwood^  45  Ark.  620. 

The  penal  statute  moreover  prescribes  that  he  shall  be  lia* 
ble  for  a  failure  to  make  his  return  *'  on  or  before  the  return 
day/'  **  On  or  before  the  return  day"  does  not  mean  after 
the  return  day:  Alston  v.  Falconer^  42  Ark.  114.  And  as  the 
last  day  fell  upon  Sunday,  it  was  the  oflBcer's  duty  to  make 
the  return  on  the  preceding  Saturday:  Crocker  on  SherifliB, 
sec.  40;  Sedgwick  on  Statutory  and  Constitutional  Law,  858; 
Sutherland  on  Statutory  Constructions,  sec.  115;  Haley  ▼• 
Young^  184  Mass.  364;  Ex  parte  Simpkin,  2  Bl.  A  B.  892; 
see  Bndlich  on  Interpretation  of  Statutes,  sec.  893. 

The  return  was  not  made  on  or  before  the  sixtieth  day,  and 
the  penalty  was  incurred  under  section  8061. 

8.  The  proceeding  was  instituted  by  motion  for  summary 
judgment  under  sections  3963  and  3964,  and  it  is  argued  thai 
the  plaintiff's  cause  should  fall,  because  those  sections,  as  held 
above,  do  not  apply.  But  the  complaint  contains  all  the  alle- 
gations necessary  to  a  recovery  under  section  8061.  The  de» 
fendant  demurred  to  it,  and,  after  the  demurrer  had  been 
overruled  and  the  cause  continued  to  another  term,  consented 
to  an  order  setting  aside  the  continuance,  filed  his  answer 
and  went  to  trial.  Bither  of  these  acts  was  sufficient  to  enter 
his  appearance  and  waive  the  formal  issue  and  service  of  sum* 
mens.  The  defendant  was  therefore  in  court,  and  cannot  now 
be  heard  to  object  that  he  was  brought  in  by  notice  instead 
of  summons. 

4.  The  judgment  was  against  P.  R.  Cravens  A  Co.,  and  the 
execution  followed  it  It  was  good  as  to  P.  R.  Cravens.  Ad« 
ding  the  words  "  and  company''  after  his  name  was  at  most 
an  irregularity,  and  it  afforded  no  excuse  to  the  officer  for 
refusing  or  neglecting  to  return  it:  Jett  v.  Shinn^  47  Ark.  878. 

The  judgment  will  be  reversed,  and  judgment  entered  here 
for  the  amount  of  the  execution  and  interest  without  damages. 

It  is  so  ordered.  

Statutes— Efvior  of  Rbpuonanot  iv.^Wh«re  two  grante  of  pow«r  ue 
repngnaDt  ih«  Uat  expressed  wiU  of  the  legisUiare  rnntt  control:  Karak  ▼• 
OUatca,92  lU.  121;  S3  Am.  Deo.  255;  Siaie  ▼.  Howe,  28  Keb.  61S;  bat  whero 
the  first  olaaae  of  a  section  of  a  statate  dearly  is  in  accordance  with  the  pel* 
icy  and  intent  of  the  legislatore  it  will  not  be  controlled  or  elEBcied  by  a 
later  and  inoonsistent  cUnse  which  does  not  accord  with  this  intent  and 
policy:  MeCormick  t.  WeH  Duluth,  47  Minn.  273. 
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EzsoDTioK— BPFior  or  Vabianos.— A  varianoe  between  a  Judgment  ind 
n  exeoation  does  not  render  the  latter  rotd  if  it  is  thown  to  be  intended, 
iatoed,  and  enforoed  aa  an  execution  upon  the  former:  Anderson  y.  Chray,  184 
OL  fifiO;  23  Am.  St.  Rep.  696.  The  omiasion  of  the  christian  names  of  the 
plaintiffs  in  a  judgment  does  not  render  roid  an  execution  in  which  the 
names  are  fully  stated:  Jennings  t.  Carter,  2  Wend.  446;  20  Am.  Dec  635; 
bat  an  etxecntion  cannot  be  amended  after  a  sale  under  it  by  the  substitution 
ef  the  true  christian  name  of  the  defendant^  aa  shown  in  Uie  judgment,  in- 
stead of  another  inserted  by  mistake,  so  aa  to  ralidate  tha  sale:  Morrk  ▼• 
BaOAam,  75  Tex.  Ill;  16  Am.  St.  Rep.  874.  See  fnrther  on  thia  anbjeol 
the  extended  note  to  Oraham  r.  Prke,  13  Am.  Dec  201. 

SvNDAT. — Where  the  laat  day  for  redemption  falls  on  Sunday  it  may  be 
■ade  tho  next  day:  Backer  r.  Pyne,  130  Ind.  288;  SO  Am.  St.  Rep.  231,  and 
note;  Porter  r.  Pierce,  120  N.  7.  217;  Bovep  eie.  Lumber  Co.  ▼.  Tucker,  48 
Minn.  223.  The  protest  of  a  note  without  daya  of  grace^  falling  due  on 
Sunday,  ia  premature  and  wrongful  if  made  on  the  preceding  Saturdays 
BhehJiM  y.  Fort  Worth  NaL  Bank,  83  Tex.  452;  29  Am.  St  Rep.  660,  and 
Bote;  but  when  the  last  day  of  grace  falls  on  Sunday  the  time  of  the  note  ia 
ahortened  by  a  day:  BartleU  t.  Leathere,  84  Mc  241.  In  computing  the  fiye 
daya  whiob  mnat  elapse  after  aeisure  before  the  appraiaement^  if  the  fifth 
day  falla  on  Sunday  it  ia  excluded:  Davie  y.  Davie,  128  Pa.  St.  100. 

PBOCBflB  Waiybb  or  Dxncis  ih  bt  Appbarimo  ob  Ahbwebiko.— A 
yolnntary  appearance  waives  sU  objections  to  a  summons  and  to  the  return 
thereof:  Union  Pac  Ry.  Oo.  y.  De  Busk,  12  Col.  294;  13  Am.  St.  Rep.  221, 
and  notai  ffaueenum  y.  Bumkam,  59  Conn.  117;  21  Am.  St.  Rep.  74;  Joline' 
torn  r.  8m  Franeieeo  8av.  Unkm,  75  GaL  184;  7  Am.  St.  Rep.  129;  BeWe 
Appeal,  115  Pa.  St.  88;  2  Am.  St.  Rep.  532;  Mineral  Poini  B,  B.  Co.  v.  Keep, 
22  UL  9;  74  Am.  Dec.  124,  and  note;  CaHwrigJU  y.  Chabert,  3  Tex.  261;  49 
Am.  Dec  742;  Hanna  y.  MeKensae,  5  B.  Mon.  314;  43  Am.  Dec.  122,  and 
sola;  note  to  AUep  y.  Caepari,  6  Am.  St.  Rep.  180|  Pixiqf  t.  WincheU,  7 
Onr.  366i  17  Am.  Dec  626^  aad  note 
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[06  ABXiJSAS^Tl) 

A  YounmmT  Oontbtanob  Ib  Pbbbvmbd  to  bb  Fraudulbht  abd  Void 
IS  AoAiBBT  BxuTQio  CaBDXiOB8.^If  the  grantor  ia  at  the  time  insol* 
yent  and  unable  to  pay  his  debts  the  presumption  ia  oondnsiyc 

A  VOLURTABT  CoifTB7AMCB  Is  KOT,  A8  AOAIKST  SUBSXQUBNT  CBEUITOBfl| 

Pbaudulbbt  hob  yoin,  though  the  grantor  waa  indebted  at  the  time 
it  waa  executed.  To  make  it  frandulentk  proof  of  aotnal  or  intentional 
fraud  ia  required. 

f  BAVDULBHT  CONYXTANOB.— Ir  THB  MaKBB  Or  A  VOLUKTABT  COMTXTANOB 

n  Ihsoltbht  at  the  time,  he  is  presumed  to  haye  had  a  fraudulent  in* 
tent  aa  to  subsequent  aa  well  aa  to  existing  orediton,  especially  if  he 
aontracta  debta  immediately  or  ao  soon  thereafter  as  to  show  that  ha 
raaaooably  had  in  oontemplation  the  oontraoting  of  snob  debts  at  the 
time  the  transfer  was  made. 

A  YOLinCTABT  .COMYBTAHOB  IS  FbAUDULBBT   ABD  VoID  AS  A0AIN8T  SVB- 

HQUBBT  Cbbditobs  IT  THB  Qbabtob  WAS  Ibsoltbbt  whon  it  waa 
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made  and  was  tben  engaged  in  a  bnsdoesa  in  whicli  it  was  neoeeaazy  for 
bim  each  year  to  devote  its  proceeds  to  the  payment  of  anteoedent  ia* 
debtedness,  and  to  obtain  additional  credit  for  current  expenditnresu 
VoLUNTART  Convitakce^-Who  HAT  AiTAOS. — ^If  the  maker  ol  a  yolnntary 
conveyance  was  insolvent  when  it  was  ezecntedy  but  paid  his  dobti 
then  existing  by  creating  others,  the  holders  of  these  later  debts  booomo 
subrogated  to  the  rights  of  the  creditors  existing  when  the  oonyoyaaoo 
was  made,  and  are  therefore  entitled  to  assail  the  Toluntary  oonToyaoM 
as  a  fraud  upon  them. 

Action  by  John  M.  Rndy  to  quiet  title  to  real  property 
conveyed  to  him  while  a  minor,  and  sold  by  his  father,  act- 
ing as  his  guardian.  The  plaintiff  claimed  that  this  sala 
was  made  tinder  an  agreement  between  the  father,  as  guard* 
ian,  and  Lynch,  Neal,  and  Austin,  his  creditors,  whereby 
they  agreed  to  purchase  the  property  at  a  guardian's  sale  to 
be  thereafter  made,  and  the  guardian  to  accept  payment  in 
the  indebtedness  owing  by  him  to  such  creditors.  By  way 
of  cros8*complaint  the  defendants  alleged  that  the  &ther, 
being  insolyent,  purchased  the  property  in  controyersy  and 
caused  it  to  be  conveyed  to  his  son,  then  only  six  years  ot 
age;  that  the  father  remained  insolvent  until  his  death;  that 
the  conveyance  to  the  son  was  made  for  the  purpose  of  de- 
frauding the  father's  creditors;  that  the  father  was  engaged 
in  business,  and  to  pay  his  indebtedness  finally  entered  into 
the  agreement  relied  upon  by  the  plaintiff  and  under  whiob 
the  property  thus  conveyed  to  plaintiff  was  to  be  sold  and 
the  proceeds  thereof  to  be  applied  to  the  payment  of  the 
father's  debts.  The  conveyance  to  the  son  was  made  in  1870, 
and  the  guardian's  sale  in  1879.  Judgment  in  favor  of  the 
defendants  on  their  cross-bill. 

U.  Af.  and  0.  B.  Bose^  for  the  appellant 

,.    Turner  and  Turner ^  for  the  appellee. 

Battlb,  J.  The  defendants  in  the  cross-complaint  having 
failed  to  controvert  the  allegations  therein  the  same  should 
have  been  taken  as  true.  The  circuit  court  properly  treated 
them  as  confessed:  Mansfield's  Digest,  sec.  5072. 

The  conveyance  of  the  lots  in  controversy  by  Divilbliss  and 
wife  to  the  appellant  was  virtually  a  conveyance  by  George 
H.  Rudy  to  his  son,  John  M.  Rudy,  the  same  having  been 
purchased  and  paid  for  by  the  father.  It  was  a  voluntary 
eonveyance.    Was  it  void  as  to  the  creditors  of  Rudy? 

A  debtor  has  the  right  to  make  reasonable  provisions  in 
property  for  his  wife  or  children  according  to  his  state  and 
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cmditkn  ia  lift.  Bot  in  doing  io  be  nmst  ntabi  in  fait 
posseMion  propertj  amply  sofficienft  to  pay  all  hia  debts.  If 
he  does  so  faiily  and  hooesUy,  tbe  cbild  or  wife  for  whom 
the  provisioD  was  made  is  not  bound  to  reftind  the  advanoe- 
ment^  for  the  benefit  of  creditors,  in  the  event  the  parent  or 
hoaband  should  subsequently  fkil  or  become  unable  to  pay 
the  debts  he  owed  when  the  provision  waa  made:  Bertrand 
▼.  Od^,  23  Ark.  4M. 

Tbe  law  requires  every  man  to  be  just  before  he  is  gener- 
oasi  If  he  makes  a  voluntary  conveyance  while  he  is  in 
debti  it  presumes  that  it  is  fraudulent  as  to  existing  credit- 
ors^ and  the  burden  is  on  those  claiming  under  the  convey- 
ance to  repel  the  preeomption.  If  he  be  insolvent^  unable  to 
pay  his  debts,  the  presumption  that  it  is  fraudulent  as  to 
ai^eoedeot  creditors  is  conclusive.  The  rule  is  correctly 
stated  in  DriggM  eU.  Bank  v*  Noruood,  60  Ark.  48,  7  Am.  St 
Rep.  78;  as  follows:  **  Bvery  voluntary  alienation  of  his  prop- 
erty by  an  embarraBsed  debtor  is  presumptively  fraudulent 
against  existing  creditors.  Indebtedness  raises  a  presump- 
tion of  firaod,  which  becomes  OHiclusive  upon  insol?enoy« 
But  aa  to  subsequent  oreditote,  a  voluntary  conveyance  1^  a 
person  in  debt  is  not  per  9$  fraudulent  To  make  it  so,  proof 
of  actual  or  intentional  fraud  is  required." 

According  to  the  uncontroverted  allegations  of  the  cross- 
eomplaint  C^rge  H.  Budy  was  unquestionably  insolvent; 
and  the  conveyance  to  his  son  was  void  as  to  existing  ored* 
iton.    Was  it  void  as  to  subsequent  creditors? 

Againat  subsequent  creditors  a  voluntary  conveyance  exe^ 
eoted  by  a  grantor  in  debt  at  the  time  is  not  void,  unless 
actually  fraudulent  To  make  it  fraudulent  proof  of  actual 
or  intentional  fraud  is  required.  As  to  what  will  be  sufiScient 
proof  of  sudi  fraud  the  authorities  are  obscure  and  conflict 
ing. 

In  order  for  a  subsequent  creditor  to  avoid  a  voluntary 
conveyance  it  ia  not  sufficient  to  show  that  there  are  "debts 
still  outstanding,  which  the  grantor  owed  at  the  time  he 
made  it,"  as  held  in  Tmey  v.  McQehee^  88  Ark.  427.  Mere 
indebtedness  is  no  evidence  of  fraud  as  to  such  creditors. 
But  the  insolvency  of  the  grantor  at  the  time  of  the  convey- 
ance ia  at  least  prima  JaeU  evidence  of  a  fraudulent  intent  as 
la  thenit  ^  because  a  transfer  of  property  under  such  circum- 
stances affords  a  reasonable  ground  of  presumption  that  the 
btention  with  which  it  was  made  was  to  put  beyond  the 
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reaoh  of  orediton,  future  as  well  as  present^  the  property  to 
which  they  had  a  right  to  resort  for  the  payment  of  their 
debts/'  This  presumption  would  necessarily  arise  if  the 
grantor  contracted  debts  immediately  or  so  soon  thereafter 
as  to  show  that  he  reasonably  had  in  contemplation  the  oon- 
tracting  of  such  debts  at  the  time  the  transfer  was  made. 
From  his  inability  to  pay  and  the  voluntary  alienation  the 
conclusion  would  naturally  follow  that  he  did  not  intend  to 
pay  such  debts  when  they  were  contracted,  and  that  the 
conveyance  of  the  property  was  intended  to  delay  or  preveat 
the  collection  thereof  by  the  sale  of  the  property  under  due 
process  of  law:  Winchester  v.  Charter^  12  Allen,  606;  Win' 
Chester  v.  Charter,  97  Mass.  140;  Morrill  ▼.  Kilner,  118  IlL 
818,  822;  Morit»  v.  Hoffman,  85  IIL  553;  Taylor  v.  Coenefi^ 
L.  R.  1  Ch.  Div.  636,  641;  Reade  v.  Livingston,  8  Johns.  Ch. 
601,  502;  8  Am.  Dec.  520;  Redfidd  v.  Buck,  85  Conn.  S28, 
887;  95  Am.  Deo.  241;  Ridgeway  v.  Underwood,  4  Wash. 
C.  C.  187;  Ilowe  v.  Ward,  4  QreenL  195,  206;  Sexton  v. 
Wheaton,  8  Wheat.  229,  252;  Horn  v.  Volcano  Water  Co.,  18 
Cal.  71,  72;  78  Am.  Dec.  569;  Bump  on  Fraudulent  Convey- 
ances, 8d  ed.,  322;  2  Bigelow  on  Frauds,  99,  181,  200;  May 
on  Fraudulent  Conveyances,  75;  1  Am.  Lead.  Cas.,  5th  ed., 
42;  2  Pomeroy's  Equity  Jurisprudence,  sec.  978. 

This  case  is  a  fair  illustration  of  the  rule.  At  the  time  of 
the  execution  of  the  conveyance  in  question  (George  H.  Rudy 
was  insolvent;  his  liabilities  far  exceeded  his  ability  to  pay* 
His  vocation  was  farming.  He  had  been  engaged  in  that 
business  for  many  years  previous  to  the  execution  of  the 
deed  by  Divilbliss  and  wife,  and  continued  to  farm  many 
years  thereafter.  He  had  no  other  occupation,  so  far  as  is 
shown  by  the  evidence.  In  following  his  vocation  he  pur- 
chased extensively  goods,  wares,  merchandise,  and  supplies 
needed  to  support  his  family  and  in  his  farming  operations, 
on  a  credit,  from  merchants  in  Van  Buren.  He  made  large 
crops,  and,  when  gathered,  delivered  them  to  the  merchants 
to  whom  he  was  indebted,  to  be  appropriated  to  the  payment 
of  his  accounts.  His  crops  would  fall  far  short  of  paying  his 
debts,  and  the  result  was  he  continued  to  farm  and  contract 
debts  and  pay  them  in  this  manner  every  year,  so  far  as  the 
proof  shows,  using  the  crops  of  one  year  to  pay  the  debts 
contracted  in  the  preceding  year  and  the  current  year,  so  far 
as  they  would  extend,  and  was  always  in  debt  with  his  mer- 
chants.   In  this  way  he  did  business  with  Lynch  prior  to 
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tnd  at  the  time  of  the  execution  of  the  deed  to  appellant, 
and  was  in  debt  to  him  when  the  lots  in  controversy  were 
conveyed  to  his  son.  In  this  way  he  continued  to  do  busi- 
nesB  with  him  until  he  became  a  partner  of  Neal.  In  1871, 
a  short  time  after  the  execution  of  the  deed  in  question,  he 
commenced  buying  of  Neal,  and  in  this  way  purchased  from 
him  and  delivered  crops  on  account  until  1874,  when  he  and 
Lynch  became  partners,  and  in  this  way  did  business  with 
them  until  1881;  and  in  this  way  commenced  business  with 
Austin  in  1876,  and  did  business  with  him  in  the  years  1876 
and  1877.  His  habits  and  necessities  of  business  were  such 
as  to  plainly  show  that  he,  at  the  time  he  caused  the 
lots  to  be  conveyed  to  his  son,  necessarily  had  in  view 
and  knew  that  he  would  contract  debts  in  the  manner  he 
did,  and  that  his  intention  in  procuring  the  execution  of  the 
deed  to  his  son  was  to  put  beyond  the  reach  of  his  creditors, 
antecedent  and  subsequent,  the  lots  in  controversy,  and  to 
deprive  them  of  the  right  to  appropriate  them  by  due  process 
of  law  to  the  payment  of  his  indebtedness.  He  could  not 
reasonably  have  had  any  other  motive.  His  son  was  about 
six  years  old,  and  there  was  no  occasion  for  making  any  such 
provision  at  that  time.  All  these  facts  go  to  prove  the  un« 
controverted  allegation  of  the  cross-complaint  that  he  caused 
the  deed  to  be  made  to  the  appellant  in  order  to  defraud  his 
existing  creditors,  **  and  in  anticipation  of  and  reference  to 
his  subsequent  indebtedness  and  insolvency" — to  defraud  his 
subsequent  creditors. 

In  paying  the  debt  which  he  owed  to  Lynch  at  the  time  of 
the  execution  of  the  deed  to  his  son,  he  did  so  by  contracting 
another  with  Lynch  and  Neal  in  lieu  of  it,  and  thus  contin- 
ued to  pay  one  by  contracting  another  until  he  contracted  the 
indebtedness  of  six  thousand  dollars,  in  the  payment  of  which 
be  attempted  to  convey  the  lots  in  controversy,  by  authority  of 
the  probate  court.  In  this  way  Lynch  and  Neal,  if  not  Aus- 
tin, became  subrogated  to  the  right  Lynch  had  to  treat  the 
conveyance  in  question  as  fraudulent  (he  being  a  creditor  at 
the  time  it  was  executed),  and  to  have  the  same  set  aside; 
became  entitled  to  the  same  rights  as  those  of  the  creditors 
whose  debts  their  means  have  been  used  to  pay:  Barhydt  v. 
Perry^  67  Iowa,  416,  419;  Madden  v.  Day,  1  Bail.  837,  587; 
MUU  V.  Morris,  Hoff.  Ch.  419;  Brown  v.  McDonald,  1  Hill  Ch, 
297,  804;  Savage  v.  Murphy,  84  N.  Y.  508;  90  Am.  Dec.  788; 
OkurekiU  v.  WeUs,  7  Cold.  864;  WOeon  v.  Buchanan,  7  Gratt 
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;  Paull  ▼.  CgoU^  39  Conn.  566,  572;  Anon^  1  WalL  Jc. 
107;  Creed  v.  Lancaster  Bank,  1  Ohio  St  1;  Bump  on  Fraud- 
nlent  Conveyances,  3d  ed.,  322;  Wait  on  Fraudulent  Convey- 
ances, 2d  ed.,  103;  Am.  Lead.  Cases,  5th  ed.^  44. 

Our  conclusion  is,  that  the  conveyance  to  the  appellant 
was  fraudulent,  and  can  be  so  treated  by  the  creditors  in  this 
action:  Acts  of  1887,  193. 

As  it  does  not  appear  that  George  H.  Budy  had  any  cred- 
itors at  the  time  of  his  death  except  Lynch,  Neal,  and  Aus- 
tin, and  the  lots  in  controversy  are  not  worth  exceeding  two 
thousand  dollars,  and  as  the  indebtedness,  in  satisfaction  of 
which  the  same  were  sold,  amounted  to  six  thousand  dollars, 
exclusive  of  interest,  and  as  it  is  to  the  interest  of  Rudy's 
estate  and  heirs  that  the  contract  of  Budy  and  his  creditors, 
and  the  sale  made  in  conformity  therewith,  should  be  per* 
mitted  to  stand,  and  as  the  conveyance  to  John  M.  Rudy  is 
fraudulent  and  void,  and  he  concedes  that,  this  being  true, 
he  has  no  further  interest  in  this  cause,  and  has  no  objection 
to  any  course  that  this  court  may  take  in  appropriating  the 
lots  in  controversy  to  the  payment  of  his  father's  debts,  we 
decline  entering  into  the  consideration  of  what  the  proper 
practice  as  to  the  disposal  of  the  lota  is,  and  no  one  coor 
cerned,  under  the  circumstances,  objecting,  affirm  the  decree 
of  the  circuit  court. 

Affirmed. 

HsuiNGWAY,  J.,  did  not  sit  in  this  case. 


In  the  case  of  Chumpton  t.  Sehaap,  66  Ark.  253,  it  appeared  that  one  Sey* 
bert^  before  becoming  indebted  to  the  plaintiff,  Sehaap,  pnrohaaed  real  prop- 
erty and  oansed  it  to  be  conveyed  to  his  wife;  that  she,  upon  his  death, 
administered  npon  his  estate,  and  the  whole  thereof  was  set  aside  to  heiv 
and  she  had  later  also  sold  the  property  thas  conveyed  to  her,  and  had  then 
intermarried  with  her  codefendant,  Crampfcon.  The  trial  court  ordered 
moneys  owing  to  Mrs.  Grampton  and  derived  from  the  estate  of  her  hnsband 
to  be  paid  to  plaintiff.  In  reversing  this  decision  the  appeUate  coort  re* 
affirmed  the  rule  stated  in  tiie  principal  case,  to  the  effect  that  to  avoid  a 
voluntary  conveyance  a  subsequent  creditor  must  show  that  it  was  made 
with  an  actual  intent  to  defraud,  and  that  the  presum'ption  that  such  was 
the  intent  cannot  be  created  merely  by  proving  the  existence  of  an  indebted* 
ness  when  the  conveyance  was  executed;  that  the  presumption  of  fraud  does 
arise  on  proof  that  the  grantor  was  insolvent  at  the  time  of  the  transfer,  but 
that  snch  presumption  is  not  conclusive  in  favor  of  subsequent  creditoii. 
These  mles  were,  however,  held  inapplicable  to  the  controversy,  because  it 
did  not  appear  that  soon  after  the  making  of  the  conveyance  the  grantor 
•ontracted  debts  which  he  could  not  have  reasonably  expected  to  pay,  nor 
was  any  connection  shown  between  his  debts  existing  at  the  transfer  aad 
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ttt  Mii«f  the  plaintiff  enated  aons  nine  jmn  after  tbe  data  of  tha  oon- 
vajaaoa^  nor  that  any  of  the  debta  ezisting  at  the  tranafer  had  been  paid  by 
aunhaoiiug  other  debta,  nor  that  there  was  any  reaaon  for  anbrogating  plain* 
tiff  to  the  right*  of  any  creditor  whoae  chuma  arooe  prior  to  the  oonveyanoe, 

YOLUBTABT   CoHYStAMOXa— EmOT  OF  AS  TO  BxiSTIHO   CRn>IT0B&— A 

▼alnatary  eoDTeyaaoa  of  his  property  by  an  embarraaaed  debtor  ia  proi 
■unptiraly  irandnleiit  aa  to  ezisting  creditors:  Driggg  tie.  Bank  t,  ^onoooci, 
<0  Ark.  42;  7  Am.  St.  Rep,  78,  and  note.  A  Tolnntary  conveyance  will  be 
treated  a«  frandnlent  and  Toid  aa  to  ezisting  creditors:  Snyder  t.  Partridge^ 
138  HL  173;  82  Am.  8t.  Rep.  ISO,  and  note.  Thia  question  ia  thoroughly 
diaeasBod  in  the  monographio  notea  to  Haginmm  t.  Bndkananf  14  Am.  St. 
lUp^  739^  and  eapecially  at  page  746;  and  JenUm  t.  CUmaU^  14  Am.  Daa 
708. 

VOLITlVTAKr  €k>llTSTAKCI8— RlQBT  OF  SUBSSQIHUIT  GbXDITOR  TO  AtTAOKS 

JNBmglom  T.  Northwuiem  Impartert^  etc  Astn,^  48  Minn.  490;  81  Am.  St. 
Baipu  888;  and  note  with  caaea  collected;  DaggeU  dc.  (h.  r.  Bn^fer,  82  Iowa, 
181;  81  Abs.  St.  Eepu  464^  and  note;  aztended  note  to  Bagernum  w.  Bu- 
14  Am.  Si.  Rep.  760;  and  aztonded  note  to  Jenkku  t.  Clmmi,  14 
Deal  706-708. 


Pearson  v.  Stata 

[W  ABKAHBia,  14&] 
IfcmaiPAL  COSPOBATIONB—RIOHT  OF  LeOISLATUIUB    to    RET.XAS1  ObLIOA« 

TID1I8  TO. — If  the  treasnrer  of  a  county  haa  become  liable  on  his  official 
hood  to  the  variooe  aehool  districta  therein,  on  the  ground  that  their 
aoneya  were  taken  by  borglars  without  his  fanlt  from  a  safe  famished 
him  by  the  county,  it  is  competent  lor  the  legislature  to  release  him 
from  snch  liability. 
CtoflfTiTirnoifAL  Law— Girr  of  Fublio  Propzrtt,  What  Is  Not. — Anaet 
of  the  legislature  releasing  a  county  treasnrer  from  liability  for  monejra 
stolen  from  him  without  hb  fanlt  by  burglars  is  not  a  gift  of  municipal 
or  public  property,  but  a  releaae  of  a  claim  which,  though  legally  doe^ 
the  legialature  finds  it  to  be  unjust  and  oppressive  to  enforce. 

A.  5.  McKennoUy  for  the  appellant 
Anthony  ITall^  for  the  appellee. 

HsMiKawATy  J.  The  single  question  In  this  case  is,  whether 
it  was  competent  for  the  legislature  to  release  the  treasurer  of 
Logan  county  from  his  liability  to  pay  the  county  and  vari- 
008  school  districts  therein  the  amounts  received  by  him  for 
them,  on  the  ground  that  the  money  was  taken  by  burglars, 
without  fault  on  his  part,  from  a  safe  furnished  him  by  the 
county  for  keeping  it 

The  appellant  contends  that  the  power  of  the  legislature 
was  absolute;  that  counties  and  school  districts  are  but  agen- 
cies of  the  state  created  by  it  to  aid  in  the  conduct  of  govern* 
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menti  and  that  tbey,  with  their  possessions,  are  subject  to  the 
will  of  the  legislature,  to  be  controlled,  maintained,  or  de- 
stroyed as  it  directs— except  as  the  power  is  limited  by  pro* 
visions  expressly  applicable  to  it. 

The  burden  is  upon  the  appellee  to  show  that  the  power  is 
denied  to  the  legislature.  He  insists  that  it  is  denied:  1.  B7 
the  provision  of  section  8,  article  14,  of  the  state  Constitution, 
which  ordains  that  no  school  taX  shall  be  appropriated  to  any 
other  purpose  nor  to  any  other  district  than  that  for  which  it 
was  levied ;  and  2.  By  the  provisions  of  the  state  and  federal 
constitutions  that  prohibit  legislation  divesting  property 
rights  or-  impairing  the  obligation  of  contracts:  Const.  1874, 
sees.  8-17,  21,  art.  2;  Const.  U.  8.,  sec.  10,  art.  1,  14th  amdL 

We  think  it  clear  that  the  appellee's  first  ground  is  not 
well  taken.  The  provision  relied  upon  prohibits  only  certain 
appropriations  of  the  school  tax,  and  as  the  act  of  the  legis. 
lature  relied  upon  by  the  appellant  did  not  appropriate  the 
school  tax,  or  any  part  of  it,  it  does  not  contravene  that  pro* 
vision. 

The  school  tax,  to  which  alone  the  constitution  applies,  had 
been  appropriated  by  burglars,  as  the  preamble  of  the  act  re- 
cites, before  its  passage,  and  was  not  subject  to  legislative 
appropriation.  The  act  did  not  concern  it,  but  concerned 
only  the  liability  of  a  keeper  of  public  money,  by  the  terms 
of  a  bond,  to  indemnify  the  various  municipalities  interested 
in  it  against  his  failure  to  pay  over  moneys  thus  lost.  If  the 
enactment  transcended  the  powers  of  the  legislature,  the  lim- 
itation must  be  found  in  the  other  provisions  relied  upon,  and 
not  in  the  one  under  consideration. 

If  the  bond  had  been  executed  to  a  private  individual  it  ia 
clear  that  the  legislature  could  not  have  released  the  liability; 
but  whether  the  constitutional  provisions  for  the  protection  of 
private  contract,  and  property  rights,  which  are  found  in 
much  the  same  form  in  the  constitutions  of  most  of  the  states 
and  of  the  United  States,  apply  to  the  contracts  and  property 
of  municipal  and  quoH  municipal  corporations  is  a  question 
upon  which  judicial  deliverance  has  been  frequent,  full  and 
not  entirely  uniform.  There  is  no  legal  question  upon  which 
the  books  contain  a  richer  or  more  abundant  treasure  of  learn* 
ing  and  judicial  argumentation. 

tt  was  indicated  in  Dartmouth  College  v.  Woodward^  4  Wheat. 
518,  that  the  right  of  the  legislature,  as  regards  the  property 
of  municipal  corporations,  was  broader  than  existed  in  the 
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caae  of  private  corporationB,  and  from  that  time  to  the  pres- 
ent this  has  been  a  conceded  principle.  But  it  was  said  by 
different  judges,  in  their  separate  opinions  in  that  case,  that 
the  power  of  the  legislature  over  the  property  of  corporations 
purely  public  was  not  absolute  or  unlimited;  and  while  there 
are  some  later  cases  to  be  found  that  seem  to  question  this 
view,  it  is  generally  approved,  and  it  is  now  established  that 
though  such  property  is  subject  to  a  very  broad  legislative 
regulation  its  confiscation  or  diversion  violates  the  provisions 
relied  upon:  Board  of  Park  Commrs.  v.  Common  Cowncil^  28 
Mich.  240;  15  Am.  Rep.  202. 

The  power  of  regulation  seems  to  have  no  limit  within  the 
scope  of  municipal  uses,  and  is  restrained  only  when  it  at- 
tempts a  total  diversion.  It  affords  a  wide,  almost  limitless, 
field  for  legislative  action.  The  legislature  may  do  with  the 
property  whatever  the  municipality  is  bound  to  do,  either  at 
law  or  in  equity;  or  whatever  upon  recognized  moral  prin- 
ciples ought  to  be  done;  and  it  has  been  held  that  it  may  do 
acts  of  charity  or  gratitude  for  the  municipality — though  thitf 
eannot  be  considered  as  established. 

It  seems  profitless  to  repeat  the  arguments  and  conclusions 
with  which  the  books  abound  upon  the  subject  All  the  pur- 
poses of  this  case  are  met  when  we  aqnounce  our  conclusion; 
those  interested  in  the  subject  will  find  in  the  references  a 
treatment  to  which  the  writer  could  hope  to  add  nothing. 

The  statement  that  counties  and  school  districts  are  agen- 
cies of  the  state,  and  therefore  subject  to  legislative  control  or 
annihilation,  is  a  misleading  generality.  The  corporate  en- 
tity is  a  legislative  creation,  and  its  powers  may  be  restrained, 
its  functions  changed,  or  its  existence  destroyed,  at  the  will 
of  the  legislature;  but  in  so  far  as  it  has  acquired  and  holds 
property,  it  is  but  a  trustee  for  the  local  public;  and  although 
its  powers  be  withdrawn  or  its  existence  ended,  the  property 
which  survives  it  belongs  to  the  same  public,  and  must  be  in 
some  way  applied  to  its  use.  It  has  no  contract  right  to  exist 
as  a  corporation,  but  the  public  that  it  represented  has  a  vested 
right  in  the  municipal  property  acquired  for  its  benefit,  and 
is  entitled  to  demand  that  such  property  be  applied  to  its 
uses:  Cooley's  Constitutional  Limitations,  6th  ed.,  291;  Lucas 
V.  Board  of  Commra.^  44  Ind.  524;  SHnkle  v.  Essex  Road  Boards 
47  N.  J.  L.  93;  Totcn  of  Milwaukes  v.  City  of  Milwaukee^  12 
Wis.  93;  Essex  Public  Road  Board  v.  SkinOe,  140  U.  S.  334; 
New  Orleans  v.  New  Orleans  Water  Works  Co.,  142  U.  S.  79; 
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Hasbrmxi  ▼.  MUwauleij  18  Wit.  50;  80  Am.  Dee.  718;  £kaU 
r.  Habm,  22  Wis.  660;  Pe^pU  v.  Hurlbut,  24  Mich.  95;  8  Am, 
Bep.  103;  Board  of  Path  Commrs.  Y,  Comnum  CouneU^  28  Mich. 
240;  15  Am.  Bep.  202;  Spaviding  t.  Andover,  64  N.  H.  88; 
TrwBtea  of  Aberdeen  FemdU  Acad^miff  v.  Mayor  etc^  18  Smedes 
A  M.  645;  1  Dillon'B  Municipal  CorporationSy  aeo.  68a;  Towm 
ef  Quiiford  v.  Superwisore  eic^  IS  N.  Y.  149. 

Although  the  property  cannot  be  diverted  <from  the  use  of 
its  original  beneficiary,  the  manner  of  the  use  is  subject  to 
legislative  regulation,  and  the  le^slature  may  direct  and  con* 
trol  the  use;  and  if  the  original  beneficiary  enjoy  it  in  any 
way,  there  is  neither  ditersion  nor  confiscation,  which  the 
constitution  prohibits.  If  the  legislature  uses  it  as  the  beno- 
ficiary  ought  to  have  done,  the  lair  deems  it  as  devoted  to  tho 
use  of  the  beneficiary — and  this  though  the  particular  appli* 
cation  be  made  to  satisfy  a  demand  not  enforceable  in  law  or 
equity,  but  sanctioned  only  by  established  principles  of  right 
and  fair  dealing:  Creighton  v.  San  Francisea,  42  Gal.  446; 
'Sinton  t.  Ashbury^  41  Gal.  525;  1  Dillon's  Municipal  Gorpora* 
tions,  sees.  68,  75;  New  OHeana  ▼.  Clark^  95  U.  8.  644. 

The  power  of  the  legislature  to  release  a  debt  due  to  a  munici- 
pality is  of  the  same  kind  as  its  power  to  impose  a  debt  on  • 
municipality.  It  can  do  neither  arbitrarily  or  capriciooslj, 
and  must  do  either  within  the  scope  of  a  proper  superintend- 
ing control  and  trusteeship.  Speaking  as  to  the  latter  power, 
this  court  said,  in  Perry  Co.  v.  Conway  Co,^  52  Ark.  480:  ^  The 
better  dov. trine  is,  that  the  power  of  the  legislature  to  imposs 
the  debt  of  one  county  upon  another,  depending  upon  the  ex- 
istence of  a  moral  obligation  from  the  new  county,  or  the 
county  receiving  new  territory,  to  pay  part  of  the  old  debt, 
the  legislature  may  so  ordain  whenever  it  finds  the  moral  ob- 
gation  to  ezisf  Applying  that  principle  to  this  class  of 
cases,- we  hold  that  the  power  of  the  legislature  to  release  a 
municipal  claim  depends  upon  the  illegal,  inequitable,  or  un- 
just character  of  the  claim  and  the  moral  obligation  to  release 
it,  and  that  whenever  it  finds  a  debt  to  be  of  that  character 
it  may  exercise  the  power. 

Whether  the  legislative  finding  of  a  moral  obligation  is 
subject  to  judicial  review  we  need  not  determine;  it  is  cer^ 
tainly  conclusive  unless  it  clearly  appears  to  be  baseless: 
Hoagland  v.  Sacramento,  52  GaL  142. 

In  this  case  the  treasurer  was  a  bailee,  or  quaei  bailee,  of  a 
large  fund,  for  which  he  was  bound  by  written  contract  to 
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rsty  with  BO  €XODeietioD  on  ttccoiQiit  of  soms  Uutt  mi^ht 
b0  kk«i  Iroai  tke  treamrer'j  mde  by  burglars.  He  was  p»- 
quired  to  keep  ihB  fimd,  mud  was  iirbiddea  to  ose  or  lend  it. 
Thai  he  miglKt  perform  his  mdertakiiig,  the  eoonty  provided 
a  ymh  and  safc  in  which  the  money  was  kept  until  it  was 
taken  by  burglars.  He  had  in  every  respect  been  faithful, 
and  done  all  that  the  highest  degree  of  prudeftce  could  de- 
mand. The  money  was  taken  from  the  place  provided  by  the 
county  for  keeping  it  without  any  fault  on  his  part,  and  the 
legislature  finds  that  it  is  contrary  to  broad  equitable  prin- 
ciples— the  ordinary  principles  of  just  and  fair  dealing — U> 
compel  him  to  stand  the  loss. 

Such  £acts  have  been  interposed  as  constituting  a  perfect 
defense  in  suits  upon  bonds  such  as  he  gave:  1  Dillon's 
Municipal  Corporations^  sec.  238,  note  4;  Hattsrt  v.  StaU^  22 
Ind.  125;  and  although  it  has  been  held  that  the  defense  was 
eat  off  by  the  terms  of  the  bond,  the  fact  tiiat  it  has  been  in- 
terposed by  learned  counsel  and  considered  by  exalted  tribu- 
nals argues  that  it  has  a  foundation  of  fairness  and  justice  to 
rest  on.  It  would  constitute  a  complete  defense  to  an  ordi- 
nary bailee,  and  the  fact  that  it  is  not  a  perfect  defense  under 
the  exacting  terniB  of  a  written  contract  does  not  disprove  the 
justness  of  releasing  the  demand. 

TheoonnBe  of  legislation  in  this  and  other  states  lends  sup- 
port to  that  view.  As  far  back  as  1840,  and  continuously 
nnoe  that  time,  acts  have  been  passed  in  this  state  to  release 
officers  and  their  sureties  from  debts  legally  due  by  them  to 
various  oounties,  where  the  liability  arose  without  fault  of  the 
officer;  and  similar  legislation  abounds  in  other  states. 
While  such  acts  do  not  determine  the  question  of  constitu- 
Uonal  law,  they  bear  evidence  of  the  public  sense  of  justice 
and  right.  Whether  the  considerations  that  induce  such  acts 
am  adequate,  and  whether  public  policy  and  interests  are  sub- 
ierved  by  such  legislation,  are  questions  of  grave  doubt;  but 
their  solution  is  with  the  legislative,  and  not  with  the  judicial, 
department  of  the  government. 

Similar  acts  have  been  sustained  by  other  courts:  Board  of 
Bdu4sation  v.  MeLand$borofigh,  86  Ohio  St  227;  88  Am.  Rep. 
582;  Mount  v.  StaU,  90  Ind.  29;  46  Am.  Rep.  192;  Mechem 
on  Officers,  sec.  918. 

The  act  in  question  was  treated  by  counsel  for  appellee  as 
a  gift  of  nrunicipal  property,  and  if  that  was  its  character  it 
ecmld  not  be  sustained;  but  when  subjected  to  the  test  of  rigid 
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Bcrutiny,  it  is  seen  to  be,  not  a  gift  of  property,  but  a  relei 
of  a  claim  which,  though  legally  due,  the  legislature  foand 
that  it  would  be  unjust  and  oppressive  to  collect 

In  this  view  of  the  act,  it  comes  within  the  scope  of  legisla* 
tive  authority.  It  follows  that  the  court  erred  in  refusing  to 
quash  the  execution. 

Reversed,  and  remanded. 

OtnoEBS— FowsB  aw  Lioislatitbi  Ovuu  ^  A  oonnty  ireanirer,  in  ths 
eoUecting  and  acooanting  for  iti  revenaet,  does  not  act  in  hii  oapadty  as  a 
ooanty  officer,  but  as  an  agent  or  emplojee  of  the  oommonwealtht  PhiladeL 
phia  ▼.  Jiartin,  126  Pa.  St.  583.  And  the  legislature  may  leliere  a  pnblie 
officer  from  liability  for  funds  that  hare  been  stolen  from  him  without  his 
fault:  Board  ofEducaUon  ▼.  MeLandOorough,  36  Ohio  St.  227;  46  Am.  Rep.  682| 
Mouni  T.  State,  90  Ind.  29;  46  Am.  Rep.  192.  But  the  rote  of  the  elsctors 
of  a  school  district*  and  of  its  board  of  ednoation,  without  consideration  to 
discharge  the  treasurer  of  the  district  from  liability  for  money  stolen  from 
him  without  his  fault  is  legally  ineffectual  to  discharge  him  from  his  obit* 
gation:  Board  ^  BdueaiioH  ▼.  JeweO,  44  Minn.  427;  20  Am.  St.  Rep.  686^ 
and  note. 
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Jin>omNTS.^A  Sumtons  Dsricnvs  in  a  Mattsr  Which  Is  Amshdabui 

may  be  considered  as  amended  when  collaterally  questioned. 

JUDOMSNT    AOAIUST    IffrANT    DbFENDANTS.— A    SUMMONS    DlRBOTKD     TO 

P.  L.  B.,  Administrator  of  P.  K.  B.,  and  Guardian  of  Bettie,  Ida, 
and  Peter  Burgett,  minors,  is  amendable,  and  though  not  amended,  will 
support,  upon  a  collateral  attack,  a  judgment  rendered  against  the 
minors  upon  a  return  of  servico  upon  their  guardian,  and  upon  each  of 
them. 

O0TBNANCT.~A  PUROHASS  BT  A  GOTSNANT  OT  THR  LaNDS  OF  A  OOTRNAITOr 

AT  A  Tax  Salb  may  vest  title  as  against  strangers.    If  the  other  ooteii- 
ants  do  not  complain  a  stranger  cannot. 
CoNFUor  OF  Laws.— Thb  Pbriod  of  Majoritt  of  persons  bringing  mit 
must  be  settled  according  to  the  laws  of  the  forum,  though  they  resida 
in  another  state. 

W.  0.  Weatherfordf  for  the  appellants. 

U.  M,  and  B.  0.  RoHy  and  E.  F.  Adams^  for  the  appellees. 

Hughes,  J.  This  a  suit  in  ejectment  broaght  by  the  ap. 
pellants  to  recover  of  the  defendants  about  three  thousand 
acres  of  land  in  Crittenden  county,  which  are  described  in 
the  complaint.  The  cause  was  tried  by  the  court  without  a 
jury.    The  court  found  the  facts,  declared  the  law,  and  gave 
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judgment  for  the  defendants,  from  which  the  appellants  ap* 
pealed. 

A  decree  of  the  Crittenden  circuit  court  in  chancey  ren« 
dered  in  favor  of  Daniel  L.  Ferguson  and  H.  L.  Hampson, 
the  yendors  of  the  appellee,  Williford's  intestate,  against 
Peter  N.  Burgett  as  administrator  and  guardian  of  Bettie,  Ida 
W.,  and  Peter  L.  Burgett,  minors,  and  against  the  said  minors 
as  the  infant  heirs  at  law  of  the  said  Peter  N.  and  Elizabeth 
G.  Burgett,  both  deceased,  as  also  the  statutes  of  limitation  of 
two  years  and  of  seven  years,  were  relied  upon  by  the  appel- 
lees to  defeat  the  claim  of  the  appellants. 

The  Ferguson  and  Hampson  decree  was  rendered  upon  a 
complaint  in  equity,  to  which  said  Peter  L.,  Bettie,  and  Ida 
W.  Burgett  were  made  parties  by  name  as  the  infant  heirs  at 
law  of  the  said  Peter  N.  and  Elizabeth  G.  Burgett  A  guard- 
ian was  appointed  for  them,  and  appeared  and  answered  the 
complaint.  The  decree  in  the  cause  was  that  the  claims  of 
the  defendants  to  the  lands  described  in  it  were  clouds  upon 
the  title  of  the  plaintiffs,  Ferguson  and  Hampson,  and  that 
they  be  removed,  and  that  the  title  of  the  said  Ferguson  and 
Hampson  be  quieted.  The  decree  has  not  been  reversed  or 
set  aside.  It  is  stated  by  both  the  counsel  for  appellants  and 
appellees  that  this  decree  covers  nearly  all  the  lands  em* 
braced  in  this  controversy,  and  that  if  the  said  decree  is  valid, 
it  settles  this  controversy  in  favor  of  the  appellees  as  to  the 
lands  covered  by  it.  But  the  appellants  attack  this  decree  on 
the  ground  that  it  was  rendered  without  jurisdiction  of  the 
minor  defendants  thereto.  To  support  this  contention,  they 
•ay  that  no  summons  issued  for  said  infant  defendants;  that 
they  were  not  served  with  process;  that  the  decree  is  there- 
fore void  for  the  want  of  notice  to  them. 

As  stated  above,  they  were  named  as  defendants  in  the 
complaint.  The  summons  in  the  record  which  issued  in 
that  cause  with  the  return  upon  it  is  as  follows: 

'"SUMMONS  IN   ACTION   BY   EQUITABLE   PROCEEDINGS. 

**  The  State  of  Arkansas  to  the  Sheriff  of  Crittenden  County: 

**You  are  commanded  to  summon  Peter  L.  Burgett,  ad- 
ministrator of  Peter  N.  Burgett,  and  guardian  of  Bettie,  Ida, 
and  Peter  Burgett,  minors,  to  answer,  in  twenty  days  after 
the  service  of  this  summons  upon  them,  a  complaint  in  equity 
filed  against  them,  in  the  Crittenden  circuit  court,  by  Fer- 
gusoii  and  Hampson,  and  warn  them  that,  upon  their  failure 
to  answer,  the  complaint  will  be  taken  for  confessed;  and 
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you  will  make  a  return  of  this  summons  on  the  first  day  of 
next  October  term  of  said  court. 

Witness  my  hand  and  the  seal  of  said  court 
[sbal]  this  twenty-ninth  day  of  September,  1880. 

A.  H.  Fbrqubon,  Clerk. 

BBTUBN. 

**  State  of  Arkansas^  County  of  Crittenden. 

**  I  have  this  twenty-ninth  day  of  September,  A.  D,  1880, 
duly  served  the  within  by  giving  a  copy  of  the  same  to  the 
within  named  Peter  L.  Burgett,  as  administrator  and  guard- 
ian of  the  within  named  Bettie,  Ida,  and  Peter  Burgett,  minors, 
and  giving  to  each  of  the  said  minors  a  copy  of  the  same, 
as  herein  commanded.  W.  F.  Beattib,  Sheriff. 

•*Fees  $8.26.  By  W.  F.  Madox,  D.  S. 

**  Returned  and  filed  this  twenty-ninth  day  of  September,  a.  jk 

1880.  A.  H.  Febguson,  Clerk." 

The  recitals  of  the  decree  are  as  follows:  **  And  now  on  this 
day  this  cause  came  on  for  hearing  upon  the  bill  and  exhib 
its  thereto,  and  the  answer  of  S.  P.  Swepston,  guardian  ad 
litem  of  the  infant  defendants,  Bettie,  Ida,  and  Peter  Burgett, 
herein  appointed,  and  it  appearing  to  the  court  that  due  and 
legal  process  of  the  pendency  of  this  suit  and  of  the  filing  of 
the  bill  herein  had  been  had  upon  defendants,  Peter  L.  Bur* 
gett,  as  administrator  of  the  estate  of  Peter  N.  Burgett,  do- 
ceased,  and  as  guardian  of  said  infant  defendants,  Bettie,  Ida, 
and  Peter  Burgett,  children  and  heirs  at  law  of  the  said  Peter 
N.  Burgett  and  Elizabeth  O.  Burgett,  both  now  deceased,  in 
the  way  and  manner  by  law  required,  as  appears  and  as  shown 
by  the  return  of  the  sheriff  of  the  county  in  the  summons 
issued  herein  and  filed." 

It  is  insisted  that  there  could  be  no  valid  service  upon  the 
infant  defendants  unless  their  names  had  been  included  in 
the  summons  as  defendants.  The  omission  to  name  them  in 
the  summons  as  defendants  was  doubtless  a  clerical  error. 
The  summons  was  amendable:  Oalbreath  v.  Mitchell^  32  Ark. 
278;  Richardson  v.  Hickman^  32  Ark.  407;  Martin  v.  Qodmn^ 
84  Ark.  682.  *' Where  suit  is  defective  in  a  matter  that  is 
amendable,  it  will  be  considered  as  amended  when  collaterally 
questioned":   Whiting  v.  Beehe^  12  Ark.  421. 

That  the  infant  defendants  were  notified  of  the  pendency  of 
the  suit  against  them  by  service  of  a  copy  of  the  summons 
that  was  issued  in  that  cause  (a  copy  of  which,  with  the  re- 
turn thereon,  appears  in  the  record)  upon  each  of  them  is 
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apparent:   See  McNuti  ▼.  State,  48  Ark«  88.    The  Ferguson 
and  HampeoQ  decree  is  not  void. 

Then  were  in  the  complaint  three  or  four  other  pieoes  of 
land  not  included  in  this  decree.    We  are  unable  to  find  that 
appellants  show  title  to  or  right  to  possession  of  either  of  these 
pieoeSy  save  the  north  half  of  fractional  section  7,  three  hun- 
dred and  twenty  and  forty-four  one-hundredth  seres,  in  town- 
ship 4  north,  range  8  east.    An  undivided  half  interest  in  this, 
with  other  lands,  was  purchased  by  Joel  Higgins,  executor,  by 
Mrs.  B.  O.  Burgett,  under  whose  will  appellants  claim  title- 
Afterwards,  and  wliile  Mrs.  Elizabeth  6.  Burgett  still  owned 
her  ondivided  one-half  interest,  the  tract  was  sold  on  the 
eleyenth  day  of  March,  1867,  by  the  sheriff  of  Crittenden 
county,  for  the  taxes  of  1865-1866,  and  bought  by  J.  M.  Terry, 
who  received  a  certificate  of  purchase  for  the  same,  and,  after 
the  expiration  of  the  time  allowed  by  law  for  redemption  had 
expired,  assigned  said  certificate  of  purchase  to  Mrs.  B.  G. 
Burgett,  upon  which  a  deed  was  made  to  her  as  assignee  of 
Terry,  and  acknowledged  February  16, 1871.    The  deed  bears 
date  June  28,  1860,  which  is  evidently  a  mistake,  probably 
made  in  copying.    There  is  no  objection  made  to  this  deed, 
except  that  it  is  said  that  the  land  was  assessed  to  residents, 
and  sold,  as  the  lands  of  nonresidents  are  required  to  be  sold, 
for  taxes.    The  tax  deed  recites  that  the  land  was  assessed 
to  Higgins  and  Randall,  nonresidents.    So  this  objection  falls. 
It  is  also  objected  that,  as  Mrs.  Blizabeth  G.  Burgett  had  a 
deed  for  and  claimed  an  undivided  interest  of  one-half  in  tho 
land  at  the  time  of  the  tax  sale,  she,  as  tenant  in  common 
wiUi  the  owner  of  the  other  half,  was  obliged  to  pay  the  taxes, 
and  could  not  suffer  the  land  to  sell  for  taxes,  and  purchase 
her  cotenant's  interest,  and  thereby  get  a  title  to  it.    It  is  very 
true  she  could  not,  against  her  cotenant.    But  there  is  no  rea- 
son why  she  could  not  thus  acquire  title  as  against  strangers 
to  whom  she  stood  in  no  fiduciary  relation.    If  her  cotenant 
does  not  complain,  a  stranger,  to  whom  she  stands  in  no  rela- 
tion of  trust  or  confidence,  cannot.   We  see  no  reason  why  the 
appellant's  title  to  this  tract  is  not  good,  unless  their  right  of 
action  was  barred  when  their  suit  was  begun. 

This  suit  was  brought  on  the  sixteenth  day  of  November, 
1886.  The  appellant,  Bettie  Burgett,  was  born  December  28, 
1862.  Peter  Burgett,  one  of  the  appellants,  was  born  July  22, 
1866,  and  Ida  W.  Burgett,  another  one  of  the  appellants,  was 
born  Maroh  20,  1869.    It  follows,  therefore,  that  Bettie  Bur- 
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gett's  right  of  action  was  barred  before  the  suit  was  brought. 
The  right  of  action  of  the  appellants,  Peter  L.  and  Ida  W. 
Burgett,  was  not  barred  when  this  suit  was  brought.  To 
aToid  the  statute,  the  appellants  say  that  they  were  citizens 
of  Mississippi,  where  the  period  of  majority  for  females  ia 
the  age  of  twenty-one  years;  but  we  understand  that  ques- 
tions arising  upon  the  statute  of  limitations  must  be  settled 
according  to  the  law  of  the  forum. 

It  is  also  contended  by  the  appellants  that  the  appellee's 
intestate,  Williford,  entered  a  lease,  which  was  not  produced, 
but  said  to  be  lost,  as  to  the  existence  and  contents  of  which 
some  parol  evidence  was  heard  by  the  court.  The  court  de- 
termined adversely  to  the  appellants,  and  we  will  not  disturb 
the  finding.   The  evidence  as  to  this  lease  was  not  satisfactory. 

There  were  some  errors  made  in  the  Ferguson  and  Hamp- 
son  decree,  in  describing  some  of  the  land  in  the  wrong  town- 
ship, which  are  unimportant,  as  the  pleadings  show  what  was 
intended.  They  were  described  in  the  complaint,  which  the 
decree  followed.  It  follows,  therefore,  that  the  judgment  of 
the  Crittenden  circuit  court  must  be  affirmed,  except  as  to  the 
one-third  interest  each  of  Peter  L.  and  Ida  W.  Burgett  in  said 
north  one-half  furlong,  section  7,  township  4  north,  range  8 
east,  in  Crittenden  county.  As  to  the  said  Peter  L.  and  Ida 
W.  Burgett,  the  judgment  is  reversed,  and  remanded  for  a 
new  trial,  so  far  as  it  relates  to  their  one-third  interest  each 
in  the  said  north  one-half  of  furlong,  section  7,  township  4 
north,  range  8  east.  

iNFAlfTS^CONrLIOT  OF  LaWS  RbLATINO  TO  TRB  MAJORITTOF.^This  ques* 

tion  ifl  thoroughly  ditcassed  in  a  monographic  note  to  Barrera  v,  Alpuenie, 
17  Am.  Deo.  180-183. 

CoTBNAKor— Rights  of  Cotbnants  Dbalinq  with  Strakoers. — A  ten- 
ant in  common  may  recover  the  whole  estate  against  a  stranger:  AfeFarland 
▼•  Stone,  17  Vt.  165;  44  Am.  Dea  825;  and  a  purchase  made  by  one  not  then 
a  ootenant  does  not  innre  to  the  benefit  of  those  with  whom  he  afterwards 
becomes  a  ootenant:  Sneed  ▼.  AtherUm^  6  Dana,  276;  S2  Am.  Deo.  70. 
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Hoffman  v.  MoFaddbn. 

(M  Akkawhaw,  217.] 

IfiOBiino's  Lxm  oh  ths  Pbopxett  of  Marsibd  Woweh.— TJniler  a  lUV- 
nto  authorising  a  married  woman  to  bold,  devise,  beqaeatb,  and  conrey 
her  property,  real  and.  personal,  the  same  as  if  she  were  a/nne  toff,  she 
may  enter  into  a  contract  for  its  improvement,  and  snch  contract  may 
be  the  basis  of  a  mechanic's  lien  for  labor  and  materials. 

lLtRRm>  WoMSK — A  HusBAKD  Mat  Beooxb  ths  Aosvt  of  His  Wifi  to 
If  AKB  ▲  ComrBACT  FMB  Hbb  FOB  THB  IxPBOYBMBHT  of  her  real  prop* 
erty,  bnt  his  anthority  to  so  act  is  not  implied  from  the  marital  rela- 
tion, nor  from  the  mere  fact  that  he  oconpied,  or  managed  and  ooa« 
trolled,  her  real  estate. 

A  Habbied  Woman's  Pbopbett  Is  Kot  Subjbot  to  a  Mbchahio's  Libh 
TBOUOH  the  building  is  located  within  forty  feet  of  the  dwelling  ocon- 
pied by  her  and  her  hnsband,  and  she  witnessed  its  construction  and 
progress,  and  gave  some  direction  to  the  carpenters,  if  she  showed  no 
more  interest  in  the  improvement  than  a  wife  would  take  in  a  building 
on  land  belonging  to  her  hnsband,  and  the  contract  for  the  work  was 
made  with  him,  and  the  materials  procured  on  his  order,  and,  for  aught 
that  appears  to  the  contrary,  were  sold  on  his  personal  credit^  and  she 
did  not  in  fact  authorise  him  to  act  as  her  agents  was  not  consulted 
about  the  contract^  and  had  no  knowledge  of  its  terms. 

W.  p.  and  A.  B.  Orace^  for  the  appellant 

White  and  Woolridget  and  W  5.  McCain^  for  the  appellee. 

Mansfield,  J.  This  action  was  brought  to  enforce  a  lien 
daimed  by  the  plaintiff,  McFadden,  upon  a  house  and  lot 
belonging  to  the  defendant^  Mrs.  A.  C.  Hoffman,  for  the  price 
of  materials  furnished  by  the  plaintiff  and  used  in  the  erec- 
tion of  the  house.  The  lot  is  the  defendant's  separate  prop* 
erty,  and  the  complaint  alleges  that  the  materials  were 
purchased  by  Ed  Hoffman,  her  husband,  and  that  in  obtain* 
ing  them  he  acted  as  her  agent  The  answer  denies  that  the 
husband  of  the  defendant  was  her  agent,  or  that  he  purchased 
the  materials  for  her  or  with  her  consent;  and  it  alleges  that 
the  house  was  erected  against  her  express  objection.  The 
action  was  brought  at  law,  but  upon  the  plaintiff's  motion 
was  transferred  to  the  equity  docket.  The  decree  of  the 
chancellor  was  in  favor  of  the  plaintiff,  and  the  defendant 
has  appealed. 

Under  the  statute  of  this  state  creating  a  lien  for  work  done 
or  materials  furnished  in  making  improvements  on  real  prop- 
erty, the  lien  exists  only  where  the  labor  is  performed,  or  the 
materials  supplied,  under  a  contract,  express  or  implied,  with 
the  owner  of  the  land  improved,  or  with  "his  agent,  trusteCi 
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contractor,  or  Bubcon tractor":  Mansfield's  Digest,  sec.  4402. 
The  terms  of  the  act  import  no  intention  to  create  a  lien  in 
the  absence  of  such  contract,  and  there  is  no  decision  of  this 
court  giving  the  statute,  hy  construction,  a  wider  meaning 
than  its  language  implies:  Eogera  v.  Phillips^  8  Ark.  366;  47 
Am.  Dec.  727.  The  -views  as  to  the  origin  of  a  material-man's 
lien,  expressed  by  Judge  Walker  in  Cohn  r.  Hnger^  30  Ark. 
25,  and  referred  to  in  the  argument,  go  no  further  than  to  in* 
dicate  an  opinion  that  the  lien  may  be  asserted,  although  the 
materials  are  not  furnished  under  a  contract  with  the  land- 
owner, if  they  are  supplied  under  an  agreement  wiUi  his  con* 
tractor. 

In  Rogen  v.  PhiUlpny  8  Ark.  866,  47  Am.  Deo.  727,  it  was 
decided  that  a  married  woman  could  not  enter  into  a  contract 
auch  as  would  subject  her  property  to  a  mechanic's  lien;  but 
since  the  time  of  that  decision  a  married  woman  has  been 
empowered  by  the  laws  of  this  state  to  hold,  devise,  bequeath, 
or  convey  her  property,  real  and  personal,  ^  the  same  as  if  she 
were  a  fem€  eoW:  Oonstitution  1874,  art  9,  sec  7;  Mans- 
field's Digest,  c.  104.  And  it  has  been  held  that  while  the 
constitutional  and  statutory  provisions  by  which  this  change 
has  been  effected  do  not  expressly  enlarge  a  married  woman's 
capacity  to  contract  generallyi  the  statute  does,  by  implica* 
tion,  enable  her  to  charge  her  separate  estate:  Walker  v.  /et- 
tup,  43  Ark.  163.  Under  existing  laws  her  power  to  ooovey 
her  real  property  is  unlimited,  and  it  is  well  settled  that  she 
may  mortgage  it  for  the  payment  of  her  husband's  debts: 
Scott  V.  Wardf  85  Ark.  480.  We  think  she  may  also  enter 
into  a  contract  for  its  improvement,  and  that  such  contract 
may  be  made  the  basis  of  a  mechanic's  lien  for  labor  or  mate- 
rials: 2  Jones  on  Liens,  sec.  1260;  Hauptman  ▼•  Cotfini  20 
N.  Y.  248;  Fowler  v.  Seaman,  40  N.  Y.  592. 

As  she  may  contract  personally  for  the  improvement  of  her 
estate,  she  can  of  course  do  so  by  an  authorized  agent;  and 
her  husband  may  become  her  agent  for  that  purpose.  But 
his  authority  to  make  such  contract  will  not  be  implied  from 
the  marital  relation,  nor  from  the  mere  fact  that  he  occupies 
or  manages  and  controls  her  real  estate:  2  Bishop's  Married 
Women,  sec.  396;  2  Jones  on  Liens,  sec.  1264;  Mechem  on 
Agency,  sec.  63;  Eudd  v.  Peters^  41  Ark.  177.  The  laws  of 
this  state  declare  that  the  property  of  a  married  woman 
"  shall  not  be  subject  to  the  debts  of  her  husband  ":  Const, 
art.  9,  sec.  8;  Mansfield's  Digest,  sec.  4624,    This  declaration 
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Applies  as  well  to  a  debt  which  he  contracts  for  the  improve* 
ment  of  her  estate  as  to  any  other.    In  some  of  the  states  a 
mechanic's  lien  may  be  asserted  on  property  which  has  been 
improved  with  the  knowledge  and  consent  of  the  owner,  but 
without  any  contract  on  his  part.    But  our  statute,  as  we 
have  seen,  requires  a  contract  with  the  owner;  and  this  can- 
not be  implied  from  the  knowledge  of  the  wife  that  her  hus- 
band is  causing  her  land  to  be  improved,  nor  from  her  mere 
consent  thereto.    If  he  contracts  as  her  agent,  it  must  appear 
that  he  was  authorized  to  do  so.    And  his  authority  cannot 
be  derived  by  implication  from  circumstances  which  ordina- 
rily owe  their  existence  solely  to  the  marriage  relation:  2 
Jones  on  Liens,  sec.  1265;  OUman  v.  DiArow^  45  Conn.  668; 
Phillips  on  Mechanic's  Liens,  sees.  105, 106;  and  cases  cited; 
Conway  v.  Crook,  66  Md.  291;    Fetter  y.  Wihon,  12  B.  Mon. 
90;  Kan8<u  City  Planing  MiU  Co.  v.  Brundage,  25  Mo.  App. 
268;  Jones  v.   Walker,  63  N.  Y.  612;  2  Bishop's  Married 
Women,  sec.  896;  Knott  v.  Carpenter,  3  Head,  542;  75  Am. 
Dec.  779.     A  married  woman  may,  by  silently  acquiescing 
in  the  contract  of  one  who  to  her  knowledge  assumes  to  act 
ss  her  agent,  be  estopped  to  deny  the  agency.    And  where 
the  husband   contracts  for  the  improvement  of  his  wife's 
property  with  one  who  believes  him  to  be  the  owner,  and  the 
wife,  knowing  this  fact,  permits  the  work  to  be  done  without 
disclosing  her  right,  it  has  been  held  that  she  will  be  estopped 
to  set  up  her  title  in  defense  of  an  action  to  enforce  the  con- 
tractor's lien:   Bigelow  on  Estoppel,  602,  603;  2  Jones  on 
Liens,  sec.  1264.     But  in  this  case  we  find  in  the  conduct  of 
the  defendant  no  element  of  estoppel.    Her  husband  did  not 
assume  to  act  as  her  agent,  and  the  plaintiff  knew  that  she 
was  the  owner  of  the  lot  on  which  the  house  was  erected. 

It  is  argued  that,  under  section  4637  of  the  digest,  the  hus- 
band of  the  defendant  is  presumed  to  have  contracted  as  her 
agent  The  section  referred  to  is  taken  from  the  act  of  De- 
cember 16,  1876,  and  is  as  follows:  '^The  fact  that  a  married 
woman  permits  her  husband  to  have  the  custody,  control,  and 
management  of  her  separate  property  shall  not,  of  itself,  be 
sufficient  evidence  that  she  has  relinquished  her  title  to  said 
property,  but  in  such  case  the  presumption  shall  be  that  the 
husband  is  acting  as  agent  or  trustee  of  his  wife."  There  is 
much  in  the  phraseology  and  provisions  of  the  act  mentioned 
to  justify  the  question  whether  any  part  of  it  applies  to  real 
property:  Rudd  v.  Peters,  41  Ark.  184.    But  the  section  quoted 
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baa  been  construed  to  mean  that  the  husband  shall  not  ac- 
quire title  by  the  wife's  permission  to  use,  control,  or  manage 
her  property:  Rudd  v.  Peters^  41  Ark.  184.  The  presumption 
it  raises  is  for  the  protection  of  the  wife's  property  against 
seizure  for  the  husband's  debts.  It  makes  the  latter's  control 
or  management  of  the  property  evidence  only  of  an  agency 
for  that  purpose,  and  not  of  any  power  to  bind  the  property 
by  contract.  If  the  presumption  of  the  statute  could  be  re- 
sorted to  for  the  purpose  of  showing  the  authority  to  make  a 
contract  by  virtue  of  which  the  wife's  property  may  be  sub- 
jected to  a  lien,  it  might  become  an  instrument  for  depriving^ 
her  of  the  rights  it  was  designed  to  protect.  The  burden  of 
the  proof,  then,  was  on  the  plaintifif  to  establish  the  agency 
alleged  in  his  complaint. 

The  building  erected  was  located  only  about  forty  feet  from 
a  house  occupied  by  the  defendant  and  her  husband.  She 
witnessed  the  progress  of  the  work,  and  gave  some  directions 
to  the  carpenters  as  to  the  manner  of  executing  it.  Her  hus- 
band had  expressed  a  desire  to  have  the  building  so  con- 
structed that  she  would  be  pleased  with  it,  and  one  of  the 
witnessess  testified  that  **she  was  present  every  day,  and  had 
the  work  done  to  suit  her."  But  it  is  not  shown  that  she 
manifested  any  greater  interest  in  the  improvement  than  a 
wife  would  usually  take  in  the  building  of  a  bouse  upon  land 
belonging  to  her  husband  and  put  up  so  near  to  the  place  of 
her  residence.  Nor  does  it  appear  that  there  was  any  greater 
deference  to  her  wishes  in  the  plan  of  the  house  than  is  com- 
monly shown  by  a  husband  in  causing  a  similar  work  to  be 
done  at  his  own  expense.  The  contract  for  the  work  was 
made  with  the  husband,  and  the  labor  of  the  carpenters  was 
all  paid  for  by  him.  All  the  materials  purchased  from  the 
plaintiff  and  others  were  procured  on  the  husband's  order, 
and,  for  aught  that  appears  to  the  contrary,  they  were  sold 
entirely  on  his  personal  credit.  The  defendant  testified  that 
she  objected  to  the  erection  of  the  house  for  reasons  which  she 
states;  and  in  this  respect  her  testimony  is  supported  by  that 
of  two  other  witnessess.  She  also  states  that  her  husband 
was  not  authorized  to  act  as  her  agent,  and  that  she  was  not 
consulted  about  the  contract  for  the  improvement,  and  had 
no  knowledge  of  its  terms. 

Our  opinion  is,  that  on  the  proof  adduced  the  plaintiff  was 
entitled  to  no  relief.  The  judgment  will  therefore  be  reversed, 
and  the  complaint  dismissed. 
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MCCKA.'VIC*8    LiKN    ON    SbPARATB    PrOPBRTT    OF    MARRIED    WOKAN. — A 

nAiried  womaii's  wparata  property  is  subject  to  a  mechanio's  lien,  alihoagh 
tJie  coDtraoi  wm  made  with  the  hasbend,  if  she  it  oogniauit  of  the  prograse 
•f  the  work  aad  oonsenta  to  its  being  done:  Bevcm  ▼•  ThadBora,  143  Pa.  Sk 
182;  2i  Am.  Bk  Bap.  529;  Bode^  ▼.  Thackara,  143  Pa.  St.  171;  24  Am.  St 
Rep.  526.  This  question  is  fully  discussed  in  Aiihen  ▼.  TarbooD,  48  Minn.  18; 
31  Am.  St.  Rep.  616,  and  note,  with  the  cases  collected.  See  also  Wkeaiom 
▼.  Trimhle,  145  Mass.  345;  1  Am.  St.  Rep.  463^  and  note. 

HuBBAHp  AXD  WiFx~Hu8BAKD  AS  Wifb's  Agbnt.— A  husband  may  aot 
as  agent  for  his  wife  in  transactions  relating  to  her  separate  estate:  Weiibrod 
▼•  OaUoo^  tie,  Rg.  Co.,  18  Wis.  35;  86  Am.  Dec  743,  and  note;  Feller  ▼. 
Aldem,  23  Wia.  301;  99  Am.  Dea  173;  Lamsiana  NaL  Bank  ▼.  SeoU,  42  La. 
Ana.  786;  Odtorne  ▼.  WmseB,  106  N.  C.  651;  Wrwitow  t.  Oakley,  133  N.  Y. 
506;  28  Am.  St.  Bep.  661,  and  note;  SeoUith  etc  Mortgage  Co.  t.  Deae,  35 
&  a  42;  28  Am.  Sk  Rep.  832;  Bodep  r.  Thaekara,  148  Pa.  St  171;  24  Am. 
8t  Bepw  626,  and  note;  WUUamer.  Simmone,  79  Qa.  649.  A  married  woman 
ddiToring  a  deed  to  her  hnsband  to  enable  him  to  borrow  money,  thereby 
Kithoriaes  him  to  deliTor  the  deed  to  the  grantee  for  each  amount  as  he  may 
•00  fit:  Butt  ▼.  Coe,  77  OaL  54;  11  Am.  St  Rep.  235.  To  the  same  effect  sea 
J^^ed  T.  Morton,  24  Neb.  760;  8  Am.  St  Rep.  247.  See  note  to  Shivon  y. 
fUmmutm  28  Am.  Rep.  876.  Upon  a  sale  of  the  separate  property  of  the 
vifet  a  payment  of  the  porchasa  money  to  the  hosband  binds  the  wifai 
An«jmt.  Baker,  70  Tax.  498. 


Gilkebson-Sloss  Commission  Go.  v.  Salinger. 

[M  AUANUUi.  294.] 

A  Mabitii>  Womah  Oanhot  Bboomb  a  Pabthbr  witb  Hbr  Hvsbajtd  In 
a  maroantOe  business  though  the  statute  declares  that  a  married  woman 
niay  bargain,  sail,  and  transfer  her  personal  property,  and  carry  on  any 
trade  or  business  on  her  sole  and  separate  account,  and  that  her  earn* 
inga  from  her  trade,  business,  labor,  or  services  shall  be  her  sola  and 
separata  property  and  may  be  iuTested  by  her  in  her  own  name,  and 
aha  may  alone  sue  and  be  sned  in  the  courts  of  the  state  on  account  ol 
•oeli  property,  business  and  senrices. 


Ewan  and  TKovmb^  and  W.  S.  McCain^  for  the  appellants. 
W.  F.  HiU,  for  the  appellee. 

Hughes,  J.  The  qoestion  is  presented  by  a  demurrer 
which  the  court  below  sustained  to  the  following  complaint: 

**The  plaintiff,  Oilkerson-Sloss  Commission  Company,  a 
corporation  incorporated  under  the  laws  of  Missouri,  doing 
business  at  St.  Louis,  state  that  Louis  Salinger  died  on  the 
twenty-sixth  day  of  November,  1890;  that  at  the  time  of  his 
death,  and  for  five  years  previous  thereto,  the  defendant,  Lena 
Salinger,  was  the  wife  of  said  Louis  Salinger;  that  for  some 
time  previous  to  January  20,  1888,  the  defendant  and  one 
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William  Hooker  were  partners  in  trade  under  the  firm  name 
of  William  Hooker  A  Co.,  doing  a  general  mercantile  business 
at  Brinkley,  Arkansas,  and  on  said  twentieth  day  of  January, 
1888,  said  William  Hooker  sold  and  transferred  all  his  right 
and  interest  in  the  property  and  assets  of  said  firm  of  William 
Hooker  A  Co.  to  said  Louis  Salinger,  and  thereby  said  Liouis 
Salinger  and  the  defendant,  Lena  Salinger,  became  Jointly 
interested  in  the  ownership  of  said  partnership  property,  and 
said  Louis  and  Lena  then  and  there  agreed  to  adopt  tlie  firm 
name  and  style  of  L.  Salinger  &  Co.,  and  to  carry  on  and 
continue  said  mercantile  business  as  partners  with  each  other, 
and  they  did  adopt  said  name  and  style  of  L.  Salinger  &  Co., 
and  did,  pursuant  to  such  partnership  agreement^  carrjr  oo 
Buch  business  from  the  said  twentieth  day  of  January,  1888, 
until  the  day  of  said  Louis  Salinger's  death,  to  wit:  NoTember 
26,  1890,  and  while  such  partnership  business  of  L.  Salinger 
A  Co.  was  being  carried  on,  to  wit,  during  the  year  1890,  the 
plaintiff  sold  and  delivered  to  L.  Salinger  &  Co.  goods,  wares, 
and  merchandise  to  the  sum  of  one  thousand  two  hundred  and 
sixty  dollars  and  thirty-six  cents,  for  part  of  which  said  L. 
Salinger  &  Co.  executed  to  plaintiff  two  promissory  notes. 
An  itemized  statement  of  plaintiff's  account  against    said 
L.  Salinger  A  Co.,  including  the  amount  of  said  notes,  together 
with  the  notes,  is  herewith  filed,  showing  all  credits  to  which 
they  are  entitled,  and  leaving  a  balance  of  five  hundred  and 
seventy-one  dollars  and  fifty-nine  cents  due  and  unpaid  to 
plaintiffs.     No  part  of  said  indebtedness  has  been  paid  except 
as  credited  on  said  statement." 

Can  a  married  woman  become  the  partner  of  her  husband 
in  a  mercantile  business? 

In  many  of  the  states  it  is  held  that  she  may,  under  stat- 
utes enlarging  the  powers  of  married  women  and  removing  in 
part  their  disabilities  at  common  law.  It  is  so  held  in  Suau 
V.  Caffe,  122  N.  Y.  308.  But  the  weight  of  authority  is  that 
she  cannot.  At  common  law  the  legal  existence  of  the  wife 
was  merged  in  that  of  the  husband,  and  they  could  not  con* 
tract  with  each  other. 

Section  7  of  article  9  of  the  constitution  of  1874  provides 
that  'Hhe  real  and  personal  property  of  any  feme  covert  in  this 
state,  acquired  either  before  or  after  marriage,  whether  by 
gift,  grant,  inheritance,  devise,  or  otherwise,  shall,  so  long  as 
she  may  choose,  be  and  remain  her  separate  estate  and  prop- 
erty, and  may  be  devised,  bequeathed,  or  conveyed  by  her  the 
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Mine  as  if  she  were  a  feme  soUj  and  the  same  shall  not  be 
nbfeet  to  the  debte  of  her  husband." 

It  has  been  held  that  under  this  section  a  married  woman 
maj  ciHivej  her  separate  estate,  and  acknowledge  the  ezeco- 
tfam  of  a  deed  for  registration  as  a/enw  tole:  RoberU  v.  Wileo7>' 
Wif  86  Ark.  855.  She  cannot,  however,  make  an  executory 
eoDtract  to  convey  land  which  will  bind  her  or  her  heirs: 
Fdkner  v.  Tighe,  89  Ark.  857;  Chritman  r.  Partes,  88  Ark.  81. 
By  section  4625  of  Mansfield's  Digest  it  is  provided  that 
"a  married  woman  may  bargain,  sell,  assign,  and  transfer 
ber  separate  personal  property,  and  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services  on  her  sole  and 
•eparate  account;  and  the  earnings  of  any  married  woman 
from  her  trade,  business,  labor,  or  services  shall  be  her  sole 
and  separate  property,  and  may  be  used  and  invested  by  her 
in  her  own  name;  and  she  may  alone  sae  or  be  sued  in  the 
courts  of  this  state,  on  account  of  the  said  property,  business, 
or  services." 

Under  similar  statutes  it  has  been  held  by  some  courts  that 
a  married  woman  could  not  become  the  partner  of  anyone  in 
business.  In  AbboU  v.  Jacksofi,  48  Ark.  212,  Judge  Eakin 
Bald:  **It  is  well  settled,  too,  that  a  married  woman,  under 
Boch  statutes  as  that  of  April  28^  1878,  can  form  a  partnership 
as  a  sole  trader  with  a  third  person  other  than  her  husband.'* 
But  it  has  not  been  heretofore  determined  expressly  in  this 
Btate  that  a  married  woman  can  or  that  she  cannot  enter  into 
partnership  with  her  husband. 

In  Countz  v.  Mariling,  80  Ark.  17,  it  was  held  that  a  judg- 
meat  by  confession  rendered  against  the  husband  in  favor  of 
tbe  wife  is  void,  and  will  be  quashed  on  certiorari.  This  was 
^  ihe  ground  of  the  legal  unity  of  husband  and  wife  and  the 
inability  of  the  wife  to  sue  the  husband  at  common  law.  In 
^ow  V.  Wade,  81  Ark.  678,  it  is  held  that  husband  and  wife 
Are  incapable  of  contracting  with  each  other. 

Under  a  statute  similar  to  ours,  it  is  held,  in  Haas  v.  Shaw^ 
Bl  Ind.  884,  46  Am.  Rep.  607,  that  a  wife  cannot  form  a  part- 
i^TBhip  with  her  husband.  See  also  Lord  v.  Parker,  8  Allen, 
127;  Plumer  v.  Lord,  5  Allen,  460;  Speier  v.  Opfer,  78  Mich. 
^;  16  Am.  8t.  Rep.  556;  Harris  on  Contracts  of  Married 
Women,  sec.  618;  Mayer  v.  Soysier,  80  Md.  402;  Carey  v. 
ftirrvw,  20  W.  Va.  571;  48  Am.  Rep.  790;  De  Graum  v.  Jonee, 
23Pla.8a 
h  view  of  the  legal  unity  and  identity  of  husband  and  wife 
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at  common  law,  and  the  wife's  incapacity  to  sue  the  husbanc 
at  law,  and  the  rulings  of  our  court  upon  the  incapacity  o 
the  wife  to  contract  with  her  husband,  we  are  of  the  opinion 
that  the  wife,  under  our  statute,  cannot  form  a  partnershij! 
with  her  husband.  As  the  credit  in  this  case  was  given  tc 
the  firm  of  which  she  could  not  be  a  member,  and  as  she  is 
sued  as  surviving  partner  of  that  firm,  there  can  be  no  re- 
covery against  her  in  this  action. 
The  judgment  is  aflSrmed. 

JuDGB  Hbkingwat  dissented  from  the  opinion  of  the  majority  of  th* 
Judges.  He  said  that  it  wm  conceded  that  the  law  anthoriaad  a  nuurriad 
woman  to  enter  into  business  as  a  member  of  a  partnership  and  that  thevo 
was  no  provision  of  the  statute  authorizing  her  to  l>ecome  a  partner  which 
did  not  apply  to  a  partnership  with  her  husband  as  well  as  to  a  partnerahip 
with  a  stranger.    Judge  Battle  joined  in  thia  dissent. 

A  Marbixd  Woman  Cannot  Bsooita  a  Pastnoi  ni  Businssb  wm 
Hkb  Husband:  Board  qf  TracU  ▼.  Hayden^  4  Wash.  263;  81  Am.  St.  Rapb 
919,  and  extended  note  fully  discussing  the  subjeot^ 


Board  of  Impboyement  v.  School  Distbiot* 

[66  AbkarsaS,  804.) 

Ah  Assbssmbnt  of  Public  Sohool  Propbbtt  vor  Local  iMPBOYncnm 
Is  Not  Authorized  by  a  statute  which,  in  general  terms,  requiraa  the 
assessment  to  be  upon  all  real  property  situate  in  the  distriek 

W,  O.  Whipple,  for  the  appellant. 

MotHb  M.  Cohriy  for  the  appellee. 

Heminqway,  J.  This  case  involves  the  question  of  the  lia^ 
bility  of  a  public  schoolhoune  to  assessment  under  the  provi- 
sions of  the  digest  with  reference  to  "assessing  property  for  local 
improvements  in  cities  of  the  first  class":  Mansfield's  Digest, 
sec.  825  et  seq.  The  school  board  contends  that  the  school- 
house  is  not  liable  to  such  assessment,  while  the  board  of  im- 
provement contends  that  it  is.  It  is  conceded  that  the 
improvement  district  was  regularly  organized,  and  that  the 
schoolhouse  is  embraced  within  it;  the  contention  is  that  be- 
cause it  is  a  schoolhouse,  belonging  to  a  public  school  board, 
it  is  not  liable  to  the  assessment.  The  claim  of  exemption  is 
placed:  1.  Upon  the  fifth  section  of  the  sixteenth  article  of 
the  constitution  of  1874,  which  provides  that  "  public  prop- 
erty, used  exclusively  for  public  purposes,  churches  used  as 
such,  cemeteries  used  exclusively  as  such,  school-buildings 
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tnd  apparatas,  libraries  and  grounds  used  exclusively  for 
•chool  purposes,  and  buildings  and  grounds  and  materials 
Qsed  exclusively  for  public  charity,"  shall  be  exempt  from 
taxation;  and,  2.  Upon  the  terms  of  the  act  that  regulates  the 
assessment  of  property  for  local  improvements,  and  describes 
the  property  to  be  assessed  simply  as  '^all  the  real  property 
situated  in  the  district." 

We  have  no  difficulty  in  disposing  of  the  first  ground  relied 
upon.  The  rule  established  by  a  consensus  of  authorities — 
text-writers  and  adjudged  cases — is  that  the  constitutional 
exemption  refers  alone  to  taxes  for  general  purposes  of  rev* 
enoe,  and  has  no  reference  to  special  taxes  or  assessments  for 
local  improvements.  If  the  case  of  Peay  v.  Little  Rocky  32 
Ark.  31,  is  an  authority  against  it,  that  of  DavU  v.  Oaines^  48 
Ark.  870,  is  in  support  of  it;  and  if  there  be  any  conflict  be- 
tween these  cases,  we  approve  the  latter,  as  right  upon  prin- 
eiple  and  in  line  with  the  authorities:  Cooley  on  Taxation, 
2d  ed.,  207,  and  cases  cited. 

As  to  the  second  ground  relied  upon  to  sustain  the  claim  of 
exemption,  we  find  the  authorities  divided.  The  argument 
in  favor  of  the  exemption  is  that  as  the  statute,  in  defining 
the  property  to  be  assessed,  does  not  expressly  mention  public 
property  or  include  it  by  any  necessary  implication,  the  pre- 
Bumption  is  that  it  was  not  intended  to  be  assessed. 

A  leading  case  in  support  of  the  contention  is  Worcester  Co. 
▼.  Worcester,  116  Mass.  193;  17  Am.  Rep.  159.  The  question 
there  arose  upon  the  liability  of  a  courthouse  to  assessment 
by  a  sewer  district  The  court  held  that,  although  it  was  not 
exempt  by  the  statute,  which  had  reference  to  general  taxes 
only,  it  was  free  from  taxation;  because,  being  public  prop- 
^Tty,  acquired  by  public  funds,  managed  by  public  authori- 
ties,  constituting  an  instrumentality  for  the  performance  of 
public  functions,  it  was  not  to  be  deemed  a  subject  of  taxa- 
tion, either  general  or  special,  unless  the  intent  of  the  legis- 
lature to  render  it  so  clearly  appeared. 

In  the  case  of  the  City  of  A  tlanta  v.  First  Presbyterian  Churchy 
&6  Qa.  730,  the  question  of  the  liability  of  a  church  to  assess- 
ment was  presented  to  the  supreme  court  of  Georgia.  The 
statute  provided  that  all  real  estate  abutting  on  the  street 
improved  should  be  assessed,  and  the  contention  was  that 
churches  were  expressly  exempted  from  taxation,  and  that  if 
tbe  exemption  applied  to  general  taxes  only,  it  implied  an 
exemption  from  special  taxes  or   assessments.    The   court 
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held  that  the  statatoiy  exemption  fttrnished  no  immunity 
from  the  special  taxes,  and  that  there  was  no  implied  ex- 
emption in  favor  of  charches;  but  in  discussing  the  latter 
question  Judge  Bleckley  said:  *^We  can  be  morally  certain 
that  they  (the  terms  of  the  act  providing  for  the  asseBsinent) 
comprehend  more  than  the  legislature  intended  they  should; 
for  tbey  cover  by  their  letter  public  as  well  as  private  prop- 
erty, and  subject  the  whole  alike  to  assessment,  lien,  levy,  and 
sale.  That  the  public  property  of  the  United  States,  the 
state,  county,  or  the  city,  was  intended  to  be  dealt  with  thus 
is  so  iiiiprobable  that  we  can  'have  no  hesitation  in  holding 
that  an  implied  exception  as  to  all  public  property  can  and 
should  be  ingrafted  upon  the  act  by  construction." 

In  the  case  of  the  County  Commiasionera  etc.  v.  Board  of 
Managers^  62  Md.  127,  the  question  arose  upon  the  assessment 
of  property  held  by  the  board  of  managers  of  the  state  hos- 
pital for  street  construction.  The  court  said  '*  that  to  bind 
the  land  of  the  state  in  any  way  that  may  divest  it  from  the 
state,  or  destroy  or  impair  one  of  its  established  agencies  or 
means  for  carrying  on  its  functions,  the  legislature  mast  un- 

equivocally  give  its  sanction Itisnot  material  whether 

the  state's  property  may  be  takeif  from  it  by  a  tax  in  the 
nature  of  assessment  for  benefits  or  in  some  other  way.  The 
danger  exists  of  taking  that  which  belongs  to  and  is  essen« 
tial  to  the  state;  and  it  cannot  be  exposed  to  this  danger 
without  its  direct  sanction." 

A  like  conclusion  has  been  reached  by  other  courts:  CUy 
of  Toledo  V.  Board  of  Education^  48  Ohio  St.  87;  Edgerton  v. 
Huntington  School  Tp.,  126  Ind.  261;  State  y.  Hartford,  60 
Conn.  89;  47  Am.  Rep.  622. 

Although  a  special  tax  or  assessment  is  not  usually  em- 
braced within  the  meaning  of  the  general  term  *^  tax,"  the 
rule  under  which  public  property  is  presumed  to  be  exempt 
from  one  justifies  the  presumption  as  to  the  other.  In  speak- 
ing of  the  latter.  Judge  Cooley  says:  '^Some  things  are  always 
presumptively  exempted  from  the  operation  of  general  tax 
laws,  because  it  is  reasonable  to  suppose  they  were  not  within 
the  intent  of  the  legislature  in  adopting  them.  Such  is  the  case 
with  property  belonging  to  the  state  and  its  municipalities, 
and  which  is  held  by  them  for  governmental  purposes.  All 
such  property  is  taxable,  if  the  state  shall  see  fit  to  tax  it; 
but  to  levy  a  tax  upon  it  would  render  necessary  new  tazei 
to  meet  the  demand  of  this  tax,  and  thus  the  public  would 
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be  taxing  iteelf  in  order  to  raise  money  to  pay  over  to  iteelf, 
and  no  one  wonid  be  benefited  but  the  officers  employed, 
wboee  compensation  would  go  to  increase  the  aseless  levy. 
It  cannot  be  supposed  that  the  legislature  would  ever  pur- 
posely lay  such  a  burden  upon  public  property,  and  it  is 
therefore  a  reasonable  conclusion  that,  however  general  may 
be  the  enumeration  of  property  for  taxation,  the  property 
held  by  the  state  and  by  all  its  municipalities  for  govern* 
mental  purposes  was  intended  to  be  excluded,  and  the  law 
will  be  administered  as  excluding  it  in  fact":  Cooley  on  Tax- 
ation, 2d  ed.,  172. 

It  is  uniformly  conceded  that  this  rule  is  correct  when  ap- 
plied to  general  taxation;  the  reason  sometimes  given  for  it 
is  the  improbability  that  the  legislature  would  levy  a  tax 
npon  that  which  results  from  a  tax,  and  must  be  replaced  by 
t  tax,  and  which  is  used  for  governmental  purposes;  another 
reason  is  found  in  the  rule  of  statutory  construction  which 
presumes  that  the  legislature  never  intends  to  affect  or  trans- 
fer any  governmental  right  or  property,  unless  it  expresses 
its  intention  to  do  so  in  explicit  terms  or  makes  the  inference 
irresistible.  Whichever  be  the  true  reason  of  the  rule,  it  is 
well  settled;  and  we  think  it  should  apply  alike  to  special, 
and  to  general,  tax  laws. 

If  it  be  argued  that  the  reasoning  upon  which  the  rule  is 
placed  does  not  apply  to  special  taxes  for  local  improvements, 
because  the  levy  would  fall  upon  one  public  body  for  the 
benefit  of  a  smaller  one,  or  because  the  entire  school  district 
would  pay  the  tax  while  the  small  improvement  district  must 
bear  the  loss  from  the  exemption,  the  answer  is  that  the 
same  is  the  case  with  regard  to  general  taxes.  Exemption  of 
the  state  house  and  other  state  institutions  relieves  every 
taxable  subject  in  the  state  from  the  burden  of  taxation,  but 
it  deprives  the  particular  county  or  school  district  in  which 
they  are  situated  of  the  entire  county  or  school  tax;  and  so 
the  exemption  of  county  property  from  state  taxes  benefits 
the  county  only,  and  deprives  the  entire  state  of  revenue; 
still,  in  all  such  cases,  it  is  held  that  exemption  is  implied 
wherever  liability  is  not  expressed  or  necessarily  implied. 
If  the  disparity  of  burden  and  benefit  does  not  prevent  the 
operation  of  the  rule  as  to  general  taxes,  we  see  no  reason 
why  it  should  as  to  special  assessments.  See  Bndlich  on 
Interpretation  of  Statutes,  sees.  161-163;  Sedg.  on  Const, 
Stat  28,  837,  621;  Suth.  Stat.  Const.  421;  Galveston  Wharf 
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Co.  y.  Oalveaton,  63  Tex.  14;  Rochester  v.  Rush^  80  N.  Y.  302; 
People  y.  Brooklyn  Asseesorey  111  N.  Y.  505;  Jonee  y.  Taiham^ 
20  Pa.  St.  398;  Directors  of  Poor  v.  School  Directors,  42  Pa.  St 
21;  2  Dillon's  Municipal  Corporations,  4th  ed.,  sec.  773;  Pisopb 
y.  Doe,  36  Cal.  220;  West  Hartford  y.  ioard  o/  Commrs.  44 
Conn.  360. 

It  is  argued  that,  upon  the  authorities,  exemptions  of  pub« 
lie  property  from  local  assessments  is  denied,  and  cases  to 
sustain  the  argument  are  to  be  found,  decided  by  high  and 
learned  courts:  See  St.  Louis  Public  School  y.  St.  Louis^  26 
Mo.  468;  Sioux  City  y.  Independent  School  Diet.,  55  Iowa,  150; 
McLean  Co.  y.  Bloomingtonj  106  HI.  209;  Adams  Co.  y.  Quincy^ 
130  111.  566. 

But  in  our  opinion  they  are  based  upon  error.  The  reason 
upon  which  they  rest,  as  stated  by  the  Supreme  Court  of 
Iowa,  is  that  '^  taxation  is  the  rule  and  exemption  the  excep- 
tion," and  that  statutes  under  which  exceptions  are  claimed 
must  be  strictly  construed.  To  sustain  this,  Cooley  is  cited. 
The  same  reason  is  giyen  by  the  Supreme  Court  of  Illinois, 
and  Dillon  is  cited.  Both  courts  seem  to  haye  oyerlooked 
the  fact  that  the  authors  in  the  citations  made  were  consid- 
ering the  subject  with  reference  to  private  property,  and  had 
stated  the  rule  with  reference  to  public  property  to  be  that 
exemptions  would  be  implied  unless  otherwise  expressed: 
Cooley  on  Taxation,  2d  ed.,  172;  2  Dillon's  Municipal  Cor* 
porations,  4th  ed.,  sec.  743. 

It  is  argued  that  even  if  public  property  is  exempt,  the  ex- 
emption does  not  extend  to  the  property  of  public  school 
districts,  inasmuch  as  they  are  not,  strictly  speaking,  munici- 
pal corporations,  and  education  is  not  a  governmental  func- 
tion. The  constitution  provides  that  the  state  shall  ever 
maintain  free  public  schools,  and  in  performing  this  duty  it 
exercises  a  function  strictly  public  and  governmental.  It 
created  school  districts  and  imposed  upon  them  in  part  this 
duty,  and  in  order  to  discharge  it  they  own  schoolhouses. 
They  have  no  other  duty  than  to  perform  for  the  state  this 
public  function,  and  only  that  they  may  do  it  is  the  house 
held.  The  state  may  abolish  them,  take  the  property,  and 
undertake  directly  or  through  other  agencies  this  public  func- 
tion. The  means  of  controlling  the  property  would  thereby 
be  changed,  but  its  use  would  be  unchanged;  and  there  is 
nothing  in  the  policy  of  the  law  to  exempt  the  property  while 
held  and  controlled  by  the  state,  which  would  deny  the  ex- 
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emptiori  while  held  by  the  state's  agent  and  used  in  the  per- 
formance of  its  duties:  Green  v.  United  States^  9  Wall.  656, 
and  authorities  above  cited. 

There  is  nothing  in  the  act  to  require  the  inference  that  it 
was  intended  to  embrace  public  property  held  by  the  govern- 
ment,  the  state  or  any  of  the  state's  subordinate  agencies  and 
used  for  public  purposes.  It  could  not  include  the  first,  and 
this  the  legislature  no  doubt  knew;  but  there  is  as  much 
reason  to  suppose  that  it  intended  to  include  the  property  of 
the  government  as  that  of  the  state.  An  exception  must  be 
implied  as  to  the  property  of  the  government;  and  as  no  ap- 
propriate remedy  is  provided  for  collecting  sums  due  from 
the  state  or  any  of  its  agencies,  there  is  no  inference  that  the 
legislature  intended  to  include  such  property,  and  the  pre- 
sumption is  that  it  was  to  be  exempted. 

Affirmed. 

CocKBiLL,  C.  J.,  dissented. 


Taxation  ot  Public  PaoPXRTT.-^The  property  of  a  miinioipality, 
•ad  held  for  goTemmental  uses  toad  used  for  public  purpoees  is  not  mbjeol 
to  taxation  nnless  specially  made  so:  People  ▼.  Board  qfAsseesora,  111  N.  Y. 
fi05;  Meridian  v.  PhiUipe,  65  Miss.  362.  The  land  of  a  county  used  for  pub- 
lie  purposes  ib  exempt  from  all  taxation  whether  imposed  for  publie  pur- 
poses or  local  improvement  of  a  public  nature:  InhabUamU  ▼.  Mayor,  116  MJas» 
193;  17  Am.  Rep.  169,  and  note;  Black  ▼.  Shenoood,  S4  Va.  906.  County 
Khool  lands  owned  by  the  county  are  not  subject  to  taxation  whether  leased 
IT  not:  Dougherty  t.  Thompttm,  71  Tex.  192.  Property,  the  title  to  which 
is  held  by  the  United  States  for  whatever  purpose,  is  exempt  from  state 
taxation:  PeopU  r.  Uniied  StaUa,  93  IlL  80;  84  Am.  Bep.  15A. 

For  note  on  assessment  and  taxation  of  pablio  proper^,  8M  Soard  qf 
T.  Ottawa^  83  Am.  St  Rep.  400418. 


Biggin  v.  Hilliabd. 

[66  ABXAMUS,  €78.) 

SoBKOGATioir. — ^The  loan  of  money  to  a  debtor  to  discharge  hit  oU^thNi 
does  not  entitle  the  lender  to  be  subrogated  to  lecarities  whi^  the 
ereditor  held  for  the  enforcement  of  the  obligation. 

A  OooxTT  Is  Not  Sobjbot  to  Oabsishmknt. 

A  Gudror's  Bill  Mat  Bb  Sostaimsd  io  Rkaoh  Mohst  Dm  io  nn  Da- 
mrDAST  iBOM  A  County  or  other  municipal  oorporatioQ  not  sabjeol 
Io  garnishment.  If  the  court  oan  aaoertain  that  no  inooitTonienoo  wiU 
iwnlt  to  the  publio,  it  will  require  the  defendant  to  assign  his  iHnfln^ 
Io  a  reooiTer  to  be  collected  for  the  benefit  of  the  oomplainantb 
AM.  B&  KUn  Vol.  XXXV.  -8 
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Suit  in  the  nature  of  a  creditor's  bill  to  reach  moneys  due 
the  defendant,  Hilliard,  upon  a  written  contract  with  the 
county  judge  of  Jefferson  county,  for  the  reconstructing  of  a 
courthouse.  .  The  contract  was,  by  its  terms,  not  assignable 
by  Hilliard.  He  made  a  subcontract  with  W.  P.  Jones  to  do 
the  carpenter  work.  Plaintiff,  at  Hilliard's  request,  furnished 
part  of  the  materials  used  by  Jones.  For  part  of  these  Hilliard 
paid,  but  a  balance  of  four  hundred  and  nineteen  dollars  and 
forty  cents  remained  unpaid.  The  work  on  the  courthouse 
was  entirely  completed,  and  Hilliard  was  alleged  to  be  insol* 
vent.  The  trial  court  at  first  enjoined  the  county  judge  from 
paying  the  money  to  Hilliard,  but  afterwards  dissoWed  the 
injunction,  sustained  a  demurrer  to  plaintiff's  complaint  and 
denied  him  all  relief.    Thereupon  he  appealed. 

W.  T.  Woolridge  and  W.  If.  Harrisonf  and  Met  L.  Jone$^  for 
the  appellant. 

N,  T.  WhiUf  and  Crawford  and  Taylor^  for  the  appellee. 

GocKRiLL,  C.  J.  It  is  conceded  that  the  courthouse  is  ex- 
empt from  the  operation  of  the  statute  governing  mechanic'e 
liens,  and  that  the  statute  does  not  create  any  claim  or  lieu 
in  appellant's  favor  upon  the  fund  which  the  county  has  set 
apart  to  pay  for  the  repairs. 

The  contention  is  that  the  appellant  shows  a  right  to  equi* 
table  subrogation  to  the  right  of  Hilliard  to  proceed  against 
the  county  for  the  collection  of  an  amount  equal  to  his  claim 
against  Hilliard.  But  the  relation  of  the  parties  to  each  other 
is  not  sueh  as  to  invoke  the  application  of  that  doctrine. 

The  appellant,  according  to  his  allegations,  has  sold  to  the 
appellee,  upon  his  personal  credit  alone,  materials  to  be  used 
in  repairing  a  courthouse. 

In  the  absence  of  a  statute  giving  him  a  lien,  he  is  in  na 
better  condition  than  if  he  had  loaned  the  contractor  money 
to  carry  out  his  contract  with  the  county  in  making  the  re* 
pairs;  but  it  is  settled  that  the  loan  of  money  to  a  debtor  to 
discharge  his  obligation  does  not  entitle  the  lender  to  be  sub* 
rogated  to  securities  which  the  creditor  held  for  the  enforce* 
ment  of  the  obligation:  Rodman  v.  SanderSj  44  Ark.  604;  Kline 
▼.  Ragland,  47  Ark.  118;  Steamboat  WhiU  y.  Levy,  10  Ark.  411; 
Sheldon  on  Subrogation,  sec.  243. 

If  there  had  been  an  agreement  between  the  parties  that  the 
plaintiff  should  receive  pay  for  his  materials  from  the  county 
out  of  the  fund  due  Hilliard,  the  contractor,  for  repairs,  or  if 
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the  agreement  could  be  implied  from  the  conduct  of  the  par- 
ties, the  plaintiff  would  be  entitled  to  subrogation  by  reason 
of  his  contract;  but  that  would  be  conventional  subrogation, 
which  is  more  nearly  akin  to  assignment  than  to  subrogation 
by  operation  of  law.  There  is  no  allegation  in  the  complaint 
that  there  was  an  agreement  between  the  appellant  and  Hil« 
Hard  for  subrogation.  No  foundation  is  laid  therefore  for 
eoDventional  aubrogation. 

The  claim  of  one  whose  materials  are  used  in  the  construc- 
tion or  repair  of  a  building  is  more  meritorious  than  that  of 
the  contractor  who  has  used  the  materials  in  the  construction 
and  refusoB  to  pay  for  them.  Such  claims  have  preference  in 
general  by  statute.  It  would  doubtless  work  an  equitable  re- 
sult if  the  legislature  would  make  claims  for  materials  and 
labor  fumiahed  in  the  erection  or  repair  of  public  buildings  a 
lien  upon  the  fund  to  be  paid  therefor,  superior  to  the  claim 
<rfthe  contractor.  Laborers  and  material- men  could  then  di- 
vert the  course  of  the  payments,  which  would  otherwise  go  to 
the  contractors,  into  their  own  hands,  by  virtue  of  the  statu- 
tory subrogation.  But  where  there  is  no  legislation  and  no 
contract  to  affect  the  status  of  the  parties,  the  simple  relation 
of  debtor  and  creditor  exists  between  the  material-man  and 
contractor,  and  the  former  can  resort  only  to  the  remedies 
common  to  such  creditors  for  the  collection  of  their  debts. 

The  qaestion,  then  is,  Does  the  plaintiff,  a  simple  contract 
creditor,  state  facts  entitling  him  to  equitable  relief  against 
his  debtor? 

The  county  is  not  sued.  It  is  conceded  that  the  statute 
does  not  authorize  suit  in  the  circuit  court  against  a  county, 
and  that  it  could  not  be  made  a  party  to  this  suit  The  com* 
plaint  alleges  that  the  materials  were  furnished  to  Hilliard 
through  his  agent,  upon  Hilliard's  express  promise  to  pay  for 
them,  and  that  the  account  is  due  and  unpaid.  That  was  a 
statement  of  a  cause  of  action  for  a  personal  judgment  against 
Hilliard.  It  alleges  also  that  Hilliard  is  insolvent,  that  the 
coanty  is  indebted  to  him,  and,  in  effect,  that  unless  he  gets 
his  pay  out  of  the  amount  doe  by  the  county,  nothing  can  be 
collected. 

A  court  of  law  could  not  reach  the  debt  doe  by  the  eoonty, 
because  a  county  is  not  subject  to  garnishment:  Boone  Co.  T. 
Keck,  81  Ark.  887. 

It  is  the  peculiar  province  of  equity  to  reach  interests  of  a 
debtor  which  cannot  be  seized  under  legal  process,  when  its  aid 
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18  invoked  by  a  judgment  creditor  who  has  exhausted  his  legal 
remedies  without  effect.  But  the  act  of  March  81,  1887,  dis- 
penses with  the  necessity  of  a  previous  judgment  as  a  condi- 
tion to  obtaining  equitable  relief  under  a  creditor's  bill.  It 
provides  that  'Mn  suits  to  set  aside  fraudulent  conveyances, 
and  to  obtain  equitable  garnishments,  it  shall  not  be  neces- 
sary for  the  plaintiff  to  obtain  judgment  at  law  in  order  to 
prove  insolvency,  but  in  such  cases  insolvency  may  be  proved 
by  any  competent  testimony,  so  that  only  one  suit  shall  be 
necessary  in  order  to  obtain  the  proper  relief ":  Acts,  1887| 
193.  The  object  of  the  act  was  to  dispense  with  the  useless 
delay  and  expense  incident  to  obtaining  a  judgment,  which 
it  is  known  in  advance  will  prove  fruitless.  Courts  of  equity 
had  already  begun  to  relax  the  rule  requiring  a  judgment 
and  execution,  and  return  of  nulla  bona  to  show  that  the 
legal  remedy  was  inadequate.  The  statute  runs  in  that  line; 
it  is  remedial,  and  should  receive  a  liberal  construction  to 
effect  the  object  designed  by  it. 

Every  equitable  proceeding  wherein  a  remedy  is  devised  to 
apply  the  debt  of  a  third  person  to  the  extinguishment  of  the 
plaintiff's  demand  against  his  debtor,  is  a  suit  for  an  equitable 
garnishment.  That  is  the  object  of  the  plaintiff's  suit;  and  as 
the  complaint  alleges  that  the  debtor  is  insolvent,  and  that 
no  relief  could  be  obtained  at  law,  the  statute  dispenses  with 
the  necessity  of  a  previous  judgment.  Taking  the  allegations 
of  the  complaint  as  true,  the  plaintiff  has  laid  the  foundation 
for  a  creditor's  suit,  and  the  question  is,  can  the  debt  due  bj 
the  county  to  the  plaintiff's  debtor  be  subjected  to  the  pay- 
ment of  his  demand? 

The  case  of  Boone  Co.  v.  Keek,  81  Ark.  887,  holds  that  pub- 
lic policy  forbids  that  counties  should  be  subjected  to  the 
process  of  garnishment,  unless  the  legislature  certainly 
evinces  the  intention  to  grant  the  use  of  the  process  against 
them.  It  is  there  ruled,  as  we  have  seen,  that  our  statute 
does  not  extend  the  remedy  against  counties.  The  reasons 
of  policy  ordinarily  assigned  for  withholding  garnishment 
process  against  ooonties  and  other  mnnicipal  corporations 
are,  *'  the  inconvenience  and  impolicy  of  interfering  with  the 
operations  of  municipal  bodies,  by  drawing  them  into  con« 
troversies  with  which  they  have  no  concern,  and  diverting  the 
public  moneys  from  the  channel  in  which  •  .  •  .  they  are 
required  to  flow":  Drake  on  Attachments,  sec.  616. 

The  argument  as  to  the  impolicy  of  drawing  the  county 


Oct.  1892.]  RiGGIN   V.   HiLLTARD.  117 

into  a  litigation  with  which  it  has  no  concern  has  no  applica- 
tion in  this  case,  because  there  is  no  litigation  against  the 
county.  It  is  not  made  a  party  to  the  suit.  But  the  objection 
to  diverting  the  public  funds  from  the  channel  to  which  they 
have  been  turned  by  public  authority  exists  when  the  cause 
arises  in  equity  just  as  it  does  at  law.  But  the  remedies  of 
equity  are  not  fixed  and  unbending  like  the  legal  process  of 
garnishment;  and  if  the  court  can  ascertain  that  no  incon* 
venience  can  result  to  the  public  by  its  interference  with  the 
corporation's  right  to  pay  the  debt  directly  to  its  debtor,  there 
is  nothing  to  prevent  the  court  from  doing  so. 

In  Minnesota,  as  in  this  state,  a  municipal  corporation  can- 
not be  reached  by  the  process  of  garnishment,  but  it  is  there 
held  that,  in  a  suit  like  this,  a  defendant  who  is  the  county's 
creditor  may  be  compelled  to  assign  his  demand  against  the 
county  to  a  receiver  to  be  collected  and  applied  to  the  satis- 
faction of  the  plaintiff's  demand,  where  no  reason  of  policy 
intervenes:  Knight  v.  Ntish^  22  Minn.  452. 

The  supreme  court  of  Georgia  intimate,  but  do  not  decide, 
that  they  would  approve  the  practice  under  like  circum- 
stances: Doiterer  v.  Bowe,  84  6a.  769. 

A  similar,  though  not  identical,  practice  was  approved  by 
the  supreme  court  of  the  United  States  in  the  case  of  Smith 
T.  Bourbon  Co.,  127  U.  8.  105. 

In  Missouri  the  statute  expressly  prohibited  the  use  of  the 
writ  of  garnishment  against  a  municipal  corporation,  but  the 
supreme  court  of  the  state  held  that  it  did  not  protect  the  debt 
against  a  creditor's  suit  in  equity  to  apply  it  to  the  payment 
of  his  demand:  Pendleton  v.  PerkinSy  49  Mo.  565.  The  same 
conclusion  was  reached  in  Speed  v.  Brown,  10  B.  Mon.  108. 

In  the  case  of  the  Bank  of  Tennessee  v.  Dibrelly  8  Sneed, 
879,  a  creditor's  bill  seeking  to  subject  the  salary  of  a  state 
oflBcial  to  the  payment  of  his  debts  was  disallowed.  But  the 
case  is  in  harmony  with  the  principle  underlying  those  al- 
ready cited.  The  reason  given  by  the  court  for  the  decision 
18,  that  'Hhe  functions  of  government  might  be  suspended'' 
by  the  loss  of  efficient  servants  if  the  state  were  not  permitted 
to  pay  salaries  directly  to  her  officers:  See  MeMeekin  v.  State, 
9  Ark.  663;  RoeUer  v.  Ames,  83  Minn.  132.  The  remedy  is 
allowed  in  no  case  where  it  is  adjadged  that  the  public  will 
be  injuriously  affected. 

It  follows  that  relief  should  be  granted  to  the  plaintiff  un- 
less public  policy  intervenes  in  some  way. 
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The  complaint  alleges  that  the  debt  is  due  upon  a  contract 
to  repair  a  courthouse.  The  courts  commonly  concur  in 
holding  that  public  policy  forbids  any  interference  between 
the  county  and  its  contractor  under  such  circumstances  if 
the  work  is  still  in  progress,  for  the  interference  would  tend 
to  retard  the  occupancy  of  the  building.  But  here  the  com* 
plaint  alleges  that  the  work  has  been  completed.  There  is 
no  longer  any  public  interest  to  be  subserved  by  withholding 
payment  from  the  contractor,  and  no  reason  for  withholding 
the  debt  from  the  reach  of  the  remedy  in  this  sort  of  proceed* 
ing.  Judge  Dillon  goes  further,  and  expresses  the  opinion 
that  in  such  a  case  the  ordinary  process  of  garnishment 
should  be  allowed  against  a  municipal  corporation:  1  Dil« 
Ion's  Municipal  Corporations,  sec.  101 ;  City  of  Laredo  ▼.  Nalle^ 
65  Tex.  859.  But  the  case  of  Boone  Co.  v.  Keck,  81  Ark.  387, 
is  opposed  to  the  view  that  the  legal  process  of  garnishment 
can  be  used  against  a  county  in  any  case.  For  the  same  rea* 
8on,^it  was  held  in  that  case  that  a  county  could  not  be  made 
to  respond  to  a  creditor's  suit  supplementary  to  execution. 
Nothing  else  was  involved  or  determined  in  the  case.  It 
was  a  suit  directly  against  the  county;  the  plaintiff's  jadg* 
ment  debtor  was  not  a  party  to  it,  and  the  only  relief  asked 
was  against  the  county.  In  the  case  at  bar  the  plaintiff's 
debtor  is  the  party  against  whom  relief  is  sought,  and  the 
county  is  not  sued.  Therein  lies  the  cardinal  difference  be- 
tween the  cases. 

The  complaint  states  a  cause  of  action  against  Hilliard, 
and  shows  a  right  in  the  plaintiff  to  subject  the  debt  due  by 
the  county  to  the  satisfaction  of  his  demand.  That  can  be 
accomplished  under  proper  orders  of  the  court,  as  by  a  sale 
or  compulsory  assignment  of  the  debt  for  the  purpose  of 
applying  the  proceeds  to  the  satisfaction  of  any  judgment 
which  the  plaintiff  is  entitled  to  recover. 

The  demurrer  ought  therefore  to  have  been  overruled.  The 
judgment  will  be  reversed,  and  the  cause  remanded  with  di« 
lections  to  overrule  the  demurrer. 

It  is  so  ordered.  

SuBROOATioif— RioHTg  o»  VoLUKTiKRS.— To  Jiutify  th«  application  of  tlio 
doctrine  of  subrogation  the  person  paying  the  debt  must,  in  domg  so^  hava 
acted  under  the  oompnlsion  of  saving  himself  from  loes  and  not  as  a  mere 
Tolunteer:  Opp  ▼.  Ward,  126  Ind.  241;  21  Am.  St.  Rep.  220,  and  note;  Bmm 
v.  Undmxg,  95  Mo.  250;  6  Am.  St.  Rep.  4-,  and  note.  Where  money  is 
loaned  to  a'corporation  in  the  ordinary  course  of  business,  without  any  agree- 
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it  M  to  the  use  to  be  med^  of  it,  and  is  afterwards  paid  oat  to  laborera 
aad  aapply-meii,  the  peraooB  making  anoh  a  loan  are  not  entitled  to  be  sub- 
rogated to  the  elaims  paid  with  the  money  loaned  as  against  mortgagees  of 
^e  corporation:  FiddUy  Ina.  tie.  Co,  y.  Skmcmdoah  etc  M.  E.  Oo^  86  Va.  1| 
19  Am.  Bt.  Rep.  858,  but  one  who  pays  money  for  the  purpose  of  discharg« 
fng  a  lien  on  real  property  is  not  a  Yolnnteer  and  may  be  anbrogated  to  the 
lien  thns  discharged:  Ehnmert  y.  Thompson^  49  Minn.  386;  82  Am.  St.  Rep. 
M6,  and  note.  One  who  advancea  money  to  pay  off  a  lien  to  protect  his 
own  interests  is  not  a  volunteer:  Backer  ▼.  Pyw^  180  Ind.  288;  30  Am.  St. 
Rep.  S31,  and  note;  Rryhwrn  t.  MUeheO,  106  Ma  365;  27  Am.  St  Rep.  860^ 
and  note. 

Oabwishkkbt — Municipal  Oorpgratigns  whsthib  Subjxot  to. — As 
to  the  liability  of  mnnicipal  oorporations  to  ganushment»  see  note  to  WaUr* 
tary  ▼•  Board  qf  Commiasumeri,  24  Am.  St.  Rep.  73;  Bam  t.  WUbanUf  81 
Oa.  796;  Merrtll  y.  Campbell,  49  Wis.  535;  35  Am.  Rep.  785,  and  note; 
JfenPNi  T.  ChicagOy  45  UL  133;  92  Am.  Dec.  204,  and  note;  BwrfJuam  t.  Fond 
dK  Lot,  16  Wis.  103;  82  Am.  Deo.  668;  WaUrburyr.  Board  qf  Oamndashnertt 
10 Moot.  616;  24  Am.  St.  Rep.  67,  affirmed  in  WhalenY.  HarrUtm,  11  Moni^ 
til  ase  also  the  extended  note  to  />ioJfie  t.  Harvk,  18  Am.  Deo.  200^ 
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[66  AB¥AWiAH,  668.] 

HoHvrBAi>. — ^An  Ordsb  or  a  Probatx  Court  DiRBcrmo  thi  8al«  of  vn 
HomsTXAi)  OF  A  Dfobdbnt  Is  Void  if  made  dnring  the  minority  of  hia 
shildren,  or  while  his  widow  is  unmarried  and  has  not  abandoned  the 
homestead,  nor  acquired  any  other  in  her  own  right. 

SvBBOGATioiT — ^VoiD  JUDICIAL  Salbs. — Purchasers  under  a  Yoid  judicial  lalo 
are  entitled  to  be  subrogated  to  the  rights  of  the  creditors  whose  claims 
were  discharged  by  the  proceeds  of  such  sale. 

IvnaiAL  Salb8.~Thb  Maxim  of  Oavbat  Emftob  does  not  apply  to  a  Judi- 
eial  sale  where  the  defect  in  the  title  of  the  purchaser  is  occasioned  by 
some  irregularity  in  the  proceedings  depriving  them  of  the  power  to 
divest  the  title  held  by  the  defendant. 

OovTBAor — ^Pabtibs  IB  Pabi  Dblictto. — If  aoontract,  otherwise  unobjection- 
able, is  prohibited  by  a  statute  which  imposes  a  penalty  upon  one  of  the 
parties  only,  the  other  party  ii  not  in  pari  delicto,  and  he,  upon  disafiSrm- 
ing  the  oontractp  may  recover  ac^ainst  the  party  upon  whom  the  penalty 
is  imposed  for  any  money  or  property  which  has  been  advanced  upon 
such  contract. 

YvDiciAL  Salbs. — A  PuRcnASBR  at  an  Administratob's  Salb  of  a  Hokb- 
vriAD  Is  Not  ib  Pabi  Dblioto  with  the  administrator  and  therefore 
excluded  from  the  benefit  of  the  right  to  be  subrogated  to  the  claims  of 
sreditors,  on  the  ground  that  the  sale  by  the  administrator  was,  under 
tile  circumstances,  forbidden  by  statute  and  made  punishable  as  a  mis- 
dsmeanor,  nor  does  the  fact  that  the  purchaser  acted  as  one  of  the  ap- 
praisers of  the  homestead  preparatory  to  its  aale  deprive  him  of 
light  to  snbrogation* 
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Judicial  Sales.— A  Purchasbb  at  a  Void  Judicial  Salx  is  not  entitled  te 
be  subrogated  to  the  claims  of  creditors,  unless  it  appears  that  the  pro* 
ceedfl  oi  the  sale  were  appropriated  to  the  payment  of  such  olaima. 

SuBBOOATiov— FABTixa— One  who  sues  to  be  subrogated  to  the  rights  of 
creditors  of  a  decedent,  on  the  ground  that  he  has  purchased  property 
at  a  void  judicial  sale  made  to  raise  money  to  pay  their  «l"™^  ouisl 
make  them  parties  defendant. 

Price  and  Parker^  for  the  appellants. 
Bandera  and  WatHnSy  for  the  appellee. 

Battle,  J.  Under  the  constitutions  of  1868  and  1874  the 
probate  court  had  and  has  no  jurisdiction  to  order  the  sale  of 
a  homestead  of  a  deceased  person  for  the  payment  of  hie 
debts,  during  the  minority  of  his  children,  or  so  long  as  hie 
widow  remains  unmarried,  or  does  not  abandon  it,  or  shall 
not  be  the  owner  of  a  homestead  in  her  own  right.  During 
this  time  the  homestead  is  exempt  from  sale  for  the  payment 
of  the  debts  of  the  deceased  owner.  The  order  of  sale  in  this 
case  was,  therefore,  an  absolute  nullity:  McCloy  y.  Amett^  41 
Ark.  445;  Nichols  y.  Shearonj  49  Ark.  75;  Stayton  y.  Halpem^ 
50  Ark.  329. 

The  circuit  court  and  the  parties  treated  the  answer  of  ap- 
pellee as  a  cross-complaint.  Appellee  offered  no  resistance 
to  the  prayer  of  appellant's  petition,  but  conceded  all  they 
asked.  All  he  asked  was  to  be  subrogated  to  the  rights  of 
the  creditors  of  the  estate  of  Robert  E.  Bond,  deceased.  Is 
he  entitled  to  be  subrogated  to  such  rights?  is  the  principal 
question  presented  for  our  decision. 

Upon  the  right  of  purchasers  at  yoid  execution  or  judicial 
sales  to  subrogation  to  the  rights  of  creditors  to  the  payment 
of  whose  claims  the  purchase  money  paid  by  them  has  been 
appropriated  courts  are  not  agreed.  Many  consider  them  as 
yolunteers  acting  without  compulsion  and  for  no  purpose  of 
protecting  any  interest  of  their  own,  and  under  a  mistake 
of  law,  and  therefore  not  entitled  to  the  protection  of  courts  of 
equity.  On  the  other  hand,  others  hold  that  the  doctrine  of 
subrogation  rests  upon  the  natural  principles  of  equity  and 
justice;  that  purchasers  at  such  sales  who  are  entitled  to  the 
benefit  of  subrogation  are  not  yolunteers;  that  they  purchase 
at  a  sale  made  under  the  coerciye  process  of  law,  under  the 
honest  belief  that  they  are  getting  the  property  sold,  and  their 
money  is  actually  applied  to  the  benefit  of  the  owner  in  pay 
ing  hie  debts  or  remoying  charges  or  liens  upon  his  property; 
and  that  it  would  be  in  the  highest  degree  inequitable  and 
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against  good  conscience  to  permit  the  owners,  the  adminis- 
trators or  creditors,  as  the  case  may  be,  to  hold  or  enjoy  at 
the  same  time  the  benefit  of  the  property  sold  and  the  money 
of  the  purchaser  without  recompense,  and  that,  in  order  to 
prevent  this  injustice  and  wrong,  they  should  be  subrogated 
to  the  rights  of  the  creditors,  or  to  the  benefit  of  the  liens  or 
charges,  to  the  payment  of  whom  or  which  their  money  has 
been  applied.  According  to  the  latter  view,  it  is  the  belief  of 
the  purchaser  that  he  is  getting  the  property  sold,  and  the 
actual  application  of  the  money  to  the  benefit  of  the  owner  in 
paying  his  debts  in  removing  a  charge  or  lien  on  his  estate, 
which  constitute  the  equity.  There  is  no  conflict  between 
this  view  and  the  maxim  of  caveat  emptor.  That  maxim  ap- 
plies where  there  is  a  failure  of  title,  '^  because  of  a  want  of 
ownership  in  the  property  by  the  defendant  in  the  execution  or 
in  the  intestate,"  or  testator,  ^'  but  it  does  not  apply  to  the  de- 
fects in  the  title  of  the  purchaser  occasioned  by  a  failure  of 
the  sale  to  pass  the  title  of  the  defendant's  intestate,"  or  tes- 
tator. The  latter  view-  has  been  adopted  by  this  court,  and 
is  sustained  by  the  decided  preponderance  of  authority:  Wag^ 
gener  v.  Lyles,  29  Ark.  47;  Nichols  v.  Shearon,  49  Ark.  75; 
Ueherv.  Cole,  50  Ark.  361;  7  Am.  St.  Rep.  101;  McOee  v. 
TFo/Ita,  57  Miss.  638;  34  Am.  Rep.  484;  McTjaughlinY.  Daniel, 
8  Dana,  182;  Bright  v.  Boyd,  1  Story,  478,  2  Story,  605;  Scott 
V.  Dunn,  1  Dev.  &  B.  Eq.  425;  30  Am.  Dec.  174;  Valle's  Heira 
V.  Fleming's  Heirs,  29  Mo.  164;  77  Am.  Dec.  557;  Bhdgett  v. 
HUt,  29  Wis  182;  Hatcher  ^i.  Briggs,  6  Or.  31;  Short  v.  Porter, 
44  Miss.  533,  538;  Crippen  v.  Chappel,  35  Kan.  495;  57  Am. 
Rep.  187;  Levy  v.  Martin,  48  Wis.  198;  Freeman  on  Void 
Judicial  Sales,  sees.  51-54,  and  cases  cited. 

But  it  is  said  that  the  administrator  committed  a  misde- 
meanor by  undertaking  to  sell  the  homestead,  and  that  the 
appellee  was  a  pariiceps  criminis,  and  is  not  entitled  to  be 
subrogated  to  the  rights  of  creditors.  To  sustain  this  conten- 
tion, an  act  of  the  general  assembly,  numbered  105,  and^ 
approved  April  25,  1873,  is  relied  on.  Section  1  of  that  act 
provides  that  whenever  any  resident  of  this  state  shall  die 
leaving  a  widow  or  children  who  may  desire  to  claim  the 
benefit  of  the  homestead  of  the  deceased,  she  or  they,  as  the 
case  may  be,  shall  file,  with  the  clerk  of  the  probate  court  of 
the  county  in  which  the  homestead  is  situated,  an  accurate 
description  of  the  land  so  claimed,  and  apply  to  have  the  same 
reserved  from  sale;  and  section  2  provides  that  it  shall  be 
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the  duty  of  the  clerk,  immediately  after  the  filing  of  the  ap- 
plication, to  enter  upon  the  records  of  said  court  that  said 
homestead  has  been  duly  reserved  from  sale  upon  the  appli* 
cation  of  such  claimant  or  claimants.  Section  9  then  pro- 
vides that  when  these  sections  have  been  complied  with  by 
the  parties  claimant,  ^*any  administrator  or  executor  of  the 
estate  of  the  deceased  who  shall  assume  the  possession  of,  or 
in  any  manner  disturb  the  widow  or  children  of  the  deceased 
in  the  enjoyment  of,  said  homestead,  or  undertake  to  sell  the 
same,  shall  be  guilty  of  a  high  misdemeanor,  and  shall,  upon 
conviction,  be  imprisoned  in  the  county  jail  for  a  term  not 
less  than  one  nor  more  than  two  months,  and  shall  be  fined 
in  any  sum  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars."  The  first  two  sections  are  in  Mansfield's 
Digest,  but  the  ninth  is  omitted.  Finding  no  constitutional 
provision  or  statute  repealing  any  of  them,  we  think  that  all 
of  them  are  still  in  force.  This  being  true,  is  appellee  entitled 
to  be  subrogated  to  the  rights  of  creditors  who  have  received 
the  purchase  moneys  to  the  extent  that  they  have  thereby 
been  paid? 

Appellants  insist  that  he  is  not,  and  cite  Martin  v.  Hodge, 
47  Ark.  878,  883,  58  Am.  Rep.  768,  to  support  their  contention. 
In  that  case  this  court,  using  the  language  of  Lord  Mansfield 
in  Holman  v.  Johnson,  1  Cowp.  841,  said:  *^No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  im- 
moral or  illegal  act.  If,  from  the  plaintiff's  own  stating  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causa, 
or  the  transgression  of  a  positive  law  of  this  country,  there, 
the  court  says,  he  has  no  right  to  be  assisted.''  In  that  case 
the  court  laid  down  the  rule  in  cases  when  the  principal 
party  to  the  immoral  or  illegal  act  or  offense  seeks  relief. 
That  case  was  an  action  of  replevin,  in  which  the  defendant 
sought  to  prevent  a  recovery  by  the  plaintiff  because  he  had 
violated  the  statute  making  it  criminal  to  sell  lottery  tickets 
in  this  state,  and  because  the  defendant,  as  he  contended, 
had  come  into  the  possession  of  the  property  in  controversy 
by  reason  of  such  violation.  The  court  did  not  undertake,  in 
that  action,  to  lay  down  any  rule  to  determine  in  all  cases 
when  a  party  to  an  illegal  or  immoral  act  can  recover  in  an 
action  brought  in  disaffirmance  of  such  acts.  In  that  case 
the  court  said:  "The  test  to  determine  whether  a  plaintiff  is 
entitled  to  recover  in  an  action  like  this  or  not  is  his  ability 
to  establish  his  case  without  any  aid  from  an  illegal  transae- 
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lion.''  The  tsLci^  the  authorities  cited,  and  the  language  of 
the  court  in  that  case,  clearly  show  that  it  only  undertook  to 
define  the  rule  governing  such  cases,  and  no  others. 

The  rule  as  stated  in  Martin  y.  Hodge^  47  Ark.  378,  883,  68 
Am.  Sep.  763,  is  correct;  that  is  to  say,  whenever  a  contract 
or  other  transaction  is  illegal,  and  the  parties  thereto  are,  in 
contemplation  of  law,  in  pari  delicto^  courts  will  not  aid 
either  party  by  enforcing  or  setting  aside  the  contract  or  obli- 
gation while  it  is  executory,  or  by  enabling  him  to  recover 
the  title  to  property  which  he  has  parted  with  by  its  means. 
Bat  '*  where  a  contract,  otherwise  unobjectionable,  is  pro- 
hiUCed  by  a  statute  which  imposes  a  penalty  upon  one  of  the 
parties  only,  the  other  party  is  not  in  pari  delicto^  and,  upon 
disaffirming  the  contract,  may  recover  as  upon  an  implied 
oantvipnt  against  the  party  upon  whom  the  penalty  is  im- 
posed for  any  money  or  property  which  has  been  advanced 
upon  such  contract''  This  is  not  only  consonant  to  principles 
of  sound  policy  and  justice,  but  is  sustained  by  the  authori- 
ties: Curti$  V.  Leavitt,  16  N.  Y.  9;  Tracy  v.  Talmage,  14  N.  Y. 
162, 181;  67  Am.  Dec.  132;  Oneida  Bank  y.  Ontario  Bank,  21 
N.  Y.  490;  WhiU  v.  Franklin  Bank,  22  Pick.  181,  186,  188; 
Lowell  ▼.  Boston  etc.  R.  R.  Corp.,  23  Pick.  24,  81,  32;  34  Am. 
Dec.  33;  Walan  v.  Rerby,  99  Mass.  1;  Thomas  v.  City  of  Rich^ 
flumd,  12  Wall.  349;  Parkersburg  v.  Brown,  106  U.  8.  487, 
803;  Preseott  v.  Norris,  32  N.  H.  101;  Lester  v.  Howard  Bank, 
33  Md.  658;  3  Am.  Rep.  211;  Pomeroy's  Eq.  Jur.,  sec.  403, 
and  cases  cited;  Bishop  on  Contracts,  ed.  of  1887,  sees.  627, 
628,  and  cases  cited. 

Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490,  is  a  fair  illus- 
tration of  the  latter  rule  and  its  reason.  In  that  case  a  stat- 
ute of  New  York  declared  that  ^  no  banking  association  or 
individual  banker,  as  such,  shall  issue,  or  put  in  circulation, 
any  bill  or  note  of  such  association  or  individual  banker  un- 
less the  same  shall  be  made  payable  on  demand,  and  without 
bterest,"  and  that  every  violation  of  the  statute  by  any  offi- 
eer  or  member  of  a  banking  association,  or  by  any  individual 
banker,  shall  be  deemed  and  adjudged  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment  or  both,  in  the  discretion  of 
the  court  having  cognizance  thereof.  Drafts  were  issued  by 
a  bank  to  one  Perry  for  money  advanced,  in  violation  of  this 
etatute.  The  question  in  the  case  was:  Could  Perry,  who 
dealt  with  the  bank,  and  took  from  it  the  drafts,  which 
the  statute  prohibited,  reject  the  drafts,  they  being  void, 
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and  recover  the  money  or  value  whicH  he  advanced  on 
receiving  them  ?  The  court  held  that  he  could.  Chief  Jos* 
tice  Comstock,  speaking  for  the  court,  said:  '*The  argument 
for  the  defendant  against  this  position  rests  whoUj  on  the 
idea  that  Perry,  in  receiving  the  post-dated  drafts,  was  as 
much  a  public  offender  as  the  bank  or  its  officers  issuing 
them But  such  were  not  the  relations  of  both  the  par- 
ties to  these  transactions.  Whatever  there  was  of  guilt  in 
the  issuing  of  the  drafts,  it  was  the  creature  of  the  statute. 
There  is  no  rule  of  ethics  or  principle  of  the  common  law 
against  the  issue  of  time  obligations  by  banks  or  bankers. 
The  offense  is  therefore  precisely  of  the  nature,  form,  and 
proportions  which  the  legislature  have  declared.  By  that 
authority,  and  that  alone,  the  bank  is  prohibited  from  issu- 
ing, but  not  the  dealer  from  receiving;  and  the  punishment 
is  denounced  solely  against  the  individual  banker,  or  the  offi- 
cers, agents,  and  members  of  the  association.  The  same 
power  which  created  the  offense  has  designated  the  criminal 
parties.  .  .  :  .  If  the  issuing  of  the  drafts  was  prohibited, 
and  if  they  were  also  void,  Perry  nevertheless  had  a  right  to 
demand  and  recover  the  sums  of  money  which  he  actually 
loaned  to  the  defendant." 

A  further  review  of  the  authorities  is  unnecessarj.  They 
are  sufficiently  examined  in  the  cases  cited  above.  What- 
ever doubt  may  have  been  entertained  aa  to  the  latter  role,  it 
is  now  well  settled  by  authority. 

The  act  of  April  25, 1873,  does  not  make  the  buying  or 
offering  to  buy  the  homestead  of  a  deceased  person,  at  an  ad- 
ministrator's or  executor's  sale,  after  it  has  been  selected  by 
the  widow  or  minor  children  and  reserved  for  sale,  a  criminal 
offense.  The  administrator  or  executor  attempting  to  sell  is 
alone  subject  to  the  penalty.  He  alone  is  declared  to  be  the 
criminal  by  the  statute  creating  the  offense.  The  person  as- 
suming to  be  the  purchaser  at  the  pretended  sale  is  guilty  of 
no  criminal  or  immoral  act,  and  has  not  violated  the  act;  and 
stands  as  though  the  effort  to  sell  was  not  criminal  in  any  re- 
spect; and  is,  therefore,  according  to  Nichols  v.  Shearon^  49 
Ark.  76,  and  cases  cited  above,  entitled  to  be  subrogated  to 
the  rights  against  the  estate  which  were  held  by  the  creditors 
whose  claims  his  money  has  paid. 

It  is  suggested  that  appellee  is  not  entitled  to  subrogation 
because  he  aided  the  administrator  in  making  the  sale  by 
appraising  the  homestead,  and  thereby  became  an  accomplice 
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in  the  commission  of  a  misdemeanor.  To  make  him  an  ac- 
eomplice  he  must  have  assisted  in  the  appraisement  with  the 
intent  to  encourage  or  induce  the  administrator  to  make  the 
sale.  The  mere  appraisement  did  not  operate  to  make  him 
an  accessory  to  the  misdemeanor  committed  by  the  adminis* 
trator  in  undertaking  to  sell  the  homestead.  The  statute 
under  which  the  appraisement  was  made  provided  that  *'  be- 
fore any  executor  or  administrator  should  sell  any  lands  and 
tenements,  or  any  interest  therein,  by  the  order  of  the  court, 
he  ehall  have  such  lands  and  tenements  appraised  by  three 
disinterested  householders  of  the  county  in  which  the  lands 
and  tenements  are  situated."  Such  appraisers  should  be 
•elected  because  they  are  not  interested  in  the  sale.  The 
presumption  is,  the  administrator  endeavors  to  do  his  duty 
in  the  selection  of  them.  When  he  selects  them  he  has  fully 
determined  to  make  the  sale;  the  order  for  that  purpose  is 
already  made.  The  presumption  is,  he  selects  them  because 
they  are  disinterested,  and  that  they  make  the  appraisement 
in  the  performance  of  a  duty,  with  no  intent  to  advise  or  en- 
courage the  administrator  to  sell  or  desire  to  control  his 
snbeequent  action,  and  without  regard  to  the  course  he  may 
thereafter  pursue  in  regard  to  the  sale,  they  being  disinter^ 
ested.  There  is  no  occasion  for  them  to  appraise,  if  their 
object  ia  to  advise  and  encourage,  as  they  can  do  so  just  as 
effectually  by  other  means.  There  ia  no  necessary  connec- 
tion between  the  two  acts. 

As  it  does  not  appear  that  appellee  was,  criminally,  an  ac- 
complice in  the  effort  to  make  the  sale,  it  is  unnecessary  to 
consider  what  would  have  been  his  rights  in  respect  to  sub- 
rogation, if  he  had  been  such  an  accomplice. 

But  it  nowhere  appears  that  the  purchase  money  paid  by 
appellee  was  appropriated  to  the  payment  of  the  creditors. 
This  being  true,  he  was  not  entitled  to  subrogation;  and  the 
court  erred  in  overruling  appellant's  demurrer  to  his  answer 
or  croes-complaint. 

Appellee  also  failed  to  make  the  creditors,  to  whose  rights 
he  seeks  to  be  subrogated,  parties  defendant  to  bis  cross-com- 
plaint. Such  creditors  were  indispensable  parties,  and  should 
have  been  made  defendants:  Kyner  v.  Kyner^  6  Watts,  227. 
Their  rights  were  involved,  and  they  had  a  right  to  defend 
them.  As  they  were  not  made  parties,  we  will  not  undertake 
to  decide  what  the  rights  of  appellee  as  to  them  are,  under 
the  peculiar  facts  of  this  case. 
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For  tiia  enroiti  indicated  the  decree  of  the  oircnit  oonrt  if 
reversed,  and  the  cause  ie  remanded  for  fnrtiier  proceediDg* 
oonsiBtent  with  this  opinion. 

JlTDIOZAIi  SaLBS— RXOBT  OF  PURCHASXS  TO  SUBBOOATIOH  WHXRS  SaIA  1M 

Void. — A  purchaser  of  Und  told  under  a  void  decree  ia  entitled,  upon  the 
diaafSrmance  of  the  sale,  to  be  subrogated  to  the  rights  of  the  creditor  wlioaa 
▼alid  debt  his  money  has  gone  to  pay:  Ifutt  y.  Hull,  35  W.  Va.  156;  29  Am. 
St  Rep.  800,  and  note;  Meher  t.  Gole,  60  Ark.  861;  7  Am.  St.  Rep.  101.  and 
note.  See  also  the  extended  notes  to  Perry  t.  Adamt^  2  Am.  St.  Rep.  828^ 
and  8eoU  t.  Dutu^  80  Am.  Dec  177,  where  the  question  is  thoroughly  die* 
eussed. 

HoMiSTKAD.— Where  land  owned  by  a  father,  who  leaves  min<»r  children, 
was  a  homestead  at  the  time  of  his  death,  a  sale  thereof  during  their  minor* 
ity  is  void:  Ktadnger  t.  WiUim,  63  Ark.  400;  22  Am.  St  Rep.  220,  and  note^ 
with  the  cases  collected.  As  against  creditors,  a  homestead  held  by  a  widow 
in  her  deceased  husband's  estate  does  not  expire  until  her  death:  HoUowa^ 
▼.  BoUoway,  86  Ga.  676;  22  Am.  St.  Rep.  484,  and  note.  See  also  8toekUm 
Building  etc  Asen.  T.  Chalmers,  76  CaL  332;  7  Am.  St.  Rep.  178»  and  note. 

Judicial  Salxs— Caybat  Emptoe— Wben  Dobs  Not  APFLT.^The  maxim 
eaveat  emptor  applies  strictly  to  judicial  sales,  subject  to  the  qualification 
that  the  purchaser  ia  entitled  to  relief  on  the  ground  of  after-diacovered 
mistake  of  material  facts,  fraud,  or  misrepresentations:  Redd  ▼.  Dyer^  83  Ta. 
331;  6  Am.  St.  Rep.  272;  Boberte  t.  Hughea,  81  111.  130;  26  Am.  Rep.  S70| 
WaUama  t.  Olenn,  87  Ky.  87;  12  Am.  St.  Rep.  461;  See  note  to  Neal  «» 
OUhipy,  26  Am.  Rep.  89;  also  note  to  McOkee  t.  SIUb,  14  Am.  Dee.  181. 


EoTH  V.  Holland. 

[66  Abkahbas,  688.] 

Laobis  nr  Pbocurimg  thb  Administration  or  thb  Estati  ov  a  Dvobd] 
Hat  Pbboludb  a  Cbbditor  from  having  the  real  property  of  an 
■old  to  pay  his  debt,  as  where  for  more  than  twelve  years  after  the 
death  of  the  decedent  (five  of  which  were  during  the  late  civil  war)  no 
application  was  made  for  letters  of  administration,  and  the  heirs  had 
taken  possession  of  the  property  and  finally  conveyed  it  to  a  third  per- 
lon.  Though  no  statute  of  limitation  ia  applicable,  no  unreasonable 
delay,  either  in  administering  or  in  making  a  sale  after  administration  ia 
taken,  is  permitted.  What  is  an  unreasonable  delay  must  be  determined 
by  the  court  in  its  sound  discretion  in  each  case.  Where  it  is  the  policy 
of  the  law  that  seven  years  should  be  deemed  a  sufficient  time  in  which 
to  assert  a  title  to  land  it  ought  equally  to  be  regarded  as  a  aufficienl 
time  in  which  a  creditor  should  take  such  measures  as  should  be  neees 
■ary  to  enforce  his  r^;ht  to  have  the  real  eatate  of  the  decedent  sold  to 
ntisfy  his  demands. 

Application  by  an  administrator  for  an  order  authorising 
him  to  sell  real  property  to  pay  a  debt  of  the  decedent.  For 
more  than  twelve  years  after  such  death  uo  effort  was  made 
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to  |m)cure  letters  of  adminiBtration,  nor  to  present  claims 
against  the  estate,  but,  as  five  years  of  that  time  were  during 
the  late  war,  the  conrt  regarded  the  laches  of  the  parties  in 
interest  as  amounting  to  seven  years  only.  The  order  having 
been  granted,  a  grantee  of  the  heirs  appealed. 

/•  IF.  House  and  J.  M.  Moore^  for  the  appellanL 
Sanckn  and  Waikins^  for  the  appellee. 

Heiiingway,  J.  On  the  first  day  of  July,  1887,  John  O. 
Holland,  as  administrator  of  the  estate  of  Mary  J.  Watkins, 
deceased,  presented  his  petition  to  the  probate  court  for  leave 
to  sell  a  tract  of  land  for  the  payment  of  debts.  So  far  as 
the  petition  disclosed,  there  was  but  one  claim  against  the 
estate — a  judgment  rendered  by  the  circuit  court  of  White 
county  in  favor  of  Thomas  J.  Rogers.  As  to  it,  the  petition 
alleges  that,  on  the  20th  of  January,  1870,  Rogers  presented 
to  the  administrator  his  account  for  the  sum,  including  prin- 
cipal and  interest,  of  six  hundred  and  thirty-seven  dollars 
and  fifty-nine  cents;  that  the  administrator  refused  to  allow 
the  account,  but  it  was  allowed,  in  full,  by  the  probate  court, 
and  for  three  hundred  and  fifty  dollars  upon  appeal  to  the 
circuit  court;  that,  upon  appeal  to  this  court,  the  judgment 
was  reversed  and  the  case  remanded,  but  that  it  was  manifest, 
by  the  opinion  delivered,  that  Rogers  was  entitled  to  the  al- 
lowance  of  one  hundred  dollars,  and  interest  from  date  of  the 
account,  and  the  parties  agreed  that  a  judgment  for  that 
amount  should  be  rendered,  which  resulted  in  a  judgment  for 
two  hundred  and  sixty*two  dollars,  rendered  by  the  circuit 
court  on  the  24th  of  January,  1884.  The  petition  contained 
averments  relied  upon  to  excuse  the  subsequent  delay  in  ap- 
plying to  sell  the  land. 

G.  G.  Roth,  claiming  the  land  by  mesne  conveyances  from 
the  heirs  at  law  of  Mrs.  Watkins,  appeared  in  the  probate 
court  in  resistance  of  the  petition,  and  filed  his  answer  thereto. 
The  answer  contained  the  following,  among  other  alleviations: 
That  Mrs.  Watkins  died  in  January,  1858,  intestate;  that  the 
lands  passed  to  the  possession  of  her  heirs,  and  had  been  ever 
unce  in  the  exclusive  possession  of  the  heirs  and  those  claim- 
ing under  them;  that,  before  the  death  of  Mrs.  Watkins, 
Sogers  brought  suit  upon  the  account  against  her  and  her 
husband,  and  recovered  a  judgment  thereon  in  the  circuit 
court;  that  they  took  an  appeal  to  the  supreme  court,  pending 
which  she  died;  that  he  permitted  the  cause  against  her  to 
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abate,  and  prosecuted  it  against  Watkins  only,  and  upon  a 
trial  in  the  supreme  court  the  judgment  was  reversed,  and  the 
cause  remanded  to  the  circuit  court;  that  he  prosecuted  the 
action  against  Watkins  to  a  final  determination  in  the  circuit 
court,  and  it  was  therein  adjudged,  in  November,  1869,  that 
he  recover  nothing  of  Watkins;  that  thereupon,  on  the  26tb 
of  January,  1870,  he  presented  his  claim  to  the  administrator 
of  Mrs.  Watkins,  who  refused  to  allow  it,  and  has  since  prose- 
cuted it  as  is  alleged  in  the  petition. 

The  averments  of  the  answer  show  a  connected  chain  of 
title  from  the  heirs. of  Mrs.  Watkins  to  Roth,  and  that  he  and 
those  under  whom  he  claims  had  been  in  the  continuous  pos- 
session of  the  land  after  her  death  for  more  than  twenty-five 
years  before  the  application  was  made.  He  pleaded  the  seven 
years  statute  of  limitations,  and  the  laches  of  the  adminis- 
trator, in  bar  of  the  petition. 

The  administrator  demurred  to  the  answer,  the  demurrer 
was  sustained,  and  the  prayer  of  the  petition  granted;  upon 
apj>eal  to  the  circuit  court,  the  same  action  was  taken,  and 
Roth  has  appealed  to  this  court. 

In  the  view  that  we  have  taken  of  the  case,  it  has  not 
seemed  necessary  to  consider  or  pass  upon  the  sufficiency  of 
the  matter  relied  upon  to  excuse  the  delay  in  proceeding 
against  the  land  after  the  judgment  of  allowance;  but  we 
have  assumed  that  the  excuse  was  sufficient,  and  considered 
the  case  just  as  though  the  application  to  sell  had  been  made 
immediately  after  the  allowance.  The  question,  then,  is 
whether  the  right  to  sell  the  land  is  barred  by  the  continuous 
non-action  of  the  creditor,  and  possession  of  the  heir  from  the 
death  of  Mrs.  Watkins  in  January,  1858,  to  the  presentment 
of  the  claim  to  the  administrator  in  January,  1870. 

The  effect  of  the  delay  of  the  administrator  after  his  ap- 
pointment has  been  considered  by  this  court  in  former  oases; 
and  in  some  of  them  the  delay  shown  was  held  sufficient,  and 
in  others  insufficient,  to  defeat  the  power.  Upon  their  au- 
thority it  may  be  taken  as  settled  that  the  right  to  sell  will 
be  lost  by  the  *'  gross  laches"  or  '*  unreasonable  delay"  of  the 
administrator  in  applying  for  leave:  Maya  v.  Rogers^  37  Ark. 
155;  Brovon  v.  Hanauer^  48  Ark.  277;  Stewart  v.  Smiley^  46 
Ark.  373;  Graves  v.  Pinchback,  47  Ark.  471. 

But  we  have  no  case  in  which  the  administrator  applied  for 
leave  in  apt  time  after  his  appointment,  and  the  contention 
was  that  the  power  was  lost  by  delay  in  taking  out  letters. 
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Thft  question  is,  whether  such  delay  has  the  same  effect  to 
defeat  the  power  of  sale  aa  the  delay  of  the  administrator  to 
apply  for  leave  to  sell. 

The  reason  upon  which  the  limitation  is  placed  in  the  latter 
class  of  cases  is,  that  the  heirs  have  a  right  to  the  indisput- 
able possession  of  their  inheritance  as  early  as  a  just  regard 
for  creditors  will  permit,  which  precludes  any  unreasonable 
delay  on  part  of  the  creditors  in  the  assertion  of  their  rights: 
2  Woemer's  Am.  Law  of  Administration,  sec.  465. 

But  delay  on  part  of  creditdTs  alike  postpones  the  uncondi* 
tional  enjoyment  of  the  heir  and  deters  him  from  improving 
or  selling  his  inheritance^  whether  it  relates  to  the  procuring 
of  letters  or  of  an  order  of  sale;  and  if  it  is  sufficient  to  bar 
the  power  to  sell  in  one  case,  for  exactly  the  same  reason  it 
should  be  in  the  other.  Delay  in  taking  out  letters,  and  de- 
lay in  applying  to  sell  after  they  are  taken  out,  alike  keep 
alive  uncertainty  in  the  tenure  of  the  heir,  and  are  alike  due  to 
the  non-action  of  the  creditor.  For,  although  letters  are  is« 
sued  upon  application  of  the  administrator,  it  is  within  the 
power  of  creditors  to  compel  administration  after  thirty  days 
from  the  debtor's  death;  and  if  it  is  delayed,  it  is  as  much 
due  to  them  as  is  the  delay  in  applying  for  leave  to  selL  Our 
conclusion  therefore  is,  that  the  right  to  sell  is  lost  by  delay 
in  administering,  whenever  a  like  delay  after  administering, 
in  proceedings  to  sell,  would  forfeit  it:  Unknovm  Heir$  of 
Langworthy  v.  Baker,  23  111.  491;  Rieard  v.  WUliams,  7  Wheat. 
116. 

This  leads  us  to  consider  whether  the  right  to  sell  was  lost 
by  delay  extending  from  January,  1858,  when  Mrs.  Watkins 
died,  until  January,  1870,  when  the  first  steps  looking  to  a 
sale  were  taken.  Although  the  decisions  of  this  court  estab- 
lish the  rule  that  the  right  to  sell  is  lost  by  **  gross  laches"  or 
"unreasonable  delay,"  they  do  not  announce  any  uniform 
rule  for  determining  what  constitutes  such  unreasonable  de- 
lay or  gross  laches.  In  the  case  of  Mays  v.  Rogers^  37  Ark. 
155;  it  was  held  that  unexplained  delay  for  ten  years  was 
unreasonable,  and  in  later  cases  similar  rulings  have  been 
made  where  the  delay  was  longer.  What  considerations  in* 
fluenced  the  ruling  that  ten  years  was  too  long  to  delay,  or  by 
what  analogies  the  question  of  limitation  could  be  decided,  is 
not  indicated.  If  ten  years  is  too  long,  why  is  not  seven?  and 
what  affords  the  reason  for  a  distinction?  Courts  in  consider- 
ing what  delay  would,  and  what  would  not,  bar  the  right| 
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haye  usoanj  applied  the  limitation  prescribed  by  some  statute 
in  which  it  discovered  analogies  that  were  deemed  enfiQcieni 
to  make  it  applicable.  Thus,  in  some  cases,  the  statute  limiV 
ing  the  time  for  presenting  claims  against  the  estates  of  de- 
cedents has  been  thought  to  furnish  a  rule;  while  in  others 
the  statute  limiting  the  lien  of  judgments  has  been  looked  to; 
and  in  others  that  limiting  the  right  of  entry  upon  land.  But 
it  is  not  held  that  any  statute  can  be  taken  to  furnish  a  rule 
of  limitation  inflexibly  controlling  in  all  oases,  and  the  state- 
ment is  often  found  that  what*  delay  is  reasonable  must  be 
determined  by  the  court  in  its  sound  discretion  in  each  case. 
Such  is  the  language  of  this  court  in  the  case  of  Mays  ▼• 
Boger$y  87  Ark.  155. 

The  rule,  stated  thus  broadly,  is  in  a  state  of  uncertainty 
which  must  needs  perplex  creditors  and  involve  titles.  To- 
relieve  it  entirely  of  uncertainty,  we  think  could  not  be  done 
or  attempted  with  propriety;  but  we  think  a  statement  may 
be  made,  as  applicable  when  there  are  no  special  circum* 
stances  to  explain  and  palliate  the  delay,  which  does  not  leave 
it  absolutely  subject  to  the  peculiar  views  of  the  judge  who- 
happens  to  try  each  case.  It  is  expressly  provided  by  stat- 
ute that  no  person,  except  certain  persons  laboring  under  dis- 
ability, shall  maintain  any  suit  in  law  or  equity  for  lands,  but 
within  seven  years  next  after  his  right  accrued.  Mansfield'a 
Digest,  sec.  4471;  and  where  the  occupant  holds  under  a  tax 
sale  or  a  judicial  sale,  a  shorter  time  is  prescribed  by  statute 
for  the  assertion  of  adverse  claims.  Neither  of  these  statutes, 
nor  any  other  statute,  embraces  within  its  purview  the  ad- 
ministrator's authority  to  sell  lands;  but  taken  together  they 
show  that  in  contemplation  of  law  seven  years  is  deemed  a. 
sufficient  time  for  the  assertion  of  title  to  land,  and  that  it  is 
the  policy  of  the  law  that  title  cannot  be  asserted,  or  the  right 
of  the  occupant  assailed,  after  a  delay  beyond  that  time.  So 
where  the  occupant  is  a  trespasser,  without  any  other  right 
than  that  by  possession,  and  the  claimant  has  a  perfect  title 
in  law  and  equity,  the  delay  of  the  latter  to  assert  this  title 
for  more  than  seven  years  is  deemed  so  unreasonable  and  sa 
hostile  to  the  public  good,  that  the  statute  interposes  a  bar; 
and  certainly  where  the  occupant  is  rightfully  in  possession^ 
and  entitled  to  acquire  an  indisputable  right  after  creditors 
have  enjoyed  a  reasonable  opportunity  to  enforce  their  de» 
mands,  a  similar  delay  of  the  latter  could  not  be  held  more 
reasonable  or  more  promotive  of  the  public  good.    It  would 
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•arUinly  disclose  m  queer  and  unfortunate  Inconsistency  in 
the  law,  if  anj  delay  which  legislation  has  stamped  aa  mi!- 
reasonable  in  the  one  class  of  cases  should  be  adjudged  by 
the  courts  to  be  reasonable  in  the  other  dase.  The  courts 
ahoold  not  so  adjudge  the  question  of  reasonableness  as  to  pro- 
duce such  inconsistency. 

Whether  there  is  a  shorter  statute  of  limitation  applicable 
to  some  other  right,  whose  analogies  would  make  it  operatife 
in  this  case  we  have  not  determined;  but  we  think  it  the  mani* 
feat  policy  of  our  laws,  as  declared  by  the  statutes  above  cited, 
that  a  delay  for  more  than  seven  years  is  not  reasonable,  and 
therefore  defeats  the  right  of  a  creditor,  or  an  administrator 
in  his  behalf,  unless  there  is  something  to  excuse  the  delay: 
Rieard  ▼.  WiUiams,  7  Wheat  119. 

In  thia  case  it  was  nearly  twelve  years  from  the  time  when 
the  creditor  might  have  compelled  administration  until  he 
took  the  first  step  toward  charging  the  estate.  This  included 
the  time  covered  by  the  war,  when  delay  is  held  to  have  been 
excusable;  but  if  it  be  excluded,  there  is  left  a  term  of  more 
than  seven  years  during  which  the  creditor  might  have  com- 
pelled administration,  presented  his  claim  for  allowance  and 
applied  for  a  sale  of  the  land.  If  he  had  been  the  absolute 
owner  of  the  land,  and  it  had  been  occupied  for  that  time  by 
one  without  right,  his  delay  would  have  barred  his  right  of 
recovery;  because  it  is  deemed  so  unreasonable  and  so  against 
public  policy  that  a  statute  was  enacted  to  effect  a  bar.  If 
it  be  so  unreasonable  in  the  contemplation  of  law,  aa  to  lead 
to  the  enactment  of  a  statute  justifying  the  divestiture  of  a 
perfect  title,  it  must  be  held  so  unreasonable  as  to  bar  an  in- 
ferior right,  which  the  law  requires  to  be  asserted  in  a  reason- 
able time.  As  the  right  to  proceed  against  the  estate  of  Mrs. 
Watkins  was  always  available,  the  fact  that  the  creditor  was 
seeking  to  make  bis  money  from  her  husband  is  no  excuse 
for  the  delay. 

We  think  the  answer  set  up  £ftcts  sufficient  to  defeat  the  ap- 
plication, and  that  the  demurrer  to  it  should  have  been  over- 
ruled. 

Reverse  and  remand. 


Laobv  nr  Faooiraive  ADMnrnraATKor  ev  Daoarairr's  EsTATHL^Ibe 
kindred  aabjeoi  of  Ueh«a  in  applying  for  orden  to  mU  rool  pro|Mirij  ol  6m» 
•odent  to  pay  debti  it  disonased  in  the  monognphio  noto  to  KUkmgkw*  Blm» 
§on^  28  Am.  8t  Rep.  22-29.  Inches  aa  a  bar  to  relief  are  treated  fenond|f 
li  the  note  to  Iftfpadk  v.  Jonetf  28  Am.  8t  Rep.  143-161.    Aa  eatnlt  is 
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open  until  it  it  settUd;  stale  ol&ims  are  as  good  as  Man,  unless  barred  bj 
the  stotates  BrUiain  ▼.  DkkBon,  104  K.  a  047.  The  general  mle  is  that  tiie 
statute  of  limitations  will  not  begin  to  mn  against  a  claim  nntil  there  is  eome 
one  in  ezistenoe  who  can  sne  and  some  one  who  can  be  sued;  bnt  this  general 
mle  is  qualified  by  the  further  mle  that  parties  oannot  defer  the  running  off 
the  statute  by  their  own  laches:  Cktif's  Appeal^  61  Oonn.  440.  Adyerae  poe* 
session  for  the  statutory  time  bars  relief  in  equity:  Fhpd  t«  Johmmm^  2  litk 
109;  13  Am.  Dec  205;  the  general  mle  being  that  courts  of  eqvityp  by 
analogy,  will  follow  the  limitation  provided  by  lawi  Cbjftisr  y.  Wairod^  80 
U.  171;  20  Am.  Rep.  S69.  As  to  stale  demand^  see  extended  Mte  to  Bdi 
▼.  Hmimn,  2  Am.  81.  Rep.  720-8Oa. 
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CALIFORNIA. 


Daybs  v.  Southern  Paoifio  Gompant. 

(9B  GAUlOBinA.  Ul] 

Mmm  AMD  Shrtaut— FBLL0w-8xBTAim— Oradis  ov.— >The  CML  Cod* 
•f  OaliforniA  reqognixM  no  distinction  growing  out  of  the  giadas  of  em* 
plojmentof  the  respective  employees,  and  giTee  no  effect  to  the  oirenm* 
•tuioe  that  the  feUow^servant  through  whoee  negligenoe  an  injury  came 
WM  the  raperior  of  the  plamtiff  in  the  general  senrioe  in  which  they 
were  in  oommon  engaged.  Therefore  if  a  seotion  hand  it  injured  through 
tte  negligenoe  of  a  eeetion  foreman  by  whom  the  former  was  employed, 
tad  who  had  power  to  employ  and  discharge  men  employed  to  work 
nnder  him,  such  foreman  is  answerable,  but  the  master  ii  not.  In  their 
relations  to  their  master  the  section  hand  and  the  section  foreman  are 
feDow-eerrants,  and  neither  can  recoYer  of  him  for  the  negligenoe  of  the 
other  ezoept  when  the  master  has  been  guilty  of  want  ol  ordinary  care 
in  the  selection  of  the  culpable  employee. 

Hiam  AVi>  SxBYAKT— Vxox-Pbivcipal.— An  employer  is  not  liable  for  an 
injury  reoeiTcd  by  his  employee  through  the  negligenoe  of  a  fellow-eerr* 
ant»  unless  the  act  which  caused  the  injury  was  one  whioh  it  was  the 
duty  ol  the  employer  himself  to  perform  towards  his  employeee.  In 
snoh  a  case  the  offending  servant,  in  the  performance  of  that  duty,  is 
regarded  as  the  agent  or  representatiTO  of  his  employer,  and  the  latter 
Is  therefore  responsible  for  his  acts. 

EnLROAD  OoMPANiBi— Dorr  TO  Pboyidx  San  AppLiAvoii  ahd  Silbot 
OOMFxrsHT  Sbrtahtb. — The  duties  which  a  railroad  corporation  owes 
to  its  senrants,  and  which  it  is  required  to  perform,  are  to  furnish  suit* 
able  maehinery  and  appliances  by  which  the  serrioe  is  to  be  performed, 
and  to  Iceep  them  in  repair  and  order;  to  exercise  ordinary  care  in  the 
selection  and  retention  of  sufficient  and  oompetent  servants  to  properly 
eonduot  the  business  in  which  the  servant  is  employed,  and  to  make 
•noh  provisions  for  the  safety  of  employees  as  will  reasonably  protect 
them  against  the  dangers  incident  to  their  employmeuti  The  perform- 
ance of  these  dntiee  eannot  be  shifted  by  It  to  a  sen'ant  so  as  to  avoid 
lesponsibility  for  injury  caused  to  another  servant  by  its  omission;  nor 
Ii  their  negligent  ptfformance  one  of  the  ordinary  risks  of  the  serrioe 
fanpliedly  assumed  by  the  employee  in  his  oontraet  of  employment* 
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A  Railroad  Oomfavt  Is  Bouhd  to  Furnibh  Suitabui  Swtfcbb  and 
eomp«ttiit  seryantt  to  opento  them,  but  the  aetnal  oper»tUia  of  tiw 
twitohM  !■  a  daty  belonging  to  the  employeee  of  the  oompany,  and  for 
the  negligent  performanoe  of  that  duty  by  one  servanti  to  the  injury  of 
another  employed  in  the  aame  general  busineas,  the  company  cannot  bo 
held  liable.  Such  negligence  it  not  a  violation  of  the  master'a  dn^  to 
provide  his  lervanta  with  a  aafe  plaoe  of  work. 

John  D.  BickneU,  BieJcneU  and  Trasl^  and  McLacklan  and 
Torh^  for  the  appellants. 

P.  C.  Tonner^  J.  W.  SawanwUhj  and  A.  W.  Jlutfoni  for  the 

respondents. 

Fitzgerald,  J.  This  action  is  brought  by  the  widow  and 
minor  daughter  of  James  Daves,  deceased,  to  recover  damages 
for  loss  sufifered  by  his  death. through  the  alleged  negligence 
of  the  defendants. 

The  case  was  tried  by  a  jury,  and  a  general  verdict  rendered 
against  the  defendants,  the  Southern  Pacific  Company  and 
Bresnahan,  for  nine  thousand  dollars.  It  was  also  specially 
found  by  the  jury  that  the  defendant,  Bresnahan,  did  not  close 
the  switch  after  he  opened  it  to  let  the  hand-car  upon  the  side- 
track. 

This  appeal  is  taken  by  both  defendants  from  the  judgment 
and  the  order  denying  their  motion  for  a  new  trial. 

It  appears  that  the  corporate  defendant  owes  and  operates 
a  line  of  railroad  between  the  cities  of  Los  Angeles  and  Colton, 
in  this  state;  that  the  defendant,  Bresnahan,  was  its  section 
foreman,  and,  as  such,  had  charge  of  a  portion  of  its  track, 
with  power  to  employ  and  discharge  the  men  employed  to 
work  under  him;  that  James  Daves,  the  deceased,  was  a  sec- 
tion hand  employed  by  Bresnahan  to  work  under  him,  and 
was  engaged  in  the  performance  of  his  duty  as  such  at  the 
time  of  the  accident  which  caused  his  death;  that  on  the 
morning  of  the  accident,  and  shortly  before  it  occurred,  Bres- 
nahan, with  eight  of  the  section  men,  one  of  whom  was  Daves, 
placed  a  hand-car  on  the  main  track  for  the  purpose  of  going 
to  a  point  on  the  section  to  make  repairs.  The  hand-car  was 
then  run  by  them  some  three  hundred  feet  to  a  switch,  which 
was  unlocked  and  thrown  open  by  Bresnahan,  and  the  hand- 
car passed  onto  the  sidetrack  to  clear  the  main  track  for  the 
west-bound  passenger  train,  then  nearly  due  and  in  sight; 
that  immediately  thereafter,  Daves  was  engaged  in  doing 
something  about  the  hand-car,  and  was  under  the  west  end 
of  it  when  the  train  came  up,  and,  the  switch  being  open,  the 
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train  ran  onto  the  sidetrack,  colliding  with  the  hand-car  and 
killing  Davea. 

Whether  the  switch  was  closed  after  it  was  opened  by  Bros* 
nahan  was  a  controverted  point  at  the  trial  and  was  submitted 
specially  to  the  jury.  The  jury  found  that  he  did  not  close 
^e  switch^  and,  as  there  is  evidence  to  support  the  verdict,  it 
follows  that  the  accident  was  caused  by  the  negligence  of 
Bresnahan,  and  the  verdict  against  him  cannot  be  disturbed. 

As  to  whether  the  verdict  will  be  permitted  to  stand  as  to 
the  defendant  corporation  depends  upon  whether  Bresnahan 
and  Daves  were  fellow-servants  within  the  meaning  of  section 
1970  of  the  Civil  Code,  which  reads  as  follows:  "An  employer 
is  not  bound  to  indemnify  his  employee  for  losses  suffered  by 
the  latter  in  consequence  of  the  ordinary  risks  of  the  business 
in  which  he  is  employed,  nor  in  consequence  of  the  negligence 
of  another  person  employed  by  the  same  employer  in  the  same 
general  business,  unless  he  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employee.'*  This  section  was 
oonstrued  by  this  court  in  Colliery,  Steinhartf  61  Cal.  116,  and 
in  McLean  v.  Blue  Point  Oravel  Min.  Co.^  61  Cal.  256.  In  the 
latter  case  it  appears  that  the  defendant  was  engaged  in  blast- 
ing rock  on  its  mine.  Plaintiff  was  in  its  employ  as  a  work- 
man,  and  one  Kegan  was  its  "  foreman  of  all  work,''  with 
authority  to  employ  and  discharge  the  men  working  under 
him,  Plaintiff  was  injured  while  at  work  by  being  struck 
with  a  rock  thrown  from  a  blast,  through  Kegan's  negligence 
in  failing  to  notify  him  that  the  blast  was  to  be  fired.  The 
eoort,  in  the  application  of  this  section  to  these  facts,  say: 
'*The  injury  to  the  plaintiff  was  caused  by  the  negligence  of 
Kegan,  the  foreman  of  defendant,  who  was  a  fellow-servant  with 
the  plaintiff,  *  another  person  employed  by  the  same  employer 
in  the  same  general  business,'  that  is,  the  business  of  working 
the' mine  of  the  defendant,  Kegan  being  in  the  blasting,  and 
the  plaintiff  in  the  hydraulic,  department  of  the  *  general  busi- 
ness.' The  section  of  the  Civil  Code  already  cited  declares 
that  to  such  a  case  the  rule  of  respondeat  w/perior  shall  not 
apply,  unless  there  has  been  want  of  ordinary  care  upon  the 
part  of  the  defendant  in  the  selection  of  the  culpable  employee. 
But  the  fact  was,  as  found  by  the  court  below,  that  there  had 
been  no  such  want  of  ordinary  care  on  the  ]}art  of  the  defend- 
ant; Kegan,  the  '  foreman^'  being  found  to  be '  skillful,  compe* 
tent,'  and  a  proper  person  to  perform  the  duties  with  which 
be  was  charged.    'The  law  of  this  state  respecting  this  sub- 
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ject/  ae  set  forth  in  the  code  referred  to,  recognizee  no 
tinction  growing  out  of  the  grades  of  employment  of  the 
respective  employees;  nor  does  it  give  any  effect  to  the  cir- 
cumstance that  the  fellow-servant,  through  whose  negligence 
the  injury  came,  was  the  superior  of  the  plaintiff  in  the  gen- 
eral service  in  which  they  were,  in  common,  engaged,  and  the 
alleged  distinction  in  this  respect  insisted  upon  by  the  appel« 
lant's  counsel,  founded,  as  he  claims,  on  the  general  principles 
of  law  and  the  adjudged  cases,  requires  no  examination  at  oar 
hands:  Collier  v.  Steinhart^  51  Cal.  116." 

In  Congrave  v.  Southern  Pac.  R.  R.  Co.^  88  Cal.  360,  it  was 
said  by  Justice  McFarland,  that  section  1970  "  not  only  re- 
states the  rule  first  established  by  judicial  decision  as  to  in- 
jury received  through  the  negligence  of  a  fellow-servant,  bat 
it  clears  away  to  a  great  extent  the  difficulties  which  maj 
have  existed  as  to  the  meaning  of  *  fellow-servants.'  It  de- 
clares them  to  be  those  employed  *  in  the  same  general  basi- 
ness.' "  And  in  citing  with  approval  McLean  v.  Blue  Paint 
Qravel  Min.  Co.j  61  Cal.  255,  he  uses  the  following  language: 
'*  It  is  clear  that  in  deciding  this  case  the  court  determined 
that  the  code  swept  away  the  distinctions  which  appear  in 
some  of  the  *  adjudged  cases '  on  the  subject  of  fellow-servants: 
Collier  y,  Steinhartj  51  Cal.  116,  referred  to  in  the  opinion,  is 
still  stronger  to  the  point  decided.  Both  of  these  cases  were 
approved  in  McDonald  v.  Hazletine^  53  Cal.  35,  which  was  also 
a  case  where  an  employee  was  injured  through  the  careless- 
ness of  a  foreman.  These  cases  were  again  followed  and  ap- 
proved in  Stephens  ▼•  Doe,  73  Cal.  26,  where  it  was  held  that 
*  the  foreman  of  a  mine,  and  a  miner  employed  to  work  under 
his  directions,  are  fellow-servants;  and  the  owner  of  the  mine 
is  not  liable  for  injuries  caused  to  the  latter  through  the  neg- 
ligence of  the  foreman,  unless  he  failed  to  use  ordinary  care 
in  the  selection  of  the  foreman.'  The  same  doctrine  was  an- 
nounced in  Brown  v.  Central  Pac.  R.  R.  Co,j  72  CaL  523;  and 
Fagundes  v.  Central  Pac.  R.  R.  Co.,  79  Cal.  97." 

In  the  Fagundes  case,  just  cited,  plaintiff's  intestate  was  a 
laborer  employed  by  the  defendant  to  work  on  its  track.  The 
offending  servants  were,  respectively,  the  conductor  of  a  train 
and  a  track-walker,  whose  duty  it  was  **to  see  that  the  track 
was  clear  of  obsjtructions  and  to  signal  when  they  existed." 
The  deceased  lost  his  life  through  the  track-walker's  negli- 
gent interference  with  a  switch,  and  the  conductor's  negli- 
gence *'in  not  being  sufficiently  on  the  alert  to  prevent"  such 
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interference.  In  that  case  the  court  held  that  as  "  there  is  noth- 
ing in  the  evidence  tending  to  show  any  negligence  on  the  part 
of  the  defendant  in  the  selection  of  the  employees  whose  care- 
lessness caused  the  casualty,"  it  could  not  be  held  responsible. 

The  principle  declared  in  the  section  of  the  code  referred 
to,  and  upon  which  the  decisions  in  the  foregoing  cases  rested, 
was  settled  by  the  highest  judicial  authority  in  this  country 
long  before  the  adoption  of  the  code;  but  the  remarkable  con- 
trariety of  judicial  decisions  upon  the  subject  in  other  states 
has  arisen  out  of  the  great  difficulty  met  with  in  the  appli- 
cation of  it  to  the  facts  of  the  particular  case  to  be  decided. 
But  in  the  consideration  and  application  of  this  principle  to 
the  case  before  us,  we  do  not  propose  to  enter  into  a  discus- 
sion of  the  relation  which  the  section  foreman  of  a  railroad 
corporation  sustains  toward  his  employer  with  respect  to  the 
duties  pertaining  to  his  employment,  except  in  so  far  as  the 
subject  of  such  relation  is  necessary  to  be  considered  in  con- 
nection with  the  character  of  the  particular  act  itself  by 
which  the  accident  was  caused,  for  the  purpose  of  determin- 
ing whether  such  act  was  a  personal  duty  which  the  defend- 
ant corporation  owed  to  the  deceased  as  its  employee,  or 
whether  the  loss  caused  by  the  act  complained  of  was  "in 
consequence  of  the  negligence  of  another  person  employed  by 
the  same  employer  in  the  same  general  business."  This  must 
be  determined,  not  from  the  grade  or  rank  of  the  section  fore- 
man, but  from  the  character  of  the  act  performed  by  him.  If 
the  act  was  one  which  it  was  the  duty  of  the  employer  to 
perform  towards  its  servants,  and  one  of  them  negligently 
performed  it  to  the  injury  of  another  servant  in  the  same 
oominon  employment,  then  the  offending  servant  in  the  per- 
formance of  such  duty  acted  as  the  representative  or  agent  of 
bis  employer,  for  which  the  employer  is  responsible;  if  it  was 
not,  then  they  were  fellow-servants,  and  the  offending  servant 
is  alone  responsible* 

The  duties  which  a  railroad  corporation  owes  to  its  servants, 
and  which  it  is  required  to  perform,  are  to  furnish  suitable 
machinery  and  appliances  by  which  the  service  is  to  be  per- 
formed, and  to  keep  them  in  repair  and  order;  to  exercise 
ordinary  care  in  the  selection  and  retention  of  sufficient  and 
competent  servants  to  pruperly  conduct  the  business  in  which 
the  servant  is  employed,  and  to  make  such  provisions  for  the 
safety  of  employees  as  will  reasonably  protect  them  against 
the  dangers  incident  to  their  employment.    The  performance 
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of  thate  dotieB  cannot  be  shifted  bj  it  to  a  servant  so  as  to 
avoid  responsibility  for  injarj  caased  to  another  servant  bj 
its  omission;  nor  is  their  negligent  performance  one  of  the 
ordinary  risks  of  the  service  impliedly  assumed  by  the  em- 
ployee by  his  contract  of  employment. 

Was  then  the  act  or  omission  which  caused  the  injury  a 
personal  duty  which  the  defendant  corporation  owed  to  the 
deceased  while  he  was  engaged  in  the  performance  of  his 
duties  as  its  employee?  If  it  was,  and  the  deceased  was  not 
at  fault,  then  the  corporate  defendant  is  liable,  otherwise  not. 

It  appears  that  Bresnahan,  through  whose  negligence  it  ia 
clear  that  Daves  was  killed,  was  the  section  foreman  of  the 
defendant  corporation,  and  as  such  had  charge  of  about  \sight 
miles  of  its  track,  including  that  portion  of  it  where  the  acci- 
dent occurred.  It  was  his  duty  to  keep  the  track  and  switches 
in  repair  and  order,  and  free  from  obstructions,  so  as  to  prac- 
tically insure  the  safety  of  trains  passing  over  it.  He  had 
undisputed  control  of  the  section  men  employed  to  work  un- 
der  him,  and  was  vested  with  authority  to  employ  and  dia- 
charge  them.  As  to  whether  he  was  the  representative  of  the 
employer,  with  respect  to  the  performance  of  these  duties,  we 
are  not  called  upon,  in  view  of  the  facts,  to  decide,  for  the 
reason  that  the  act  which  caused  the  injury,  out  of  which  this 
action  arises,  is  clearly  not  embraced  within  them. 

It  is  not  claimed  that  the  corporation  did  not  exercise  or- 
dinary care  in  the  selection  of  Bresnahan  as  foreman,  or  that 
the  switch,  which  he  negligently  left  open,  and  by  which  the 
loss  was  suffered,  was  unsuitable  or  defective.  But  it  is  in- 
sisted that  the  corporate  defendant  violated  a  duty  which 
it  owed  to  Daves  by  not  providing  him  with  a  reasonably  safe 
place  to  perform  his  work;  that  the  place  was  not  safe  because 
^*a  train  was  coming  when  the  switch  was  open,"  in  conse- 
quence of  which  he  lost  his  life. 

The  place,  as  we  have  seen,  where  the  accident  occurred, 
was  the  sidetrack  on  which  the  hand-car  had  been  run  from 
the  main  track  to  avoid  the  passenger  train,  then  almost  due, 
and  in  sight.  The  place  was,  of  itself,  in  the  first  instance,  a 
reasonably  safe  one,  and  was  resorted  to,  under  the  circum- 
stances, for  that  very  reason.  The  track  and  switches  on 
Bresnahan's  section,  in  sa  far  as  anything  appears  to  the  con- 
trary, were  in  good  condition,  and  so  was  the  hand«car,  with 
the  exception  of  some  disarrangement  in  the  brake,  which, 
however,  had  nothing  to  do  with  the  injury.    The  servants 
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vwe  sufficient  in  namber  and  competent  for  the  purposes  of 
the  employment.  It  is  plain,  therefore,  that  the  death  of 
Daves  was  not  caused  by  the  violation  of  any  duty  which  the 
master  owed  to  him,  but  by  the  negligent  act  of  Bresnahan, 
who,  with  respect  to  the  performance  of  that  particular  act, 
was  the  fellow«servant  of  Daves.  If  a  brakeman  or  trainman, 
who  it  appears  were  intrusted  with  keys  to  the  switch,  or  one 
of  the  section  men,  had  been  guilty  of  the  negligent  act  com« 
plained  of^  we  do  not  think  that  it  would  be  seriously  con« 
tended  here  that  such  act  was  the  act  of  the  master;  and  such 
would  undoubtedly  be  the  case  if  a  switchman  had  been  reg- 
ularly employed  to  attend  that  switch,  and  he  negligently 
performed  the  act  referred  to  instead  of  Bresnahan;  for  a 
switchman,  in  using  and  operating  a  switch,  is  no  more  the 
agent  of  the  master  than  is  an  engineer  who  is  engaged  in 
running  a  locomotive.  It  is  the  duty  of  the  master  to  pro- 
vide a  suitable  switch  and  competent  servants  for  its  opera- 
tion; when  he  has  done  this  his  duty  is  at  an  end  and  his 
liability  ceases.  The  keeping  of  it  in  position  and  its  use 
and  operation  is  a  duty  belonging  to  the  servant,  the  negli- 
gent performance  of  which,  to  the  injury  of  another  servant 
employed  in  the  same  general  business,  is  a  risk  which  the 
injured  servant  assumed  when  he  took  the  employment,  and 
for  which  the  master  is  not  liable.  It  is  not  denied  that 
Bresnahan  was  a  competent  and  experienced  foreman,  so 
that  there  was  no  neglect  of  duty  by  the  master  with  respect 
to  his  selection.  But  the  negligent  act  complained  of  was 
performed  by  him  in  the  course  of  the  work  upon  which  they 
were  all  engaged,  and  by  one  who,  so  far  as  the  particular  act 
was  concerned,  was  clearly  not  the  agent  of  the  master,  but 
the  fellow-servant  of  Daves.  The  place  was,  therefore,  made 
dangerous  by  the  culpable  negligence  of  a  fellow-servant,  and 
this,  notwithstanding  the  fact  that  his  grade  or  rank  at  the 
time  happened  to  be  superior  to  that  of  Daves.  It  therefore 
follows  that  the  consequences  flowing  from  a  place  made  un- 
safe under  such  circumstances  are  not  chargeable  to  the  mas- 
ter. The  duty  violated  did  not  relate  to  the  place  of  work, 
but  to  the  negligent  use  of  an  appliance  or  instrumentality 
which  was  proper  and  suitable  for  the  purpose  for  which  it 
was  furnished  by  the  master,  and  such  use  of  it  was  simply 
a  detail  of  the  work  or  management  of  the  business,  therefore 
a  duty  of  the  servant,  which  he,  and  not  the  master,  was 
bound  to  perform. 
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From  these  views  it  is  clear  that  the  negligence  of  Bresna 
ban  in  leaving  the  switch  open  in  the  manner  and  with  tb 
unfortunate  result  indicated  was,  notwithstanding  his  supc 
rior  rank,  the  negligence  of  a  fellow-servant  within  the  mean 
ing  of  section  1970  of  the  Civil  Code,  therefore  a  risk  implledi, 
assumed  by  Daves  when  he  took  the  employmeoty  for  whicl 
the  corporate  defendant  cannot  be  held  responsible. 

As  this  disposes  of  the  controlling  question  in  the  case,  tb 
others  discussed  in  relation  to  the  instructions  are  not  neoes 
sary  to  be  considered. 

Let  the  judgment  and  order  be  affirmed  as  to  the  defendan 
Bresnahan,  and  reversed  as  to  the  corporate  defendant^  anc 
the  cause  remanded  for  a  new  triaL 

Db  Havbn%  McFarland,  Harrison,  Oarouttb,  Patsbsob; 
JJ.,  and  Bbatty,  C.  J.,  concurred. 

Rehearing  denied. 

Mastxb  AND  Sbrvant— FxLLOW-SxRVANTB,  Who  Aaxt  S%9  gtokenSl J  nobm 
to  Abend  ▼.  Terre  Haute  etc  R.  R^  Co.,  63  Am.  Rep.  621;  Lawkr  ▼•  Andnmeog* 
gin  R.  R.  Co,,  16  Am.  Rep.  496-602;  AdanuY.  Iron Clffi  Co,,  18  Am.  8t  Rep. 
466;  Riehnumd  etc  Ry,  Co,  r.  NonneiU,  10  Am  St  Rep.  ^36;  Fuk  v.  CaOreA 
Pae.  R.  R.  Co.,  I  Am.  St  Rep.  S2,  83;  McMaater  ▼.  RUnoii  Cent  R.  R,  Co., 
7  Am.  St.  Rep.  667.     That  mare  raperiority  of  rank  is  not  oonclnsiTe  evi- 
dence that  a  fellow-seryant  \m  a  ▼ice-prinoipal,  mo  LeujU  ▼.  Se^ori,  116  Pa. 
St  628;  2  Am.  St  Rep.  631;  MeMoMter  ▼.  IliintM  etc  R.  R.  Co.,  65  Min. 
264;  7  Am.  St  Rep.  663;  Harrison  ▼.  DdroU  etc  R.  R.  Co.,  70  Mioh.  408} 
19  Am.  St  Rep.  180;  Colorado  etc  Rp.  Co.  ▼.  Ifayhn,  17  CoL  601;  31  Am. 
St  Rep.  336;  Dwyer  ▼.  American  BiBpreu  Co.,  82  Wis.  307;  34  Am.  St  Rep^ 
44;  EU  ▼.  Northern  Pac  R.  R.  Co.,  1  K.  D.  336;  26  Am.  St  Rep.  021;  ifo 
Bltigott  ▼.  Randolph,  61  Conn.  167;  29  Am.  St  Rep.  181.    A  seetioa  fore- 
man having  power  to  control,  employ,  and  discharge  the  men  nnder  him  is 
a  vice-principal,  and  the  railway  company  is  liable  for  hia  negligonoe  in 
throwing  back  an  open  switch,  whereby  one  of  the  men  nnder  his  control  it  in* 
Jnred:  Sweeny  ▼.  Qui/ etc  Ry.  Co.,  84  Tex.  433;  31  Am.  St  Rep.  71:  Compart 
Richmond  etc  R.  R,  Co.  v.  Hammond,  93  Ala.  181;  Ruee  ▼.  Wabash  Western 
Ry.  Co.,  112  Ma  46.    Contra:  Shepard  v.  Boston  ik  M.  R.  R,  Co.,  158  Hats. 
174.     If  the  injury  is  caused  by  a  breach  of  a  dnty  whioh  the  matter  owes 
to  hit  tervantt,  he  it  liable  whatever  may  be  the  relative  rank  of  the  twoserv- 
antt:  DanUl  ▼.  Chesapeake  etc  Ry.  Co.,  36  W.  Va.  397;  32  Am.  St  Rep.  870; 
Miller  ▼.  Missouri  Pac  Ry.  Co.,  109  Mo.  360;  32  Am.  St  Rep.  673.    The  dnty 
of  keeping  the  frogt  in  the  yards  of  a  railroad  company  blocked  it  one  of  those 
dntiea  which  cannot  be  delegated  by  the  company  to  any  of  itt  employeeik 
to  at  to  relicTc  it  of  the  obligation  which  it  it  nnder  to  keep  itt  yards  rea- 
tonably  tafe:  Ashman  ▼.  Flint  eic  Ry.  Co.,  90  Mich.  667;  the  general  nit 
being  that  the  duty  of  providing  for  the  tafety  of  employeet  rettt  on  tht 
employer,  and  cannot  be  delegated:  LouisvilU  etc  Ry*  Co.  ▼•  Hmmmift  131 
Ind.  628;  81  Am.  St  Rep.  443. 
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SmAiTD  AVD  Wm,  TSmcr  ot  Comtxtavob  to— Aobximiiit  iob  Sale  of 
ComiuiiiTi  Pbopbbtt. — ^By  a  oonTeyanoa  of  land  to  htubuid  and  wifo 
In  tho  namo  of  both  the  tponMS»  each  of  khem  beoomM  the  holder  of  the 
legal  title  to  €ne*half  the  land;  and  if,  pending  an  action  between  them 
for  diroroop  they  enter  into  an  agreement  by  which,  among  other  mat- 
tm,  it  is  proTided  that  rach  land  ahall  be  eold  for  a  price  which,  with 
certain  limitations  at  to  a  minimnm,  ia  to  be  tuoh  aa^  in  the  jndgmeal 
of  a  designated  referee,  repreeente  ite  fair  valne^  this  agreement  cannot 
he  coostniod  as  conveying  to  the  husband  all  the  wife's  interest  in  the 
land,  leaving  her  merely  the  right  to  enforce  the  payment  by  him  of  one- 
half  the  proceeds,  but  mnst  be  regarded  both  as  a  recognition  by  him 
that  the  land  ia  community  property,  and  as  a  mutual  executory  agree- 
meat  by  both  parties  that  they  will  oonsent  to  the  sale  of  the  land  on 
the  terms  apeoified,  and  that,  after  such  sale,  each  will  accept  one-half 
of  the  prooeeds.  Such  executory  agreement  is  broken  if  the  husband 
nfuses  to  oonTcy  the  land  to  a  purchaser  who  oflfers  a  price  deemed  by 
tiie  referee  to  be  adequate,  and  such  a  breach  will  give  the  wife  a  right 
either  to  treat  the  agreement  as  reecinded,  and  bring  suit  for  partitioa 
of  the  land,  or  to  treat  it  as  existing  and  seek  its  enforcement  against 
thehnsbaad. 

Oeorge  W.  Reed  and  Oeorge  M.  Shaw^  for  the  appellant. 
Fall  and  Eati^  and  Dodge  and  Fry,  for  the  respondents. 

Harbison,  J.  The  plaintiff  was  at  one  time  the  wife  of  the 
defendant,  Narcisso,  and  in  October,  1888,  pending  an  action 
between  them  for  divorce,  they  entered  into  an  agreement  for 
the  division  of  their  property,  in  which  it  was  provided  that 
a  lot  of  land  situated  on  San  Pablo  avenue,  in  Oakland, 
ibould  be  sold,  and  the  proceeds  of  the  sale  equally  divided 
between  them,  but  that  such  sale  should  not  be  for  less  than 
ibree  thousand  one  hundred  dollars,  and  that,  whenever  an 
offer  should  be  made  therefor,  one  Vandercook  should  be  the 
exclusive  judge  as  to  the  value  of  said  premises,  and  as  to 
accepting  or  rejecting  said  offer,  and  that  they  would  abide 
bv  bis  judgment,  and  sell  the  premises  for  such  sum  as  Van- 
dercook might  determine.  This  lot  of  land  had  been  pur* 
chased  during  the  marriage  of  the  parties,  and  the  title 
thereto  taken  in  the  names  of  them  both;  but  the  judgment 
of  divorce  which  was  afterwards  rendered  between  them  was 
ftlent  upon  the  disposition  of  the  community  property.  In 
June,  1889,  Vandercook  received  an  offer  of  three  thousand 
two  hundred  dollars  for  the  property,  which  he  deemed  suffi- 
cient therefor,  and  which  the  plaintiff  agreed  to  accept;  but 
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the  defendant,  when  requested  thereto,  refbsed  to  accept  tli# 
offer,  or  sign  a  oontraci  of  Bale^  anless  be  should  receive  th« 
entire  proceeds  thereof.    The  plaintiff  thereupon  brought  this 
action,  alleging  in  her  complaint  that  the  land  was  owned  in 
common  between  her  and  the  defendant,  Naroisao^  setting 
forth  the  foregoing  agreement  and  the  refusal  of  the  defend- 
ant  to  comply  with  its  terms,  and  asking  for  a  sale  of  the 
land  and  a  diirision  of  the  proceeds  between  them.    The  de» 
fendant  in  his  answer  denied  that  the  plaintiff  had  anj  inter* 
est  in  the  land,  and  also  denied  that  he  had  refused  to  accept 
the  offer  which  the  plaintiff  alleged  had  been  made  for  the 
laud.     Upon  the  trial  the  court  found  that  the  defendant  was 
the  owner  in  fee  of  the  entire  tract  of  land,  and  that  the 
plaintiff  had  no  interest  therein,  and  rendered  judgment 
against  the  plaintiff,  and  also  a  judgment  in  favor  of  the  de- 
fendant, Narcisso,  upon  his  cross-complaint  therefor,  quieting 
his  title  to  the  land,  as  against  the  plaintiff.    The  court  did 
not  make  any  finding  upon  the  issue  of  the  defendant's  re- 
fusal to  accept  the  three  thousand  two  hundred  dollars  offer* 

The  finding  of  the  court  that  the  defendant  was  the  owner 
in  fee  of  the  entire  tract,  and  that  the  plaintiff  had  no  interest 
therein,  is  contrary  to  the  evidence.  The  conveyance  of  the 
land  to  the  husband  and  wife  made  it  presumptively  com- 
munity property,  and  their  subsequent  divorce,  without  any 
disposition  of  that  property  in  the  decree,  left  them  tenants 
m  common  thereof:  DeOodey  v.  Oodey^  89  Cal.  167.  And 
the  fact  that  the  title  had  been  conveyed  to  them  both  caused 
each  of  them  to  be  thereafter  the  holder  of  the  legal  title  to 
one-half  of  the  land.  The  agreement  between  them  prior  to 
the  decree  of  divorce  was  a  recognition  by  the  husband  that 
it  was  community  property,  and  that  the  plaintiff  was  enti- 
tled to  one-half  thereof. 

The  contention  by  the  respondent  that  by  the  aforesaid 
agreement  between  the  parties  the  plaintiff  conveyed  to  the 
defendant  whatever  interest  she  bad  in  the  land  in  question, 
and  that  her  rights  against  him  are  only  an  obligation  on  hii 
part  to  pay  her  one-half  of  the  proceeds  of  any  sale  that  he 
may  make,  is  contrary  to  a  proper  construction  of  the  instru- 
ment. The  provision  therein  that  until  the  property  should 
be  sold  the  husband  should  be  entitled  to  its  possession  and 
occupancy,  and  should  pay  to  the  plaintiff  six  dollars  per 
month  therefor,  and  the  further  provision  that  *^  the  parties 
hereto  agree  to  abide  by  the  judgment  of  said  Vandercook, 
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tod  to  adl  Baid  premises  fiir  such  sum,  ottered  or  Dot,  as  said 
Vandercook  m&j  determine,"  are  inconsistent  with  the  prop* 
wtion  that  the  plaintilTs  titk  to  the  land  passed  to  the  de- 
fendant by  the  instrument,  and  show  that  whenever  a  sale 
shoald  be  made  in  accordance  with  its  terms,  it  was  to  be 
made  by  both  parties,  and  that  the  consent  of  the  plaintiff,  as 
well  as  of  the  defendant,  was  necessary  to  effect  the  sale. 
The  elanse  relied  npon  by  the  respondent,  wherein  the  plain- 
tiff **  releases  and  acquits  said  party  of  the  first  part  from  all 
and  every  claim  of  every  character  and  kind  whatsoever  to 
other  property,  other  than  said  one-half  interest  in  said  life 
estate,  and  the  one-half  of  said  net  proceeds  of  said  sale,  as 
aforesaid,^  when  read  in  connection  with  the  other  portion  of 
the  instrument,  and  the  purposes  for  which  the  parties  recite 
that  they  have  executed  the  agreement  must  be  construed 
IS  relating  to  **  other"  property  than  that  enumerated  in  the 
instrument,  and  not  as  a  release  of  her  interest  in  the  property 
out  of  whoee  sale  she  was  to  receive  one-half  of  the  proceeds. 
For  the  purpose  of  ascertaining  the  intention  of  the  parties, 
and  the  interpretation  to  be  given  to  the  instrument,  all  of  its 
parts  must  be  considered,  and  when  so  considered,  it  is  to  be 
coDstraed  as  a  mutual,  executory  agreement  on  the  part  of 
both  parties  that  they  will  consent  to  a  sale  of  the  land  for 
tQch  sum,  not  less  than  three  thousand  one  hundred  dollars, 
as  may  be  approved  by  Vandercook,  and  that  upon  such  sale 
each  will  accept  one-half  of  the  proceeds  tbereoi  As  in  the 
ease  of  any  other  executory  agreement,  its  breach  by  one 
party  gave  to  the  other  the  right  to  treat  it  as  rescinded,  or 
to  seek  for  its  enforcement.  It  may  be  conceded  that  until  a 
breach  by  either  party,  the  right  to  a  partition  o£  the  land 
between  them  was  superseded  or  suspended ;  but  the  refusal 
of  the  defendant  to  perform  the  agreement,  and  his  denial  of 
the  right  of  the  plaintiff  to  its  performance,  gave  her  the 
right  to  disregard  the  agreement,  and  either  bring  an  action 
ibr  the  partition  of  the  land,  or  treat  the  agreement  as  exist- 
ing, and  seek  its  enforcement  against  the  defendant.  For 
this  purpose  the  plaintiff  alleged  in  her  complaint  the  facts 
ooostituting  the  breach  by  the  defendant,  and  the  court  should 
have  made  a  finding  upon  this  issue,  as  the  evidence  in  the 
record  is  ample  to  sustain  her  allegations.  Upon  such  find- 
ing, inasmuch  as  her  allegation  in  the  complaint  that  the 
land  could  not  be  partitioned  without  great  prejudice  to  the 
owners  thereof  was  not  denied,  her  right  to  a  judgment  for 
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its  salo  and  the  division  of  the  proceeds  between  them  would 
have  been  established. 
The  judgment  and  order  denying  a  new  trial  are  revened. 

Gaboutts,  J.,  and  Patsbson,  J.,  concurred. 


HiTSBAND  AND  WiFK,  EmoT  OF  CoMvxrANOX  TO.— Property  eonTejed 
to  the  spouses,  whether  the  convey anoe  is  taken  in  the  n*me  of  tfa«  hva- 
band  or  of  the  wife,  or  in  the  joint  namea  of  both,  ia  presumed  to  Im  com* 
mnnity  property:  See  cases  cited  at  page  636  of  the  extended  note  to  Ooot§ 
▼.  Bremond,  86  Am.  Deo.  626;  Dimmick  v.  Dimmkk,  95  CaL  823;  MUehell  ▼• 
Mitchell,  80  Tex.  101;  Dtan  ▼.  Parker,  88  CaL  283;  Gogreve  ▼.  Dehan^  41  I^ 
Ann.  244,  Land  held  by  sponses  at  tenants  by  entirety  vests  in  them  after 
diroroe  as  tenants  in  common:  8tek  ▼•  Skredt,  188  N.  T.  863;  86  Am.  Sk 
Bap.  476. 
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[M  GAUffOBNXA,  66w] 

SiDUonov,  ?Roov  THAT  Dbfbndaut  WAS  GuoTT  OF  Bapi  Will  Not  Db- 
VBAT  Action  voa.— An  action  by  a  female  to  recoTer  damages  for  her 
seduction  cannot  be  defeated  by  showing  that  she  was  nnconscions  at 
the  time  the  sexnal  interconrse  took  place,  and  that  the  defendant  was 
therefore  guilty  of  rape. 

SxDUGTiON,  DanNmov  ov. — ^The  word  ^'sednction,'' when  applied  to  the 
conduct  of  a  man  towards  a  female,  means  the  use  of  some  inflnanos^ 
promise,  art,  or  means  on  his  part  by  which  he  induces  the  woman  te 
surrender  her  chastity  and  her  Tirtue  to  his  embraces.  There  ransi 
be  something  more  than  a  mere  reluctanoe  on  the  part  of  the  woman  to 
commit  the  act.  It  must  also  appear  that  her  consent  was  obtained  by 
flattery,  false  promises,  artifice,  urgent  importunity,  based  on  pro* 
fessions  of  attachment  or  the  like  for  the  woman,  and  that^  relying 
solely  on  such  flattery,  false  promises,  artifice,  and  importunity,  aha 
surrendered  her  person  and  her  chastity  to  her  alleged  seducer. 

BiDuoTioa  BY  Mabbied  Man. — ^Thb  Violatiom  or  a  Pboiiisb  or  Mab* 
BIAGX  is  not  one  of  the  necessary  constituents  of  seduction.  The  ia* 
jury  may  be  complete  even  though  the  female  knows  that  her  seducer 
is  a  married  man. 

Bbduction.— EviDXNCB  IS  SnvncixNT  TO  SuppoBT  A  Vebdiot  vox  TBS 
pLAiNTirr  when  it  is  shown  that  she  was  a  chaste  girl,  making  her 
living  far  distant  from  her  few  friends,  stopping  at  night  alone  in  a 
cottage;  that  she  was  visited  after  dark  by  her  employer,  a  man  cf 
wealth  and  mature  years,  with  whom  she  was  on  friendly  terms;  that 
after  a  conrersation  upon  ordinary  topics,  lasting  some  time,  he  gare 
her  a  glass  of  wine,  by  the  drinking  of  which  her  mind  was  seriously 
aff^ected;  that  he  expressed  affection  for  her,  repeatedly  caressed  her, 
made  promises  of  future  friendship  and  assistance;  and  that^  after  all 
thsae  things  had  been  going  on  some  length  of  time,  he  debauched  her. 
Saeh  facts  do  not  dbdose  a  cold,  deliberate  transfer  of  rirtne  for  a  con* 
iideration,  nor  a  sacrifice  of  Tirtne  vnder  ths  promptings  of  Ivstful  pss* 
■ion. 
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Knr  Tbial  will  lomeUiiiea  be  granted  on  aooonnt  of  the  miioondaot  of 
eoaneel  in  attempting  to  get  before  the  jnry  matters  not  within  th« 
iwnaa  by  meane  of  improper  qnestiona  and  offera  of  proof. 

teDOonoH — Damages  Hkld  Not  Ezoissivk. — ^A  verdict  for  iwenty«fiTO 
thoaaand  dollara,  in  an  aotion  by  a  ehaate,  unmarried  female  for  her 
•adaetioiiy  ia  not  ao  exoesaiTe  aa  to  be  a  ground  for  a  new  trial,  when  il 
appears  that  the  plaintiff  ia  a  yonng  and  inexperienced  girl*  and  tha 
defendant  a  man  of  mature  yean  and  large  meanSi 

C.  C.  Siephem^  for  the  appellant. 

W.  W.  Holeomb  and  W.  W.  WiUiavM,  for  the  respondent 

Oaboutte,  J.  This  was  an  action  for  damages,  plaintiff 
alleging  by  her  complaint  that  the  defendant  with  force 
and  violence  made  an  indecent  assault  upon  her,  and  then 
and  there  wickedly  seduced,  debauched,  and  carnally  knew 
her,  when  and  whereby  she  became  pregnant  with  child.  A 
trial  resulted  in  a  verdict  for  plaintiff  in  the  sum  of  twenty- 
five  thousand  dollars,  and  this  appeal  is  prosecuted  from  the 
judgment  and  order  dbnying  a  motion  for  a  new  trial.  It  is 
developed  by  the  evidence  that  the  defendant  is  a  man  of 
mature  years,  of  large  property  interests,  and  at  the  time  the 
alleged  cause  of  action  arose  was  residing  with  his  wife  and 
daughters  at  a  seaside  resort  in  San  Diego  county,  and, 
among  his  various  business  callings,  was  there  engaged  in 
keeping  a  hoteL  The  plaintiff  was  an  employee  of  the  de- 
fendant, engaged  as  a  waitress  at  the  hotel.  She  was  of  the 
age  of  sixteen  years  and  ten  months,  had  seen  considerable 
<rf  the  world,  having  resided  with  her  mother  in  various  local- 
ities, and,  as  indicated  by  her  evidence  and  correspondence 
introduced  at  the  trial,  may  be  considered  a  bright  and  in- 
telligent girl  for  her  years. 

The  proof  of  the  seduction  rests  alone  upon  the  testimony 
of  the  plaintiff,  and  her  evidence  is  squareiy  and  entirely  con- 
tradicted in  every  essential  particular  by  the  testimony  of  the 
defendant,  he  denying  ever  having  had  any  sexual  intercourse 
with  her  at  any  time  or  under  any  circumstances.  Indeed,  at 
every  step  of  the  trial  perjury  was  there  in  all  its  hideousness; 
but  all  those  matters  came  before  the  jury,  and,  as  evidenced 
by  their  verdict,  her  statements  were  believed. 

It  is  now  insisted  that,  conceding  the  facts  to  be  as  detailed 
by  the  plaintiff,  no  case  of  seduction  has  been  made  out  by 
her  evidence.  Her  testimony  upon  cross-examination  as  to 
the  circumstances  of  the  act  is  stronger  in  her  behalf  than  her 
testimony  in  chief,  and  may  be  summarised  as  follows:  That 
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in  the  early  part  of  October,  1888,  on  a  Saturday  evening, 
either  the  eizth  or  thirteenth  thereof,  about  eight  o'clock,  while 
she  was  in  her  room  at  her  cottage  alone,  a  short  distance 
from  the  hotel,  Taylor  visited  her,  having  called  upon  her 
once  before,  and  brought  her  some  books.    He  conversed  with 
her  for  a  while,  and  then  asked  her  if  she  ever  drank  any 
wine.     He  then  handed  her  a  glass  of  wine,  which  she  drank. 
He  poured  out  some  for  himself  and  tasted  it,  but  said  it  was 
too  sweet,  he  did  not  like  it.     She  continues:  "In  about  five 
minutes  from  the  time  I  took  the  wine  I  began  feeling  sick. 
At  first  I  began  to  feel  sick  at  my  stomach,  my  head  began 
to  go  around.     I  had  sensations  of  tingling  all  over  my  body. 
I  never  felt  that  way  before.    I  had  difficulty  in  talking.    My 
voice  was  husky.    That  lasted  a  moment  or  twa     I  got  up 
and  said,  ^I  am  quite  sick,  Mr.  Taylor.'    I  got  up,  but  could 
not  stand;  my  limbs  felt  so  heavy  and  numb  I  could  not 
step.    As  I  stood  up  Mr.  Taylor  stood  up,  and  I  rested  my 
hand  on  the  front  of  the  table.     As  he  got  up  he  stepped 
towards  me.     I  was  glad  to  have  support,  as  I  could  scarcely 
stand.     I  did  n't  repulse  him,  because  I  could  n't  stand  upw 
There  was  in  my  ears  a  sound  like  the  rushing  of  waters. 
My  voice  sounded  to  me  very  distinct  and  clear.     His  voice 
sounded  the  same.     He  put  his  arms  around  me  and  assisted 
me  to  the  bed.     When  he  put  his  arms  around  me  he  bent 
and  kissed  me,  and  assisted  me  to  the  bed,  and  said  that  he 
loved  me,  and  'you  poor  little  girl,  I  am  sorry  you  are  sick.' 
He  said  that  just  before  or  just  after  he  kissed  me,  I  don't 
remember  which.     He  half  carried  me  to  the  bed.    It  was  a 
very  short  distance.     I  did  n't  lay  down  at  onoe.     I  sat  on 
the  edge  of  the  bed.     He  sat  beside  me,  with  one  arm  still 
around  me.    I  can  scarcely  recollect  anything  that  happened 
distinctly.     I  asked  him  to  get  me  a  drink  of  water.     As  he 
got  up  I  fell  backwards  on  the  bed,  could  n't  sit  up.    He  got 
me  a  drink  of  water.     He  had  his  arm  around  my  waist,  and 
kissed  me  again.     I  asked  him  to  go  away,  and  he  said  he 
did  not  want  to  leave  me  if  I  was  going  to  be  ill.    He  kissed 
me  again  and  told  me  that  he  loved  me.     He  told  me  that  be 
loved  me,  and  put  his  hand  in  my  dress,  and  asked  me  if  I 
loved  him.    And  then  he  asked  me  if  I  would  care  if  he  stayed 
with  me.    I  made  no  reply.     I  could  scarcely  speak*    I  don't 
remember  distinctly  what  occurred  after  that.    I  don't  know 
what  happened  at  all  until  I  knew  he  hurt  me.    I  had  not 
gone  to  bed.    I  know  it  was  wine  Mr.  Taylor  gave  me  because 
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I  bad  seen  it  served  to  the  guests  at  the  hotel''  At  anoth«r 
stage  of  the  proceedings,  in  referring  to  this  event,  she  testi* 
fied  as  follows:  '^Mr.  Taylor  assured  me  of  his  friendship,  and 
promised  me  that  he  would  also  be  a  friend  to  me;  that  he 
bad  plenty  of  means,  and  I  would  never  want,  and  he  gave  me 
bis  word  that  he  would  never  see  me  in  any  trouble,  and  I 
tben  yielded.  He  said  these  things  to  me  while  I  was  lying 
in  bed.  I  bad  a  child,  which  was  born  on  August  22,  1889; 
tbe  defendant  was  the  father  of  that  child.  Until  I  met  Mr. 
Taylor  I  was  a  chaste  and  virtuous  girl." 

In  actions  of  the  character  under  present  investigation, 
where  the  plaintiff  is  a  young  girl,  poor  and  friendless,  and 
the  defendant  a  man  of  mature  years,  married  and  wealthy, 
it  may  well  be  said  that  the  contest  is  an  unequal  one;  for 
her  youth  and  poverty  are  often  weapons  of  victory,  and  form 
a  citadel  of  strength  in  the  minds  of  jurors  which  is  impreg- 
nable to  successful  attack  by  the  opposition.    Thus  in  her 
weakness  lies  her  strength,  while  a  defendant's  wealth,  his 
family,  and  his  gray  hairs  are  elements  which,  when  placed 
before  the  jury,  often  tend  only  to  his  own  destruction.    These 
things  are  made  plain  by  a  perusal  of  the  history  of  legal 
jurisprudence  upon  the  subject,  and  this  unequal  struggle 
between  the  parties  has  frequently  caused  verdicts  to  be  ren- 
dered opposed  both  to  the  law  and  the  evidence.    And  the 
extreme  danger  which  arises  in  this  class  of  eases  that  a  man 
may  be  despoiled  of  his  good  name  and  his  property,  demands 
of  courts  a  careful  consideration  of  the  evidence  which  forms 
the  basis  of  such  verdicts.    For  these  reasons,  and  from  the 
additional  facts  that  the  case  as  disclosed  by  the  record  is  a 
most  peculiar  one,  and  that  the  verdict  rendered  largely  ex* 
ceeds  in  amount  any  verdict  returned  by  a  jury  in  an  action 
of  seduction  in  any  of  the  courts  of  this  country  to  which  our 
attention  has  been  directed,  we  have  given  the  record  a  most 
careful  examination. 

As  before  intimated,  the  evidence  is  squarely  conflicting; 
tbe  plaintiff  says  the  defendant  seduced  her;  the  defendant 
says  he  never  had  sexual  intercourse  with  her  at  any  time. 
The  plaintiff  says  she  was  a  chaste  and  virtuous  girl;  the  de- 
fendant's witnesses  say  in  effect  she  stood  but  little  above  the 
plane  of  the  common  strumpet.  But  the  jury  were  fairly  and 
folly  instructed  by  the  court  as  to  the  law  of  the  casSi  in* 
clading  the  roles  of  law  applicable  to  the  weight  of  evidence, 
and  tbe  credibility  of  witnesses;  and  upon  this  conflicting 
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evidence,  taken  iti  connection  with  the  law,  they  found  for 
the  plaintiff,  and,  under  an  established  practice,  we  have  not 
the  right  to  disturb  those  findings  of  fact 

Does  the  plaintiffs  evidence  establish  a  case  of  seduction? 
and  that  brings  us  to  the  inquiry,  what  is  the  meaning  of  the 
word  '*  seduction,"  as  used  in  the  Civil  Code,  for  it  is  there 
provided,  section  374:  ^'An  unmarried  female  may -prosecute 
as  plaintiff  in  an  action  for  her  own  seduction  and  may  re- 
cover therein  such  damages,  pecuniary  or  exemplary,  as  are 
assessed  in  her  favor."  Her  evidence  may  be  viewed  from  two 
distinct  standpoints.     Viewed  from  one  standpoint  it  iadi« 
cates  that  she  had  lost  consciousness  from  the  effect  of  the  wine, 
at  the  time  the  act  was  committed.    If  this  be  so,  the  defend- 
ant was  guilty  of  rape,  and  while  it  is  held  in  those  statea 
where  seduction  is  a  criminal  offense  that  proof  of  a  rape  will 
defeat  a  prosecution  for  seduction  {State  v.  Kingaley^SO  Iowa, 
439;  State  v.  Lewis,  48  Iowa,  578;  30  Am.  Rep.  407;  C^roghan 
V.  State^  22  Wis.  444);  yet  no  case  is  found  in  the  books 
where  a  party  has  failed  to  recover  in  damages  for  seduction 
when  the  evidence  at  the  trial  disclosed  the  defendant  guilty 
of  the  more  henious  offense  of  rape.     Such  a  showing  but  ag- 
gravates the  injury,  and  furnishes  ample  ground  for  exem- 
plary damages.     Perhaps  it  was  from  this  standpoint  of  vision 
that  the  jurors  viewed  this  case,  and  for  that  reason  assessed 
the  damages  at  such  a  large  amount.     It  does  not  lie  in  the 
mouth  of  the  defendant  to  say:  ^'  I  am  not  liable  to  pay  any 
damages  in  this  action,  because  the  evidence  discloses  I  did 
not  seduce  the  plaintiff,  but  committed  the  atrocious  crime  of 
rape. "    The  complaint  in  this  case  is  broad  in  its  allegations, 
and,  except  as  to  the  use  of  force,  the  elements  forming  the 
measure  of  damages  in  a  case  either  of  seduction  or  rape  are 
very  similar. 

Where  a  parent  sues  for  the  seduction  of  his  daughter,  and 
consequent  loss  of  service,  and  it  appears  that  the  intercourse 
was  accomplished  by  force,  such  a  showing  will  not  defeat  the 
action,  but  will  aggravate  the  injury:  Fumian  v.  AppUgate^ 
23  N.  J.  L.  28;  Kennedy  v.  Shea,  110  Mass.  147;  14  Am.  Rep. 
584;  White  v.  Murtland,  71  111.  250;  22  Am.  Rep.  100.  While 
the  recovery  of  the  parent  is  based  upon  a  different  principle 
from  that  involved  where  the  female  is  the  complainant,  yet 
we  see  no  bad  effect  to  follow  an  application  of  the  same  rule 
In  her  case.  Certainly  a  court  will  not  be  astute  in  drawing 
fine  distinctions  from  the  evidence  in  order  to  discover  a  case 
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of  rape,  if  such  fact  would  defeat  a  recovery.  For  the  forego- 
ing reasons  we  conclude  that,  if  plaintiff  was  unconscious  from 
the  effects  of  the  wine  at  the  time  defendant  had  intercourse 
with  her,  her  cause  of  action  was  not  defeated  by  reason  of 
iuch  fact. 

Assuming  her  to  have  been  conscious  at  the  time  the  act  of 
intercourse  took  place,  and  consenting  thereto,  was  she  se* 
doced?     "Seduction"  is  not  defined  by  our  statute;  and  se- 
duction, as  recognized  at  the  common  law,  based  purely  upon 
the  loss  of  service  to  the  roaster,  is  such,  that  we  are  bound  to 
hold  our  statute,  in  using  the  word,  intended  other  things. 
We  think  the  word  is  there  used  in  its  popular  acceptation, 
as  recognized  in  this  country.    The  court  in  its  instructions 
to  the  jury  declared  the  law  upon  this  question  as  follows: 
**  The  word  *  seduction,'  when  applied  to  the  conduct  of  a  man 
toward  a  female,  means  the  use  of  some  influence,  promise, 
art,  or  means  on  his  part,  by  which  he  induces  the  woman  to 
surrender  her  chastity  and  her  virtue  to  his  embraces.    There 
must  be  something  more  than  mere  reluctance  on  the  part  of 
the  woman  to  commit  the  act,  and  her  consent  must  be  ob- 
tained by  flattery,  false  promises,  artifice,  urgent  importunity, 
based  on  professions  of  attachment,  or  the  like,  for  the  woman, 
and  that  relying  solely  on  said  promises  or  professions  of 
flattery  or  artifice  or  importunity,  she  surrendered  her  person 
and  chastity  to  her  alleged  seducer.    And  that  relying  and 
being  influenced  solely  by  such  promises,  flattery,  artifice, 
and  urgent  importunity,  she  then  being  chaste,  surrendered 
her  person  and  chastity  to  her  alleged  seducer."    After  a 
careful  examination  of  many  cases,  we  are  satisfied  the  law 
is  fairly  declared  in  the  foregoing  instruction,  and  that  such 
instruction  is  in  line  with  the  authorities  in  this  country: 
State  T.  Bierce,  27  Conn.   819;  Croghan  v.  State,  22  Wis.  444; 
Brown  v.  Kingsley,  88  Iowa,  220.     Modern  lexicographers  de- 
fine seduction  as  the  act  of  persuading  a  woman  to  surrender 
her  chastity.     In  its  ordinary  acceptation  it  implies  a  betrayal 
of  confidence,  and  for  that  reason  a  great  majority  of  this 
class  of  cases  are  based  upon  a  violated  promise  of  marriage, 
but  this  is  not  a  universal  rule  by  any  means;  for  a  married 
man  may  seduce  a  girl,  and  that,  too,  though  she  is  aware  of 
his  marriage.    There  are  many  cases  to  this  effect,  but  they 
have  arisen  generally  where  the  injured  parties  being  young 
girls  and  easily  beguiled  could  not  be  held  to  the  plane  of 
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responsibility  occupied  by  women  possessing  a  wider  knowl- 
edge of  the  world. 

In  the  present  case  we  have  a  obaste  girl,  not  seventeen 
years  of  age,  making  her  living  fiar  distant  from  her  few 
friends,  stopping  at  night  alone  in  a  cottage.     She  is  visited 
after  dark  by  her  employer,  with  whom  she  was  upon  friendly 
terms,  a  man  of  wealth  and  years.    After  a  conversation  upon 
ordinary  topics,  lasting  some  time,  he  gives  her  a  glass  of 
wine,  which  she  drinks,  and  her  mind  is  seriously  affected 
thereby.     He  expresses  afifection  for  her,  repeatedly  careaaea 
her,  makes  promises  of  future  friendship  and  assistance,  and 
after  all  these  things  have  been  going  on  for  some  length  of 
time  he  seduces  her;  at  least  a  recital  of  these  events  would 
picture  a  case  of  seduction  to  the  ordinary  mind.    They  do 
not  disclose  a  coid«  deliberate  transfer  of  virtue  for  a  consid- 
eration.   Neither  do  they  describe  a  sacrifice  of  virtue  to  the 
demands  of  lu&tful  passion;  but  the  blandishments,  the  ex- 
pressions of  friendship,  the  promises,  the  wine,  weapons  of 
the  seducer,  were  all  there.     If  the  plaintiff  were  a  woman  of 
years,  with  that  knowledge  of  the  world  which  age  brings 
with  it  at  the  present  day,  the  case  might  present  a  different 
aspect.     The  struggle  would  not  have  been  so  unequal,  and 
she  would  have  been  held  to  a  stricter  responsibility.     But 
we  cannot  charge  her  with  that  judgment  and  discretion 
which  come  only  with  age  and  experience.    The  drinking  of 
the  wine  seriously  affected  her,  and  its  administration  alone 
may  be  well  termed  an  artifice  that  conduced  to  her  down- 
fall.   If  these  things  which  she  has  said  be  true,  and  the 
jury  has  so  found  the  facts,  her  cause  of  action  is  supported 
by  the  evidence. 

Vfe  have  examined  in  detail  the  alleged  errors  of  law  re- 
lied upon  by  the  appellant  in  the  admission  and  rejection  of 
evidence  by  the  court,  and  either  find  them  not  well  taken, 
or  the  error,  if  committed,  not  prejudicial  to  appellant. 

It  is  insisted  that  respondent's  counsel  was  guilty  of  such 
misconduct  during  the  progress  of  the  trial  as  to  have  preju- 
diced defendant's  case  thereby  in  the  minds  of  the  jurors. 
This  misconduct  is  claimed  to  have  consisted  in  attempting 
to  get  before  the  jury  matters  not  within  the  issues  by  means 
of  asking  improper  questions  and  *' offers  to  prove,"  etc.  It 
was  held  in  the  case  of  People  v.  Ah  Len^  92  Cal.  282,  27  Am. 
St.  Rep.  103,  that  this  character  of  misconduct  could  be  car* 
ried  to  such  lengths  as  to  justify  a  new  trial,  and  for  that 
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reaeoD  a  new  trial  was  there  ordered.  The  rule  Is  a  most 
wholesome  ooe,  and  in  a  criminal  case  especially  its  rigid  en« 
forcement  irill  be  maintained  by  the  court  A  trial  court 
should  always  be  alert  to  prevent  an  attorney  from  obtaining 
advantages  in  jury  trials  by  the  practice  of  methods  not  coun- 
tenanced by  the  ethics  of  the  profession.  The  record  here 
presented  does  not  disclose  sufficient  in  this  regard  to  justify 
a  new  trial  of  the  case;  neither  do  we  think  the  showing 
made  for  a  new  trial  based  upon  affidavits  sufficient. 

We  are  not  prepared  to  say  that  the  damages  are  excesaire. 
Courts  are  not  disposed  to  make  smooth  the  ways  of  the 
seducer.  At  common  law  in  these  cases,  verdicts  of  juries 
were  seldom  held  to  be  excessive,  and  this,  too,  where  the 
parent  recovered  damages  upon  the  fiction  of  loss  of  service. 
With  much  greater  reason  should  we  not  disturb  the  amount 
of  a  verdict  where  the  party  directly  injured  is  the  party 
plaintiff.  The  law  is  most  liberal  in  these  matters,  and 
rightly  BO.  Through  the  seducer's  arts  a  young  girl  has  been 
outlawed  from  society;  she  baa  been  cast  upon  the  world 
robbed  of  her  innocence;  an  injury  has  been  done  which  noth- 
ing  can  repair;  a  loss  has  been  suffered  which  nothing  can 
alleviate. 

For  the  foregoing  reasons  let  the  judgment  and  order  be 
affirmecL 

Patsbsoh,  J.,  Ds  Haybn,  J.,  and  McFabland  concurred. 

Justices  Harbisok  and  Fttzoebald  not  having  heard  the 
argument  do  not  participate  in  the  decision  thereof. 


SaiwoffiOMt  8m  genanlly  noW  to  Weaver  v.  JBaAeri,  44  Am.  Dee^  1S2- 
179.  It  u  ao  defense  to  ao  aotion  for  sedootion,  that  the  intereoarte  was 
aceomplished  through  force.  See  eases  eited  at  p.  164  of  that  note.  For 
definitioiis  of  sednction  tee  pp.  102,  163  of  the  same  note,  and  also  Pattenom 
V.  Bagden,  17  Or.  238;  11  Am.  St.  Rep.  822. 

8n>noTiOK  sr  Makeisd  Mak. — An  indictment  for  sednction  under  prom* 
in  of  marnage  cannot  be  sustained,  where  the  oTidence  shows  that  the  prom* 
iie  was  made  by  a  married  man,  and  that  the  prosecutrix  knew  that  he  was 
married:  See  note  to  Weaver  v.  Baehert,  44  Am.  Dea  164. 

SxDiTcnoiT — ASTincB,  What  Is:  See  Hawm  v.  Banghari,  76  Iowa,  683; 
14  Am.  St.  Kep.  261.  A  man  who  persuades  an  unmarried  woman  of  pre- 
viously ehaste  character  to  have  sexual  intercourse  with  him  on  the  repre- 
sentation that  there  is  nothing  wrong  in  the  act,  and  that  no  one  will  find  it  out, 
is  guilty  of  the  crime  of  seduction  by  artificO:  StaU  t.  Hemnit  82  Iowa,  609. 

Damagks  fOB  SsDVonoN  are  allowed  to  be  assessed  on  a  Tory  liberal  soak^ 
and  it  is  only  under  very  extraordinary  circumstances  that  the  appellate 
court  will  interfere  with  a  f  erdict  on  the  ground  that  it  is  excessif  e:  Stevet^ 
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fon  T.  BeOtnap,  6  Iowa,  97;  71  Am.  Dea  392.  Evidenoe  m  to  the  peenniuy 
oircnmstanoas  of  the  defendant  is  admiasible  for  the  pnrpoee  of  aaeening  th« 
proper  amount  of  damages:  WkUe  t.  Qregary^  120  Ind.  96;  Dt  Hawem  t*  ^Tel- 
fie,  126  Ind.  82;  ShevaUer  r.  Bergman^  123  Ind.  !(»&  8eo  alio  note  to  A»» 
nett  T.  ^eofiiy  36  Am.  Rep.  445. 


Ex  PARTE  Whitwell. 

[96  Calxfosnia,  78.] 

PouoB  PowxA — Rbgulatior  or  BusiKBSs  BT  LioisLATiys  BoDBB. — 1m 
the  ezeroise  of  the  police  power  the  legialatare  has  a  Tory  wide  diaero* 
tion  aa  to  what  is  needful  or  proper,  but  is  not  the  ezelosive  Jadge  as  to 
what  is  a  reasonable  and  just  restraint  upon  the  right  of  the  eitisen  to 
pursue  a  business  which  is  recognized  as  innocent  and  useful  to  the  oom^ 
munity.  As  that  right  is  one  which  is  protected  by  the  constitution,  it 
is  always  a  judicial  qnestion  whether  any  particular  regulation  of  th« 
right  is  a  valid  exercise  of  the  police  power. 

POuoa  PowsR,  Right  or  Ck>uRT8  to  Dsclabb  What  Is  Valib  Rikhhiiie 
or.— The  power  of  the  courts  to  declare  invalid  what  they  may  deem  as 
unreasonable  legislative  regulation  of  a  business  which  the  citizen  has  a 
constitutional  right  to  follow  must  be  exercised  with  the  utmost  caution, 
and  only  when  it  is  clear  that  the  ordinance  or  law  so  declared  Toid 
passes  entirely  beyond  the  limits  of  the  poUce  power,  and  infringoa  npoa 
rights  secured  by  the  fundamental  law. 

Police  Powkr— The  Busikiss  or  Comductimo  a  PBiyATx'AsTXtUic,  in  which 
proper  care  can  be  given  to  insane  persons  who  are  not  dangerous  to 
themselves  or  others  by  a  member  of  the  medical  profession  haying  ox* 
perience  and  special  skill  in  the  treatment  of  such  cases  is  a  necessary 
and  humane  one;  and  the  right  to  maintain  such  an  asylum,  and  to 
practice  this  particular  branch  of  the  medical  profession,  cannot  be  pro- 
hibited nor  burdened  with  unreasonable  and  oppressive  conditions  which 
virtually  amount  to  its  prohibition. 

PoLiGB  Power — Ordinance  Requiring  Asylums  iob  Insakx  Prbsons  to 
BE  FiREPROor,  WHEN  Voio. — The  board  of  supervisors  of  a  county, 
in  the  absence  of  any  general  legislation  on  the  subject,  may,  by  ordi« 
nance,  prescribe  proper  regulations  for  the  protection  of  patients  in  a 
private  asylum  for  insane  persons  from  the  danger  which  might  result 
to  them  from  the  destruction  of  the  asylum  building  by  fire;  bat  a  re« 
quirement  that  such  an  asylum  shall  be  maintained  only  in  a  building 
constructed  of  either  brick  and  iron,  or  stone  and  iron,  without  any 
reference  to  the  size  of  the  building,  or  the  number  of  the  patiento  it  is 
designed  to  accommodate  therein,  and  without  regard  to  other  safe* 
guards  against  fire  with  which  it  may  be  provided,  is  unreasonable. 
Legislation  of  this  character,  which  imposes  an  onerous  expense  upon  a 
lawful  business,  can  only  be  justified  by  the  fact  that  the  danger  which 
it  ostensibly  seeks  to  avert  is  one  which  experience  has  demonstrated 
to  be  a  probable  result  of  conducting  the  business,  notwithstanding  the 
exercise  of  ordinary  care  to  prevent  it. 

PoLTCB  Power— Ordinance  Denting  Profertt  Owner  the  Right  to  Goa^ 
DUCT  A  Business  Thereon,  when  Void. — An  owner  of  property  cannol 
be  prohibited  by  a  legislative  body  from  conducting  thereon  a  lawful 
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hMJniwit,  unlets  raeh  bntinen  is  of  taeh  a  nozions  or  offensive  eharaofesr 
ttat  the  health,  safety,  or  oomfort  of  the  sarronnding  oommunity  N» 
fnres  its  exdosion  from  that  particular  locality.  An  asylum  for  the 
treatment  of  mild  forms  of  insanity  is  not  a  business  of  that  oharaoter* 
and  therefore  a  provision  in  an  ordinance  of  a  board  of  county  super* 
▼isors  declaring  that  no  asylum  in  which  persons  suffering  from  any 
degree  of  insanity  are  treated  shall  be  permitted  within  four  hundred 
yards  of  any  dwelling  or  school  is  not  a  valid  police  regulation. 
PbuoB  Powxn — O&DiNANczs  Ihtosisq  upon  thx  Pboprixtor  ova  Psitati 
AtrLiTM  ExFBirsis  WHICH  Ark  Not  NKCXSSARTfor  the  protection  of  the 
publio  are  inyaltd.  Hence  such  proprietor  cannot  be  required  to  surw 
round  by  a  brick  or  stone  wall,  of  not  leas  than  tweWe  feet  high  and 
eighteen  inohes  thick,  an  asylum  in  which  only  patients  suffering  from 
the  milder  forms  of  insanity  are  to  be  treated. 

POUCB   POWKA— OrDIKANCS  REQUIRING  SSFARATION  OF  PATIXMIB  ZH  PrI* 

TATB  AsTLUM,  WHXR  VoiD.^The  proprietor  of  a  private  asylum  for  the 
treatment  of  oertain  specified  forms  of  mild  insanity  cannot  be  compelled 
to  provide  separate  buildings  for  the  different  classes  of  petienti^  nor  to 
segregate  male  from  female  patients. 

Oeorge  C.  £om,  for  the  petitioner. 

0.  W.  TitwUy  Jr.^  and  Robert  Y,  Hayne^  for  the  respondenta* 

Dx  Haven,  J.  This  is  a  proceeding  upon  habeas  corpus^ 
and  it  appears  from  the  return  to  the  writ  issued  herein  that 
at  the  date  of  its  seryice  the  petitioner  was  imprisoned  by  the 
sheriff  of  San  Mateo  county  upon  a  charge  of  maintaining 
within  that  county  a  hospital  for  the  treatment,  for  reward, 
of  insane  persons,  without  having  procured  a  license  so  to  do, 
as  required  by  an  ordinance  adopted  by  its  board  of  super- 
visors March  16,  1892.  The  ordinance  referred  to  purports 
to  be  one  "to  license  for  purposes  of  regulation  and  revenue 
the  business  of  keeping  ....  within  the  county  of  San 
Mateo  ....  hospitals,  asylums,  homes,  retreats,  or  places 
for  the  care  or  treatment  for  reward  of  insane  persons,  or 
persons  of  unsound  mind,  or  inebriates,  or  persons  affected 
by  or  suffering  from  any  mental  or  nervous  disease,  or  who 
are  suffering  from  the  effects  of  the  excessive  use  of  alcoholic 
liquors." 

By  the  first  section  of  this  ordinance  it  is  made  unlawful  to 
maintain  within  the  county  of  San  Mateo  any  hospital,  asy- 
lum,  or  place  for  the  care  or  treatment  for  reward  of  any 
insane  person,  or  person  belonging  to  either  of  the  classes 
uientioned  in  the  title  of  the  ordinance,  unless  the  keeper  of 
such  hospital  or  asylum  shall  have  first  procured  a  license 
therefor.  The  second  section  provides  that  before  any  such 
license  shall  issue,  the  person  desiring  the  same  shall  make 
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a  written  application  therefor  to  the  board  of  saperrisors. 
The  third  section  provides  for  giving  notice  of  the  time  for 
the  hearing  of  such  application,  when  any  person  interested 
in  favor  of  or  in  opposition  to  the  granting  of  such  license 
may  be  heard,  and  the  sworn  testimony  of  persons  may  be 
taken  in  relation  to  such  application;  and  if  after  such  hear* 
ing  the  board  shall  be  satisfied  *Hhat  the  designated  premises 
are  suitable  for  the  purpose,  and  that  the  persons  designated 
in  such  application  as  superintendent  and  attending  physi- 
cian or  physicians  are  proper  and  suitable  persons  for  their 
several  stations,"  said  board  shall  grant  such  applicant  a 
license,  *'  provided,  however,  that  in  no  case  shall  such  license 
be  granted  unless  the  board  shall  be  satisfied  •  •  •  •  that  the 
building  and  buildings  designated  in  such  application  is  and 
are  what  are  usually  known  as  fireproof,  by  reason  of  being 
constructed  of  brick  and  iron,  or  stone  and  iron,  and  that  such 
building  so  designated  in  said  application  is  not  more  than 
two  stories  in  height,  and  that  the  same  and  the  land  used  in 
connection  therewith,  or  such  part  of  said  land  as  any  of  the 
patients  are  to  have  access  to,  is  surrounded  by  a  brick  or 
stone  wall  not  less  than  eighteen  inches  in  thickness,  and 
not  less  than  twelve  feet  in  height,  and  in  which  wall  there  is 
but  one  opening,  which  opening  is  closed  by  a  solid  iron  door 
.  ...  so  constructed  and  fitted  into  said  wall  as  that  the 
same  may  be  securely  fastened  by  a  combination  lock,  and 
said  door  is  furnished  with  a  combination  lock;  and  provided 
further,  that  no  such  license  shall  be  granted  if  the  jM-emises 
designated  in  the  application  are  within  a  distance  of  four 
hundred  yards  from  any  dwelling-house  or  schoolhouse/' 
Section  4  provides:  *^That  no  license  issued  hereunder  shall 
authorize  male  and  female  persons,  or  more  than  one  of  the 
classes  of  persons  designated  in  section  1  hereof,  to  be  cared 
for  or  treated  in  the  same  building,  or  put  together  in  the 
same  building,  or  in  any  inclosure  connected  with  any  build- 
ing."    Section  9  gives  the  form  of  the  license  which  is  to 
be  issued,  and  which  by  its  terms  only  authorizes  the  per- 
son to  whom  it  is  issued  to  carry  on  the  business  of  keeping 
a  hospital  or  asylum  for  the  care  or  treatment  of  one  of  the 
classes  of  persons  designated  in  the  first  section  of  the  ordi- 
nanoe,  subject  to  all  the  conditions,  restrictions,  and  penalties 
in  the  ordinance  contained. 

The  petitioner  alleges  that  he  is  a  physician  and  surgeon; 
and  that  the  particular  branch  of  the  profession  to  which  be 
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espediilly  devotes  his  attention  is  the  treatment  of  Insane 
persons,  and  patients  with  nervous  and  mental  disorders,  and 
inebriatea,  and  persons  suffering  from  the  excessive  use  of  in- 
toxicating liquors;  and  that  for  the  purpose  of  more  effectu- 
ally treating  such  persons,  he,  long  before  the  passage  of  said 
ordinance,  at  great  expense,  purchased  and  now  owns  twenty** 
two  acres  of  land  in  the  county  of  San  Mateo,  on  which  he 
has  erected  buildings  which  he  uses  as  a  home  or  asylum  for 
them;  but  such  buildings  are  not  fireproof,  or  of  the  char- 
acter designated  and  required  by  the  ordinance,  and  are  also 
situated  within  four  hundred  yards  of  the  dwellings  of  other 
persons.  The  petitioner  further  alleges  that  he  treats  in  the 
asjium  established  by  him  both  male  and  female  persons 
suffering  from  any  and  all  nervous  diseases,  and  from  mild 
forms  of  insanity,  such  as  melancholia,  dementia,  and  hys- 
teria, but  that  he  does  not  knowingly  admit  or  treat  violent 
or  dangerous  cases. 

It  is  claimed  by  the  petitioner  that  the  provisions  of  the 
ordinance  above  set  out  impose  unreasonable  restrictions 
upon  his  right  to  prosecute  a  lawful  business  and  to  devote 
his  property  to  a  lawful  use,  and  that  such  provisions  are 
therefore  in  conflict  with  the  constitution  of  the  United  States 
and  of  this  state,  and  are  for  this  reason  void. 

Upon  the  other  hand  the  respondent  contends  that  the  ordi- 
nance is  a  police  regulation,  designed  among  other  things  to 
protect  the  patients  in  such  asylums  from  the  danger  which 
might  result  to  them  from  fire,  and  also  to  promote  the  com* 
fort  and  peace  of  the  community  in  which  such  an  asylum 
may  be  located,  by  requiring  insane  patients  to  be  confined 
within  walls,  and  so  prevented  from  coming  in  contact  with 
people  who  are  entitled  to  be  free  from  such  annoyance; 
and  it  is  further  said  that  the  nature  of  the  business  con- 
ducted in  such  an  asylum  or  hospital  is  such  as  to  justify  a 
regulation  that  it  shall  only  be  carried  on  in  a  building  re- 
moved from  tlie  dwellings  of  others;  and  in  this  connection 
it  is  argued  that  the  ordinance  does  not  in  either  of  its  re- 
quirements conflict  with  any  general  law,  and  that  the  court 
is  not  authorized  to  declare  it  invalid  because  in  its  judgment 
the  ordinance  may  be  deemed  unreasonable. 

The  police  power — the  power  to  make  laws  to  secure  the 
comfort,  convenience,  peace,  and  health  of  the  community — 
is  an  extensive  one,  and  in  its  exercise  a  very  wide  discretion 
u  to  what  is  needful  or  proper  for  that  purpose  is  necessarily 
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committed  to  the  legislative  body  in  which  the  power  to  make 
Buch  laws  is  vested:  Ex  parte  TSittle^  91  Gal.  689. 

But  it  is  not  true  that  when  this  power  is  exerted  for  the 
purpose  of  regulating  a  business  or  occupation,  which  in  itself 
is  recognised  as  innocent  and  useful  to  the  community,  the 
legislature  is  the  exclusive  judge  as  to  what  is  a  reasonable 
and  just  restraint  upon  the  constitutional  right  of  the  citisen 
to  pursue  such  business  or  profession.  As  the  right  of  the  oiti-  , 
sen  to  engage  in  such  a  business  or  follow  such  a  profession 
is  protected  by  the  constitution,  it  is  always  a  judicial  ques- 
tion whether  any  particular  regulation  of  such  right  is  a 
valid  exercise  of  legislative  power:  Tiedeman's  Limitation  of 
Police  Power,  sees.  85,  194;  State  v.  Jeney  CUy^  47  N.  J.  L. 
286;  Commonwealth  v.  Robertson^  6  Gush.  488;  Auitin  y.  Mut» 
ray,  16  Pick.  121.  This  principle  is  statod  very  forcibly  in 
the  case  of  Mxigler  v.  Kansas^  123  U.  S.  661,  in  the  following 
language:  **The  courts  are  not  bound  by  mere  forms,  uor  are 
they  to  be  misled  by  mere  pretenses.  They  are  at  liberty^ 
indeed,  are  under  a  solemn  duty — to  look  at  the  substance  of 
things  whenever  they  entor  upon  the  inquiry  whether  the 
legislature  has  transcended  the  limits  of  its  authority.  I^ 
therefore,  a  statute  purporting  to  have  been  enacted  to  pro* 
tect  the  public  health,  the  public  morals,  or  the  public  safety 
has  no  real  or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  courte  to  so  adjudge,  and  thereby  give 
effect  to  the  constitution." 

And  so  also  in  the  Matter  of  Jacobs^  98  N.  Y.  108,  60  Am. 
Rep.  636,  Earl,  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  said,  in  relation  to  the  power  of  the  legislature  to  make 
police  regulations:  **  The  limit  of  the  power  cannot  be  accu- 
rately defined,  and  the  courts  have  not  been  able  or  willing 
definitely  to  circumscribe  it.  But  the  power,  however  broad 
and  extensive,  is  not  above  the  constitution.  When  it  speaks 
its  voice  must  be  heeded.  It  furnishes  the  supreme  law  and 
guide  for  the  conduct  of  legislators,  judges,  and  private  per- 
sons, and,  so  far  as  it  imposes  restraints,  the  police  power 
must  be  exercised  in  subordination  thereto.*' 

And  this  necessary  limitation  upon  the  power  of  the  legis* 
lature  to  interfere  with  the  fundamental  righto  of  the  citizen 
in  the  enactment  of  police  regulations  was  recognized  by  this 
oourt  in  Ex  parte  Sing  Lee,  96  Cal.  354,  31  Am.  St.  Rep.  218, 
in  which  case  we  said  that  the  personal  liberty  of  the  citizen 
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and  hiB  rights  of  property  cannot  be  invaded  under  the  di» 
gaiee  of  a  police  regulation. 

This  power  of  the  courts,  however,  to  declare  invalid  what 
they  may  deem  an  unreasonable  legislative  regulation  of  a 
business  or  occupation  which  the  citizen  has  the  conetitu* 
tional  right  to  follow,  although  undoubted,  must,  from  the 
nature  of  the  power,  be  exercised  with  the  utmost  caution, 
and  only  when  it  is  clear  that  the  ordinance  or  law  so  de- 
clared void  passes  entirely  beyond  the  limits  which  bound 
the  police  power,  and  infringes  upon  rights  secured  by  the 
fundamental  law. 

The  true  rule  upon  this  subject  is  thus  expressed  by  the 
supreme  court  of  the  state  of  Missouri,  in  the  case  of  8t  Loui$ 
V.  WebeVy  44  Mo.  647.  "  In  assuming,  however,  the  right  to 
judge  of  the  reasonableness  of  an  exercise  of  corporate  power, 
courts  will  not  look  closely  into  mere  matters  of  judgment 
where  there  may  be  a  reasonable  difference  of  opinion.  It  is 
not  to  be  expected  that  every  power  will  always  be  exercised 
with  the  highest  discretion,  and  when  it  is  plainly  granted,  a 
clear  case  should  be  made  to  authorize  an  interference  upon 
the  ground  of  unreasonableness.'^ 

With  this  general  statement  of  the  power  and  duty  of  the 
court,  we  proceed  to  consider  whether  the  ordinance  before  us 
is  a  valid  regulation  of  the  right  to  maintain  such  an  asylum 
or  hospital  as  the  petitioner  alleges  he  is  now  conducting  in 
the  county  of  San  Mateo. 

The  state,  may,  of  course,  make  proper  laws  for  the  care, 
government,  and  safe-keeping  of  the  unfortunate  insane  within 
its  limits.  This  duty  it  owes,  not  only  to  those  who  are  thus 
rendered  incapable  of  taking  care  of  themselves,  but  also  to 
the  community  at  large,  the  members  of  which  are  entitled 
to  protection  from  the  acts  of  persons  not  subject  to  the  com- 
mands  of  reason:  Matter  of  Colah^  8  Daly,  529;  Brown  on 
Insanity,  sec.  6. 

In  the  discharge  of  this  duty  the  state  has  provided  public 
aeylums,  to  which  persons  who  are  so  far  disordered  in  mind 
as  to  be  dangerous  to  remain  at  large  may,  upon  satisfactory 
proof  of  such  condition  of  mind,  be  committed  by  the  judge 
of  a  superior  court,  but  it  has  made  no  provision  at  all  for 
those  of  unsound  mind  who  are  not  regarded  as  dangerous  to 
themselves  or  to  the  property  or  persons  of  others;  and  even 
as  to  those  who  are  insane  to  such  a  degree  that  they  may 
under  the  law  be  committed  to  the  state  asylum,  the  statute 
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provides  that  *'  the  kindred  or  friends  of  an  inmate  'of  the 
asylum  may  receive  such  inmate  therefrom  on  their  giving 
satisfactory  evidence  to  the  judge  of  the  eourt  issuing  the 
commitment,  that  they,  or  any  of  them,  are  capable  and  suited 
to  take  care  of  and  give  proper  care  to  such  insane  person,  and 
give  protection  against  any  of  his  acts  as  an  insane  person'*: 
Section  19  of  ''An  act  to  provide  for  the  future  management 
of  the  Napa  State  Asylum  for  the  Insane,"  approved  March 
6,  1876:  Stats,  of  1875,  1876,  133. 

It  will  thus  be  seen  that  it  was  not  the  intention  of  the 
legislature,  in  providing  public  asylums  for  the  insane,  to  de* 
prive  the  kindred  and  friends  of  even  dangerous  lunatics  of 
the  privilege  of  caring  for  them  elswhere,  upon  sho?ring  their 
ability  and  willingness  to  do  so;  while  as  to  those  not  re- 
garded as  dangerous  to  themselves  or  others,  the  law  does  not 
contemplate  that  they  shall  be  confined  in  such  asylums  at  alL 
But  unfortunate  persons  belonging  to  this  latter  class  are  not 
to  be  denied  the  right  to  receive  the  patient  attention  and 
often  healing  treatment  of  a  comfortable  private  asylum  or 
hospital,  if  they  or  their  kindred  or  friends  are  able  and  will* 
ing  to  incur  the  expense  of  such  care  and  treatment.  The 
business,  therefore,  of  conducting  a  private  asylum,  in  which 
proper  care  can  be  given  to  such  persons  by  a  member  or 
members  of  the  medical  profession  having  experience  and 
special  skill  in  the  treatment  of  such  cases,  is  a  necessary 
and  humane  one;  and  the  right  to  maintain  such  an  asylum 
or  hospital,  and  to  follow  and  practice  this  particular  branch 
of  the  medical  profession,  cannot  be  prohibited  or  burdened 
with  unreasonable  and  oppressive  conditions. 

In  our  opinion  the  ordinance  now  under  consideration  im* 
poses  arbitrary  and  wholly  unnecessary  conditions  upon  the 
right  to  maintain  such  an  asylum  as  that  which  petitioner 
alleges  he  is  now  conducting.  While  it  is  doubtless  true  that 
the  board  of  supervisors  of  a  county  have  the  power,  in  the 
absence  of  any  general  legislation  upon  the  subject,  to  pre- 
scribe, by  ordinance,  proper  regulations  for  the  protection  of 
the  patients  in  such  an  asylum  from  the  danger  which  might 
result  to  them  from  the  destruction  of  the  asylum  building 
by  fire,  still  the  requirement  that  such  hospital  or  asylum 
shall  be  maintained  only  in  a  building  constructed  of  either 
brick  and  iron,  or  iron  and  stone,  without  any  reference  to 
the  size  of  such  building  or  the  number  of  patients  it  is  de* 
signed  to  accommodate  therein)  and  without  regard  to  othw 
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safegnards  against  fire  with  which  it  may  be  proTideci,  is 
dearly  unreasonable.  It  may  be  conceded  that  there  would 
be  less  clanger  from  fire  in  a  building  of  the  character  re* 
quired  by  the  ordinance  than  in  one  differently  constructed, 
but  experience  has  not  shown  that  the  danger  from  fire  in 
8Qch  a  hospital  is  such  an  imminent  peril,  when  reasonable 
care  is  taken  to  guard  against  it,  as  to  justify  a  requirement 
that  such  hospital  shall  be  conducted  only  in  a  building  made 
from  the  materials  named  in  the  ordinance.  In  the  manage- 
ment of  a  hospital  where  insane  persons  are  treated  it  is 
necessary,  and  it  must  be  presumed,  that  there  will  be  a 
BuflScient  number  of  competent  attendants  to  prevent  danger 
or  damage  firom  any  unreasonable  actions  of  such  insane  per* 
sons.  Without  such  attendants  no  such  asylum  or  hospital 
could  be  properly  conducted.  The  fact,  however,  that  a  per- 
lon  is  suffering  from  an  insane  delusion  requiring  treatment 
does  not  necessarily  make  him  dangerous  to  himself  or  others, 
or  render  inactive  in  him  the  ordinary  instincts  which  prompt 
self-preservation.  On  the  contrary,  as  was  said  by  Mr.  Jus* 
tice  Cooley  in  his  opinion  in  the  case  of  Van  Deusen  v.  Neuh 
eon^r,  40  Mich.  129:  *'Many  insane  persons,  even  after  they 
have  become  hopelessly  so,  are  to  all  appearance  perfectly 
harmless,  and  for  years  continue  to  discharge  the  common 
duties  of  life  in  the  most  regular  and  acceptable  manner, 
being  trusted  by  every  one  in  those  particulars  to  which  the 
insane  delusion  does  not  extend.  The  law  takes  notice  of  the 
fact  that  in  many  cases  the  disease  leaves  the  person  in  the 
responsible  possession  and  control  of  most  of  his  facultiesi 
and  that  the  same  motives  influence  his  action  in  the  em« 
ployment  of  them  that  influence  those  not  afflicted.'' 

It  is  the  duty  of  the  superintendent  or  attending  physician 
of  such  an  asylum  to  ascertain  the  nature  of  the  delusion  affect- 
ing any  person  received  for  treatment;  and  if  there  should  be 
one  admitted  afflicted  with  pyromania,  or  whose  actions  would 
for  any  reason  be  difficult  to  control,  it  cannot  be  assumed 
that  such  person  would  not  be  properly  guarded,  or  that  the 
hospital  would  not  be  managed  with  that  degree  of  prudence 
which  would  render  the  patients  therein  reasonably  safe  from 
danger  on  account  of  fire.  Legislation  of  this  character, 
which  imposes  an  onerous  burden  of  expense  upon  a  lawful 
and  highly  meritorious  business,  cannot  be  justified  by  the 
mere  possibility  of  the  danger  which  it  ostensibly  seeks  to 
avert    It  most  rest  upon  the  fact  that  experience  has  dem* 
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onstrated  that  Bucb  danger,  in  the  abeence  of  snch  legislatiye 
regulation,  is  one  which  may  reasonably  be  anticipated  as  the 
probable  result  of  conducting  such  businesSi  notwithstanding 
the  exercise  of  ordinary  care  to  prevent  it. 

The  provision  that  no  asylum  in  which  persons  BuflTering 
from  any  degree  of  insanity  are  treated  shall  be  permitted 
within  four  hundred  yards  of  any  dwelling  or  school  cannot, 
in  our  judgment,  be  sustained  as  a  lawful  police  regulation. 
A  law  or  ordinance,  the  effect  of  which  is  to  deny  to  the  owner 
of  property  the  right  to  conduct  thereon  a  lawful  business,  is 
invalid,  unless  the  business  to  which  it  relates  is  of  snch  a 
noxious  or  offensive  character  that  the  health,  safety,  or  com- 
fort of  the  surrounding  community  requires  its  exclusion  from 
that  particular  locality;  and  an  asylum  for  the  treatment  of 
mild  forms  of  insanity  is  not  properly  classed  as  such.     If 
rightly  conducted,  such  asylum  would  not  render  the  occu- 
pation of  dwellings  or  schools  in  its  neighborhood  uncomfort- 
able to  such  a  degree  that  its  maintenance  would  be  deemed 
a  nuisance,  or  any  impairment  of  the  substantial  rights  of 
occupants  of  such  dwellings  or  schools.     It  is  not  like  a  pri- 
vate asyluna  for  the  confinement  of  dangerous  lunatics,  or  a 
hospital  for  the  treatment  of  loathsome  or  contagious  diseases; 
and  the  reasons  which  make  it  necessary  and  proper  to  ex- 
clude from  the  thickly  settled  portions  of  cities  and  towns 
slaughter-houses,  soap  factories,  and   tanneries,  with  their 
offensive  smells;  magazines  for  the  storage  of  powder,  and 
powder-mills,  with  their  attendant  dangers,  or  any  business 
or  occupation  which  seriously  interferes  with  the  health  or 
comfort  of  others  if  permitted  in  such  localities,  do  not  apply 
to  a  hospital  whose  inmates  are  harmless,  althoug'h  insane. 
It  is  possible  that  the  maintenance  of  such  an  asylum  would 
be  to  some  people  in  its  vicinity  disagreeable  and  annoying, 
in  the  sense  that  it  would  be  more  or  less  repulsive  to  them; 
but  this  is  not  enough  to  justify  a  regulation  like  that  under 
consideration.    There  are  many  unpleasant  and  even  annoy- 
ing things  which  must  be  borne  by  persons  living  in  a  state 
of  organized  society,  in  order  that  others  may  also  enjoy  their 
equal  rights  under  the  law. 

The  ordinance  further  denies  to  any  one  the  right  to  con- 
duct such  an  asylum,  unless  the  building  or  buildings  used 
for  that  purpose,  and  the  grounds  to  which  the  insane  persons 
may  be  allowed  access,  shall  be  surrounded  by  a  brick  or 
stone  wall,  at  least  twelve  feet  high  and  eighteen  inches 
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thick.  The  erection  of  such  a  wall  would  be  costly,  render- 
ing the  buildings  and  surrounding  grounds  uninviting,  and 
unsightly  to  the  eye,  and  would  be  a  manifest  injury  to  the 
unfortunate  persons  placed  therein  for  care  and  treatment 
This  requirement  of  the  ordinance  cannot  be  defended  upon 
the  ground  that  it  is  reasonably  necessary  for  the  protection 
of  the  publia  Whatever  justification  there  might  be  for 
such  a  provision  if  applied  only  to  a  private  asylum  in  which 
dangerous  lunatics  are  to  be  confined,  it  is  plainly  unreason- 
able  when  applied  to  a  hospital  of  the  character  maintained 
by  the  petitioner,  where  only  persons  suffering  with  mild 
forms  of  iuFsnity,  and  who  are  harmless,  are  received*  Such 
personsi  if  properly  attended,  do  not  require  prison  walls  to 
restrain  them,  and  it  would  be  barbarous  and  inhuman  to 
subject  them  to  such  treatment.  The  board  of  supervisors  of 
a  county,  or  the  legislative  department  of  any  city  or  town  in 
which  such  an  asylum  is  erected,  may,  undoubtedly,  provide 
by  ordinance  that  patients  therein  shall  not  be  permitted  to 
leave  the  grounds  upon  which  it  is  erected,  unless  accompa- 
nied by  an  attendant,  and  may  impose  a  proper  penalty  upon 
the  superintendent  or  keeper  of  such  asylum  for  a  failure  to 
conform  to  such  regulation.  Such  an  ordinance  would  be 
reasonable,  and  at  the  same  time  afford  all  necessary  protec- 
tion to  the  public  without  conflicting  with  the  righta  of  any 
one. 

The  ordinance  further  provides  that  only  one  of  the  classes 
of  persons  therein  mentioned  shall  be  treated  in  the  same 
building,  and  that  a  separate  license  shall  be  required  for  the 
treatment  of  each  of  the  diseases  named,  and  that  male  and 
female  patients  shall  not  be  '*  cared  for  or  treated  in  the  same 
building.''  These  provisions  are  clearly  invalid.  The  treat- 
ment of  inebriates,  and  insane  persons,  and  of  mental  and 
nervous  diseases  not  amounting  to  insanity,  is  a  special 
branch  of  practice  in  the  medical  profession,  and  no  reason 
exists  why  a  physician  desiring  to  maintain  an  asylum,  or 
hospital,  for  the  treatment  of  such  cases  should  be  required  to 
erect  separate  buildings  for  the  treatment  of  persons  suffering 
from  each  of  such  diseases.  Such  a  requirement  is  an  un« 
necessary  interference  with  the  business  of  maintaining  such 
an  asylum,  without  any  corresponding  benefit  to  the  public 
If  it  be  said  that  the  welfare  of  the  patients  may  demand  this 
leparation;  that  persons  suffering  from  nervous  prostratioui 
for  instance,  should  not  be  treated  in  the  same  building  with 
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the  ]ii«ane,  the  answer  is  that  this  is  a  matter  which  may  b^ 
safely  left  to  the  judgment  of  the  physician  whose  basinea* 
it  is  to  treat  such  cases,  and  whose  education  and  experience^ 
it  most  be  presumed,  qualify  him  to  superintend  such  an  asy* 
lorn.  The  power  to  pass  upon  such  a  question  has  not  been 
committed  to  boards  of  supervisors  of  the  different  counties^ 
and  such  a  regulation  of  the  manner  of  conducting  the  busi* 
ness  of  maintaining  such  a  private  asylum  is,  therefore,  anau* 
thorized  and  void.  In  relation  to  that  part  of  the  ordinance 
requiring  the  separation  of  the  sexes,  it  is  sufficient  to  say 
that  the  admission  of  male  and  female  patients  to  a  private 
asylum,  or  hospital,  conducted  in  one  building,  is  not  im* 
moral,  per  m,  nor  can  it  be  made  so  by  any  legislative  declara* 
tion. 

It  is  unnecessary  to  further  discuss  the  provisions  of  thia 
ordinance,  or  to  pass  upon  other  objections  which  have  been 
urged  against  it.  Viewed  separately,  we  think  each  provision 
discussed  in  this  opinion  invalid,  and  when  the  ordinance  is 
considered  as  a  whole,  the  invalidity  of  each  provision  be* 
comes  more  plainly  apparent.  The  ordinance  covers  com* 
pletely  and  entirely  the  business  of  maintaining  such  an 
asylum  as  petitioner  alleges  he  is  now  conducting,  and  im* 
poses  upon  it  such  burdensome,  oppressive,  and  unreasonable 
conditions  as  in  effect  to  amount  to  its  prohibition. 

The  case  has  been  argued  here  both  orally  and  in  the  brieCi 
of  counsel  with  great  learning  and  ability,  and  we  have  given 
to  the  questions  involved  the  careful  consideration  which  their 
importance  demands,  and  our  conclusion  is:  1.  That  it  ie 
competent  for  the  court  to  determine  whether  any  particular 
regulation  of  a  useful  business  or  occupation  is  a  reasonable 
restriction  upon  the  constitutional  right  of  the  citizen  to  en- 
gage in  such  business,  or  follow  such  occupation.  2.  That 
the  business  of  mi^intaining  a  private  asylum  for  the  treat* 
ment  of  mild  forms  of  insanity,  and  of  persons  aMcted  with 
other  diseases  named  in  the  ordinance  before  us,  is  a  lawful 
one  which  cannot  be  prohibited  either  directly  or  indirectly. 
8.  That  the  ordinance  which  petitioner  is  accused  of  violating 
is  in  each  and  all  of  the  provisions  referred  to  in  this  opinion 
unreasonable,  and  therefore  void.  It  follows  that  the  peti- 
tioner  is  entitled  to  be  discharged. 

Petitioner  discharged. 

MoFarland,  J.,  Faterson,  J.,  Qabouttb,  J.|  Habbhw,  X, 
and  FiTZQSBALDy  J.|  concurred. 
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POLTCB    PoWBKy   KZXRCBS    <MP,    WHSTHn    YaLID,   AlWATS    A   JUDTOKAL 

QuKTioii:  People  t.  Budd,  117  N.  Y.  1;  15  Am.  St  Rep.  460;  JadtuonwUU 
T.  LedwiiJk,  28  FU.  163;  23  Am.  St.  Rap.  668t  People  r.  OiUaott,  109  N«  T. 
99;  4  Am.  St.  Rap.  465. 

Pouca  PowBB.— RiQanrm  ow  Yalid  Obdihahois:  Sae  genarally  Am» 
*rwii  ▼.  WeiUmgiem^  40  Kan.  173;  10  Am.  St.  Rap.  175;  /ji  re  ^Va«x^  6S 
mah.  396;  6  Am.  Si  Rap.  310.  Powar  to  ragnlata,  nttnia,  and  aran  rap- 
praaa  partiaabur  kinds  of  bnsinaaa  may  ba  dalegated  by  the  lagialatura  to  a 
mnnieipal  oorporation:  Town  Council  of  SummervUle  t.  Preealey,  83  S.  OL  56; 
f6  Am.  St.  Rap.  658;  but  ordinaaaas  regnlatiiig  aallinga  must  preaerra 
aq[ulity  of  right:  SimraUr.  Ot^  qf  Oovmfftom,  90  Ky.  444;  29  Am.  St.  Rapt. 
398:  Saa  alao  notas  to  JtobineoH  r.  Ifaifor  of  FramUm,  34  Am.  Daa  638-4S401 
Far  tnatanoaa  of  nnraaaonabla  and  invalid  ordiaanoaai  aaa  noto  to  Ward  T» 
Jfcyar  alflu  ^  OnrnmUl^  36  Am.  Rap.  702;  703L 


Gray  v.  MoWilltams, 

tW  Caliiobiiia,  107.1 

—DncHABOs  or  Subtaob  WATBB8.--Tha  ownar  of  tha  highar  aC 
two  adjoiiiing  tanamanta  baa  an  aaaamant  to  haya  all  watan  falling  ar 
■oaimnlatfng  on  hia  land  diaebargad  orar  tha  iowar  taoamant^  to  tha 
■una  aztant  aa  thay  would  ba  diaohargad  in  a  atata  of  natora;  and  thia 
natoral  flow  ar  pasaaga  of  tba  waters  aannot  ba  intarrnptad  or  prayantad 
liy  tha  aarriant  owner  to  tha  detriment  of  the  dominant  proprietor. 

RBS  AHD  WaISBOOVBOM— RiOHT  OW  LaBDOWNBB  TO  PbOTBOT  HIKBBLV 

AaAOin  OvsBiLOW  wmom  RiTBB.~If  the  owner  of  highar  land  opoii  a 
lirar  aohjaot  to  orarflow  fails  toaraat  layaas  or  embankments  to  protaol 
Ua  land  from  tha  effBot  of  floods,  his  neighbor  owning  land  in  his  rear  may 
protect  himself  from  snah  floods  by  arecting  a  levee  upon  his  own  land* 
atthoogh  tha  sflbot  thereof  may  ba  to  ineraaaa  the  flood  waters  on  tha 
hl^ar  land  af  tha  neighbor  who  haa  not  resorted  to  lika  means  af  pra» 


InvAOB  Watbbs,  What  Abb.— Watbbs  Compobzd  Pabtlt  of  Sbbtaob 
Watbe  BMumo  Thbouoh  a  Lbybb  by  Pbboolahom  and  partly  of 
rainfall  are  snbjeot  to  the  mles  in  regard  to  snrf aoa  waters. 

WAiBBflk  Sbepaob,  Right  to  RsnaAni  Flow  or.— If  waters  seep  through 
» laraa  and  ooma  to  tha  surface  much  as  springs  do^  and  gradually  seek 
a  lower  lareU  not  In  a  defined  channel,  but  as  rarface  water  ia  wont  to 
do^  by  paroolation  and  foroa  of  grayity,  they  should  ba  allowed  to  pass  off 
hj  tha  mathoda  dayisad  by  nature,  and  an  embankment  ar  layaaeraatad 
hj  tha  ownar  of  lower  land  to  hold  raoh  water  back  and  to  aanaa  it  to 
ba  ratainad  or  to  iow  vpon  tha  highar  land  may»  al  tha  inatanoa  af  tha 
«wnar  of  the  latter,  ba  abated  aa  b  nuisance. 

U*  W*  Brawny  tat  the  appellant. 

H.  M.  Atbery  and  K.  Albery^  for  the  respondeni. 

B»ABT,ai  C«    Aoiion  to  remove  and  abate  aa  a  nnltaooe  an 
embankmeDt  or  levee,  erected  hj  defendant  upon  his  own  land. 
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but  which  held  back  and  caused  water  to  flow  upon  the  land 
of  plaintiff,  and  to  recover  damages  for  injury  caused  thereby. 
Plaintiff  had  judgment,  from  which  and  from  an  order  denying 
A  motion  for  a  new  trial  defendant  appeals. 

The  plaintiff,  Mary  Oray,  has  been  since  1888  the  owner  in 
fee  in  her  own  right  and  in  possession  of  a  tract  of  land  con- 
sisting of  over  forty  acres  situate  in  the  county  of  Colusa. 

The  defendant,  A.  S.  Mc Williams,  is  and  since  September, 
1887,  has  been  the  owner  of  and  in  possession  of  a  tract  of 
land  of  over  two  hundred  acres,  lying  south  of  and  adjoining 
plaintiff's  land  for  a  distance  of  eighty  rods. 

Upon  the  dividing  line,  between  the  land  of  plaintiff  and 
defendant,  is  a  roadway  or  avenue  fifty  feet  wide,  known  as 
^*  Fruitvale  avenue."  Upon  the  center  of  this  avenue  is  an 
enbankment,  constructed  in  1884  by  the  grantors  of  plaintiff 
and  defendant,  for  the  double  purpose  of  a  roadway  and  as  a 
check  to  hold  water  for  irrigation  purposes.  This  embank- 
ment, which  runs  east  and  west,  if  maintained  intact  through- 
out its  length  prevents  the  water  accumulating  on  the  north 
side  from  flowing  in  a  southerly  or  southwesterly  direction  to 
and  upon  the  land  of  defendant,  and,  as  a  consequence,  causes 
or  tends  to  cause  the  same  to  accumulate  upon  the  land  of 
plaintiff.  In  the  winter  of  1889  and  1890  defendant  closed 
up  a  waterway  through  this  embankment,  in  consequence  of 
which  plaintiff's  land  was  flooded,  her  orchard  thereon  in- 
jured, etc.  The  land  north  and  east  of  that  of  plaintiff  is 
slightly  higher  than  plaintiff's  land,  there  being  a  slight  slope 
over  the  lands  of  plaintiff  and  defendant  toward  the  south- 
west These  lands  are  all  on  the  west  side  of  the  Sacramento 
river,  and  east  of  them  and  on  the  west  side  of  said  river  is  a 
large  levee  to  protect  the  country  from  overflow  in  times  of 
flood.  West  of  this  large  levee,  and  east  of  the  lands  of  the 
plaintiff  and  defendant,  is  a  raised  wagon-road  leading  from 
Colusa  to  Princeton,  the  general  course  of  which  is  northwest 
and  southeast.  Through  the  embankment  of  this  road  there 
are  several  openings  or  waterways. 

The  court  finds  that  commencing  at  the  Princeton  road 
there  is  a  trough,  watercourse,  or  washout,  running  thence  in 
a  southwesterly  direction  across  the  lands  of  plaintiff  and  de- 
fendant, crossing  ^^  Fruitvale  avenue"  in  its  course.  This 
*^  trough,  watercourse,  or  washout"  across  plaintiff's  land,  and 
for  one  hundred  feet  on  the  land  of  defendant,  has  abrupt 
banks,  is  about  three  feet  deep,  and  from  twelve  to  fourteen 
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feat  wide.  From  a  point  on  defendant's  land,  saj  one  hnn« 
dred  fMt  from  his  north  line,  this  trough  subsides  into  a  depres- 
sion or  swale,  which  extends  for  a  couple  of  miles  in  a  south* 
westerly  direction  to  Hoppins  slough,  which  in  turn  connects 
with  a  large  natural  watercourse,  called  the  **  Trough,''  etc. 

The  court  finds  that  this  trough,  watercourse,  or  washout 
was  formed  naturally  by  the  action  of  the  water,  has  existed 
certainly  since  1881,  and  serves  in  time  of  rainy  weather  or 
high  water  to  drain  and  carry  off  the  surface  and  surplus  water 
from  plaintiff's  land  and  from  lands  of  others  naturally  drain- 
Ing  upon  and  over  hers. 

The  court  finds,  as  to  the  sources  fit>m  which  the  waters 
thus  accumulating  upon  plaintiff's  land  came,  as  follows: 

^  9.  That  the  water  thus  thrown  back  upon  the  plaintiff 's 
land  was  surface  water,  and  was  composed  partly  of  seepage 
water,  escaping  from  the  Sacramento  river  by  percolation 
through  the  river  levee,  and  partly  of  rainfall;  but  what  por« 
tion  of  said  water  was  seepage  or  percolating  water,  and  how 
much  thereof  was  rainwater  cannot  be  found  -or  determined 
fi^m  the  evidence;  but  there  was  no  rush  or  great  flow  or 
volume  of  water  spreading  over  the  surface  of  the  soil  as  in 
case  of  flood  or  overflow  from  the  river,  and  at  no  time  did  it 
appear  in  such  quantities  but  that  it  would  have  naturally 
passed  off  in  the  said  waterway  or  trough  on  plaintiff's  and 
defendant's  lands,  had  there  been  no  obstruction  in  said  water- 
way or  trough." 

There  is  a  branch  ditch  on  the  west  side  of  the  Princeton 
road,  which  defendant  claims  by  his  answer  served  to  concen- 
trate the  suface  waters  and  seepage  water  coming  from  the 
Sacramento  river,  and  pour  them  upon  plaintiff's  land  at  a 
fixed  point,  etc.,  but  as  the  finding  of  the  court  is  against  this 
view,  the  facts  connected  therewith  need  not  be  mentioned  at 
length.  Like  considerations  apply  to  matters  of  estoppel  and 
prescription. 

To  say  that  the  evidence  is  sharply  contradictory  scarcely 
conveys  an  adequate  idea  of  the  antagonisms  it  presents. 
There  is  hardly  an  issue  made  in  the  case  but  that  might 
have  been  decided  differently,  and  the  conclusion  would  have 
found  support  in  the  evidence. 

After  the  findings  in  the  cause  were  filed,  counsel  for  de- 
fmdant  asked  the  court,  in  addition  to  its  findings,  to  pass 
upon  eighteen  additional  propositions,  which  were  offered  in 
writing,  which  request  was  refused. 
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Some  of  these  propositions  involFed  facts  and  Issaes  already 
passed  upon;  others  may  be  regarded  as  inFolTing  evideniiarj 
rather  than  ultimate  facts,  and  while  it  would  have  been  of 
interest  here  to  hare  had  an  exposition  of  a  few  of  them,  wa 
cannot  say,  in  the  face  of  the  somewhat  full  and  explicit  find- 
ings, that  any  error  was  committed  by  the  court  in  its  refdsaL 

Among  the  conclusions  of  law  deduced  by  the  court  were; 

1.  That  plaintiff's  land  is  the  dominant  tenement,  and  da* 
fendant's  land  the  servient  tenement;  that  the  water  which 
was  obstructed,  and  caused  the  injury  to  plaintiff,  was  surfiace 
water,  and  that  the  plaintiff  had  an  easement,  and  defendanft 
owed  plaintiff  a  servitude  for  the  fiowage  of  such  water  from 
plaintiff's  land  onto  and  across  defendant's  land. 

2.  That  the  embankment  of  earth  or  obstructioQ  complained 
of  was  a  nuisance,  and  should  be  abated  as  such,  eta 

Had  plaintiff  an  easement  in  the  land  of  defendant  for  the 
flow  of  the  water  in  question  over  it? 

*^An  easement  is  a  privilege  without  profit,  which  the  owner 
of  one  tenement  has  a  right  to  enjoy  in  respect  to  that  tene- 
ment, in  or  over  the  tenement  of  another  person,  by  reason 
whereof  the  latter  is  obliged  to  suffer  or  refrain  from  doing 
something  on  his  own  tenement  for  the  advantage  of  the 
former":  Goddard  on  Easements,  2;  SUvemon  v*  WaUaJce^ 
27  Gratt.  87;  Ritger  v.  Parker^  8  Cash.  147;  54  Am.  Dec  744 

*'A  charge  or  burden  upon  one  estate  (the  servient)  for  the 
benefit  of  another  (the  dominant)":  Morriimi^  t*  Marqaardt^ 
24  Iowa,  85;. 92  Anu  Dec  444. 

Easements  are  of  two  kinds,  similar  to  one  another  in 
many  respects,  hut  differing  in  many  particulars.  To  the 
first  class  belong  those  easements  created  by  act  of  man,  and 
to  the  second  those  which  are  given  by  the  law  to  every 
owner  of  land.  This  latter  class  is  given  by  law,  because 
without  them  there  would  be  no  security  in  the  enjoyment  of 
land  by  its  owner.  Without  them  a  neighbor  might  deprive 
a  landowner  of  the  benefits  derivable  from  things  which  in 
the  ccurse  of  nature  have  been  provided  for  the  common 
good  of  all,  and  which  the  law  wisely  provides  shall  not  be 
wrested  from  one  by  the  act  of  another.  These  easements 
are  said  to  be  inherent  in  the  land  ex  jure  naturale^  and  are 
often  termed  *'  natural  rights." 

A  careful  review  of  the  adjudicated  cases  will,  it  is  believed, 
show  that  a  good  deal  of  obscurity  has  been  thrown  around 
many  questions  connected  with  the  subject  under  considera- 
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tioD  by  a  faUare  to  obflerve  the  line  of  demarestlon  between 
theae  two  claseefi  of  easements.  As  it  is  with  the  latter  class 
that  we  have  exclnsiyely  to  do  in  the  present  case,  we  must 
eliminate  from  consideration  such  rules  of  construction  as 
apply  ezclusiYely  to  easements  founded  upon  grant  or  pre- 
scription. 

What  then  is  the  ^  natural  right ''  of  the  plaintiff  in  the 
premises?  It  is  claimed  that  at  common  law  it  was  held 
that  no  natural  easement  or  servitude  existed  in  favor  of 
the  owner  of  the  superior  or  higher  land  as  to  mere  sur- 
&ce  water,  or  such  as  falls  or  accumulates  by  rains  or  the 
melting  of  snow;  and  that  the  proprietor  of  the  inferior  or 
lower  tenement  or  estate  might,  at  his  option,  lawfully  ob- 
struet  or  hinder  the  flow  of  such  water  thereon,  and  in  so 
doing  might  turn  back  or  off  of  his  own  lands  and  onto  and 
over  the  lands  of  other  proprietors  such  water  without  liabil« 
ity  by  reason  of  such  obstruction  or  diversion.  It  is  also 
claimed  that  the  doctrine  of  the  civil  law  is  almost  directly 
the  reverse  of  that  of  the  common  law,  and  that  under  it  the 
owner  of  the  upper  or  dominant  estate  has  a  natural  ease- 
ment or  servitude  in  the  lower  or  servient  one  to  discharge 
all  waters  falling  or  accumulating  on  his  land  which  is 
higher,  upon  or  over  the  land  of  the  servient  owner  as  in  a 
state  of  nature;  and  that  such  natural  flow  or  passage  of  the 
waters  cannot  be  interrupted  or  prevented  by  the  servient 
owner  to  the  detriment  or  injury  of  the  estate  of  the  dominant 
proprietor.  And  as  that  conclusion  is  in  unison  with  the 
doctrine  on  the  same  subject  with  the  courts  of  fully  one-half 
of  the  states  of  our  union,  all  professing  to  be  controlled  as 
wears  by  the  common  law,  we  are  jnstified  in  saying  that 
with  us  the  rule  established  has  become  and  is  a  part  of  our 
common  law. 

In  the  case  of  Ogbwm  v.  dmnar^  46  Cal.  847,  13  Am.  Rep. 
213,  this  court,  in  a  well-considered  opinion,  held  in  substance 
that  where  two  parcels  of  land  belonging  to  different  owners 
are  adjacent  to  each  other,  and  one  is  lower  than  the  other, 
and  the  surface  water  from  the  higher  tract  has  been  ac- 
customed by  a  natural  flow  to  pass  off  over  the  lower  tract, 
the  owner  of  such  upper  tract  of  land  has  an  easement  to 
have  the  water  flow  over  the  land  below,  and  the  lower  tract 
ia  charged  with  a  corresponding  servitude. 

In  McDanid  v.  Oummingsy  83  Cal.  615,  the  court  was  urged 
to  overrule  Ogbum  v.  Cmnorj  46  CaL  347,  13  Am.  Bep.  218^ 
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but  refused  to  do  so,  placing  such  refusal  upon  the  ground  of 
$tare  deeiHs.  The  case  was,  however,  distinguished  from  Og* 
bum  V.  Connor^  46  Cal.  847,  13  Am.  Rep.  213,  and  passed  off 
npon  the  principle  laid  down  in  Lamb  y.  Reclamation  District^ 
73  Cal.  125;  2  Am.  St.  Rep.  775. 

In  view  of  the  reasoning  and  conclusions  in  MeDaniel  y. 
CummingSy  83  Cal.  515,  and  Lamb  y.  Redamatitm  Diatriet^  73 
Cal.  125,  2  Am.  St  Rep.  775,  it  may  be  fairly  assumed,  as 
the  consensus  of  opinion  on  the  part  of  the  court: 

1.  That  the  owner  of  the  lower  or  servient  tenement  must 
permit  the  surface  water  from  the  higher  land  of  his  neigh- 
bor to  flow  unobstructed  over  his  lower  land,  as  held  in  Og* 
bum  y.  Connor,  46  Cal.  347;  13  Am.  Rep.  213. 

2.  That  the  rule  of  Ogbum  y.  Connor,  46  Cal.  847,  18  Am. 
Rep.  213,  does  not  apply  to  the  overflow  of  water  from  the 
large  rivers  of  the  state,  and  that  the  owners  of  land  along 
such  streams  have  a  right  to  construct  levees  or  embank- 
ments for  the  protection  of  their  lands  from  the  ravages  of 
flood  waters,  although  the  effect  thereof  may  be  to  prevent 
the  free  discharge  of  such  flood  waters  in  as  large  and  ample 
a  manner  as  they  would  otherwise  do,  or  may  tend  to  in- 
crease the  flow  of  water  upon  lands  not  similarly  protected, 
as  was  held  in  Lamb  v.  Reclamation  District,  73  Cal.  125;  2 
Am.  St.  Rep.  775. 

3.  That  if  the  owner  of  higher  land  upon  a  river  subject  to 
overflow  fails  to  erect  levees  or  embankments  to  protect  hia 
land  from  the  effect  of  floods  his  neighbor  owning  lower  land 
in  his  rear  may  protect  himself  from  such  floods  by  erecting 
a  levee  upon  his  own  land,  although  the  effect  thereof  may  be 
to  increase  the  flood  waters  on  the  higher  land  of  the  neigh* 
bor  who  has  not  resorted  to  like  means  of  protection,  as  was 
held  in  MeDaniel  v.  CummingSy  83  Cal*  515. 

If  there  is  an  essential  difference  in  the  conclusions  reached 
in  these  several  cases  the  reasons  for  such  difference  are  to 
be  found  in  the  elementary  facts  forming  their  basis. 

In  the  case  of  flood  waters  escaping  from  natural  streams 
we  view  them,  it  is  true,  as  a  common  enemy,  against  which 
we  may  protect  ourselves  without  the  commission  of  a  wrong; 
but,  after  all,  this  declaration  is  used  in  view  of  the  means  of 
defense  resorted  to  rather  than  in  the  abstract  We  build  the 
banks  of  the  river  higher  for  our  protection,  it  is  true,  but  in 
so  doing  we  aid  nature  in  her  effort  to  carry  the  water  to  its 
ultimate  destination,  and  he  who  to  protect  himself  from  a 
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flood  should  erect  a  barrier  across  the  channel  of  one  of  out 
important  rivers  would  probably  be  met  with  the  declaration 
that  it  waa  not  the  proper  mode  of  warfare,  even  against  a 
''common  enemy.'' 

In  the  case  of  surface  waters  having  no  defined  channels  of 
escape,  and  the  owner  of  the  land  upon  which  they  are  found 
being  impotent  to  rid  himself  of  their  presence,  the  law  wisely 
provides  that  the  laws  of  nature  shall  be  left  untrammeled  in 
tbeir  disposition. 

Was  the  water  held  back  by  defendant's  embankment  sur- 
face water,  in  the  sense  that  defendant  was  legally  inhibited 
from  retarding  its  passage  over  his  land? 

Surface  water  is  usually  defined  to  be  such  as  falls  firom  the 
clouds  in  the  form  of  rain  or  snow,  or  rises  to  the  surface  in 
springs.  The  reason  why  the  owner  of  the  higher  land  has 
an  easement  in  the  lower  land  for  their  escape  is  to  be  found, 
not  so  much  in  the  source  from  which  they  are  derived,  as  in 
the  fact  that  nature  has  adopted  this  method  of  ridding  the 
land  of  their  presence  in  surplus  quantity. 

I  can  see  no  good  reason  why  the  water  which  accumulated 
upon  the  land  of  plaintiff  should  not  be  subject  to  the  rules 
in  regard  to  surface  water,  as  defined  in  Ogbum  v.  Connor^  46 
Cal.  847, 13  Am.  Rep.  213. 

A  portion  of  such  water  (how  much  the  court  cannot  deter- 
mine) came  from  the  seepage  through  the  levee  built  to  pro- 
tect, or  which  at  least  does  protect,  all  these  lands  from 
overflow.  The  evidence  showed  that  this  river  levee  was  a 
large  and  high  one;  that  the  winter  of  1889-1890  was  one  of 
heavy  floods;  that  for  some  months  the  water  was  several 
feet  above  the  general  level  of  the  country,  and  that  gradu- 
ally the  levee  became  saturated  until  the  water  seeped  or  per- 
colated through  and  under  it;  that  it  came  to  the  surface 
much  as  springs  do,  and  gradually  sought  a  lower  level,  not 
in  a  defined  channel  but  as  surface  water  is  wont  to  do,  by 
percolation  and  by  the  force  of  gravity.  It  came  without  any 
actor  agency  of  the  plaintifi^,  and  as  she  was,  so  far  as  appears, 
powerless  to  direct  its  course,  it  would  seem  rational  to  say 
that  like  other  surface  water  coming  without  volition,  it  should 
be  permitted  to  pass  off  by  the  method  devised  by  nature. 

It  must  be  within  the  observation  of  many  of  us  that  these 
large  levees  in  time  of  protracted  flood,  however  well  con- 
structed, are  not  so  impervious  to  water  under  pressure  but 
that  percolation  or  seepage  to  some  extent  is  liable  to  occur. 
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CJonstructed  as  they  are  in  this  state,  under  the  enooitrage- 
ment  of  law,  for  the  general  benefit^  and  effecting  as  tbey 
usually  do  great  good  to  individuals  and  communitieSy  it 
would  seem  natural  that  the  minor  inconTeniences  inevitabla 
and  inseparable  from  their  existence  should  be  borne  by 
those  upon  whom  they  naturally  fall,  and  that  to  concen« 
trate  the  whole  effect  upon  a  single  indiyidual  is  not  in  con- 
sonance with  our  TiewB  of  justice  under  such  drcumstanoee. 
Had  the  defendant  left   the  waterway  through  Fruitvala 
avenue  open,  as  he  was  in  duty  bound  to  do,  to  allow  the 
escape  of  what,  beyond  all  cavil,  was  the  surface  water  upon 
the  land  of  plaintiff,  this  seepage  water,  according  to  the  find- 
ing of  the  court,  would  have  passed  off  without  injury  to 
plaintiff,  and,  so  far  as  appears,  without  detriment  to  any 
one.    If  the  presence  of  this  seepage  water  enhanced  tba 
servitude  imposed  upon  defendant's  land,  it  was  without  the 
action  of  plaintiff,  and  was  and  is  a  coDdition  not  dependent 
upon  the  acts  of  the  parties,  the  result  of  which  all  the  laud- 
owners  subject  to  its  effect  must  bear  in  their  turn. 

The  only  theory  suggesting  itself  under  which  a  different 
conclusion  could  be  reached  is  to  be  found  in  the  doctrine  of 
McDanid  v.  Cummings^  88  CaL  616,  holding  that  upcm  the 
failure  of  the  landowner  next  the  river  to  construct  a  levee, 
the  owner  of  lower  land  in  the  rear  of  him  can  do  so^  even 
though  the  higher  land  near  the  river  is  surcharged  with  flood 
water  as  a  consequence. 

If  this  may  be  done,  it  may  be  asked  in  case  a  levee  is  built 
by  the  landowner  next  the  river,  as  in  this  case,  which  re- 
strains the  major  portion  of  the  flood  water,  why  may  not  the 
owner  of  lower  land  in  the  rear,  as  in  case  of  this  defendanti 
protect  himself  from  the  minor  portion  or  seepage  water  by  a 
sublevee,  eyen  though  it  increases  the  quantity  of  water  upon 
the  owner  of  higher  land,  as  in  case  of  plaintiff  here? 

The  answer  must  be  that  the  rule  enunciated  in  McDaniel  v. 
Cumming8y  83  Cal.  616,  was  in  consonance  with  a  sound  public 
policy  favoring  a  cherished  object,  viz.,  the  reclamation  and  im« 
provement  of  valuable  lands  subject  to  overflow,  and  was  well 
calculated  to  meet  and  do  justice  in  cases  where  the  owners 
of  higher  lands  along  the  rivers  refuse  or  neglect  to  construct 
levees  or  to  join  with  their  neighbors  in  doing  so.  It  does 
not  apply  here,  because  a  main  levee  has  been  built  upon  tlie 
higher  land  contiguous  to  the  river,  which  appears  to  effect, 
in  the  main,  the  object  of  its  construction. 
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To  permit  each  owner  of  lower  lands  in  tbereartooonstmet 
mbleyeee  to  hold  back  the  seepage  water  escaping  from  the 
main  levee  would  be  to  permit  them  to  flood  the  protected 
higher  land  in  front,  and  thus  practically  to  frustrate  the 
beneficial  resnlts  of  the  main  IcTee.  Such  a  rale,  when  thus 
extended,  would  tend  to  retard  rather  than  promote  improve- 
ment and  consequent  prosperity. 

As  a  conclnsion,  after  a  careful  examination  of  the  case  in 
sU  its  different  aspects,  it  is  held  that  the  court  below  was 
oonect  in  its  conclusions  that  plaintiff,  as  the  owner  of  the 
higher  land,  had  an  easement  or  right  to  have  all  the  water 
in  question,  including  what  was  termed  ^seepage  water,'* 
flow  from  her  land  to,  upon,  and  over  the  land  of  defendant, 
and  to  that  extent  the  land  of  defendant  was  servient  and 
that  of  the  plaintiff  the  dominant  tenement. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

TxMPLS,  C,  and  Bklchsb,  C,  concurred. 

For  the  reasons  given  in  the  fcnregoing  ojnnion  the  judgment 
and  order  appealed  from  are  affirmed. 

Habbison,  J.,  Oaboutts,  J.,  Patbbson,  J. 

in  Bank  denied. 


Watibs  Ain>  Watibooubsxs— SuBTACB  Watiis,  RiaBis  aw  Lavi>* 
owvms  RBGAU>wa:  8m  gtnerally  noU  to  Martim  ▼.  JeU,  SS  Am.  Dmu 
1S8-127.  I4itor  emum^  to  tb*  point  that  a  Imodownor  bat  a  riKht  to  hare  aU 
Bttiml  waters  disehaiged  in  a  natural  way  orer  an  adjacent  and  lower  teno- 
Bient  aro  given  in  the  notes  to  Sari  t.  De  Hari^  72  Am.  Deo.  402;  Beard  t. 
Mwrph^^  Se  Am.  Dea  097;  BuUer  r.  Peek,  8S  Am.  Deo.  407;  LMngsUm  n 
JTcDonaU,  89  Am.  Dee.  672;  Hboperr.  WiUdnmrnt  77  Am.  Deo.  196.  Compare 
Overitm  t.  Sawyer^  1  Jonee,  808;  02  Am.  Dee.  171;  Teiti  ▼.  BonnrfoWf  123  DL 
663;  6  Am.  St.  Rep.  670;  TooiU  r.  CH/ton.  22  Ohio  St  247;  10  Am.  Rep.  782; 
Nhinger  r.  Norwood,  72  Ala.  277;  47  Am.  Bep.  412;  B<nfd  r.  Oonklin,  64 
Mich.  683;  62  Am.  Rep.  831;  McDanUl  v.  Cummings,  83  CaL  615;  DayUm 
▼.  DraifMffe  Ckmmn,,  128  III.  271;  Ottm  r.  Jerome^  98  Mioh.  196.  For  caeea 
flloetrating  the  opposite  doctrine  that  the  owner  of  the  lower  tenement  may 
ebttmet  anoh  waters,  see  the  abore  notes»  and  also  the  following  osses  in 
this  series:  Oanmn  r.  Hargadon,  10  Alien,  106;  87  Am.  Dec.  626;  BowUby 
T.  8peer,  31  N.  J.  L.  861;  86  Am.  Dec  216;  Lessard  t.  Siram,  62  Wis.  112; 
61  Am.  Rep.  716;  SweU  ▼.  CkUs,  60  N.  H.  489;  9  Am.  Rep.  276;  Ohadeaytm 
▼.  BMmmm,  66  Goon.  846;  3  Am.  St.  Rep.  66;  JBOIO0  t.  8L  Paid  etc  By.  Oo., 
41  Minn.  884;  16  Am.  St.  Rep.  706;  Jokuon  t.  Chteago  eie,  B.  B.  Co.,  90 
Wis.  641;  27  Am.  St.  Rep.  76.  See  also  note  to  Otrriik  t.  Clouf^  97  Am. 
Dee.  666>669,  as  to  landowner's  right  to  protect  himself  against  overflow. 
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lent  to  ODe  payable  on  demand,  and  nnlew  payment  thereof  if  demandad 
and,  in  the  event  of  refnsal,  notice  given  to  the  indoner  within  »  raa 
•onable  time,  the  latter  cannot  be  held. 

ThonuiB  L,  Caroihers^  for  the  appellants. 

Crittenden  Thornton  and  F.  H.  Merzbaeh^  for  the  respondent. 

McFarland,  J.    This  action  was  brought  to  recoTer  three 
thousand  five  hundred  dollars,  with  interest,  costs,  etc.,  upon 
a  promissory  note  made  by  defendants  to  plaintiff  on  March 
29,  1890,  and  payable  July  1, 1890.    The  jury  returned  a  ver- 
dict for  plaintiff  for  only  one  thousand  two  hundred  and  forty 
dollars  and  twenty-four  cents,  and  plaintiff  moved  for  a  new 
trial  upon  the  grounds  of  insufficiency  of  the  evidence  to  jas* 
tify  the  verdict,  that  the  verdict  is  against  law  and  errors  of 
law  occurring  at  the  trial,  etc.    The  court  granted  a  motion 
for  a  new  trial,  stating  in  its  order  that  the  motion  was  granted 
because  *Hhe  first  and  third  instructions  offered  by  defend- 
ants' attorneys,  and  given,  are  erroneous,  and  must  have  been 
misleading  to  the  jury/'    The  defendants  appeal  from  the 
order  granting  a  new  trial. 

The  facts  necessary  to  be  stated  are  these:  In  March,  1889f 
the  plaintiff  was,  and  for  several  years  before  that  had  been, 
engaged  in  the  business  of  keeping  a  country  store  at  Covelo 
in  Mendocino  county.  The  defendant  Weill  is  her  nephew, 
and  for  five  years  prior  to  the  time  last  stated  had  been  her 
principal  clerk  and  assistant  in  said  business.  On  March  18, 
1889,  she  sold  said  business,  together  with  certain  real  estate, 
livestock,  and  choses  in  action  to  the  defendants,  Weill  and 
Clifton.  In  payment  for  the  property  sold,  in  addition  to 
certain  cash  payments  and  a  mortgage  for  fifteen  hundred 
dollars  on  the  real  property  sold,  they  gave  her  seven  prom* 
issory  notes  for  five  hundred  dollars,  each  payable  monthly 
in  succession,  the  first  becoming  due  on  November  1,  1889. 
These  notes  not  having  been  paid  as  they  became  due,  and 
plaintiff  becoming  anxious  for  their  payment,  a  little  over  a 
year  afterward,  to  wit,  on  March  29,  1890,  the  said  notes  were 
taken  up  by  the  giving  of  a  note  for  three  thousand  five  hun- 
dred dollars,  signed  by  said  defendants,  Weill  and  Clifton, 
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tod  also  by  the  defendant,  George  E.  White,  which  is  the 
note  sued  on  in  this  present  action. 

Among  the  choses  in  action  sold  by  plaintiff  to  Weill  and 
Clifton  on  said  March  18, 1889,  were  eleven  promissory  notes, 
which  had  been  given  by  different  parties  to  plaintiff;  and 
ill  of  said  eleven  notes  were,  at  the  time  of  said  sale,  overdue. 
These  notes  were  at  the  time  of  said  sale,  and  being  overdue 
as  aforesaid,  indorsed  by  said  plaintiff,  that  is,  she  wrote  her 
name  on  the  back  of  said  notes.     Plaintiff  testified  that  she 
delivered  said  notes  to  Weill  and  Clifton  at  the  time  of  the 
tale  without  indorsement;  and  that  about  two  weeks  after- 
wards Weill  requested  her  to  write  her  name  on  the  back, 
saying  that  he  could  not  collect  the  notes  unless  she  did  so, 
and  that  she  would  not  have  indorsed  them  if  she  had  known 
that  such  indorsement  would  make  her  liable  in  any  way  for 
or  upon  said  notes,  and  that  she  sold  them  absolutely  and 
without  any  intention  of  being  personally  liable  thereon;  but 
Weill  and  Clifton  contended,  and  introduced  evidence  to  the 
point,  that  according  to  the  terms  of  the  sale  they  were  to 
collect  whatever  could  be  collected  on  said  eleven  notes,  and 
Uiat  whatever  they  could  not  collect  after  the  exercise  of  due 
diligence  was  to  be  credited  upon  and  deducted  from  the 
amount  due  from  them  to  plaintiff  upon  the  said  seven  prom- 
issory notes  which  they  had  given  her,  and  consequently  to 
be  credited  upon  the  three  thousand  five  hundred  dollar  note 
sued  on,  which  was  given  in  lieu  of  said  seven  notes  as  afore- 
said.   Under  these  circumstances  it  was  of  course  material 
and  important  for  the  jury,  in  view  of  the  conflicting  evidence, 
to  know  what,  in  law,  was  the  liability  which  attached  to 
plaintiff  upon  said  eleven  notes  from  the  mere  fact  of  her  in- 
dorsement of  them.    And  upon  this  point  the  said  instructions 
1  and  8  are  as  folldws: 

^l.  If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  indorsed  the  eleven  promissory  notes  by  writing  her 
n&ine  on  the  back  of  each,  and  that  nothing  was  said  by  any 
of  the  parties  when  she  did  so  about  her  liability  thereon  by 
i^son  of  indorsing  them,  then  she  is  liable,  and  you  will  so 
find  by  your  verdict,  unless  defendants  failed  to  collect  the 
notes,  or  any  of  them,  through  their  own  negligence." 

'^3.  The  indorsement  of  the  eleven  promissory  notes  by  the 
plaintiff  is  admitted,  and  by  that  indorsement  she  made  her- 
self liable  for  their  payment.  Indorsing  them  as  she  did 
Qiakea  her  liable,  unless  there  was  at  the  time  a  contract 
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between  her  and  Clifton  and  Weill  that  she  was  not  to  bo 
held  liable  thereon.  The  bnrden  of  showing  stioh  a  contract 
18  upon  her,  and  she  must  prove  it  to  your  satisfaction,  from  all 
the  evidence,  before  yon  would  be  justified  in  finding  that  she 
is  not  liable." 

It  IS  clear,  as  the  court  below  decided  when  granting  a  new 
trial,  that  these  instructions  were  erroneous.    They  are  some-- 
what  conflicting,  but  they  announce  the  doctrine  that  the  in- 
dorser  of  a  note  after  its  maturity  is  absolutely  liable  thereon, 
without  regard  to  any  right  to  have  a  demand  made  upon  the 
maker  and  notice  to  the  indorser  on  nonpayment.    This  is 
not  the  law.    The  indorser  of  an  overdue  note  has  as  mncli 
right  to  demand  and  notice  as  the  indorser  of  a  note  before 
maturity,  the  only  difierence  being  as  to  the  time  when  the 
demand  and  notice  must  be  made  and  given.    This  has  always 
been  the  law  and  is  stated  in  all  the  text-books.    In  Daniel 
on  Negotiable  Instruments,  paragraph  611,  the  rule  is  stated 
in  these  words:  *^When  a  negotiable  instrument  is  indorsed 
after  maturity,  payment  must  be  demanded  of  the  payor 
within  a  reasonable  time,  and  notice,  in  the  event  of  a  refusal, 
given  to  the  indorser,  in  order  to  charge  him,  it  being  regarded 
as  equivalent  to  one  payable  on  demand."    This  court  has 
had  occasion  to  so  announce  the  law:  e.  g.,  Beebe  v.  Brookt^ 
12  Cal.  810;  Thompson  y.  WUliams,  14  Cal.  162;  Keyed  v.Fen^ 
ttermakevy  24  Cal.  829.    See  also  McKewer  v.  Kiriland^  33 
Iowa,  351;  Colt  v.  Bamardy  18  Pick.  260;  29  Am.  Dec.  584; 
Swartz  V.  Redfield^  18  Ean.  650;  Light  v.  Kinshury^  50  Mo. 
881;  EqfeH  v.  Dee  Coudree,  1  Mill,  69;  12  Am.  Dec.  609,  and 
note;  Simpson  v.  Oriffin,  9  Johns.  181;  Leavitt  v.  Putnam^  8 
N.  Y.  494;  58  Am.  Dec.  822.    At  common  law  the  rule  is  thai 
in  case  of  indorsement  after  maturity  the  demand  and  notice 
must  be  within  a  reasonable  time;  reasonitble  time  depend- 
ing upon  the  facts  in  each  particular  case.    Section  8135  of 
our  Civil  Code  provides  that  the  apparent  maturity  of  a  prom* 
issory  note,  payable  at  sight  or  on  demand,  is,  if  it  bear  in« 
terest,  one  year  after  its  date;  or,  if  it  does  not  bear  interest, 
six  months  after  its  date.    According  to  the  above  quotation 
from  Daniel  an  instrument  indorsed  after  maturity  *Ms  equiv- 
alent to  one  payable  on  demand";  in  Chitty  on  Bills,  215, 
it  is  said  that  indorsing  a  promissory  note  after  maturity  is 
**  equivalent  to  the  act  of  drawing  a  bill  at  sight ";  and  in  0om1* 
win  V.  Davenporty^l  Me.  118,  74  Am.  Dec.  478,  the  court  say: 
"  It  is  equivalent  to  a  note  on  demand  dated  at  the  time  of 
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the  transfer,  so  far  as  demand  and  notice  are  concerned.''  If 
these  authorities  be  correct  then  it  might  be  safely  said  that 
in  case  of  indorsement  of  an  overdue  note,  demand  and  notice 
shonld  be  made  and  given  at  least  within  the  time  specified 
in  said  section  8135  for  demand  and  notice  in  case  of  a  note 
payable  on  demand;  and  there  might  be  cases  where  the  de- 
mand and  notice  should  be  within  a  much  shorter  time  than 
that  mentioned  in  said  section  of  the  code.  In  the  case  at 
bar,  however,  the  question  of  reasonable  time  does  not  arise, 
&r  the  jury  were  erroneously  instructed  that  plaintiff  was  not 
entitled  to  any  demand  and  notice  whatever.  In  fact,  no 
notice  was  given  until  July  8,  1890,  and  the  notice  did  not 
state  the  date  of  the  demand. 

For  the  reasons  above  given  the  order  granting  a  new  trial 
should  be  affirmed;  for  we  see  nothing  in  appellant's  point 
that  said  erroneous  instructions  were  not  prejudicial  to  plain* 


The  order  appealed  from  is  affirmed. 
FnzGBRAiJ),  J.|  and  Ds  Havsn,  J.,  concurred. 

KsooriiABEJi  IssTRumirfs— IvDOBSBMSiiT  Arm  Matubtit.^KoIo  nego- 

tiitad  after  mfttaii^  ia  to  be  treated  aa  note  on  demand,  aa  between  indoraer 

iad  indorsee^  ao  far  aa  demand  and  notioe  are  ooncemed:  Goodwin  v.  Dtuen* 

fort,  47  Me.  112;  74  Am.  Deo.  478;  Hnni  v.  WadkigK  SO  Me.  271;  46  Am.  Deo. 

na    And  the  indoraer  eiqtnot  be  held  nnleaa  demand  is  made  of  the  maker, 

nd  notioe  of  non-payment  giTont  PooU  r.  ToOmm^  1  McOord,  190;  10  Am. 

Dm.  663;  Berr§  ▼.  RMnmm,  9  Johns.  121;  6  Am.  De&  267;  JBkftri  t.  Dei 

iAmirtM,  1  Mfll,  69;  12  Am.  Deo.  609;  Bm  T.  Mariki,  12  Mart  (La.),  177; 

13  Am.  Deo.  872;  JUaOi  ▼.  HaninifUm,  2  Aikena,  9;  16  Am.  Deo.  672;  JTiriU 

VoMek r.  MeCuiUrngk,  Z  Bnm^,  171; 89  Am. Deo.  168;  G^nqr  ▼•  £^  2Rioh. 

li.  67t  44  Am.  Deo.  277;  Goodwin  t.  Davenport,  47  Me.  118;  74  Am.  DeOi 

478;  ^mrf  ▼.  5*ii*d;  68  Iowa»  718;  86  Am.  Bep.  25a    In  Vermont  the  in- 

^onee  mnat  prove  demand  and  notioe  within  aizty  daya  of  the  indoraemanl 

tebbkiaordsrlooharsehiaindflffsart  Vord^r.  Frnkr.  68  Y t^  881 
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BULLABD    V.    MoAbDLB« 
[W  Caupobmia,  85ft.] 

EnovnoN  Silb  Is  Void  Unless  Supported  bt  ▲  Valid  Ji7DGMSira>.— 
Even  if  there  wu  a  judgment  in  existence  at  the  time  the  writ  ol  eze- 
eontion  was  issued,  yet,  if  it  has  been  vacated  or  satisfied  befor*  any 
■ale  is  made  under  the  execution,  the  power  to  make  the  sale  hsus 
also  been  destroyed;  and  the  result  is  the  samOt  whether  the  jadg« 
ment  was  directly  satisfied  or  vacated,  as  by  payment,  or  an  order  of 
court,  or  indirectly,  as  by  granting  a  new  trial  in  tho  action,  or  by  an 
appeal  whose  effect  is  to  prevent  its  execution. 

Appeal  vrom  Justiok's  Coubt,  Efieot  dp.— When  an  appeal  is  taken  from 
a  justice's  court  to  the  superior  oourt,  and  a  sufficient  undertaking  is 
given  to  stay  execution,  the  effect  is  to  transfer  tho  entire  record  to 
the  appellate  court,  and  to  cause  the  action  to  be  retried  in  that  oourt^ 
as  if  originally  brought  therein.  In  such  a  case  the  judgment  appealed 
from  is  completely  annulled,  and  is  not  thereafter  available  for  any  par- 
pose. 

Vacation  op  Order  Dismissing  Appeal  feok  Jubtioe's  Ck>UBT,  and 
recall  of  execution  issued,  after  such  dismissal  by  the  justice,  leavea  the 
cause  undetermined  and  pending  before  the  appellate  court,  as  it  was 
when  the  appeal  was  first  perfected.  It  is  not  essential  to  the  validity 
of  the  vacating  order  that  it  should  be  filed  in  the  justice's  oonrt. 

BxEOunoN  Sales— Oateat  Ebiptob.  — One  who  purchases  at  a  sale  based  upon 
a  writ  of  execution  issued  out  of  a  justice's  court  is  affected  with  notice 
that  an  appeal  from  the  judgment  has  been  taken  to  the  superior  court, 
and  of  all  the  subsequent  proceedings  in  that  court,  such  as  an  order 
vacating  the  dismissal  of  the  appeal,  and  recalling  the  executioa  issned 
out  of  the  justice's  court  after  such  dismissal.  Ignorance  on  the  part  ol 
such  purchaser  that  the  dismissal  has  been  thus  vacated  is  no  defense 
to  a  replevin  suit  brought  by  the  defendant  in  the  original  action  for 
the  recovery  of  property  sold  by  the  sheriff  subsequently  to  the  recall  d 
the  execution  by  the  superior  court. 

Frank  M.  Short  and  D,  M,  Seaton^  for  the  appellant. 

Church  and  Corey^  for  the  respondents. 

Harrison,  J.  A  money  judgment  was  recovered  in  the 
justice's  court  against  the  plaintiff  herein,  on  the  19th  of  July, 
1889,  from  which  on  the  same  day  he  appealed  to  the  su- 
perior court  upon  questions  of  law  and  fact,  giving  a  sufficient 
undertaking  for  the  appeal,  and  to  stay  execution  upon  the 
judgment.  The  record  on  the  appeal  was  filed  in  the  superior 
court  September  5,  1889,  but  on  the  21st  of  October  the  plain- 
tiff in  the  action,  evidently  not  knowing  that  fact,  obtained  an 
order  dismissing  the  appeal,  upon  the  ground  that  the  papers 
on  appeal  had  not  been  filed.  The  appeal  when  filed  had 
been  numbered  2820  on  the  Register  of  Actions  in  the  superior 
court,  and  the  motion  to  dismiss  the  appeal,  as  well  as  the 
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order  of  dismissal,  were  entitled  as  of  a  case  No.  2909  on  that 
register.  On  the  next  day  after  this  order  was  made  a  certi- 
fied copy  thereof  was  filed  in  the  justice's  court,  and  an  exe- 
cution upon  the  judgment  appealed  from  was  issued  and 
placed  in  the  hands  of  the  oflBcer  for  service.  On  the  29th  of 
October  the  superior  court  made  an  order  vacating  its  previous 
order  dismissing  the  appeal  and  recalling  the  execution  that 
bad  been  issued  out  of  the  justice's  court,  but  no  copy  of  this 
order  was  filed  in  the  justice's  court  On  the  7th  of  Novem- 
ber the  constable,  by  virtue  of  the  execution,  sold  certain  cattle 
of  the  plaintifiT  to  the  defendants  herein,  and  immediately 
aHer  the  sale  the  plainti£r  herein  demanded  the  property  from 
tb^  aefendants,  and  upon  their  refusal  brought  this  action  of 
claim  and  delivery.  The  property  was  delivered  to  him  pend- 
ing ihe  action,  and  the  court  rendered  judgment  in  his  favor. 
Tue  defendants  moved  for  a  new  trial,  which  was  granted, 
anci  the  plaintiff  has  appealed  from  that  order. 

One  who  deraigns  title  to  property  through  a  sale  under  an 
execution  must  show,  not  only  the  execution  and  the  salci 
but  also  a  valid  judgment  in  support  of  the  execution:  Blood 
V.  Light,  38  Cal.  654;  99  Am.  Dec.  441;  Q^irk  v.  Falk,  47  Cal. 
453;  Schuyler  v.  Broughton,  65  Cal.  252.  The  sheriff  in  mak- 
ing the  sale  acts  under  a  naked  statutory  power,  dependent 
for  its  existence  upon  the  existence  of  the  judgment  which  he 
is  attempting  to  execute,  and  if  there  is  no  judgment  in  sup- 
port of  the  writ  of  execution,  under  which  he  makes  the  sale, 
the  power  to  make  the  sale  is  wanting.  By  obtaining  his 
judgment  the  plaintiff  has  become  authorized  to  satisfy  the 
amount  therein  named  out  of  the  defendant's  property,  and 
the  law  designates  the  sheriff  as  his  agent  to  effect  this  result 
The  sheriff  is,  however,  but  the  agent  of  the  plaintiff  in  mak- 
ing the  satisfaction,  and  can  exercise  no  greater  power  there- 
for than  could  the  plaintiff  himself.  Unless  there  is  a  valid 
judgment  in  existence,  neither  the  plaintiff  himself  nor  the 
sheriff  has  any  authority  to  deprive  the  defendant  of  his  prop- 
erty. Even  though  there  was  a  judgment  in  existence  at  the 
time  the  writ  of  execution  was  issued,  yet,  if  it  has  been  va- 
cated or  satisfied  before  any  sale  is  made  under  the  execution, 
the  power  to  make  the  sale  has  also  been  destroyed;  and  it  is 
immaterial  whether  the  judgment  was  directly  satisfied  or 
vacated,  as  by  payment,  or  an  order  of  court,  or  indirectly,  as 
l>7  granting  a  new  trial  in  the  action,  or  by  an  appeal  whose 
effect  is  to  prevent  its  execution.    A  different  rule  obtains 
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when  tbe  judgment  is  vacated  or  appealed  from  after  a  sal^ 
of  property  under  its  authority.    In  such  a  case  the  bona  fide 
purchaser  is  not  affected  even  by  a  reversal  of  the  judgment 
It  is,  however,  always  incumbent  upon  the  purchaser  to  see 
art  his  peril  that  there  is  a  valid  judgment  in  existence  at  the 
time  he  makes  his  purchase.     Hermann  on  Executions,  sec 
255;   Wood  v.  Colvin,  2  Hill,  566;  88  Am.  Dec.  598;  Frost  ▼. 
Tonken  Sav.  Bank,  70  N.  Y.  553;  26  Am.  Rep.  627;  MeClure 
r.  Logariy  59  Mo.  234.     **The  sheriff,'  in  making  sale  of  prop- 
erty under  process  of  the  court,  acts  under  a  power,  and  if  the 
power  does  not  exist,  no  title  passes,  even  to  an  innocent  pur* 
chaser.    He  who  buys  under  a  power  buys  at  his  peril,  and 
acquires  no  title  without  showing  a  valid,  subsisting  power.  ^ 
Carpenter  v.  Stilwdl,  11  N.  Y.  71.     "The  judgment  was  tbe 
sole  foundation  of  the  sheriff's  power  to  sell  and  convev  thr 
premises,  and  if  the  judgment  was  paid  when  he  undertook  to 
sell  and  convey,  his  power  was  at  an  end,  and  all  his  act% 
were  without  authority,  and  void.    The  purchaser  under  a 
power  is  chargeable  with  notice  if  the  power  does  not  exist, 
and  purchases  at  his  peril:"  Craft  v.  MerriUj  14  N.  Y.  461. 

By  perfecting  the  appeal  from  the  justice's  eourt  the  case 
was  entirely  removed  from  that  court,  and  only  the  superior 
court  had  thereafter  jurisdiction  in  the  matter.  The  judg- 
ment in  the  justice^s  court  was  not  merely  suspended,  but  by 
the  removal  of  the  record  was  vacated  and  set  aside.  Thorn* 
ton  V.  Mahoney,  24  Cal.  569;  People  v.  Treadwellj  66  Cal.  400. 
When  the  effect  of  an  appeal  is  to  transfer  the  entire  record  to 
the  appellate  court,  and  to  cause  the  action  to  be  retired  in 
that  court  as  if  originally  brought  therein,  as  is  the  case  when 
appeals  are  taken  from  a  justice's  court  upon  questions  of  law 
and  fact,  the  judgment  appealed  from  is  completely  annulled, 
and  is  not  thereafter  available  for  any  purpose:  Bank  of 
North  America  v.  Wheeler,  28  Conn.  441;  73  Am.  Dec.  683; 
Campbell  v.  Howard^  6  Mass.  876;  Levi  v.  Karrick,  16  lowa^ 
444;  Keyser  v.  Farr,  105  U.  8.  265. 

The  order  made  by  the  superior  court,  vacating  its  previous 
order  of  dismissal,  took  from  the  execution  that  bad  been  is- 
sued by  the  justice  its  entire  vigor,  and  rendered  the  acts  of 
the  officer  thereunder  nugatory.  The  judgment  upon  which 
it  was  issued  had  been  vacated  by  an  appeal  therefrom,  which 
was  sufficient  both  in  form  and  in  substance  to  divest  the 
justice's  court  of  any  further  jurisdiction  over  the  case.  The 
case  was  thereafter  in  the  superior  court,  and  the  rights  of  the 
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parties  were  to  be  determined  bj  the  action  of  that  eonrt. 
Being  a  court  of  general  jurisdiction,  all  its  orders  are  at- 
tended with  the  presumption  of  regularity  {Slierer  v.  Superior 
Court^94  Cal.  854}yand  its  order  vacating  its  previous  order 
of  dismissal,  and  recalling  the  execution,  left  the  cause  unde- 
termined and  pending  before  it,  as  it  was  when  the  appeal 
was  first  perfected.  It  was  not  essential  to  the  validity  of 
this  order  that  it  should  be  filed  in  the  justice's  court.  It  was 
effective  ais  soon  as  it  was  made.  The  defendant  had  done 
all  that  was  required  of  him  in  taking  the  appeal,  and  it  was 
not  necessary  for  him  to  take  any  steps  to  protect  himself 
from  further  proceedings  in  the  justice's  couvt  It  was,  how- 
ever, incumbent  upon  the  purchasers  at  the  sale,  under  the 
execution  issued  out  of  the  justice's  court,  to  see  that  such 
execution  was  supported  by  a  valid  judgment,  and  they  were 
charged  with  notice  of  the  proceedings  in  that  court,  and  that 
the  judgment  had  been  appealed  from  prior  to  the  issuance  of 
the  execution.  They  were  also  charged  with  notice  that  the 
canse  was  thereafter  pending  in  the  superior  court,  and  they 
were  required  to  examine  the  proceedings  of  that  court  to  find 
support  for  the  issuance  of  the  execution.  They  could  not 
rely  upon  the  fact  that  a  copy  of  the  order  dismissing  the  ap- 
peal had  been  filed  in  the  justice's  court  They  assumed  at 
their  risk  the  regularity  of  that  order,  as  well  ai^  any  subse- 
quent proceedings  in  the  superior  court,  and  the  ignorance  of 
the  subsequent  order  vacating  it  is  not  available  to  them  in 
their  attempt  to  retain  the  property  of  the  plaintiff  herein, 
which  they  purchased  in  reliance  upon  the  order  of  dismissaL 
Inasmuch  as  upon  the  uncontroverted  facts  in  the  case  the 
decision  could  not  have  been  different  from  that  which  was 
given  at  the  trial,  the  order  for  a  new  trial  cannot  be  sue* 
tained,  and  it  is  therefore  reversed. 

Oaboutts,  J.,  and  MoFablakd,  J.,  concurred. 

Xxsounos  Sals  Usoxa  a  Sahbiud  Jvdomsnt  m  Toidt  Woodw^OoMn, 
a  HilL  666;  88  Am.  Deo.  698^  and  note,  hat  where  the  eatiafaistioD  bee  nol 
been  entered  on  the  reoord  it  b  in  eome  states  voidable  only:  Borm  ▼•  Jfo* 
Otkee,  SFork  432;  81  Am.  Dee.  695;  Beed  r.  AutOm,  9  Ma  71B2;  48  Am. 
Dee.  836. 

Exaovnov  fiAus— RitIiB  or  Catbat  Biimai  flee  ezteaded  notes  to  Jfo- 
OBbM  V.  EUu,  14  Am.  Dec.  181,  and  Neal  t.  OiBatpih  96  Am.  Bep.  88.  Tbeve 
ia  no  warranty  in  exeention  salea,  and  if  the  aheriff  aelU  peraonal  properfcr  ia 
good  faith  be  is  not  reeponsible  to  the  purchaser  for  any  defeote  in  the  litiet 
Lemmk  ▼.  Oariert  117  Ind.  206;  10  Am.  St.  Rep.  40,  and  note;  Orsar  ▼• 
WkUertmUh^  86  Ky.  616;  7  Am.  St  Rep.  613»  and  note;  BamtU  ▼•  Fteeenl^. 
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Tex.  685;  5  Am.  St.  Rep.  98,  and  Doie;  BarthoUmem  t.  Warner^  19 
Conn.  98;  85  Am.  Deo.  251,  and  note;  Walbridffe  t.  Da^,  81  HL  879;  88 
Am.  Deo.  227,  and  note. 

JusnoBS  OF  THi  Pbaox— Appeal. —An  appeal  from  tlie  judgment  of  a 
Justice  of  the  peace  npon  both  law  and  faot  briiiga  the  case  before  the  ap- 
pellate ooart  for  a  trial  de  ncvo  upon  its  merits:  Welter  v.  Nbkken,  38  Minn. 
876;  Miisomi  Pae.  Ry,  Co.  v.  Lea^  47  Kan.  268.  Where  a  suit  waa  origi- 
nally  before  a  justice  of  the  peace,  and  on  appeal  the  parties  went  to  trial 
without  objection  on  a  declaration  for  "money  had  and  reoeiTed "  all  ob- 
jections to  the  form  of  the  action  and  the  jurisdiction  of  the  justice  are  oon- 
■idered  waived:  Woodring  t.  FoihB  Tp,t  28  Pa.  St.  855;  70  Am.  Deo.  134. 
The  county  court  on  an  appeal  from  a  justice's  court  may  alter  the  Judgment 
aoccrding  to  the  justice  of  the  cases 'without  regard  to  teohnieal  enorei 
BrowneU  t.  Winnie,  29  N.  Y.  400;  86  Am.  Deo.  814,  and  note. 


Dixon  v.  Pluks. 

[96  Caltfobmia,  884.] 

Tbiai^-Changb  Vbrdict,  What  Is.— A  verdict  arrived  at  bj  taking  tlie 
average  of  such  sums  as  the  individual  jurors  shall  deem  to  be  adequate 
nnder  the  circumstances  will  be  set  aside,  as  being  a  chance  verdict,  if 
it  appears  that  the  amount  thus  obtained  has  been  adopted  in  pnrea- 
ance  of  a  previous  agreement  that  it  was  to  represent  the  verdict^  and 
not  as  the  result  of  due  consideration  on  the  part  of  the  jury  and  a  de- 
termination that  it  was  a  just  and  proper  verdict. 

Statutes,  CoNeTRUcrioN  ov. — Re-enactmimt  ov  a  Proyuion  of  a  former 
statute  does  not  carry  with  it  the  construction  placed  by  the  courts 
npon  such  provision,  unless  the  rules  of  statutory  construction  are  the 
same  at  the  date  of  both  enactments. 

CoHTRiBUTORT  NsoLioxNCB,  What  Is  Not. — In  an  action  to  recover  dam- 
ages for  an  injury  received  through  the  falling  of  a  chisel  from  a 
scafifolding,  a  motion  for  a  nonsuit  is  properly  denied,  where  the  evi* 
dence  sho^s  that  the  plaintiff,  at  the  time  when  he  was  thus  injured, 
was  upon  a  sidewalk  along  which  people  were  constantly  passing  and 
that  he  had  no  su£Bcient  reason  to  anticipate  danger  from  overhead. 

KiOLioiENCR— Highways— Duty  of  Persons  WoRKiira  on  ScAFPOLDiNoa, 
^A  person  engaged  with  tools  and  materials  upon  a  scafifolding  erected 
directly  over  a  thoroughfare  where  people  are  constantly  traveling  is 
required  to  exercise  the  greatest  care  in  the  performance  of  his  work, 
■o  that  passersby  may  not  be  injured,  and  evidence  showing  that  the 
plaintiff,  while  traveling  upon  the  sidewalk,  waa  injured  by  the  fall  of 
a  tool  from  the  scaffolding  is  sufi&cient  to  ettablish  a  prima /ade  ease  of 
negligence  against  the  person  working  thereon. 

KXOLIOEKCE— InJURIXS     ReCXIVBD     VROM     FaLLINO     ObJEOTB    or     PUBUO 

Thoroughpares. — Evidence  that  an  object  whose  fall  haa  caused  an  in* 
Jnry  to  a  traveler  upon  a  public  thoroughfare  was  under  the  management 
of  the  defendant  or  his  servants  is  sufficient  to  ettablish  a  want  of  dne 
eare  on  the  part  of  such  defendant,  if  the  accident  is  such  as  in  the  or> 
dinary  course  of  things  does  not  happen,  and  no  adequate  explanation  of 
ita  occurrence  is  offered. 
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H,  C'Firebaughf  for  the  appellant 
NagU  and  Nagle^  for  the  respondent. 

Oarouttb,  J.  Respondent,  while  walking  upon  the  side- 
walk of  Larkin  street,  in  the  city  of  San  Francisco,  was  struck 
npon  the  head  and  quite  seriously  injured  by  a  chisel  that 
fell  from  a  scaffolding  above,  upon  which  one  of  appellant's 
employees  was  standing  while  engaged  in  affixing  a  cornice 
to  the  building.  Damages  were  recovered  in  the  lower  court, 
and  the  appeal  is  from  the  judgment  and  an  order  denjing  a 
new  trial.  This  case  was  decided  in  Department,  and  the 
judgment  and  order  reversed  upon  the  ground  that  the  ver- 
dict was  arrived  at  by  chance.  The  question  involved  being 
an  important  one,  and  there  being  some  decisions  of  this  court 
opposed  to  the  doctrine  there  laid  down,  which  had  not  been 
noticed  in  the  opinion,  the  case  was  ordered  to  Bank  for  fur- 
ther consideration. 

Appellant  moved  for  a  new  trial  upon  the  ground  of  mis- 
conduct of  the  jury  in  this,  that  they  arrived  at  their  verdict 
by  a  resort  to  the  determination  of  chance.  The  code  ex- 
pressly provides  that  such  misconduct  may  be  shown  by  the 
affidavits  of  jurors:  Code  Civil  Procedure,  sec.  657;  and  in 
support  of  the  motion  appellant  presented  the  affidavit  of  one 
Koster,  a  juror,  wherein  he  stated:  '*That  upon  retiring  to 
the  juryroom  the  twelve  jurors  first  agreed  by  a  vote  that  the 
average  sense  of  the  jurors  should  control  in  arriving  at  what 
the  verdict  should  be,  and  then  the  twelve  jurors  agreed  to  be 
controlled  by  their  vote,  and  voted  that  the  said  average  sense 
of  the  jurors  should  be  arrived  at  in  the  manner  following, 
namely,  by  each  individual  juror  writing  on  a  piece  of  paper 
what  he  would  fix  the  verdict  at,  and  that  the  sums  so  writ- 
ten should  then  be  added  together,  and  the  aggregate  divided 
by  twelve,  and  that  the  amount  resulting  should  be  taken  as 
the  average  sense  of  the  jurors,  and  be  put  in  the  verdict  ac- 
cordingly; and  thereupon  the  said  plan  was  carried  out,"  etc. 
Courts  have  not  been  astute  in  perceiving  sufficient  error  to 
set  aside  verdicts  upon  the  ground  here  relied  upon,  and  evi- 
dence sustaining  the  verdict  has  been  generally  favored;  but 
upon  this  motion  no  opposing  affidavits  were  offered,  and  the 
merits  of  the  contention  rest  alone  upon  the  sufficiency  of  the 
statement  of  facts  above  recited.  Reduced  to  its  lowest  terms, 
the  affidavit  plainly  discloses  that  the  verdict  was  the  result 
of  a  previous  agreement,  and  was  arrived  at  upon  the  basis 
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that  tbe  amoant  of  the  Terdict  should  be  the  quotient  result- 
ing from  a  diyision  wherein  twelve  was  the  divisor,  and  the 
sum  of  the  various  amounts  at  which  each  juror  would  fix  the 
verdict,  the  dividend.  The  calculation  was  made  in  pursu- 
ance of  a  prior  agreement  that  the  result  should  be  the  ver- 
dict, and  that  result  was  adopted  as  the  verdict,  not  upon 
further  consideration  of  the  jury  and  upon  the  determination 
that  such  amount  formed  a  just  and  proper  verdict,  but  it 
was  adopted  in  pursuance  of  the  prior  *'  agreement."  The 
decisions  of  our  courts  clearly  indicate  that  they  do  not  coun- 
tenance such  procedure,  and  the  verdict  must  be  set  aside  if 
the  affidavits  of  jurors  are  entitled  to  be  received  as  evidence 
to  prove  the  agreement  and  the  consummation  thereof,  and 
that  matter  is  dependent  upon  the  solution  of  the  question: 
Is  the  verdict  a  chance  verdict  within  the  meaning  of  the 
statute? 

Counsel  for  respondent,  with  good  reason,  rely  upon  Tamer 
V.  Tuolumrie  Co.  Water  Co,^  25  Cal.  897,  to  support  his  con- 
tention in  this  regard.  It  is  there  decided  that  a  verdict 
arrived  at  in  the  manner  hereinbefore  set  forth  is  not  a  chance 
verdict,  and  therefore  cannot  be  attacked  by  the  affidavits  of 
jurors.  But  after  mature  consideration  we  think  the  princi* 
pie  there  declared  erroneous,  and  that  the  establishment  of  a 
contrary  rule,  in  this  country  especially,  where  the  rights  of 
property,  reputation,  and  life  are  all  taken  into  the  jury-room 
and  there  passed  upon  by  jurors,  will  result  in  a  purer  and 
more  satisfactory  administration  of  justice.  In  the  case  cited 
Mr.  Justice  Sanderson  used  the  following  language:  ^^To  as- 
certain this  average  the  jury  may  properly  adopt  the  method 
which  was  used  in  the  present  case,  but  they  ought  not  to 
agree  to  be  bound  by  the  result,  whatever  it  may  be.  If  they 
do  so  agree,  and  such  result  is  made  the  verdict  without  fur- 
ther consideration  or  assent,  such  verdict  is  vicious  and  irreg- 
ular,  and  must  be  set  aside  whenever  the  fact  is  made  to 
appear  by  proper  and  competent  evidence."  If  this  character 
of  verdict  is  vicious  and  irregular,  it  can  only  be  vicious  and 
irregular  upon  the  ground  that  it  was  not  the  result  of  that 
calm  and  deliberate  judgment  of  jurors  contemplated  by 
the  law,  but  that  it  was  arrived  at  by  a  resert  to  chance  or 
lot  The  vicious  character  of  the  verdict  can  consist  of  noth« 
ing  else.  The  jurors  have  not  been  corrupted.  They  have 
acted  under  no  duress,  mistake,  or  fraud.  Their  verdict  is 
the  result  of  free  and  voluntary  action.    Outsiders  have  not 
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participated  in  or  infloenced  their  determinatioDS.  Hence^ 
the  verdict  ie  vicious  only  in  thia,  that  the  amount  waa  deter- 
mined by  a  resort  to  ooethods  condemned  by  the  law.  In  the 
few  cases  relied  upon  to  support  Turner  v.  Tuolum/ne  Co,  Water 
Co^  25  CaL  S97,  it  will  be  noticed  that  the  verdicts  were  up- 
held upon  the  ground  that  after  the  computations  were  made 
and  the  result  obtained,  that  result  was  not  adopted  as  the 
verdict  of  the  jury  in  pursuance  of  the  prior  agreementi  but 
independently  thereof,  and  upon  further  deliberation  and 
thought,  and  as  to  such  a  course  we  see  no  serious  objection, 
**  Chance"  may  be  defined  to  be  hazard,  risk,  or  the  result 
or  issue  of  uncertain  and  unknown  conditions  or  forces,  and 
the  facta  here  developed  bring  the  case  clearly  within  such 
definition.  In  the  present  caae  each  juror  agreed  that  a  defi- 
nite amount  should  be  the  verdict  of  the  jury,  at  a  time  when 
be  had  no  knowledge  whatever  as  to  what  the  amount  should 
be,  for  it  had  not  yet  been  computed.  No  person  even  knew 
tbe  figures  upon  which  the  computation  would  be  made.  If 
the  estimate  of  each  juror  is  before  the  eyes  of  the  others  when 
the  agreement  is  made,  then  no  element  of  chance  will  be 
found  in  the  result,  for  it  would  be  a  mere  matter  of  mathe- 
matical computation;  but  without  a  knowledge  of  these  esti- 
mates, the  character  of  the  verdict  will  be  as  entirely  unknown 
to  the  jurors  as  though  the  whole  matter  were  decided  by  the 
casting  of  a  die,  or  the  tossing  of  a  coin.  In  the  casting  of  a 
die,  or  the  tossing  of  a  coin,  justice  has  an  equal  chance  with 
injustice,  but  under  the  system  here  considered,  one  unscru- 
pulous and  cunning  juror  always  has  the  power  to  defeat  jus- 
tice by  increasing  and  decreasing  the  amount  of  the  verdict 
in  proportion  as  he  places  his  estimate  at  an  unscouscionably 
high  or  low  figure.  In  the  casting  of  a  die  the  chance  of  win- 
ning or  losing  is  dependent  upon  the  face  of  the  die  that  pre- 
sents itself  after  the  cast.  In  arriving  at  a  verdict  in  the 
manner  here  practiced,  the  chance  of  the  respective  parties, 
plaintiff  and  defendant,  to  secure  the  verdict  is  entirely  de- 
pendent upon  the  sum  total  of  the  estimates  made  by  the 
various  jurors,  and  that  sum  total  is  as  uncertain  and  un- 
known to  the  juroi^at  the  time  the  agreement  is  made  as  the 
result  of  the  cast  is  unknown  to  the  gamester.  We  are  clearly 
of  the  opinion  that  this  verdict  was  obtained  by  a  resort  to 
chance,  and  Turner  v.  TtMlumne  Co.  Water  Co.y  25  Cat.  397,  and 
other  casea  following  in  its  wake,  are  no  longer  valuable  as 
anthori^. 
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Under  a  statute  similar  to  the  provision  of  our  code,  this 
question  has  been  directly  adjudicated,  and  the  position  hero 
taken  supported  in  the  recent  case  of  Patonee Ditch  andlmprove* 
ment  Co,  v.  Adams,  28  Pac,  Rep.  (Col.  App.  Dec.  1891)  662. 
Under  the  sanae  provision  of  the  Idaho  statute  this  questioa 
has  been  carefully  considered  in  the  very  late  case  of  Flood 
V.  MeClure,  Idaho,  Feb.  3, 1893.  Turner  v.  Tuolumne  Co.  Water 
Co.,  25  Cal.  897,  is  there  reviewed,  and  its  reasoning  declared 
not  sound. 

It  is  insisted  that  the  case  of  Turner  v.  Tuolumne  Co.  Water 
Co.^  25  Cal.  897,  having  been  decided  under  the  former  prac- 
tice act,  and  the  same  provision  being  carried  into  the  Code  of 
Civil  Procedure,  that  re-enactment  carried  with  it  the  con* 
struction  previously  given  the  provision.  Such  can  only  be 
the  law  where  the  rules  of  statutory  construction  are  the  same 
at  the  date  of  both  enactments.  This  principle  is  declared  in 
Blythe  v.  Ayres^  96  Cal.  591,  and  also  in  Flood  v.  McClure, 
Idaho,  Feb.  3,  1893. 

As  the  cause  must  be  returned  to  the  lower  court  for  further 
proceedings,  we  pass  to  an  examination  of  some  additional 
matters.    The  motion   for  a  nonsuit  was  properly  denied. 
Upon  the  evidence  we  cannot  say  that  the  respondent  was 
guilty  of  contributory  negligence  in  walking  upon  the  side- 
walk at  the  time  the  injury  was  inflicted.    She  had  a  right  to 
be  there,  and  had  no  sufficient  reason  to  anticipate  danger 
from  overhead.     Respondent's  evidence  also  established  a 
prima  facie  case  of  negligence  upon  the  part  of  the  appellant. 
He  was  engaged  with   tools  and  materials  directly  over  a 
thoroughfare  where  people  were  constantly  traveling  and  had 
an  undoubted  right  to  travel.     Under  such  circumstances  the 
law  demanded  of  him  more  than  ordinary  care.     He  was 
called  upon  to  exercise  the  greatest  care  and  caution  in  the 
performance  of  his  work  in  order  that  travelers  might  not  be 
injured.    The  injury  was  received  at  the  hands  of  appellant 
by  the  dropping  of  the  chisel  while  respondent  was  walking 
upon  the  public  street.     Under  the  foregoing  circumstances 
the  court  was  justified  in  submitting  the  case  to  the  jury. 
This  question  is  carefully  considered  adH  the  authorities  re* 
viewed  in  Mullen  v.  St.  John,  57  N.  Y.  867;  15  Am.  Rep.  530. 
In  that  case  the  wall  of  a  building  fell  upon  a  traveler  in  the 
street.    The  court  held  that  the  presumption  of  negligence 
arose  from  the  fact  of  the  building  falling.    In  Lyons  v.  Rosen^ 
thai,  11  Hun,  46,  the  injury  arose  from  the  falling  of  a  box  of 
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gcxxis  from  the  story  above,  and  it  was  held  that  negligence 
would  be  presumed.  In  support  of  this  doctrine  the  court 
cited  yarioos  English  authorities  which  upon  the  facts  stand 
upon  common  ground  with  the  case  at  bar:  See  Kearney  v. 
Railroad  Co.^  L.  R.  5  Q.  B.  411;  Byrne  v.  Boadle,  2  Hurl.  &  0. 
722;  Scott  t.  London  etc.  Dock  Co.,  3  Hurl.  <fc  C.  596.  The  rule 
recognized  by  the  foregoing  authorities  as  pertaining  to  this 
class  of  accidents  is  where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  accident 
18  such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care;  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care:  Shear- 
man and  Redfield  on  Negligence,  sec.  60. 

Inasmuch  as  counsel  for  respondent  at  the  oral  argument 

stated  that  he  relied  upon  previous  decisions  of  this  court  to 

the  effect  that  afiBdavits  of  jurors  would  not  be  received  to 

impeach  a  verdict  arrived  at  in  the  manner  set  out  in  the 

affidavit  of  the  juror  in  this  case,  and  for  that  reason  did  not 

offer  counter-affidavits  upon  the  hearing  of  the  motion  for  a 

new  trial,  which  he  could  have  done,  it  is  ordered  that  the 

order  denying  a  new  trial  be  reversed,  and  the  same  remanded 

to  the  court  below  for  further  action  as  herein  indicated;  that 

the  court  below  permit  the  respondent,  if  she  shall  be  so  ad* 

vised,  to  file  within  twenty  days  after  the  filing  of  the  remit* 

titur  counter-affidavits  as  to  the  manner  in  which  the  jurors 

arrived  at  their  verdict,  and  that,  thereupon,  upon  such  affi* 

davits  and  the  other  matters  already  before  it  upon  the  mo* 

tion  for  a  new  trial,  the  court  render  its  decision  thereon.     It 

is  further  ordered  that  the  order  heretofore  made  in  this  court 

submitting  her  appeal  from  the  judgment  be  set  aside,  and 

that  the  hearing  upon  the  said  appeal  be  continued  to  a  day  to 

be  hereafter  fixed  upon  the  motion  of  .either  party  hereto. 
McFablano,  J.,  Harrison,  J.,  Patxrson,  J.,  Db  Haven,  J., 

tod  BxATTT,  C.  J.,  concurred. 

Ksw  Tbial^Chakob  Vkbdicts. — A  rerdict  arriTed  at  by  each  Jaror 
BULrking  a  ■am  as  damages,  the  total  of  which  ooastitates  a  dividend,  taking 
their  own  number  as  a  dtTisor,  and  the  quotient  as  their  verdict^  with  a  pro- 
Mdent  agreement  to  abide  by  the  resalt^  will  be  set  aside;  Ooodman  v.  Codp^ 
1  Wash.  329;  34  Am.  Rep.  SOS,  and  note;  8L  Martin  r.  Demoyer,  1  Minn. 
156;  61  Am.  Dec  494.  In  ViUage  qfPonca  t.  Crawford^  23  Neb.  662;  S  Am. 
8t.  Rep.  144,  it  was  held  that  snch  a  verdict  would  be  upheld  in  the  absenoa 
<Kf  an  agreement  by  the  jury  to  be  bound  by  it,  and  see  note  to  that 
8ee  alao  iha  extended  note  to  Hilkm  ▼.  SoiUhwIdt,  35  Am.  Dea  209. 
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NsoLTOXNOB— Ikjubibs  RBcniYBD  FROM  Fallino  Osjior. — Wher«  one, 
'Walking  on  a  sidewalk  in  front  of  a  building  in  conriA  of  waticn^  is 
•truck  by  falling  material  and  injured  thereby,  he  may  recover  dtLBOMgem 
-from  the  bnilder  who  neglected  to  bnild  barriers  to  protect  persona  paasing 
4n  front  of  the  premises:  Jager  ▼.  Adanm,  123  Mass.  26;  25  Am.  Rep.  7; 
MuUen  y.  8L  John,  67  N.  T.  567;  15  Am.  Rep.  630.  The  liability  of  the 
■owner  of  a  honse  for  injuries  caused  by  snow  falling  from  a  negligently  etm* 
•tructed  roof,  is  discussed  in  Hannen  r.  Pence,  40  Minn.  127;  12  Ana.  St* 
Rep.  717,  and  Smeihhurtt  r.  Proprietore.  148  Mass.  261;  12  Am.  St  Rep.  660^ 
And  note  with  oases  coUeoted. 
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C96  Calhobmia,  UL} 

Dbliyirt  ov  a  Deed  is  SuvnoixMTLT  Establishsd  where  the  trial  eoorft 
finds  that  the  grantor  placed  it  in  the  bands  of  a  third  purty,  instructing 
him  to  hold  it  for  the  grantee  without  recording  it  until  the  grantor** 
death,  and  thereupon  to  deliver  it  to  the  grantee,  and  that  the  grantor 
parted  with  all  dominion  over  the  deed,  and  reserved  no  right  to  recall 
it,  nor  to  alter  its  provisions,  or  to  have  or  enjoy  any  other  or  further 
interest  in  said  premises  than  to  hold  the  use  thereof  until  his  death. 

Duds  Dbliykred  Afteb  Grantor's  Death,  whbn  Valid. — ^The  essential 
requisite  to  the  validity  of  a  deed  which  is  given  to  a  third  party  with 
instructions  to  deliver  it  to  the  grantee  after  the  grantor's  death,  ii^ 
that  when  it  is  placed  in  the  hands  of  such  third  party,  it  shall  pass  be- 
yond the  control  of  the  grantor  for  all  time.  Whether  control  over  it 
has  been  surrendered  is  determined  by  the  grantor's  intention  in  the 
matter,  such  intention  being  a  question  of  fact,  to  be  solved  by  the  light 
of  all  the  circumstances  surrounding;  the  transaction. 

Deliybrt  ov  Dbsd,  Evidence  Inadmissible  to  Dkbprovs. — ^Where  a  deed 
is  given  to  a  third  person  to  be  delivered  to  the  grantee  after  the 
grantor's  death,  and  the  circumstances  contemporaneous  with  the  traii»> 
fer  showed  that  the  grantor  intended  to  surrender  his  control  over  the 
instrument,  evidence  that  he  afterwards  executed  other  deeds  purport- 
ing to  convey  the  same  property,  and  that  he  also  ordered  the  deposi- 
tary to  restore  the  deed,  is  incompetent  for  the  purpose  of  showing  what 
his  intentions  were  in  transferring  the  deed  to  such  depositary* 

21  A.  ColdweUf  John  W.  ArfMlrong^  and  £•  /•  Maddux^  for 
ihe  appellants. ' 

C  C7.  Wright^  for  the  respondent.^ 

Garoutte,  J.  This  is  an  action  of  partition.  Plaintiff  and 
defendant  Young  are  sisters,  and  also  daughters  of  one  M.  A. 
Hinkson.  For  title  to  support  their  respective  claims  Mrs. 
Bury  relies  upon  a  deed  from  her  father,  and  Mrs.  Young 
'Claims  as  a  devisee  under  her  father's  will.  While  suffering 
from  a  paralytic  stroke,  Hinkson  called  to  his  bedside  for 
legal  advice,  as  to  the  disposition  of  bis  property,  ooe  Hasen, 
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an  aitoraej  at  law,  and  acting  upon  his  advice  he  signed  and 
acknowledged  a  grant  deed  of  his  real  estate,  wherein  his 
a/oresaid  daughters  were  named  as  grantees.  This  deed  he 
gave  to  Hazen,  with  instructions  not  to  record  it,  but  to  de- 
liver it  to  the  grantees  upon  his  death.  He  appears  to  have 
leoovered  from  his  sickness,  and  subsequently  endeavored  to 
aeeare  ponooflsaon  of  the  deed  from  said  Haaen,  but  was  un* 
successful  in  this  regard.  At  a  later  date  he  made  a  will  de- 
vising all  his  real  estate  to  appellant  Young.  Subsequently 
be  died,  and  Hazen  delivered  the  aforesaid  deed  to  plaintiff 
Bury. 

The  sole  question  in  this  litigation  is,  Did  the  title  pass  to 
the  grantees  under  the  deed — ^in  other  words,  was  there  a  de- 
livery of  the  deed  by  the  grantor?  The  findings  of  the  ftourt 
as  to  the  matter  of  delivery  are  fully  supported  by  the  evi- 
dence of  the  witness  Hazen,  and  it  is  as  to  the  sufficiency  of 
those  findings  of  fact  to  support  a  delivery  of  the  deed  that 
oar  attention  will  be  directed.   The  findings  are  as  follows: 

1.  That  on  the  day  last  named  the  said  M.  A.  Hinkson  de- 
livered the  said  deed  to  P.  J.  Hazen,  Esq.,  of  Modesto,  Cali- 
fornia, for  the  said  plaintiff  and  defendant  last  named,  and 
instructed  the  said  Hazen  to  hold  the  same  for  said  plaintiff 
and  defendant  without  recording  it  until  his,  the  said  M.  A. 
Hlnkson's,  death,  and  thereupon  to  deliver  the  same  to  the 
said  plaintiff  and  defendant 

2.  That  the  said  M.  A.  Hinkson  then  and  there  parted 
with  all  dominion  over  said  deed,  and  reserved  no  right  to  re- 
call it  or  to  alter  its  provisions,  or  to  have  or  enjoy  any  other 
or  further  interest  in  said  premises  than  to  hold  the  use  thereof 
until  his  death. 

If  the  question  here  presented  were  a  new  one,  or  if  the 
decisions  of  the  courts  of  our  sister  states  might  be  fairly  said 
to  divide  as  to  what  was  the  true  rule  of  law  applicable  to 
such  case,  speaking  for  myself  alone,  I  am  not  prepared  to 
say  but  that  the  judgment  in  this  case  should  be  reversed  for 
the  reason  that  the  aforesaid  findings  indicate  upon  the  part 
of  the  grantor  an  intention  to  make  a  poti  mortem  disposition 
of  his  property,  and  such  a  thing  cannot  be  done  by  deed; 
but  the  decisions  of  the  courts  of  many  states,  promulgated 
by  the  most  learned  judges  of  those  states,  hold  that  the  facts 
stated  in  the  findings  quoted  constitute  a  valid  delivery  of  the 
deed,  and  that  the  fee-title  forever  passed  from  the  grantor, 
and  we  deem  the  law  settled  in  that  regard.    It  may  be 
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conceded  that  the  roads  traveled  by  courts  in  arriving  at  th 
conclusion  have  not  always  been  the  same,  but  whatever  ma 
have  been  the  various  lines  of  reasoning  pursued,  the  sani 
result  has  always  been  reached,  and  a  valid  delivery  declarec 
We  shall  not  enter  into  a  discussion  of  the  elementary  prii 
ciples  of  law  supporting  the  proposition  here  involved,  bu 
content  ourselves  with  a  reference  to  the  views  of  variou 
courts  as  to  the  law  applicable  to  the  state  of  facts  here  pre 
sen  ted. 

In  the  well-considered  case  of  Cook  v.  Brotonj  34  N.  B.  460 
the  decision  of  the  court  upon  this  question  concludes  aa  fol 
lows:  '*  If  the  owner  of  land  desires  to  convey  the  same,  bKI 
not  to  have  his  deed  take  effect  until  his  decease,  be  can 
make  a  reservation  of  a  life  estate  in  the  deed,  or  it  may  be 
done  by  the  absolute  delivery  of  the  deed  to  a  third  person  to 
be  passed  to  the  grantee  upon  the  decease  of  the  grantor,  the 
holder  in  such  case  being  a  trustee  for  the  grantee.''     la 
Prutsnian  v.  Bakery  30  Wis.  650,  11  Am.  Rep.  592,  Dixon, 
C.  J.,  speaking  for  the  court,  approved  the  doctrine  cited  from 
Cook  V.  Browrij  34  N.  H.  460,  and  declared  the  same  rule  in 
the  following  language:  ^' As  to  the  grantor,  delivery  is  abeo- 
lute  and  final,  and  so  is  his  conveyance  of  the  land,  the  title 
to  which  passes  at  once  to  the  grantee,  qualified  only  by  the 
right  of  the  grantor  to  use  and  occupy,  or  take  and  receive 
the  rents  and  profits  during  his  life,  or  until  the  event  shall 
have  happened  upon  which  second  delivery  be  made.     The 
grantor  in  such  case  converts  his  estate  into  a  life  tenancy, 
and  makes  himself  the  tenant  of  the  grantee.    These  concia- 
sions  result  unavoidedly  from  the  certainty  of  the  event  upon 
which  the  second  delivery  is  made  to  depend,  and  from  the 
impossibility  under  the  circumstances  that  the  grantor  will 
ever  be  able  to  recall  or  repossess  himself  of  the  deed.     He 
delivers  the  writing,  therefore,  as  his  deed,  always  so  to  re- 
main, and  never  to  return  to  him,  and  it  becomes  presently 
operative  and  the  title  vests  immediately  in  the  grantee."    In 
Wheelwright  v.  Wheelwright^  2  Mass.  446, 3  Am.  Dec.  66,  Par- 
sons, G.  J.,  in  speaking  of  the  question  of  delivery  of  a  deed 
by  the  depositary  to  the  grantee  after  the  death  of  the 
grantor,  said:  "If  a  grantor  deliver  any  writing  as  his  deed 
to  a  third  person,  to  be  delivered  over  by  him  to  the  grantee  on 
some  future  event,  it  is  the  grantor's  deed  presently,  and  the 
third  person  is  a  trustee  of  it  for  the  grantee,  and  if  the 
grantee  obtain  the  writing  from  the  trustee  before  the  event 
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hippeoB,  it  is  the  deed  of  the  grantor,  and  he  cannot  avoid  it 
\fj  a  plea  of  non  est  factum^  whether  generally  or  apecially 
pleaded.**  In  (yKeUy  ▼.  (yKeUy,  8  Met  439,  Shaw,  C.  J., 
Mid:  **That  a  deed  was  made,  executed,  and  acknowledged 
by  the  ancestor  was  proved.  The  question  was  whether  it 
was  delivered  so  as  to  take  eflfect  and  pass  the  estate.  If  it 
was  delivered  by  the  grantor  to  any  person  in  his  lifetime,  to 
be  delivered  to  the  grantee  afler  his  decease,  it  was  a  good 
delivery  upon  the  happening  of  the  contingency,  and  related 
btck  so  as  to  divest  the  title  of  the  grantor  by  relation  from 
the  first  delivery."  In  Tafi  v.  Toft,  69  Mich.  185,  60  Am. 
Rep.  291,  Campbell,  C.  J.,  speaking  for  the  court,  said:  **The 
other  deed  held  by  Mallory  depends  upon  other  consider* 
ations.  If  the  deed  had  been  delivered  to  him  irrevocably, 
on  the  simple  condition  that  he  should  transfer  it  to  defend* 
ant  on  the  death  of  Aden  Taft,  it  would  come  within  several 
of  our  own  decisions,  and  might,  therefore,  be  valid  upon  their 
authority:  Latham  v.  Udell^  88  Mich.  238;  WaUace  v.  HarriB, 
82  Mich.  380.  There  is  much  authority  elsewhere  in  favor  of 
the  same  doctrine.'' 

The  foregoing  principles  are  also  approved  in  StephefU  v. 
BinehaH^  72  Pa.  St  434;  Hathaway  v.  Payne,  34  N.  Y.  92; 
Siofu  V.  Duvallf  77  111.  476,  and  many  cases  from  other  states 
not  necessary  to  mention. 

Upon  a  careful  examination  of  the  authorities  cited  by  ap- 
pellant, and  other  cases  bearing  upon  this  question  not 
cited,  we  have  failed  to  find  a  case  supporting  a  contrary  doc- 
trine to  that  announced  in  the  foregoing  citations.  In  every 
case  where  the  deed  has  been  declared  invalid  by  reason  of 
failure  of  delivery,  it  will  be  found  that  the  grantor  reserved 
Bome  rights  over  the  instrument;  that  he  failed  to  part  with 
all  control  and  dominion  over  it;  that  upon  the  happening  of 
some  event,  or  contingency,  or  condition,  he  had  the  right,  if 
Bo  disposed,  to  reach  out  and  take  it  from  the  possession  of 
the  depositary.  Such  is  not  the  case  under  consideration,  for 
here  the  court  finds  as  a  fact  that  **  the  grantor  parted  with 
all  dominion  over  said  deed."  There  are  well-considered 
cases  holding  that,  even  though  the  grantor  delivers  the  deed 
to  the  depositary,  reserving  the  right  to  recall  it,  yet  if  he 
dies  without  recalling  it,  and  the  deed  is  then  delivered,  that 
Buch  delivery  is  complete  and  entire,  and  carries  title.  We 
are  not  disposed  to  indorse  that  doctrine,  and  think  the  prin- 
ciple recognized  in  this  case  goes  far  enough  for  all  proper 
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parpoBes.  The  essential  requisite  to  the  validity  of  a  deed 
transferred  under  circumstances  as  indicated  in  this  case,  is 
that  when  it  is  placed  in  the  hands  of  the  third  party  it  htm 
passed  beyond  the  control  of  the  grantor  for  all  time.  Thai 
question  is  determined  by  the  grantor's  intention  in  the  mat- 
ter, and  his  intention  in  making  the  delivery  is  a  qaestion  of 
fact,  to  be  solved  by  the  light  of  all  the  circumstancea  ear- 
rounding  the  transaction. 

As  before  intimated  the  views  of  courts  are  not  uniform  as 
to  how  and  when  the  deed  takes  effect.    Pruttman  ▼.  BaheVf 
80  Wis.  660,  11  Am.  Rep.  592,  says  the  title  passes  fall  and 
complete  upon  the  first  delivery,  and  that  the  depositary  be* 
comes  the  trustee  of  the  grantee,  and  that  the  grantor  holds 
a  life  estate  in  the  property.    Storie  v.  DuvaUy  77  IlL  475, 
holds  the  first  delivery  to  be  an  inchoate  delivery.     Many  at 
the  cases  declare  that  the  deed  becomes  operative  upon  the 
delivery  by  the  depositary  after  the  death  of  the  grantor,  and 
that  such  delivery  relates  back  to  the  first  delivery  £9r  the 
purpose  of  carrying  the  title.     Section  767  of  the  Civil  Code 
provides  that  a  freehold  may  commence  in  /ufuro,  and  for 
that  reason  we  are  inclined  to  recognize  the  views  of  Dixon, 
C.  J.,  in  PruUman  v.  ^aiber,  30  Wis.  650,  11  Am.  Bep.  692,  as 
the  true  rule  applicable  to  this  class  of  cases  in  this  state. 
We  know  of  nothing  in  the  codes  forbidding  the  doctrine 
announced  in  that  case,  to  wit,  that  the  grantor,  upon  the 
irrevocable  delivery  of  the  deed  to  the  depositary,  thereupon 
constitutes  such  depositary  the  trustee  of  the  grantee,  and 
creates  in  himself  a  tenancy  for  life. 

Appellant  offered  in  evidence  a  deed  from  M.  A.  Hinkson 
to  A.  G.  Hinkson,  and  a  deed  back  to  M.  A.  of  the  realty  here 
involved.  These  deeds  were  made  subsequent  to  the  deed 
which  we  have  had  under  consideration,  and  were  offered  as 
tending  to  show  the  grantor's  intentions  at  the  time  he  made 
the  original  deed.  The  proposed  evidence  was  rejected,  and 
rightly  so.  The  consideration  in  both  deeds  was  nominal. 
They  were  executed  about  the  same  time,  and  were  recorded 
upon  the  same  day.  It  was  a  very  poor  attempt  upon  the 
part  of  the  grantor  to  create  evidence  in  his  own  favor. 
Neither  was  the  grantor's  order  upon  the  depositary  to  rede- 
liver the  deed  to  him  proper  evidence.  If  offered  as  tending 
to  show  a  revocation  of  agency,  it  was  immaterial,  as  the  fact 
of  revocation  was  not  involved  in  the  case.  The  question 
involved  was  the  power  of  the  grantor  to  revoke  or  lecall  the 
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dMd.  AppAfStA  alio  oflEbisd  in  evidence  a>  tmrt  deed  to  tho^ 
SKraoieiito  iMmkv  made  soine  months  subsequent  to  the 
ddmij-oftfae  deed  to  Haaen,  a&  tending  to  show  the  grantor'a^ 
intentiona  ia  making  the  original  deed,  and  it  is  now  claimed 
that  soeh  an  act  npon  the  part  of  the  grantor  wonld  be  so  in*' 
consretent  with  an  intention  on  hie  part  to  part  with  the  title- 
viiea  he  made  the  original  deed  that  it  should  be  admitted 
■■  throwing  light  upon  that  transaction.  It  was  not  eveii> 
shown  that  the  deed  to  the  bank  waa  a  bona  fld^  one;  but 
aside  fircHn  thsit  a  grantor  cannot  be  allowed  to  undermine  hie- 
deed  either  by  words  or  acts.  His  declarations  and  aeta^ 
made  and  dona  in  hia  own  interest  months  after  the  deed  waa 
delivered  are  not  admissible  aa  indicating  hie  intentions  in 
delivering  the  deed.  We  think  this  principle  elementary,  and 
there  ie  nothing  in  D^an  v.  Parker^  8&  CiU.  288,  trespassing 
upon  that  doctrine. 

For  the  foregoing  reasons  let  the  judgment  and  order  be 
affirmed. 

Harbison^  J.,   Fitzobrald,  J.,  and    Patjsbsok,  J.,  con* 
con-ed. 

McFarland,  J.  (dissenting).  I  dissent  In  the  first  place 
I  think  the  evidence  fails  to  show  that  when  Hinkson  handed 
the  deed  to  Hazen  he  parted  with  all  control  over  it,  etc.,  and 
alao  that  the  court  erred  in  ruling  out  certain  evidence  offered 
for  the  purpose  of  showing  what  Hinkson's  intention  waa 
Furthermore  there  was  no  delivery  of  the  deed  to  the  granteea 
named  therein  while  the  grantor  was  alive;  and  there  could 
hm^e  been  none  after  he  was  dead.  It  is  contended  that  giv* 
ing  the  deed  to  Hazen  was  a  present  delivery  to  the  grantees  ;^ 
but  the  express  instruction  was  that  he  was  to  keep  it  until 
after  Hazen's  death,  and  then  to  deliver  it  to  the  grantees,  so 
that  the  delivery  to  the  grantees  was  not  to  take  place  during 
Hinkson's  lifetioMi.  Hazen  was  not  a  grantee,  and  had  na 
interest  in  the  grant.  He  waa  a  mere  agent  of  Hinkson,  and 
upon  the  death  of  the  latter  the  agency  ceased.  The  deed 
was  a  mere  attempt  at  testamentary  disposition  of  property, 
and  not  being  in  the  form  prescribed  for  the  execution  of  a 
will  was  void.  He  ordered  his  agent  to  return  the  deed  te 
him,  and  the  agent  should  have  obeyed;  for  if  it  was  of  any 
value  he  had  as  much  right  to  revoke  it  as  he  would  have 
had  to  revoke  a  will.  But  it  was  of  no  value,  for  it  provided 
for  aa  iDspoarible  thing — the  delivery  of  a  deed  by  an  agent 
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after  the  death  of  bis  principal.  If  one  desires  to  avoid  the 
adnainistration  of  his  estate  in  probate  be  may  grant  his 
property  to  a  trustee,  to  whom  a  present  delivery  of  the  deed 
must  be  made;  or  be  may  grant  bis  property  reserving  a  life 
estate,  but  there  must  be  a  present  delivery  of  the  deed  to  the 
grantees.  The  method  of  doing  so,  claimed  to  be  effective  in 
the  case  at  bar,  would  not  only  lead  to  innumerable  fraudBp 
but  is  inconsistent  with  the  fundamental  principle  that  a 
dead  man  can  do  no  act,  and  can  have  no  agent  to  act  for  him. 
There  are  authorities,  no  doubt,  holding  differently  from  the 
views  above  expressed,  but  in  my  opinion  they  do  not  cor- 
rectly declare  the  law,  and  should  not  be  followed.  I 
the  judgment  should  be  reversed. 


Debiis—Dbliyert  to  Third  Pbbson  to  Hold  Until  OaAariOBli 
Death. — A  deed  delivered  by  the  grantor  to  a  third  person  to  be  doU^erad 
to  the  grantee,  and  by  such  penon  to  delivered,  ia  ralid,  though  the  grmator 
ia  dead  at  the  date  of  the  laat  delivery:  Sneathen  v.  Sneathen,  104  Mo.  201; 
24  Am.  St.  Rep.  326,  and  note;  Hinaon  ▼.  BcMey,  73  Iowa,  544;  6  Am.  Sk 
Eep.  700,  and  note;  note  to  Wellbam  v.  Weaver,  63  Am.  De&  246;  bat  ae* 
Wemnger  v.  Cock,  67  Misa.  611,  19  Ain.  St  Rep.  320,  where  it  was  hold 
that  if  such  person  waa  an  agent  of  the  grantor  the  delivery  would  be  in- 
anfficient. 

Deeds. —DBLrvEBT  Aiteb  Grantob'b  Death:  See  extended  note  to 
Wellborn  ▼.  Weaver^  63  Am.  Dec.  246.  It  ia  an  essential  feature  of  ayeiy 
delivery  of  a  deed,  whether  absolute  or  conditional*  that  there  should  be  a 
parting  with  the  possession  of  it  and  with  the  power  and  control  of  it  by 
the  grantor  for  the  benefit  of  the  grantee  at  the  time  of  the  delivery:  Parttr 
V.  WoodhouM,  69  Conn.  668;  21  Am.  St.  Rep.  131,  and  note;  Tyler  t.  Hall, 
106  Mo.  313;  27  Am.  St.  Rep.  337:  Sneathen  ▼.  SneeUhen,  104  Mo.  201;  24 
Am.  St  Rep.  326,  and  especially  note  in  which  it  ia  maintained  by  the  au- 
thorities therein  cited  that  there  can  be  no  delivery  of  a  dead  after  the 
death  of  the  grantor. 


Bioo  V.  Bbandenstbin. 

[96  CALDORNIAf  486.] 

HUBBAVD  AND  WlTE— CoifYETANOE  OV  WlEB'd  SePABATB  PbOPBBTT  TO  HUS- 
BAND.— The  enactment  of  the  California  statute  of  1860  defining  the 
rights  of  married  women  with  respect  to  their  separata  property  re- 
moved the  common -law  impediment  to  a  voluntary  conveyance  from 
the  husband  to  the  wife,  but  left  unaffected  the  hosbaad'a  incapacity  to 
take  by  deed  of  gift  directly  from  his  wife. 

HURBAND  AND    WiVE. — HuSBAND    GaNNOT    6b  MaDB   TbUBTEB  OV  WdTbII 

Separate  Peopertt  bt  Coyetanoe  vrox  Heb  by  virtue  of  a  statute 
which  merely  provides  that  a  wife  may  convey  her  real  estate  by  a 
deed  executed  by  herself  and  her  husband.    A  trust  is  valid  only  to  the 
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tztent  of  the  legil  eapacity  of  the  person  oreating  it^  and  if  the  wife 
fltnnot  lawfully  oonvey  her  separate  property  directly  to  her  husband 
no  title  Tests  in  him  nnder  a  deed  which  purports  to  transfer  such 
separate  property  to  him  to  be  held  in  trust  for  the  benefit  of  his  and 
her  children. 

PUUbury^  Blandingf  and  HayMj  for  the  appellants. 

Edward  R.  Taylor^  ReinsUin  and  Eisner^  and  Jame$  M.  StOf^ 
wdlf  for  the  respondents. 

SxABLs,  C.    Appeal  from  a  judgment  in  favor  of  defend* 
ants,  and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  for  a  partition  of  the  southeast  two- 
thirds  of  the  Rancho  Ban  Bamardino,  situate  in  the  county 
of  Monterey.  The  two  plaintiffs  claim  to  be  the  owners  of  an 
undivided  one-eighth,  each  as  tenants  in  common,  with  de- 
fendants, Brandenstein  and  Godchaux,  who  are  averred  to  be 
each  the  owner  of  an  undivided  three-eighths  in  said  rancha 
The  answer  denies  the  ownership  of  plaintiffs,  or  that  thej 
were  ever  tenants  in  common  with  defendants,  and  aven 
ownership  in  defendants  to  the  entire  tract  of  land  except  aa 
to  certain  lots  conveyed  by  them  to  third  parties.  The  are« 
of  the  land  in  question  is  eight  thousand  nine  hundred  and 
one  and  twenty-five  one-hundredths  acres.  Francisco  Rico 
the  father  of  the  plaintiffs,  on  the  tenth  day  of  January,  1866, 
became  the  owner  of  the  premises  in  controversy,  and  on 
August  27,  1855,  conveyed  the  same  by  deed  to  Tomasa 
Sepulveda  Rico,  his  wife.  The  title  asserted  by  plaintiffs  in 
the  action  rests  upon  a  deed  of  trust  of  the  premises,  dated 
November  9, 1857,  executed  by  Francisco  Rico  and  Tomasa 
Sepulveda  Rico,  his  wife,  as  parties  of  the  first  part,  to  the 
Bald  Francisco  Rico,  as  party  of  the  second  part.  The  deed 
purports  to  be  in  consideration  of  fifteen  thousand  dollars, 
paid  to  the  parties  of  the  first  part  by  Theodora  Qonzales 
and  Jose  Sepulveda,  the  receipt  of  which  is  acknowledged, 
and  which  the  proofs  show  was  actually  paid.  The  remain- 
ing portions  of  the  deed  important  to  the  inquiry  are  as  fol- 
lows: "And  by  these  presents  doth  bargain,  sell,  remise, 
release,  and  quitclaim  and  convey  unto  Francisco  Rico,  in 
truBt  for  and  the  use,  interest,  behoof,  benefit  of  Quadalupe 
Kico,  Francisco  Rico,  Junior,  Vicente  Rico,  and  Alexander 
Rioo,  all  being  legitimate  children  of  the  parties  of  the  first 
part  hereof,  ....  all  now  living,  and  all  other  offspring 
that  may  be  born  hereafter  of  the  said  parties  of  the  first 
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part  tliereof,  all  the  right,  title,  and  interest  of  the  parties  of 
the  first  part  hereof  in  and  to  .  •  •  .  This  conveyance  is  in« 
tended  as  a  deed  of  trust,  to  be  held  by  the  said  Francisco 
Rico,  under  the  express  conditions  hereinafter  set  forth;  that 
is  to  say,  to  hold  the  same  aforementioned  premises  to  and 
for  the  uses,  interests,  and  purposes  of  the  said  minors,  Guada- 
lupe,  Francisco,  Vicente,  and  Alexander  Rico,  now  living,  and 
also  all  other  children  that  may  be  born  hereafter  of  the  said 
parties  of  the  first  part  hereof,  to  receive  the  rents,  issues,  and 
profits  of  the  said  lands  and  improvements  thereon,  and  ap- 
ply the  same  to  the  use  and  benefit  of  the  said  aforementioned 
children  now  living,  and  all  others  that  may  be  born  here- 
after of  the  said  parties  of  the  first  part  hereof  during  their 
natural  lives."  Then  follows  a  clause  authorizing  the  said 
Francisco  Bico  to  appoint  his  successors  as  trustee  of  said 
property  for  said  children  during  his  lifetime  and  by  will 
after  his  death.  The  trustee  and  beneficiaries  are  forbidden 
to  sell,  pledge,  or  hypothecate  the  land  and  premises  described 
in  the  deed.  The  deed  was  duly  acknowledged  and  recorded 
in  the  office  of  the  county  recorder  of  the  county  of  Montereyt 
November  9, 1857. 

Francisco  Bico,  the  grantee  of  the  deed  of  trust,  was  one 
and  the  same  person  with  Francisco  Bico,  one  of  the  grantors, 
and  the  grantors  were  hnsband  and  wife.  The  plaintiflb 
herein  were  their  children,  born  subsequent  to  the  exeontion 
of  the  deed  of  trust.  Defendants  Brandenstein  and  (}odchaox 
hold  the  premises  under  a  conveyance  in  trnst,  executed  bj 
the  same  grantors  in  1862  to  third  parties  as  trustees. 

It  was  admitted  at  the  trial  for  the  purposes  of  the  case 
that  if  plaintiffs  are  not  the  owners  of  twoeighths  of  the 
rancho,  defendants  are  the  owners  thereof. 

The  first  question  presented  by  the  record  relates  to  the 
validity  of  the  deed  from  Bico  and  wife  to  the  hnsband.  It 
must  be  assumed  that  at  common  law  the  wife  could  not  con- 
vey her  separate  property  to  her  husband.  The  contention  of 
appellant  is,  that  conceding  the  property  to  have  been  the  sep- 
arate property  of  the  wife,  still,  at  the  time  of  the  deed,  there 
was  under  the  statute  of  this  state  no  restriction  upon  saoh  a 
conveyance. 

Section  14  of  article  11  of  the  oonstitation  of  this  state, 
adopted  October  10,  1849,  provided  that  '*all  property,  both 
real  and  personal,  of  the  wife,  owned  and  claimed  by  her  be- 
fore marriage,  and  that  acquired  afterward  by  gift,  devise,  or 
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ckfloenti  shall  be  her  separate  property^  and  laws  shall  be 
passed  more  clearly  defining  the  rights  of  the  wife  in  relation 
as  well  to  her  separate  property  as  to  that  held  in  common  with 
her  hnsband."  By  an  act  approved  April  17, 1850,  the  legis- 
lature, in  obedience  to  the  requirements  of  the  constitution^ 
passed  a  law  by  which  the  husband  was  given  *Uhe  manage- 
ment and  control  of  the  separate  property  of  the  wife  during 
the  continuance  of  the  marriage,  but  no  sale  or  other  aliena* 
tion  of  any  part  of  such  property  can  be  made,  nor  any  lien 
or  encumbrance  created  thereon,  unless  by  an  instrument  in 
writing,  signed  by  the  husband  and  wife,  and  acknowledged 
by  her  upon  an  examination  separate  and  apart  from  her 
husband  before,"  etc.  The  seventh  section  of  the  same  act 
provided,  **that  when  any  sale  shall  be  made  by  the  wife  of 
any  of  her  separate  property  for  the  benefit  of  her  husband, 
or  when  he  shall  have  used  the  proceeds  of  such  sale  with 
her  consent  in  writing,  it  shall  be  deemed  a  gift,  and  neither 
she  nor  those  claiming  under  her  shall  have  any  right  to  re- 
cover the  same":  Stats.  1850,  p.  254.  An  act  concerning 
eonyeyances,  passed  April  16,  1850,  provides  as  follows: 

"  Seo.  19.  A  married  woman  may  convey  any  of  her  real 
estate  by  any  conveyances  thereof,  executed  and  acknowl- 
edge by  herself  and  her  husband,  and  certified  in  the  man* 
ner  hereinafter  provided  by  the  proper  officer  taking  the 
acknowledgment."  A  number  of  other  statutes  might  be 
referred  to  tending  to  indicate  the  evident  policy  of  our  law- 
makers, to  loosen  the  chains  which  bound  married  women  at 
the  common  law,  and,  so  far  as  their  separate  property  is 
concerned,  to  confer  upon  them  like  power  of  alienation  with 
that  possessed  by  their  husbands.  Step  by  step  the  work  has 
gone  on  until  now  '*a  conveyance  by  a  married  woman  has 
the  same  effect  as  if  she  were  unmarried,  and  may  be  a/^ 
knowledged  in  the  same  manner":  Civ.  Code,  sec.  1189. 

We  are  dealing,  however,  with  a  question  which  depends 
not  upon  the  present  condition  of  the  law,  but  upon  the  statui 
and  rights  of  married  women  as  they  existed  in  1857,  the 
date  of  the  deed  under  consideration.  No  question  is  made 
here  as  to  the  due  execution  of  the  deed  by  the  husband  and 
wife,  or  that  it  was  properly  acknowledged  as  required  by 
statute.  The  contention  of  respondents  in  this  behalf  is  that 
the  deed  is  void,  because  at  the  date  of  its  execution,  to  wit, 
November  9, 1857,  a  married  woman  oould  not  convey  real 
property  directly  to  her  husband.    The  husband  was  required 
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to  join  in  the  conveyance.  The  ohjects  of  the  Btatute  in  re- 
quiring the  husband  to  join  with  his  wife  in  the  conyejanoe 
of  her  separate  property,  as  it  has  been  said,  was  to  afford  her 
his  protection  against  imposition  and  fraud,  and  to  aid  her 
by  his  counsel  and  advice;  Meagher  v.  Thompson^  49  Cal.  190. 
The  requirement  of  the  statute  is  analogous  to  the  rule  of  the 
civil  law,  under  which  the  wife  must  have  the  authorization 
of  her  husband,  or  a  decree  of  a  judge,  before  she  could  con* 
vey  any  of  her  rights  or  enter  into  a  civil  contract.  The 
wider  experience  of  men  in  business  affairs,  their  better  op- 
portunities for  becoming  oonversant  with  property  valuesi 
and  the  mode  of  its  transfer,  as  well  as  the  important  object 
of  promoting  unity  of  purpose  and  harmony  of  action  in  the 
close  relation  existing  between  husband  and  wife,  may  well 
have  conduced  to  the  enactment  of  the  law  requiring  them  to 
join  in  a  conveyance  of  property,  which,  while  belonging  to 
the  wife,  was  yet  subject  to  the  management  and  control  of 
the  husband.  The  Taw  required  them  to  join  in  the  convey- 
ance, and  there  is  no  disposition  to  question  either  its  wisdom 
or  its  binding  force,  and  these  remarks  are  only  indulged  as 
tending  to  a  better  understanding  of  the  cognate  question^ 
Can  the  husband  and  wife  convey  her  separate  real  property 
to  the  former  ? 

This  court  has  repeatedly  decided  that  a  husband,  when  free 
from  debt,  may  make  a  gift  to  his  wife  of  either  his  separate 
property  or  of  the  community  property  of  the  husband  and 
wife:  Barker  v.  Koneman,  13  Cal.  9;  Peck  v.  Brummagin^  81 
Cal.  441;  89  Am.  Dec.  195;  Dow  v.  Ooxdd  etc.  Co.,  81  Cal. 
653;  Woods  v.  Whitney,  42  Cal.  861;  Higgina  v.  Higgina,  46 
Cal.  263.  It  does  not  necessarily  follow  that  the  converse  of 
the  proposition  is  true,  and  that  the  wife  can  convey  by  way 
of  gift  to  her  husband.  If,  however,  she  cannot  do  so,  or 
rather,  if  she  could  not  do  so  under  the  law  we  are  consider^ 
ing,  viz.,  the  statute  in  force  in  1857,  it  must  be  because  of 
the  inherent  condition  of  the  parties  as  husband  and  wife. 

The  owner  of  property  competent  to  convey  may  convert 
himself  into  a  trustee  by  making  a  proper  declaration  of  the 
trust  in  writing:  iSuarez  v.  PumpeUy,  2  Sand.  Ch.  836;  Pin- 
keit  V.  Wright,  2  Hare,  120.  A  trust  is  valid  only  to  the  ex« 
tent  of  the  legal  capacity  of  the  one  creating  it:  Tiffany  and 
Bullard  on  Trusts  and  Trustees,  p.  2.  Any  person  may  create 
a  trust  who  is  capable  of  making  a  valid  distribution  of  prop* 
erty.    The  power  to  dispose  of  property  involves  the  right  to 
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attach  such  limitations  to  the  act  of  disposition  as  will  vest 
the  legal  estate  in  one  and  the  beneficial  interest  in  another. 
At  common  law  neither  husband  nor  wife  could  convey  prop- 
erty directly  to  the  other.  The  power  to  alienate  and  to  take 
property  on  the  pari  of  the  husband  was  unaffected  by  mar- 
riage, except  in  the  single  instance  of  conveyances  to  and  from 
his  wife.  To  the  wife  the  common-law  system  was  a  source 
of  constant  repression.  Her  husband  became  the  absolute 
owner  of  her  personal  property,  and  was  entitled  to  the  rents, 
issues  and  profits  of  her  real  estate.  To  relax  th^severity  of 
the  rules  of  her  environment  as  a  wife,  many  of  the  states 
have  adopted  laws  similar  to  the  one  under  consideration,  em- 
powering her  to  convey  her  real  property  by  joining  with  her 
husband  in  the  deed  of  conveyance,  and  in  a  few  of  the  states. 
New  York  and  California  (since  1891)  included,  a  conveyance 
by  a  married  woman  may  be  made  in  the  same  manner,  and 
haa  the  same  effect  as  if  she  were  unmarried.  Under  these 
laws,  however,  the  courts  in  numerous  instances  still  adhere 
to  the  doctrine  that  the  wife  cannot  convey  her  property  di- 
rectly to  her  husband. 

The  general  result  of  the  reasoning  of  the  cases  may  be 
summarized  as  follows: 

1.  These  statutes  are  for  the  benefit  of  married  women  and 
not  for  that  of  their  husbands;  and  any  construction  which 
would  result  in  making  it  more  easy  for  .the  husband  to  secure 
control  of  the  estate  of  the  wife  would  tend  to  defeat  the  very 
object  of  the  law. 

2.  The  inhibition  of  the  common  law,  as  applied  to  the  bus* 
band,  was  that  he  could  neither  convey  to  his  wife  directly  or 
be  a  grantee  from  her;  and  while  the  right  of  the  wife  to  take 
by  gift  removes  the  impediment  to  a  voluntary  conveyance 
fjTom  the  husband  to  her,  yet  the  right  to  receive  such  volun* 
tary  conveyance  from  the  wife  has  not  been  conferred  upon 
the  husband,  and  he  stands  as  at  common  law  incapacitated 
fix>m  taking  by  deed  of  gift  directly  from  his  wife. 

8.  The  ''power  to  convey  and  devise  real  and  personal  prop- 
as  if  she  was  unmarried  "  does  not  enlarge  the  powers  of  the 
grantees  under  conveyances  by  her,  and  she  could  not  devise 
to  a  corporation  or  person  incapable  of  taking  by  will,  or  con- 
vey to  one  incompetent  to  be  a  grantee. 

4.  To  render  a  conveyance  from  the  wife  to  her  husband 
valid,  the  husband's  common-law  disability,  as  well  as  that 
of  the  wife,  must  be  removed:    White  v.  Wager,  25  N.  Y.  828; 
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Braob  v.  Kearm,  86  IIL  647;  Scarborough  w.  WaiKn$^  9 
B.  Mod.  645;  60  Am«  Dec  628;  Card's  Legal  and  Bqaitable 
Rights  on  Married  Women,  sec.  428;  Am.  &  Bng.  Bncy.  of 
Law,  title  ''  Husband  and  Wife,"  p.  794;  Bishop  on  Married 
Women,  sees.  711,  712;  Kinnaman  v.  PyU,  44  Ind.  276; 
Winana  v.  Peeble$,  82  N.  Y.  423;  Sims  y.  RickeU,  86  Lid.  181; 
9  Am.  Rep.  679. 

I  find  no  case  extant  in  which  under  a  statute  requiring  the 
husband  and  wife  to  join  in  the  conveyance  of  her  separate 
property,  a  sale  and  conveyance  from  the  latter  to  the  former 
has  been  sustained.  The  law  having  provided  for  the  joinder 
of  the  husband  in  this  class  of  conveyances*  with  a  view,  aa 
has  often  been  declared  by  this  court,  of  giving  the  wife  the 
benefit  of  the  husband's  counsel,  advice,  and  judgment,  it 
would  seem  strange  and  illogical  to  permit  him  at  the  same 
time  to  act  as  her  opponent,  as  one  working  against  her  in* 
terests  and  seeking  to  obtain  her  land  for  himself  either  with 
or  without  limitations  upon  the  effect  of  the  conveyance. 

In  Colorado,  Iowa,  and  some  other  states,  statutes  have 
been  passed  giving  to  married  women  the  same  rights  of 
alienation  of  their  separate  property  aa  those  enjoyed  by 
unmarried  women.  Where  such  laws  prevail  we  may  rea- 
sonably expect  to  see  their  right  to  convey  directly  io  their 
husbands  as  well  as  to  others  finally  uphel4»  as  has  already 
been  done  in  a  number  of  cases:  Weli$  v.  Caywood^  8  CoL  487; 
SimtM  V.  Herveyy  19  Iowa,  287;  RobwUon  v.  Rohert9on^  26  Iowa, 
860;  Allen  v.  Hooper^  60  Me.  871;  Burdeno  v.  AmperUf  14 
Mich.  91;  90  Am.  Dec.  226. 

The  views  herein  enunciated  are  expressly  confined  to  an  in* 
terpretation  of  the  statute  as  it  existed  prior  to  the  amendment 
of  1891,  and  are  not  intended  as  an  exposition  of  the  rights  of 
married  women  under  the  broader  mgis  of  that  amendment. 

I  am  of  opinion  that  under  the  law  as  it  existed  in  1867| 
the  husband  and  wife  could  not  legally  convey  her  separate 
real  estate  to  the  husband,  and  that  the  deed  of  trust  to  the 
latter,  set  out  in  the  record,  was  void. 

This  view  renders  a  consideration  of  the  other  points  made 
in  the  case  unimportant 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Temple,  C,  and  Bblcheb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Oaroutte,  J.,  Patkrson.,  J. 
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HoiBAas  JLVD  Will— OoirTXTAXci  ov  Wzra*i  Sifabatb  Pbopott  fo 
HviBAiiA.— During  ooTertnre  the  wi£»  cannot  by  deed  oonTey  her  aepanlt 
fgoperty  to  hin:  Oraham  t.  Stme^  76  Tex.  633.  ThiB  qneetion  Is  folly 
treated  in  the  mooogrmphie  note  to  Tmmr  t.  Shaw,  9  Am.  Ht.  Bep.  828. 

Tmna— BiiBOV  ov  Tburxb'i  DuABiLiTir.^The  fact  that  a  tnutee  ie  In- 
eampeteni  to  aet  doea  not  render  the  tnut  deed  Toid»  aa  a  ooart  of  oompe> 
tent  jnriediction  may  appoint  a  new  tmatee  to  oarry  ont  the  tmat:  Smitk  n 
DMi,  90  OO.  26;  26  Am.  St.  Rep.  92;  Stda  T.  HMe,  76  Iowa»  429)  9  Aob 
BtBepwdaft. 


Magbb  t;.  Paoifio  Impboybmbnt  Company* 

P6  OiXlfOBiiZA«  69S.] 

Ins  An>  JmiJLBxrsBS.— In  an  action  brought  by  the  Inmate  of  a  hotal  to 
reoorer  the  Tahie  of  certain  peraonal  property  destroyed  by  the  bomlng 
of  tuoh  hotel,  the  ^cation  whether  the  plaintiff  waa  a  gneit  or  a  boarder 
k  aa  iaane  in  the  caaCi  npon  which  the  liabili^  of  the  defendant  depend% 
and  upon  which  the  court  ahonld  make  an  ezpreaa  finding. 

Ins  Avi>  ImrKECPKBs.— Whbthkr  am  Inmats  of  a  Hotsl  Is  a  Ouvr 
OE  A  BOASDKB  is  a  question  of  fact  to  be  determined  by  the  trial  court 
«poo  all  the  evidence  before  it.  Ibat  the  pUintiff  made  a  special  aiw 
nagoment  respecting  his  sojourn  is  not  oon<^nsire  of  the  question,  but 
netely  a  drcnmatance  to  be  considered  in  oonnectUm  with  all  the  ofi- 
dsnoe  from  which  the  ultimate  fact  is  to  be  decided. 

Ins  Ain>  lHNU»FKBa.~48pioiAL  Arramgsmsmt  with  LfirxsBraB  ia  not 
eatablished  merely  by  proving  that  there  was  a  rule  of  the  house  to 
aharge  an  inmate  a  leia  xate  per  dkm  for  entertainment  by  the  week 
thaa  by  the  day,  and  that^  if  a  guest  remained  more  than  a  week,  ha 
got  the  benefit  of  the  rule^  no  eridence  being  offered  that  the  mle  waa 
•▼or  brought  to  the  knowledge  of  the  Inmate,  or  that  he  was  ever  in« 
formed  off  the  rates  charged  under  different  circumstances,  or  that  there 
waa  at  any  time  something  said  or  done  with  reference  to  the  period 
OTor  which  the  s<>joum  waa  to  extend. 

Ottno&ATioim— Ultka  Vibib,  Plsa  of,  Whsit  Not  Allowsd  «o  Pes- 
TAii. — ^A  corporation  which  engages  in  the  occupation  of  an  innkeeper, 
aasames  the  liability  of  an  innkeeper  towards  a  guest,  and  receiTcs  from 
■ndi  guest  the  consideration  for  that  liability,  cannot  repudiate  its  obli* 
gation  upon  the  ground  that,  under  its  corporate  powers  it  waa  not  an> 
thoriaed  to  engage  in  snob  occupation. 

Blab,  WQHafM,  and  Harriion^  for  the  appellant. 
A.  B.  Hotchkiss^  for  the  respondent, 

Habrison,  J.  This  action  was  brought  to  recover  from  tha 
defendant  the  value  of  certain  personal  property  lost  by  the 
burning  of  the  Hotel  del  Monte,  April  1,  1887.  Judgment 
was  rendered  in  favor  of  the  defendant,  and  the  plaintiff  has 
appealed. 

It  was  held  in  Fay  y.  Pacific  Improvement  Co.^  98  Cal.  25S^ 
S7  Am.  8t  Rep.  198,  upon  the  facts  then  before  the  court,  that 
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the  defendant,  as  the  proprietor  and  keeper  of  the  Hotel  del 
Monte,  was  an  innkeeper,  and  as  the  facts  herein  are  almost 
identical  with  those  presented  in  that  case,  the  defendant 
must  in  the  present  case  be  held  to  have  been  an  innkeeper, 
and  subject  to  its  liabilities.  It  is,  however,  contended  by 
the  defendant  that  in  the  present  case  the  plaintiff  was  a 
"  boarder"  with  it  rather  than  a  '*  guest,"  and  consequently 
tl]at  its  liability  as  an  innkeeper  does  not  exist.  The  finding 
of  the  court  upon  this  issue  is  as  follows:  ^'That  plaintiff  and 
her  assignor  at  the  time  of  the  destruction  of  said  house  by 
fire  were  inmates  of  said  house  under  special  arrangement 
for  board  and  lodging  by  the  week  for  a  permanent  stay,  and 
at  the  time  of  the  fire  had  given  no  intimation  to  defendant 
of  any  intention  to  depart  from  said  house,  where  they  had 
been  for  about  ten  days." 

The  appellant  contends  that  this  finding  is  not  sustained 
by  the  evidence,  and  we  are  of  the  opinion  that  her  conten* 
tion  is  correct  The  plaintiff  testified  that  there  was  no 
special  contract  made  between  her  and  the  management  of 
the  hotel  as  to  the  terms  upon  which  she  was  received;  that 
she  simply  went  into  the  o£5ce,  asked  for  a  room,  registeredi 
and  was  assigned  to  the  room;  and  instead  of  there  being  any 
testimony  in  conflict  with  this  statement,  it  was  corroborated 
by  testimony  given  on  behalf  of  the  defendant  by  its  clerk 
and  manager.  The  only  evidence  which  it  is  contended  sup- 
ports the  above  finding  is  that  it  was  shown  to  be  a  rule  of 
the  house  to  charge  a  guest  a  less  rate  per  diem  for  entertain* 
ment  by  the  week  than  by  the  day,  and  that  if  a  guest  re- 
mained more  than  a  week  he  got  the  benefit  of  the  rule;  that 
they  treated  all  persons  as  transient  guests  until  they  re- 
mained a  week,  and  then  they  commenced  to  treat  them  as 
boarders  and  charged  them  the  weekly  rates;  and  that  the 
plaintiff  had  been  at  the  hotel  about  ten  days  at  the  time  of 
the  fire.  It  was  not  shown,  however,  that  this  rule  was  ever 
brought  to  the  knowledge  or  notice  of  the  plaintiff,  or  that 
she  was  ever  informed  of  the  rates  of  charge,  the  only  evi- 
dence upon  that  subject  being  that  she  always  paid  all  de- 
mands that  were  made  on  her  for  her  entertainment;  and  the 
defendant's  manager  testified  that  nothing  was  said  when 
they  came  in  about  whether  they  came  there  by  the  day  or 
otherwise.  There  was  no  evidence  whatever  that  the  plaintiff 
made  any  arrangement  ''for  a  permanent  stay,"  or  that  there 
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was  at  any  time  anything  aaid  or  done  with  referenoe  to  the 
time  that  she  would  remain  at  the  hotel. 

Whether  the  plaintiff  was  a  guest  or  a  boarder  with  the 
defendant  was  an  issue  in  the  case  upon  which  the  liability 
of  the  defendant  depended,  and  upon  which  the  court  should 
have  made  an  express  finding.  This  question  was  one  of  fact 
to  be  determined  by  the  court  upon  all  the  eyidence  before  it 
Whether  the  plaintiff  made  a  special  arrangement  respecting 
her  stay  with  the  defendant  was  only  evidence  to  be  consid* 
ered  by  the  court  in  determining  the  ultimate  fact  whether 
she  was  a  guest  or  a  boarder.  Even  if  the  finding  of  the 
court  that  she  had  made  a  special  arrangement  with  the  de- 
fendant for  board  and  lodging  by  the  week  had  been  sustained 
by  the  evidence,  that  fact  would  not  be  determinative  of  the 
issue  whether  she  was  a  guest  or  a  boarder,  but  would  be 
merely  evidence  to  be  considered  in  determining  that  issue: 
Plnkertan  y.  Woodward,  83  Cal.  697;  91  Am.  Dec  657;  fian- 
€0€k  y.  Band,  17  Hun,  279;  94  N.  Y.  1;  46  Am.  Rep.  112; 
EM  y.  Pike,  100  Mass.  495. 

The  proposition  of  the  defendant,  that  because  innkeeping  is 
not  enumerated  as  one  of  the  objects  of  its  incorporation,  its 
acts  as  an  innkeeper  are  ultra  v%re$,  and  cannot  form  the  basis 
of  any  liability  therefor,  cannot  be  maintained.  Having  en- 
gaged in  that  occupation,  and  assumed  the  liability  of  an 
innkeeper  towards  the  plaintiff  as  his  guest,  and  received 
from  her  the  consideration  for  such  liability,  the  defendant 
cannot  now  repudiate  its  obligation  upon  the  ground  that 
under  its  corporate  powers  it  was  not  authorised  to  engage  in 
iQch  occupation. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered. 

McFABLANDy  J.,  GABOUTTBy  J.,  and  Ds  Haven,  J.,  concurred. 


Imm— *'  GniCTs'*  Ain>  "  Boardxbs"— Who  Abb  ahd  How  DBrBBimrBD.— 
question  it  faUj  diBoasaed  in  Fay  r.  Pacific  Imp,  Co,,  93  OaL  253;  27 
Am.  St.  Bep.  198,  and  note;  and  PuUman  tie.  Car  Co,  ▼.  Lowe,  28  Keb.  239; 
26  Am.  8t  Bep.  320.  See  alio  extended  note  to  MeDanieU  r,  Bobhuon,  82 
Am.  Deo.  580. 

OoBFOBATioiis— Whbv  Plba  OF  Ultra  Vib»  Will  Not  Avail.— The 
plea  of  mitra  vhree  ahonld  not  be  allowed  to  prevail  as  a  defense  to  an  obliga- 
ftiott  inonrred  by  a  oorporation  where  the  contract  has  been  in  good  faith 
performed  by  the  other  party,  and  the  corporation  haa  reeeived  the  benefit 
tf  it:  LMa^f  ▼.  Lombard,  137  N.  T.  417;  33  Am.  St.  Rep.  74S»  and  note 
with  the  caeee  collected:  Canon  City  Sao,  Bank  v.  Carmm  OOiy  Elepaior  Co., 
10  Mich.  550;  30  Am.  St.  Rep.  454,  and  note. 
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(90  oboimia,  no.] 
MuiBBB.— Bvnynroi  of  Bad  GHAiiAcna  or  Dicbusbd  is  admlMib!*  In 

trialfl  for  murder  only  when  it  it  shown,  prima  f<ukt  thai  the  eooiwed 
had  been  aaeailed,  and  waa  honestly  seeking  to  defend  himself  wJk  the 
time  when  the  crime  was  committed. 
MvBDBB— Eyidenob  OF  Bad  Oha&aotbb  OF  DBaBA8Kii.^When,  on  a  trial 
for  mnrder,  it  appeafs  that  the  aocnsed,  when  the  homieide  was  oom- 
nutted.  was  not  endesToring  to  defend  himself,  hot  waa  mahing  and 
following  np  an  attack  which  was  altogether  unnecessary  for  the  immo> 
diate  protection  of  his  life  or  person,  and  there  waa  nothing  to  rodnco 
the  homicide  to  any  grade  of  manslaughter,  or  to  Justify  it^  evidence  of 
the  Tiolent  and  desperate  character  of  the  deceased  is  not  admisaiblOi 
Snch  evidence  is  only  admissible  to  throw  light  npon  the  gwlt  or  inao* 
cence  of  the  accnsed,  and  for  the  purpose  of  properly  grading  his  orimo^ 

MUBDBB. — ^EVIDBNOB  OF  BaD  ChABAOTEB  OF  DlGBASBD,  Whco  not  wAuith 

sible^  either  to  justify  or  mitigate  a  homicide,  is  not  admissible  for  the 
purpose  of  grading  the  crime,  or  fixing  the  punishment. 
HuitDXBr— Thbbats— BiFBCi  or  EviDBNOB  OF  Bad  Cbaraotbbof  Dbcsabbdw 
Although  within  a  few  hours  before  the  time  of  the  homicide  the  do* 
ceased  threatened  to  take  the  prisoner's  life,  of  which  threat  the  prisoner 
had  knowledge,  and  although  only  a  few  moments  before  he  waa  slain  the 
deceased  was  in  the  public  street  armed  with  a  pistol,  and  approaching 
the  prisoner  with  the  probable  purpose  of  executing  his  threats,  jrot  U^ 
while  he  was  struggling  with  another  person  who  had  arrested  him  and 
was  endeavoring  to  take  the  pistol  away  from  him,  the  prisoner,  noning 
the  struggle  in  progress,  voluntarily  ran  np  and  shot  the  deoeaaed  whilst 
the  latter  was  engaged  ¥nth  the  third  person,  and  not  in  a  situation  to 
make  any  direct  attack  upon  the  prisoner,  and  if,  after  being  wounded, 
the  deceased  abandoned  his  pistol  and  fled  from  the  street  into  a  honae^ 
and  the  prisoner  pursued  him  and  in  the  house  inflicted  the  mortal 
wound  by  shooting  again  without  any  apparent  necessity,  the  bad  char* 
acter  of  the  deceased  for  violence  would  afford  no  substantial  aid  to  the 
jury  in  deciding  whether  the  prisoner  acted  from  malice^  or  from  a 

Mm 
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JUe  inotiT*  of  Mlf*preMnratioa|  and  lor  CUi  nmoo  •▼IdnM  of  muk 

bftd  diarmeter  k  not  admiatiblo. 
IfoBDSB— iMnEUonoHS  AS  TO  liAiiBLAvaBTiB.— Wlieii»  OQ  ft  trial  foT  muw 

dor,  thoio  ia  notliiiig  in  the  eridenoe  to  fairly  raiao  the  qneitioB  aa  to 

wliothar  or  not  tho  arimo  commtttad  ia  maaalaaghtar,  tha  ooort  noad 

not  obargo  tho  Jozy  on  that  dagno  of  bomioidOi 
MiTKDKR — QrancH  AM  Btidkiob. — On  a  trial  for  mnrdar  tha  opinion  of  m 

witnosa  aa  to  what  the  deceased  intended  to  do  with  a  pietol  for  tha 

peoaenion  of  whibh  he  waa  atrnggling  with  a  third  poraon  prior  to  tho 

kiUiag  ia  not  admieiibia  in  aridanoa. 

Ihbictment  and  conyiction  of  Candns  Gardner  for  the  mur- 
der of  one  Hinifield.  Candns  appealed,  assigning  as  error 
the  refusal  of  ihe  oourt  below  to  allow  a  witness  to  testify  to 
the  general  reputation  of  the  deceased  for  violence;  also  that 
the  charge  of  such  court  excluded  from  the  jury  the  question 
whether  or  not,  under  the  evidence,  the  defendant  was  guilty 
of  manslaughter;  also  the  refusal  of  the  court  to  charge  that 
if  the  jury  believed  from  the  evidence  and  circumstances  of 
the  case  that  at  the  time  of  the  killing  the  defendant  believed^ 
acting  under  the  fears  of  a  reasonably  courageous  man,  that 
the  deceased  intended  to  inflict  upon  him  a  personal  injury 
less  than  a  felony,  the  killing  would  be  voluntary  man- 
slaughter only;  also  the  refusal  of  the  court  to  allow  a  witness 
to  state,  ^^  What  was  your  opinion  from  the  fact  of  deceased's 
struggling  with  Gilbert  Williams  for  that  pistol;  what  did 
you  think  he  was  going  to  do  with  it7''  This  witness  had 
already  detailed  the  facts  attending  the  struggle  between  the 
deceased  and  said  Williams  for  the  possession  of  a  pistol,  and 
had  testified  to  threats  made  by  the  deceased  to  take  the  life 
of  the  defendant  and  communicated  to  the  latter  shortly  be- 
fore the  killing.  The  remaining  facts  appear  from  the  fourth 
head-note  above. 

Harri$  and  SparkB^  and  De$9au  and  BartUU^  for  the  plaintiff 
in  error. 

W.  A,  LitUe^  attomey-general^  and  J.  H.  LamipHn  and  W.  O. 
Brantley^  solieiUn^general^  for  the  state. 

Blbcklkt,  C.  J.  In  Dayal  v.  State,  70  Ga.  147-149,  this 
court  recognized  the  doctrine  that  the  character  of  the  de- 
ceased for  violence  is  admissible  in  evidence  only  where  it  is 
ihown  prima  /acta  that  the  accused  had  been  assailed  and 
was  honestly  seeking  to  defend  himself.  In  addition  to  the 
authorities  on  the  subject  cited  by  Hall,  J.,  in  that  case,  see 
1  Criminal  Defenses  (Horrigan  and  Thompson),  618-696.    Ia 
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the  present  case  it  is  manifest  that  the  accused,  when  the 
homicide  was  committed,  was  not  endeavoring  to  defend  him- 
self, but  was  making  and  following  up  an  attack  which  was 
altogether  unnecessary  for  the  immediate  protection  of  hie 
life  or  person.    There  is  no  doubt  or  obscurity  in  reference  to 
the  facts  and  circumstances;  the  evidence  is  not  conflicting. 
At  the  time  the  mortal  wound  was  given  not  only  was  the 
accused  in  no  immediate  danger  of  any  injury,  but  there  was 
nothing  to  excite  the  fears  of  a  reasonable  man  that  any  such 
danger  existed.    However  desperate  the  character  of  the  de- 
ceased for  violence  may  have  been,  there  was  nothing  to  re- 
duce the  homicide  to  any  grade  of  manslaughter,  mnch  less 
to  justify  it.    There  was  consequently  no  evidentiary  purpose 
for  his  bad  character  to  subserve,  and  the  evidence  to  estab* 
lish  it  was  properly  rejected.    When  such  evidence  is  admis- 
sible at  all,  its  primary  object  must  be  to  throw  light  upon  the 
guilt  or  innocence  of  the  accused,  including,  of  course,  the 
proper  grading  of  his  offense  should  he  be  guilty  of  any. 
When  the  jury  have  it  before  them  for  this  purpose  they  may 
use  it  as  a  guide  in  recommending  or  forbearing  to  recom- 
mend as  to  the  punishment;  but  we  wholly  repudiate  the 
doctrine  inculcated  by  the  case  of  Fidds  v.  State^  47  Ala.  608, 
11  Am.  Rep.  771,  that  it  may  be  received  and  used  for  the 
latter  purpose  only  when  inadmissible  for  the  former.     The 
law  considers  the  murder  of  a  bad  man  no  less  criminal  than 
the  homicide  of  a  good  one.    All  lives  are  equal:  the  life  of 
the  best  is  no  more  sacred  against  the  crime  of  murder  than 
the  life  of  the  worst.    When  character  is  not  relevant  as  evi- 
dence either  to  justify  or  mitigate  a  homicide,  it  has  no  rele- 
vancy to  the  question  of  punishment.    Its  tendency  to  negative 
or  mitigate  guilt  is  the  sole  reason  for  considering  it  in  miti- 
gation of  punishment;  and  when  that  tendency  is  so  completely 
absent  as  to  require  its  exclusion  on  the  principal  question, 
the  incidental  question  is  disposed  of.    Any  recommendation 
which  the  jury  are  competent  to  make  as  to  punishment  is  to 
be  made  upon  such  facts  as  are  admissible  upon  the  inquiry 
as  to  the  crime.    The  whole  investigation  to  which  the  evi- 
dence is  addressed  relates  to  the  fact  of  crime,  none  of  it  to 
the  measure  of  punishment.    Such,  at  least,  is  the  system  of 
criminal  procedure  in  this  state,  there  being  no  statute  which 
provides  for  enlightening  the  jury  for  the  distinct  and  separate 
purpose  of  aiding  them  in  the  exercise  of  their  discretion  as 
to  punishment    The  doctrine  of  Fields  v.  State^  47  Ala.  60S; 
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11  Am.  Bep.  771,  has  been  widely,  and  we  think  justly,  crit- 
icised. Without  the  least  hesitation  we  take  part  with  those 
whose  disapprobation  of  it  has  been  expressed.  Many  crit* 
icisms  might  be  cited,  but  it  is  enough  to  refer  to  one,  1  Crim* 
inal  Defensee  (Horrigan  and  Thompson),  693. 

2.  We  have  already  said  there  was  no  error  in  excluding 
the  offered  evidence  to  show  the  bad  character  of  the  deceased 
for  violence.  The  material  facts  touching  the  homicide  are 
indicated  in  the  second  head-note.  Under  these  facts,  how 
oould  bad  character  for  violence  afford  any  substantial  aid  to 
the  jury  in  deciding  whether  the  prisoner  actedTfirom  malice 
or  from  a  bona  fide  motive  of  self-preservation?  To  ask  the 
question  is  to  answer  it 

8.  Nor  was  there  anything  in  the  case  to  fairly  raise  any 
question  of  manslaughter.  Although  the  deceased  desired 
and  intended  to  make  a  deadly  assault  upon  the  accused,  he 
bad  not  actually  made  any;  be  was  effectually  prevented  by 
a  third  person  from  so  doing  for  the  time  being.  While  the 
preventive  measures  were  in  progress,  and  before  they  had 
&iled  of  their  purpose,  the  accused  voluntarily  ran  up,  shot 
the  deceased^  and  then  pursued  him  into  a  house  and  there 
inflicted  the  mortal  wound  by  again  shooting  him,  without 
any  apparent  necessity  or  fresh  provocation.  All  the  marks 
or  indicia  of  manslaughter  seem  to  be  wanting;  no  question 
as  to  that  grade  of  homicide  was  involved  in  the  evidence. 

4,  6.  There  was  no  error  in  ruling  out  the  opinion  of  a  wit- 
ness as  to  what  the  deceased  intended  to  do  with  the  pistolj 
nor  in  overruling  the  motion  for  a  new  triaL 

Judgment  affirmed.  

HoMioiDS — EviDSMCi  OF  Bad  Chabactib  or  Dbobasid. — ^In  homioida 
mu%  evidence  of  the  bad  character  of  the  deceased  ia  admiasibla  only  when 
tile  i^ea  of  self-defense  is  interposed:  Childen  v.  State,  SO  Tex.  App.  160;  2S 
Am.  St.  Bep.  899,  and  note;  Oamer  ▼.  SUUe,  28  Fla.  118;  29  Am.  St  Rep. 
292,  and  note;  8UUe  t.  Turner^  29  8.  O.  84;  18  Am.  St  Rep.  706,  and  note, 
with  the  eases  ooUeoted. 

HoMicn>E<— Thbxatb  or  Dbckaskd.  >-To  make  threats  of  the  deceased  ad« 
miflsible  in  cases  of  homicide,  in  oonneotion  with  an  overt  act,  the  proof  mnsi 
ihew  sneh  a  demonstration  of  an  immediate  intention  to  exeonte  the  threats 
is  will  natnrally  indnce  a  reasonable  belief  that  the  party  threatened  wiU 
lose  his  life  or  suffer  serious  bodily  harm  if  he  does  not  take  the  life  of  his 
idversary:  Oamer  v.  State,  28  Fla.  113;  29  Am.  St  Rep.  232,  and  note;  and 
ise  the  notes  to  State  v.  Turner,  13  Am.  St.  Rep.  711,  and  CampbeUv,  Com* 
momoeaUht  21  Am.  St  Rep.  855,  where  the  cases  are  collected. 

HoMioiDS — Duty  or  Coubt  as  to  Instbuofions.— It  is  the  duty  of  the 
trial  coort  in  prosecutions  for  murder  to  instruct  the  jury  upon  the  lower 
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gndm  of  homf etde^  If  from  « legitimate  oonstraotion  of  fha  eridenee  they 
might  ooDTict  of  a  homicide  of  a  lower  grade  than  marder  in  the  first  dm» 
gree:  Charter  t.  SktUt  80  Tex.  App.  651;  28  Am.  St.  Rep.  499,  and  note;  note 
to  Campbell  t.  Cammonwealthf  21  Am.  St.  £ep.  365,  and  especially  the  note 
to  Oroam  r,  8UUe^  21  Am.  St  Rep.  187,  where  the  qnestion  aa  to  tiio  duty 
of  the  court  in  marder  oaaea  to  inatroct  aa  to  manalanghter  ia  ditonwedi 
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OoJCTiTUTioyAL  Law— SoBJiOT  Mattkb  of  Statdts  BznnnD  nr  Ha 
Title. — When  the  title  of  an  act  creating  a  new  oity  charter  and  oon.- 
solidating  and  declaring  the  "rights  and  powera  of  eaid  corporation,  and 
for  other  purposes, "  affords  no  indication  of  any  extension  of  polioa 
power  beyond  the  corporate  limits,  snch  act  is  nnoonstitational  in  ao 
far  aa  it  provides  for  extending  and  exercising  police  Jurisdiction  orer 
eertain  territory  adjacent  to,  but  outside  the  limits  of^  such  oity.  Un« 
der  such  statute  a  city  police  officer  has  no  more  power  than  a  prirata 
person  to  make  arrests  on  snch  territory,  and  under  the  code  of  Georgia 
he  has  no  power  to  arrest  for  the  use  of  abusive  language  addresaed  Uk 
himself  tending  to  cause  a  breach  of  the  peaoe. 

Orimikal  Law«-Pbo0uotion  of  WiTNn8B8.~In  the  trial  of  aoriminal  eaaa 
the  prosecution  is  not  bound  to  call  all  witnessea  present  at  the  diffi* 
oulty  and  in  court  at  the  time  of  the  triaL 

Indictment  and  oonviction  of  an  assaalt  with  intent  to 
marder  a  city  policeman  by  shooting  him  as  he  was  about  to 
arrest  the  defendant  outside  the  oity  limits. 

M.  H,  Blandfordf  and  Cameron  and  McLetier^  for  the  plain- 
tiff in  error. 

A.  A.  Carson^  solicitor'generalj  and  /•  H.  WorriU  and  M. 
MeMichad^  for  the  state. 

Bleckley,  G.  J.  The  constitution  declares  that  ^'No  law 
or  ordinance  shall  pass  which  refers  to  more  than  one  subject 
matter,  or  contains  matter  different  from  what  is  expressed 
in  the  title  thereof":  CodCi  sec.  6067.  The  question  is, 
whether  the  latter  part  of  this  inhibitory  provision  has  not 
been  violated  by  the  legislature  in  enacting  the  third  section 
in  the  charter  of  the  city  of  Columbus,  approved  November 
29,  1890.  The  title  of  the  act  constituting  the  charter  reads 
thus:  '*  An  act  to  create  a  new  charter  for  the  city  of  Colum* 
bus,  and  to  consolidate  and  declare  the  rights  and  powers  of 
said  corporation,  and  for  other  purposes."  The  third  section 
is  in  these  words:  *^  Be  it  further  enacted  by  the  autbori^ 
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Aforesaid,  that  in  addition  to  the  territory  embraced  in  the 
corporate  lines,  as  set  forth  in  the  seyeral  acts  mentioned  in 
the  preceding  section,  all  the  land  and  territory  outside  of 
said  corporate  lines,  which  lies  within  the  state  of  Georgia 
and  within  one  mile  and  one-half  in  a  straight  line  from  any 
point  of  the  corporate  limits,  shall  be  known  as  the  police 
district  of  the  city  of  Columbus,  over  which  the  municipal 
government  of  the  city  of  Columbus  shall  have  and  exercise 
a  limited  power  and  authority  only  as  follows: 

**  First.  The  mayor  and  aldermen  of  the  city  of  Columbus 
shall  have  the  sole  and  exclusive  right  to  regulate  the  sale 
of  spirituous  and  malt  liquors  within  said  police  district,  and 
to  grant  or  refuse  a  license  therefor;  and  they  may  put  such 
terms,  restrictions  and  conditions  on  the  sales  of  such  liquor 
as  they  may  deem  proper,  but  in  no  case  shall  a  license  be 
granted  within  said  district  for  a  less  term  than  one  year,  and 
if  any  license  is  granted  within  said  district,  the  fees  thereof 
shall  never  be  less  than  the  amount  of  the  license  fee,  within 
the  corporate  limits  proper  of  the  city  of  Columbus.  All  such 
fises  shall  be  collected  in  the  same  manner  as  similar  fees  are 
collected  in  the  city  of  Columbus  and  paid  into  the  city  treas- 
ury, 

*' Second.  All  laws  and  ordinances  in  force  in  the  city  of 
Columbus  in  reference  to  crimes  or  misdemeanors  against  the 
persons  of  citizens  or  individuals,  against  the  habitations  of 
persons,  relative  to  property,  against  the  public  peace  and 
tranquillity,  against  public  morality  and  health,  and  offenses 
committed  by  cheats  and  swindlers,  and  offenses  against 
public  trade,  against  fraudulent  or  malicious  mischief,  shall 
be  in  force  within  the  territory  comprising  the  said  police  dis- 
trict, in  the  same  manner  and  to  the  same  extent  as  they  are 
in  force  within  the  corporate  limits  of  said  city,  and  for  the 
purpose  of  preventing  the  commission  of  any  and  all  of  said 
offenses  and  suppressing  the  same,  and  in  order  to  apprehend 
violators  of  said  laws,  police  jurisdiction  is  hereby  expressly 
given  to  the  mayor  and  aldermen  of  the  city  of  Columbus, 
over  the  said  entire  territory  embraced  in  said  police  district, 
and  to  this  end  they  shall  have  the  power  toenforce  said  laws 
and  ordinances  by  the  marshal  and  police  department  of  the 
city  of  Columbus,  just  as  they  may  deem  proper  and  neces- 
sary to  the  full  protection  of  the  city.  It  is,  however,  ex« 
Iffessly  provided,  that  no  obligation  shall  rest  on  the  principal 
[municipal?]  authorities  to  establish  any  police  system  within 
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said  district;  they  are  hereby  given  the  power  and  right  so  to 
do,  which  right  they  may  exercise  in  full,  partially  or  not  aft 
all,  as  in  their  jadgment  the  best  interest  of  the  city  of  Colum* 
bos  may  require.  For  the  purposes  set  out  in  this  section 
only  shall  such  police  district  be  deemed  or  held  to  be  a  part 
of  the  city  of  Columbus." 

The  title  of  the  act  affords  no  indication  of  any  purpose  on 
the  part  of  the  general  assembly  to  clothe  the  mayor  and 
aldermen  with  any  power  whatever  to  be  exercised  over  per- 
sons or  places  beyond  the  corporate  limits  of  the  city.  The 
fair  and  reasonable  import  of  the  words,  '*  to  create  a  new 
charter  for  the  city  of  Columbus,"  is  that  territorially  the 
charter  and  the  city  will  be  coextensive,  that  the  boundariea 
of  the  city  will  limit  the  range  of  the  charter,  and  that  all 
parts  of  the  state  not  embraced  within  the  city  limits,  as  de« 
fined  by  the  new  charter,  or  as  previously  defined  by  law, 
would  remain  unaffected  by  the  legislation  about  to  be  en- 
acted; and  the  fair  and  reasonable  import  of  the  words,  ^  to 
consolidate  and  declare  the  rights  and  powers  of  said  corpora- 
tion," is  that  the  rights  and  powers  to  be  consolidated  and 
declared  would  be  such  as  are  appropriate  to  be  exercised 
within  the  city.  The  power  to  legislate  by  ordinance  for  any 
place  outside  of  the  city  is  not  suggested  or  intimated  by  these 
words,  nor  does  any  such  suggestion  or  intimation  arise  from 
adding  the  words,  "  for  other  purposes,"  which,  properly  con- 
strued, would  be  understood  to  mean  purposes  appropriate  to 
the  subject-matter  of  the  act  (to  wit,  the  creation  of  a  new 
charter  for  the  city  of  Columbus)  not  indicated  in  the 
phrase,  ''to  consolidate  and  declare  the  rights  and  powers  of 
said  corporation."  As  each  law  must  be  limited  to  one  sub- 
ject matter,  there  can  be  no  implication  that  the  phrase  ''and 
for  other  purposes"  in  the  title  of  an  act  refers  to  purposes 
other  than  those  naturally  or  ordinarily  appropriate  to  the 
subject  matter  expressly  declared.  If  it  be  legitimate  to  com* 
prehend  within  the  scope  of  the  act  purposes  more  remote 
from  the  subject  matter  than  would  usually  be  expected  to 
be  found  associated  with  a  subject  matter  of  that  class,  then 
these  more  remote  purposes  should  be  clearly  indicated  in 
the  title  of  the  act.  In  no  other  way  could  the  constitutional 
scheme  of  confining  each  law  to  one  subject  matter,  and  the 
bodv  of  the  act  to  the  scope  of  the  title,  be  accomplished.  It 
may  be  that  what  has  just  now  been  said  applies  more  especi- 
ally, if  not  exclusively,  to  the  territorial  element  in  a  statute; 
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bat  that  is  the  element  iavolved  here.  Would  the  title  pre- 
fixed to  this  new  charter  of  Columbus  put  any  one  on  notice, 
either  in  the  general  assembly  or  out  of  it,  that  any  territory 
of  the  state  was  to  be  dealt  with  except  the  city?  We  think 
not;  and  any  principle  of  construction  or  decision  which 
would  uphold  the  grant  of  power  to  legislate  by  ordinance, 
with  no  indication  of  such  grant  in  the  title  of  the  act,  for 
territory  within  a  mile  and  a  half  of  the  city  limits,  would 
uphold  a  similar  grant  of  power  to  legislate  for  territory  ex- 
tending to  any  distance,  though  it  might  be  ten,  twenty, 
thirty  or  fifty  miles  from  those  limits.  The  constitution  in« 
tended  to  protect  the  people  against  covert  or  surprise  legis- 
lation, and  we  think  the  people  of  Muscogee  county  residing 
in  the  immediate  neighborhood  of  Columbus  might  well  claim 
surprise  at  this  attempt  to  subject  them  to  the  municipal 
govern ment  of  the  city  without  extending  the  city  limits  so 
as  to  embrace  the  territory  on  which  they  reside.  If  they 
had  no  notice  except  such  as  could  be  derived  from  the  title 
of  the  act,  they  must  have  been  quite  unprepared  for  such  an 
important  change  in  their  relations  to  the  municipality. 

On  the  trial  of  the  present  case  in  the  court  below  the 
policeman  alleged  to  have  been  assaulted  should  have  been 
treated  simply  as  a  private  citizen  with  reference  to  his  power 
of  making  arrests  on  the  territory  adjacent  to  the  city.  He 
had  no  power  to  arrest  for  the  use  of  abusive  language  ad- 
dressed to  himself  tending  to  cause  a  breach  of  the  peace. 
Under  the  code,  sec.  4372,  no  person  can  be  called  upon  to 
answer  for  that  species  of  offense  until  after  indictment  or 
presentment  by  a  grand  jury.  As  the  trial  proceeded  on  a 
wrong  theory,  it  is  unnecessary  to  do  more  than  correct  that 
theory  now.  The  numerous  questions  and  subquestions  grow- 
ing out  of  it  will  not  arise  again. 

The  contention  that  the  state  was  obliged  to  introduce  all 
the  witnesses  who  were  present  at  the  difficulty  and  in  court 
at  the  time  of  the  trial  is  not  supported  by  law  or  the  prac- 
tice which  prevails  in  this  state.  The  solicitor-general  is  as 
free  to  manage  the  state's  case  in  his  own  way  as  is  counsel 
for  the  accused  to  conduct  the  defense  according  to  his  own 
sense  of  prudence,  utility  and  propriety:  Hill  y.  Commonr 
wealth,  88  Va.  633;  29  Am.  St.  Rep.  744. 

Judgment  reversed.  


CaiKiNAL  Law—Dutt  or  Prosecution  to  Call  WTTKBS8BS.~Thif  qi 
Hon  is  discussed  in  the  Dote  to  KeUer  v.  CommonweaUht  18  Am.  St.  Rep.  318i 
4m.  St.  aw..  Vou  XXXV.  —  U 


210  Western  Nat.  Bank  v.  M.  Nat.  Bank.    [Georgia, 


Tke  proMcation  if  not  boand  to  eaU  every  witneis  present  at  the 

which  ii  the  i object  of  the  indictment:  Hill  ▼.  OommontimW^  88  Ya.  633;  9 

Am.  St.  Rep.  744,  and  note. 

Statutbs— SI7BJS0T  Mattbb'Kot  Expresskd  in  Titlb.— The  title  to  » 
statute  maafe  clearly  express  the  snbjeot  or  subjects  contained  therein,  other* 
wise  the  statute  is  unconstitutional  and  void:  Philadelphia  ▼.  Bidge  Ave»  Rg, 
Ob.,  142  Pa.  St  484;  24  Am.  St.  Rep.  612»  and  note;  note  to  Hronek  ▼.  />0O* 
p^  23  Am.  St.  Rep.  663.  The  title  of  an  act  and  the  act  itself  mnst  oorro* 
spond  not  literally  but  subsUntially:  Macon  etc  B.  B.  Oa,  r.  Oibmm^  85  Ghw 
1|  21  Am.  St.  Rep.  136,  and  note. 


Western  National  Bank  op  New  York  v.  May* 

ERioE  National  Bane. 

[90  GBOaoiL,  889.] 

JuDGiaNT8^A88TOii»VT  Off— RiGHTBOV  AssiGNBB.— An  assignee  of  a  Jndg* 
ment  is  not  affected  by  the  latent  equities  of  third  persons  not  partioa  to 
the  judgment  of  which  he  had  no  notice  at  the  time  of  the  assignment. 

JUDOMENTS — ASSIGNBB*8  RiOHTS  AB  AOAINAT  EqUITISS  OV  ThIRD  PABTISa* 

When  a  mortgage  is  giren  to  secure  several  notes,  some  of  which  aro 
negotiated  by  the  mortgagee  before  maturity  and  others  retained  by  him, 
and  after  the  maturity  of  all  the  notes  he  forecloses  the  mortgage  in  hi* 
own  name  for  the  whole  amount  of  the  notes  so  transferred  and  retained, 
and  then  assigns  the  judgment  in  foreclosure  to  his  creditor  who  extin- 
guishes  his  assignee's  antecedent  debt,  and  in  addition  thereto  poys  bin» 
a  large  sum  in  cash  as  the  consideration  for  snch  assignment^  witfaoat 
notice  of  the  transfer  of  the  notes  or  that  the  transferee  thereof  has  any 
interest  in  the  mortgage  or  in  the  foreclosure  judgment,  sudh  aaaigneo 
holds  the  judgment  free  from,  and  unaffected  by,  the  equities  of  •nob 
transferee. 

/•  N.  Hammond  and  Son^  and  R.  A.  S.  Freeman^  for  th» 
plaintiff  in  error. 

J^.  M,  LongUy  and  Son^  and  P.  H.  BrewBUr^  for  the  defend* 
EDt  in  error. 

Simmons,  J.  The  Maverick  National  Bank  of  Boston  recoy* 
ered  againet  Huguley  &  Co.  and  the  Western  National  Bank 
of  New  York,  upon  the  following  state  of  facts: 

Certain  promissory  notes  of  the  Alabama  and  Qeorgia 
Manufacturing  Company  to  Huguley  &  Co.,  amounting  in 
the  aggregate  to  fifteen  thousand  dollars,  were  delivered  by 
the  latter  to  the  plaintiff,  before  maturity,  as  security  for  a 
debt  of  five  thousand  dollars  and  interest.  To  secure  these 
notes  and  others  not  transferred  to  the  plaintiff,  the  maker  of 
the  notes  had  given  to  Huguley  &  Co.  a  mortgage  on  certain 
real  estate,  but  no  assignment  of  this  mortgage  or  of  any  in* 
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terest  in  it  was  made  to  the  plaintiff.  After  all  the  notes  had 
matured,  Hnguley  A  Co.,  in  their  own  name,  foreclosed  the 
mortgage  for  the  entire  indebtedness  which  it  had  been  given 
to  secure,  having  first  gotten  back  the  transferred  notes,  after 
matority,  from  the  transferee,  under  an  agreement  with  the 
latter  to  hold  them  "  in  trust  to  be  exhibited  in  court  *'  in 
the  foreclosure  proceeding  and  to  return  them  immediately 
thereafter.  Without  the  knowledge  or  consent  of  the  trans- 
feree of  the  notes,  Huguley  &  Co.  assigned  the  judgment  of 
foreclosure  to  the  Western  National  Bank  of  New  York,  the 
consideration  of  the  assignment  being  the  extinguishment  by 
the  assignee  of  its  antecedent  debt  against  them  and  the  pay- 
ment of  a  large  sum  in  cash.  Afterwards,  at  a  receiver's  sale 
of  all  the  property  of  the  mortgagor,  the  assignee  of  the  judg* 
ment,  together  with  other  persons  who  were  joined  as  defend- 
ants in  this  case,  purchased  the  property,  and  the  amount  ot 
the  judgment  was  credited  by  the  receiver  as  part  payment  of 
the  purchase  money.  The  plaintiff,  in  its  petition,  claimed 
that  it  was  legally  and  equitably  entitled  to  follow  into  the 
property  thus  purchased  the  collateral  which  it  alleged  had 
been  fraudulently  taken  from  it,  and  it  prayed  for  a  money 
decree  against  the  defendants  for  the  amount  of  the  indebted- 
ness to  secure  which  the  collateral  had  been  given,  or  if  all 
the  defendants  were  not  parties  to  the  fraud,  then  against  such 
only  as  had  participated  in  it.  Huguley  &  Co.  filed  no  de« 
fense,  but  the  Western  National  Bank  answered,  and  in  its 
answer  set  up  that  the  assignment  of  the  judgment  had  been 
taken  by  it  in  good  faith,  without  notice  of  the  transfer  of  the 
notes  in  question  to  the  plaintiff,  or  that  the  plaintiff  had  any 
interest  in  the  mortgage  security  or  in  the  judgment  of  fore- 
closure. On  the  trial  there  was  evidence  tending  to  establish 
this  defense.  The  verdict  was  for  the  full  amount  sued  for, 
and  the  Western  National  Bank  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  it  excepted. 

The  grounds  of  exception  mainly  relied  upon  are  based 
upon  the  failure  of  the  court  below  to  charge  the  jury  as  to 
the  defense  of  good  faith  and  want  of  notice  on  the  part  of 
the  assignee  of  the  judgment.  In  this  we  think  the  court 
erred.  We  think,  if  the  assignee  took  the  judgment  in  good 
foith  and  without  notice  of  the  plaintiff's  equity,  the  title  was 
taken  free  from  that  equity.  It  was  contended  in  behalf  of 
the  defendant  in  error  that  the  doctrine  caveat  emptor  ap* 
plies  to  the  purchaser  of  a  judgment,  not  only  as  to  the  equi* 
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ties  of  a  debtor,  but  as  to  all  equities  which  at  the  time  of  the 
transfer  exist  against  the  judgment  in  the   hands  of  the 
assignor;  and  in  support  of  this  view  the  following  authorities 
are  cited:  Davies  v.  Avaten^  1  Ves.  247;  CockeU  v.  Taylor^  16 
Bear.  103;  16  Eng.  L.  &  Eq.  101;  Bush  v.  Latkrop,  22  N.  Y. 
535;  Sheldon  v.  Edwards,  85  N.  Y.  279;  Schafer  v.  Reilly,  60 
N.  Y.  61;  Clarke  v.  Hogeman,  13  W.  Va.  718;  Downer  v.  South 
Roy  niton  Bank,  89  Vt.   25;    Cox  v.  ralmer,  60  Miss.   798; 
Mitchell  V.  Hockett,  25  Cal.  538;  85  Am.  Dec.  151;  2  Pomeroj's 
Equity  Jurisprudence,  sec  703  et  seq.    On  the  other  hand, 
numerous  decisions  are  cited  to  the  effect  that  the  assignee  is 
not  affected  by  the  latent  equities  of  third  persons,  not  parties 
to  the  judgment,  of  which  he  had  no  notice  at  the  time  of  the 
assignment    Mr.  Black,  in  his  work  on  Judgments,  states 
that  this  is  "the  generally  recognized  doctrine":  Vol.  2,  sec. 
956,  ed.  1891.    To  the  same  effect  see  2  Freeman  on  Judg- 
ments, sec.  428,  and  cases  cited,  ed.  1892;  12  Am.  &  Eng. 
Ency.  of  Law,  149  (c),  and  notes.     We  have  found  no  de- 
cision of  this  court  which  deals  with  the  exact  question  here 
presented.     Under  our  statutes,  however,  we  think  the  ques- 
tion is  free  from  diiSculty.    An  examination  of  the  cases 
cited  for  the  defendant  in  error  will  show  that  there  is  a  fun- 
damental difference  between  all  of  them  and  the  case  before 
us.    Under  our  statutes  the  legal  title  to  choses  in  action  is 
assignable,  and  judgments  ^*  are  negotiable  by  indorsement 
or  written    assignment  in    the  same    manner   as   bills  of 
exchange   and   promissory  notes":    Code,  sees.   2244,  2776, 
8507.      In  those  cases  the  chose  in  action  was  non-negoti« 
able,  and  the  legal  title  was  not  assigned.    Under  the  com* 
mon  law  choses  in  action,  except  negotiable  securities,  could 
not  be  assigned  so  as  to  carry  the  legal  title;  and,  in  a  court 
of  law,  any  rights  in  them  acquired  by  other  persons  than 
the  owner  could  be  enforced  only  in  his  name.      Hence 
the  rule  laid  down  by  Lord  Chancellor  Thurlow,  in  Davies 
V.  Austeuy  1  Ves.  247,  that  '*  a  purchaser  of  a  chose  in  action 
must  always  abide  by  the  case  of  the  person  from  whom 
be  buys."    As  a  transfer  could  convey  only  an  equitable  in- 
terest, courts  of  equity,  in  sustaining  as  against  the  transCdres 
tiie  equities  of  third  persons,  which  prior  to  the  transfer  had 
attached  to  the  chose  in  action  in  the  hands  of  the  legal  owner, 
were  governed  by  the  maxim  prior  in  tempore  potior  in  jure. 
But  this  rule  of  priority,  while  applicable  in  a  contest  between 
merely  equitable  interests,  of  course  does  not  apply  in  favor 
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of  a  latent  equity  as  against  a  purchaser  who  in  good  faith 
has  become  vested  with  the  legal  title.  It  will  be  found  that 
the  non-negotiable  or  nonassignable  character  of  the  chose 
in  action  is  the  basis  of  all  those  decisions  which  have  ex* 
tended  the  doctrine  caveat  emptor  to  the  equities  of  third  per- 
sons against  the  assignor.  Still,  even  in  the  absence  of 
statutes  placing  the  chose  in  action  upon  a  different  footing  as 
to  assignability  from  that  occupied  at  common  law,  many  de* 
cisions  have  followed  the  view  announced  by  Chancellor  Kent, 
in  Murray  v.  Lylbum^  2  Johns.  Gh.  442,  that  the  rule  which 
subjects  the  assignee  to  the  equities  which  attached  to  the  chose 
in  action  in  the  hands  of  the  assignor  is  to  be  understood  as 
meaning  the  equity  residing  in  the  original  obligor  or  debtor, 
and  not  an  equity  residing  in  some  third  person  against  the 
assignor.  Chancellor  Kent,  in  stating  the  reasons  for  this 
view,  says:  "  The  assignee  can  always  go  to  the  debtor,  and 
ascertain  what  claims  he  may  have  against  the  bond  or  other 
chose  in  action  which  he  is  about  purchasing  from  the  obligee; 
but  he  may  not  be  able,  with  the  utmost  diligence,  to  ascer- 
tain the  latent  equity  of  some  third  person  against  the  obligee. 
He  has  not  any  object  to  which  he  can  direct  bis  inquiries; 
and  for  this  reason  the  claim  of  the  assignee  \lithout  notice, 
of  a  chose  in  action,  was  preferred  in  the  late  case  of  Red/earn 
▼.  Ferrier  and  othera^  1  Dow.  Rep.  60,  to  that  of  a  third  per- 
son setting  up  a  secret  equity  against  the  assignor.  Lord 
Eldon  observed  in  that  case  that  if  it  were  not  to  be  so,  no 
assignments  could  ever  be  taken  with  safety."  Whatever 
may  be  the  force  of  this  reasoning  as  applied  to  a  merely 
equitable  assignment,  there  can  be  no  question  as  to  its  sound- 
ness  in  the  case  of  a  legal  assignment,  especially  where  the 
chose  in  action  is  of  a  negotiable  character.  The  objection  of 
Mr.^Pomeroy  to  the  doctrine  of  Murray  v.  Lylburrij  2  Johns.  Ch. 
442,  is  based  upon  the  ground  that  ''it  is,  in  effect,  an  extension 
of  the  peculiar  qualities  of  negotiable  instruments  to  things  in 
action  not  negotiable":  2  Pomeroy's  Equity  Jurisprudence, 
sec.  708,  ed.  1892.  Our  code,  it  is  true,  does  not  render  judg- 
ments negotiable  in  the  strict  sense,  so  as  to  place  them  on 
the  high  commercial  plane  occupied  by  negotiable  paper  un- 
der the  law  merchant:  (Heyward  v.  Finney^  63  Ga.  864),  but 
they  are  rendered  negotiable  in  the  sense  in  which,  for  ex- 
ample, bills  of  lading  and  some  other  documents  are  called 
negotiable,  and  are,  of  course,  placed  upon  a  footing  altogether 
different  from  that  occupied  by  a  non-negotiable  chose  in  ao- 
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tion.  It  will  be  seen,  therefore,  that  the  authorities  referred 
to  by  counsel  for  the  defendant  in  error  do  not  conflict  with 
our  holding  in  this  case. 

Jjooking  further  to  the  language  of  the  code  we  find  that 
section  2244,  in  which  all  choses  in  action  are  declared  to  be 
assignable,  although  it  protects  the  equities  of  the  debtor, 
makes  no  provision  as  to  the  equities  of  third  persons.     It 
says:  ''All  choses  in  action  arising  upon  contract  may  be 
assigned  so  as  to  vest  the  title  in  the  assignee,  but  he  takes  it» 
except  negotiable  securities,  subject  to  the  equities  existing 
between  the  assignor  and  debtor  at  the  time  of  the  assign- 
ment, and  until  notice  of  the  assignment  is  given  to  the  per* 
son  liable."    It  was  contended,  however,  that  section  S597| 
which  relates  to  the  transfer  of  judgments  and  executions, 
should  be  construed  as  subjecting  the  transferee  to  all  equities 
against  the  original  plaintifif,  and  not  merely  to  those  of  par- 
ties to  the  record.     The  language  of  that  section  is  as  follows: 
'^Any  plaintiff  or  transferee  may  bona  fide  and  for  a  valuable 
consideration  transfer  any  judgment  or  execution  to  a  third 
person,  and  in  all  cases  the  transferee  of  any  judgment  or 
execution  shall  have  the  same  rights  and  be  liable  to  the 
same  equities  and  subject  to  the  same  defenses  as  the  original 
plaintifif  in  judgment  was."    It  was  argued  that  the  phrase, 
''subject  to  the  same  defenses,"  covers  all  matters  that  could 
be  set  up  in  favor  of  the  defendant,  and  that  the  phrase, 
"  liable  to  the  same  equities,"  would  therefore  be  useless  un- 
less meant  to  cover  the  equities  of  other  persons  than  the 
defendant.     It  should  be  borne  in  mind,  however,  that  when 
this  section  was  incorporated   into  the  code  the  defendant 
was  not  obliged  to  assert  all  his  defenses  against  a  judgment 
by  way  of  defense,  but  could  use  his  equities  otherwise  than 
defensively;  and  the  code  meant  to  leave  him  free  to  exej*cise 
this  option  still.    It  is  probable  that  for  this  purpose,  as  well 
as  to  make  explicit  the  intention  that  the  transferee  should 
take  subject  to  the  assertion  of  equitable  as  well  as  legal  rea- 
sons for  nonpayment,  both   phrases  were  used.    Moreover, 
this  language  must  be  so  construed  as  to  harmonize  with  the 
general  intent  of  the  section  to  which  it  belongs,  and  of  other 
sections  cited  which  relate  to  the  same  subject;  and  it  is  plain 
that  a  construction  that  would  subject  the  transferee  to  the 
secret  equities  of  persons  claiming  an  interest  in  the  judg- 
ment, as  to  whose  names  and  interest  the  record  is  silent, 
would  not  only  be  at  variance  with  the  principles  of  equity, 
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which  protect  the  bona  fide  purchaser  of  a  legal  title,  but 
would  defeat  the  object  of  the  law  in  providing  for  the  assign* 
ment  of  choses  in  action,  and  especially  in  rendering  negoti- 
able this  class  of  choses  in  action.  The  object  was  to  render 
more  available  for  commercial  purposes  a  species  of  property 
the  title  to  which  was  formerly  incapable  of  legal  transfer; 
and  clearly  this  purpose  would  fail  if  the  purchaser  were 
deprived  of  the  protection  against  secret  equities  afiforded  to 
the  bona  fide  purchasers  of  other  kinds  of  property.  To  hold 
the  purchaser  subject  to  equities,  the  existence  of  which  he 
has  no  reason  to  suspect,  and  which  the  utmost  diligence 
might  not  enable  him  to  ascertain,  would  be  altogether  incon« 
sistent  with  the  idea  of  negotiability  or  even  of  qtuui  negoti* 
ability.  If  such  were  the  law  no  purchaser  could  feel  safe  in 
baying  this  species  of  property.  We  are  satisfied,  therefore, 
that  the  equities  protected  by  the  section  last  quoted,  irre- 
spective of  notice,  are  those  between  the  parties  to  the  judg- 
ment, and  not  those  in  favor  of  strangers.  In  the  present 
case,  as  we  have  seen,  the  legal  title  to  the  judgment  was  in 
the  assignors,  and  although  as  to  a  part  of  the  claim  repre- 
sented by  the  judgment  they  were  trustees,  their  trust  char- 
acter did  not  appear  from  the  record,  and  there  was  nothing 
in  the  record  to  put  the  purchaser  upon  notice  of  any  rights 
of  the  cestui  qite  trust.  If,  therefore,  the  purchase  was  made 
in  good  faith,  and  without  notice,  the  assignee  was  protected 
against  the  secret  equity  of  the  cestui  que  trust.  The  court 
below  having  failed  to  charge  the  jury  in  accordance  with  this 
view  of  the  law,  the  plaintiff  in  error  is  entitled  to  a  new  triaL 
Judgment  reversed. 

AflSIGKMEIIT  OV  JI7DGUENTB — RlGHTB  OF  ASSIONBK. — ^This  qUMtloil  !•  dlS* 

iwisftd  in  the  note*  to  the  following  caaes:  Duga$  v.  MathetMf  M  Am.  Dea 
S68;  ImU  v.  Lmoem,  S6  Am.  Deo.  576;  Rcbuon  v.  BoberU,  S3  Am.  Deo.  316; 
Graves  v.  Woodbury,  40  Am.  Dea  298.  The  assignees  of  jodgments  take  them 
affected  with  all  the  equities  and  defenses  which  might  have  been  asserted 
against  them  in  the  hands  of  the  assignor:  Winslow  v.  Ldand^  128  IlL  304; 
Sutton  V.  SutUmt  26  8.  C  33.  As  against  the  plaintiff  assigning  a  judgment 
held  by  him«  his  act  ia  binding  as  well  againsfc  himself  as  one  taking  a  second 
transfer  knowing  the  facts:  Ford  v.  £o»aUhal,  74  Tez.  28.  The  rule  of  eaveai 
tmpior  applies  in  the  pnrchasa  of  a  judgment,  so  far  as  third  persons  are 
•onoemed,  in  the  same  manner  as  it  does  to  the  pnrohase  of  any  other  per^ 
■onal propertyi  MUehdlr.  HoAeU,  26  OaL  638;  86  Am.  Deo»  161,  and  note. 
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[90  GlOBOlA,  817.] 

BzTBADinoN. — A  fugitive  from  justice  who  hM  been  returned  by  <me 
to  another  under  extradition  proceedings  is  subject  to  trial  and 
tion  in  the  latter  state  for  a  crime  committed  there  before  his  retarot 
and  not  mentioned  in  such  proceedings,  without  first  allowing  him  a 
reasonable  opportunity  to  return  to  the  state  from  which  he  has  been 
'surrendered;  and  it  is  immaterial  that  the  offense  complained  of  is  not 
a  crime  in  the  state  from  which  he  is  returned. 

Cbiminal  Law — PRAcncx->NoLLB  Prosequi.— Under  a  statute  allowing  » 
nolle  prosequi  to  be  entered  by  the  attorney-general,  in  any  criminsl 
case,  with  the  consent  of  the  court,  after  an  examination  of  the  case^ 
•uch  consent  is  conclusive  upon  the  validity  of  a  nolU  prosequi  which 
the  court  has  allowed  the  attorney-general  to  enter  before  putting  the 
accused  on  trial.  The  latter,  when  arraigned  upon  an  indictment  sab* 
sequently  found  and  returned  by  the  grand  jury  for  the  same  orime^ 
cannot,  by  plea  in  abatement  or  motion  to  quash,  draw  in  question 
the  rightful  disposition  of  the  former  indictment  by  noUe  prosequL 

ObAND  JuROB,    DiSQUALIFICATIOlf  07— INDICTMENT. — PlBA  IN    AbATEMSITT 

OB  Motion  to  Quash  an  indictment  upon  the  ground  that  a  member 
of  the  grand  jury  that  found  the  indictment  was  related  by  affinity 
to  the  prosecutor  within  the  fourth  degree,  is  not  sustainable,  at  least 
when  the  accused  has  had  an  opportunity  to  make  the  question  by 
challenge  before  the  finding  of  the  indictment* 
Grand  Jurors— Objections  to  Qualitigations  of,  How  Taken. — ^The 
only  objections  which  can  be  taken  to  grand  jurors  by  plea  in  abate* 
ment  to  the  indictment  must  be  such  as  would  disqualify  the  juror  to 
serve  in  any  case,  and  all  other  objections  affeotiog  the  competency  of 
the  juror  must  be  taken  by  challenge  before  the  indictment  is  fonnd, 
and  will  not  be  heard  after  the  time  for  challenging  is  past. 

IirDICTMENT  FOR  FORQERY— JoiNDER  OF  AND  ElECHON  BETWKBN  OOUNT&— 

Several  counts,  each  charging  forgery,  one  by  fraudulently  and  falsely 
making  a  bill  of  exchange  in  a  fictitious  name,  another  by  fraudulently 
obtaining  money  by  use  of  the  same  bill  drawn  in  a  fictitious  name^ 
another  for  fraudulently  obtaining  money  by  color  of  the  same  bill,  and 
another  for  fraudulently  and  falsely  uttering  the  same  bill,  the  last  tw^ 
oounts  not  alleging  the  bUl  to  be  drawn  in  a  fictitious  name,  may  b* 
joined  in  the  same  indictment,  and  on  the  trial  the  prosecution  is  not 
bound  to  elect  on  which  particular  count  or  counts  it  will  rely  for  ^ 
conviction. 

Pbaotice — Continuance  of  Griiiinal  Care — Discretion  of  Oourt — Ev^ 
DENCE. — A  denial  by  a  trial  court  of  an  application  for  a  oontinnsn^ 
for  the  term  in  a  criminal  case  will  not  be  disturbed  on  appeal  unless  »« 
abuse  of  discretion  is  clearly  shown,  and  on  the  showing  for  a  oontinn- 
ance  no  error  is  committed  by  admitting  evidence  of  facts  constitutip||f 
a  counter-showing,  and  consisting  of  acts  and  declarations  by  the  aocus^ 
inconsistent  with  the  good  faith  of  his  showing,  or  in  admitting  the  dM* 
larations  of  others  not  separately  objected  to  as  hearsay. 

ToBOERT— Evidence— Representations.  ^Statements  by  one  aoonsed  'i 
forgery  calculated  to  create  an  impression  that  he  is  a  person  of  respft- 
tability  and  wealth,  made  to  persons  defrauded  by  the  forgery,  and  a/  % 
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to  another  who  wat  the  mediom  of  introdaction  between  them,  are  ad* 
DUMible  in  eYidence  m  tending  to  show  gn'lt  when  aocompanied  with 
hctB  and  circumstances  indicating  such  representations  to  be  false;  and 
the  fact  that  the  accnsed  pretended  to  write  to  his  Either  for  a  larg« 
warn  of  money,  and  mailed  an  envelope  to  such  person,  which,  being  re- 
turned unopened  in  due  coarse  of  mail,  was  found  to  contain  nothing  bnl 
a  blank  piece  of  paper,  is  also  admissible  in  evidence,  together  with  such 
envelope  and  its  contents. 

FoBGBBY — Assumption  ot  Fiotitious  Namb  and  RKLATiONsnip.—When 
one  fictitiously  assumes  the  name  of  another,  together  with  the  rela- 
tionship of  son  to  that  other,  and  in  that  name  draws  and  passes  a  bill 
of  exchange  for  value  to  one  who  relies  upon  such  assumptions,  the 
drawer  of  the  bill  is  guilty  of  forgery. 

VdacBRT — AasinfpnoN  ow  Fictitious  NAin  and  Charactbr. — Although 
one  has  been  accustomed  to  use  a  certain  assumed  name,  yet  when  he 
gives  such  name  a  fictitious  character,  which  is  calculated  and  in* 
tended  to  deceiye^  by  imparting  an  apparent  value  to  a  bill  of  exchange 
signed  by  him  in  such  name,  which  might  not  otherwise  attach  to  it  in 
the  minds  of  the  person  with  whom  he  is  dealing,  and  he  thus  obtains 
iikoney  from  such  person,  he  is  guilty  of  forgery. 

Indictment  for  forgery.    On  the  trial  defendant  moved 
for  a  continuance  on  a  showing  made  by  afiSdavits  to  the 
effect  that  he  was  extradited  under  the  name  of  Walter  8. 
Beresford  to  answer  only  to  two  indictments  for  larceny,  ancT 
for  cheating  and  swindling;  that  the  indictment  against  Sid- 
ney Lascelles  for  forgery  was  not  included  under  his  delivery 
to  the  law  ofiScers  of  Georgia,  nor  was  it  at  that  time  pending 
against  him,  but  was  found  since  his  incarceration  in  that 
state;  that  not  having  had  any  previous  notice  that  such  in- 
dictment would  be  found,  he  had  had  no  sufiScient  opportu- 
nity or  time  to  prepare  for  his  defense;  that  in  order  to  make 
provision  for  his  defense  he  has  endeavored  to  get  bail,  and 
has  every  reason  to  believe  that  it  would  have  been  obtained 
but  for  the  fact  that  the  prosecution  has  by  importunities, 
threats,  and  menaces  prevented  one  Vandiver  from  going  on 
his  bond,  though  abundantly  able  so  to  do;  that  defendant 
never  expected  that  such  indictment  would  be  found  against 
him  until  informed  that  it  had  been  found  by  bis  counsel; 
that  he  is  a  British  subject,  a  resident  of  London,  and  has 
been  in  the  United  States  but  a  short  time;  that  he  has 
secured  counsel  only  within  a  few  days  last  past,  and  that 
variou8  persons,  naming  them,  in  New  York  and  London 
know  his  true  name  to  be  Walter  8.  Beresford,  and  hav« 
never  known  him  by  any  other  name,  and  that  he  confidently 
expects  the  attendance  of  such  witnesses,  together  with  others, 
at  the  next  term  of  court,  and  to  be  able  at  that  time  to  prove 
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to  the  satisfaotion  of  the  court  that  his  name  is  Walter  S. 
Ceresford;  that  his  leaving  New  York  by  virtue  of  the  extra- 
dition  papers  was  so  sudden  as  to  afford  him  no  time  in  which 
to  arrange  his  financial  affairs  for  the  purposes  of  his  defense, 
in  the  employment  of  counsel  and  otherwise;  that  he  makes 
this  showing  for  a  continuance  only  for  the  bona  fide  purpose 
of  preparing  his  defense.    The  defendant's  counsel,  Mr.  Dean, 
stated  to  the  court,  on  behalf  of  himself  and  other  counsel 
employed  by  the  defense,  that  they  had  been  retained  in  the 
case  only  within  a  few  days  of  the  time  of  trial,  and  had  not 
had  time  sufficient  to  prepare  the  defense,  so  as  to  enable  the 
defendant  to  go  to  trial  safely.    To  resist  this  motion  for  a 
continuance,  the  prosecution  introduced  the  hotel  register  of 
the  Central  hotel  at  Rome,  Georgia,  showing  that  the  defend- 
ant  registered  his  wife's  name  as  Mrs.  Sidney  Lascelles;  also 
the  testimony  of  one  Moore,  that  defendant  stated  that  he  had 
signed  his  right  name  to  such  register;  also  defendant's  aflB- 
davit  for  a  marriage  license,  in  which  he  swore  that  his  name 
was  Sidney  Lascelles;  also  the  testimony  of  D.  B.  Hamilton, 
that  the  defendant  had  stated  to  him  that  the  name  of  Wal- 
ter S.  Beresford  was  assumed  and  fictitious,  and  that  his  true 
name  was  Sidney  Lascelles,  and  that  he  had  so  registered 
his  wife  by  his  proper  name;  also  the  testimony  of  the  same 
witness  that  one  McGuire  and  one  Pendleton,  who  had  dealt 
with  the  defendant,  denounced  him  as  a  great  fraud;  also  the 
testimony  of  Harper  Hamilton,  that  said  McOuire  and  Pen- 
dleton had  so  denounced  the  defendant,  and  that  the  latter 
had  introduced  his  wife  to  witness  as  Mrs.  Lascelles,  and  that 
in  conversation  she  had  called  him  Sidnev.    This  evidence 
was  objected  to  by  the  defendant,  and  admitted  over  such 
objection.    The  remaining  facts  appear  from  the  opinion  and 
from  the  head-notes  above.  , 

W,  W.  Vandivevj  Ewing  and  Crosby^  Dean  and  Smithy  8. 
and  M.  Wright^  C.  Rowell^  and  J.  W.  Fain^  for  the  plaintiff  in 
error. 

W.  J,  Nunnally^  solicUor'general^  J.  Branham^  W.  8.  Mc' 
Henry^  and  W,  J,  Neel^  for  the  state. 

Lumpkin,  J.  1.  The  plaintiff  in  error  was  convicted  of  for- 
gery. He  had  been  indicted  under  the  name  of  Walter  8. 
Beresford,  as  a  common  cheat  and  swindler  and  for  larceny 
after  trust,  and,  upon  the  indictments  for  these  offenses,  req- 
uisitions were  issued  upon  the  governor  of  New  York,  and 
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the  accused  was  arrested  in  that  state  in  compliance  with  the 
lequisitions,  and  delivered  to  the  ofiScer  appointed  in  behalf 
of  this  state  to  receive  him,  who  brought  him  here  and  deliv- 
ered him  to  the  sheriff  of  the  county  where  the  indictments 
bad  been  found.  While  in  jail,  where  he  had  been  kept  con- 
tinuously from  the  time  he  was  placed  there  under  the  charges 
made  in  these  indictments,  an  indictment  for  forgery  was 
found  against  him,  based  upon  the  same  transaction  as  the 
charge  of  cheating  and  swindling,  and  he  was  thereupon  con- 
victed. By  bis  motion  to  quash  the  indictment  and  by  his 
plea  in  abatement,  he  made  the  objection  that  it  was  unlaw- 
ful to  try  him  for  an  offense  not  charged  in  the  extradition 
proceedings^  without  first  allowing  him  an  opportunity  to  re* 
turn  to  the  state  from  which  he  had  been  surrendered. 

We  think  this  objection  was  properly  overruled.    No  such 
limitation  upon  the  right  of  trial  as  that  contended  for  is  to 
be  found  in  the  constitution  and  laws  of  the  United  States  or 
of  this  state.    That  such  a  limitation  exists  in  cases  of  extra- 
dition from  foreign  countries,  has  been  determined  by  the 
supreme  court  of  the  United  States  in  the  case  of  United  States 
v.  RauBcher^  119  U.  S.  407;  and  it  was  contended  that  the 
doctrine  of  that  case  is  applicable  to  this.     In  our  opinion, 
the  reasons  which  control  in  cases  of  foreign  extradition  do 
not  apply  where  the  fugitive  is  surrendered  under  the  provi- 
sions of  the  federal  constitution  by  the  authorities  of  one  state 
of  the  Union  to  those  of  another.    In  the  first  place,  the  limi* 
tation  which  exists  in  cases  of  foreign  extradition  is  matter 
of  express  law.    By  the  act  of  Congress  of  March  8,  1869, 
chapter  141,  section  1,  as  construed  in  the  Rauscher  case,  it 
is  provided  that  the  accused  shall  be  tried  only  for  the  crime 
specified  in  the  warrant  of  extradition,  and  shall  be  allowed 
a  reasonable  time  to  depart  out  of  the  United  States  before  he 
can  be  arrested  or  detained  for  another  offense.     It  is  signifi- 
cant that  Congress,  while  thus  careful  to  secure  to  the  fugi- 
tive the  right  of  return  in  cases  of  extradition  from  a  foreign 
country,  has  made  no  such  provision  with  reference  to  per- 
sons surrendered  from  one  state  of  the  Union  to  another. 
Moreover,  the  mutual  rights  and  obligations  of  foreign  gov- 
ernments with  respect  to  extradition  are  defined  usually  by 
treaties,  in  which  the  agreement  to  surrender  extends,  not  as 
in  the  case  of  the  states,  under  the  federal  constitution,  to 
every  offense  against  the  laws  of  the  demanding  state,  but 
only  to  certain  offenses  specified  in  the  treaty;  and  this,  ao- 
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cording  to  the  views  announced  in  the  Rauscher  case,    is 
equivalent  to  the  exclusion  of  the  right  to  try  for  other 
offenses,  or  for  an  offense  other  than  that  for  which  the  fugitive 
was  surrendered.    In  that  case  the  crime  for  which  the  ac- 
cused was  tried  was  not  only  a  different  one  from  that  for 
which  he  was  surrendered,  but  was  not  one  of  those  specified 
in  the  treaty.    The  treaty  being,  under  our  constitution,  a 
part  of  the  law  of  the  land,  it  was  held  to  be  the  duty  of  the 
courts  to  take  cognizance  of  it  and  enforce  it  as  such,  al- 
though in  the  particular  case  the  foreign  government  had  not 
asserted  its  rights  in  the  premises.    When  we  go  back  of  the 
express  law  on  the  subject,  and  consider  the  matter  independ- 
ently of  the  statute  referred  to  or  of  the  obligations  assumed 
by  treaty,  it  will  be  found  that  the  right  of  the  person  extra- 
dited to  return  to  the  country  from  which  he  was  surrendered, 
is  based  upon  the  right  of  that  country  to  afford  asylum  to 
the  fugitive,  and  to  refuse  to  give  him  over  to  another  except 
upon  such  terms  as  it  may  see  fit  to  impose.     It  is  well  set- 
tled that  the  criminal  himself  never  acquires  a  personal  right 
of  asylum  or  refuge  anywhere.    Such  right  as  he  may  have 
in  this  respect  grows  entirely  out  of  the  rights  of  the  govern- 
ment to  whose  territory  he  has  fled.    It  matters  not,  so  far  as 
the  right  to  try  him  is  concerned,  that  he  may  have  been  ab- 
ducted while  in  another  state,  and  brought  back  illegally  and 
against  his  will  to  the  state  whose  criminal  laws  he  has  vio- 
lated, nor,  in  such  case,  that  the  executive  of  the  state  from 
which  he  was  taken  has  demanded  his  return:  Mahon  v.  JtM- 
iice,  127  U.  8.  700.     See  also  Ker  v.  Illinoia,  119  U.  8.  4S6, 
decided  on  the  same  day  as  United  States  v.  Rauscher^  119 
U.  8.  407.    Tliat  the  right  to  protect  the  fugitive  who  has 
taken  refuge  in  its  territory  exists  on  the  part  of  every  inde- 
pendent nation,  except  in  so  far  as  it  may  have  agreed  to 
forego  the  right,  is  recognized  by  the  supreme  court  of  the 
United  States  in  the  Rauscher  case,  as  an  established  prin- 
ciple of  international  law.     But  to  our  minds  it  is  clear  that 
under  the  organic  law  of  the  Union,  no  such  right  exists  on 
the  part  of  the  several  states  with  reference  to  each  other. 
The  constitution  declares  that "  a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  jus- 
tice, and  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  deliv- 
ered up,  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime":  Art.  4,  sec.  2,  subseo.  2.    And  it  is  settled  that  this 
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provision  extends  without  exception  to  all  offenses  pnnishablo 
bj  the  laws  of  the  state  where  the  act  was  done.    It  is  imma- 
terial that  the  thing  complained  of  is  not  a  crime  in  the 
ftatein  which  the  accused  is  found;  nor  can  the  authorities 
of  that  state  inquire  into  the  question  of  his  guilt  or  inno- 
cence.   The  sole  question  is,  whether  he  is  a  fugitive  charged 
with  crime  under  the  laws  of  the  demanding  state.    If  he  is, 
tbe  duty  to  deliver  him  up  is  imperative.    The  framers  of  the 
organic  law  clearly  intended  that  there  should  be  no  reserved 
right  to  convert  any  state  into  a  place  of  refuge  for  fugitives 
from  the  justice  of  another,  and  that  state  lines  should  con- 
stitute no  insuperable  obstacle  to  the  enforcement  of  the  crim- 
inal laws  of  any  part  of  the  Union,  as  to  offenses  committed 
within  the  field  of  their  operation.     By  the  act  of  1798  Con- 
gress has  constituted  the  executive  authority  of  the  state  to 
which  the  accused  has  fled  the  agency  for  carrying  into  effect 
the  provisions  of  the  federal  constitution  and  laws  as  to  arrest 
and  delivery.     His  sole  function  is  to  ascertain  whether  the 
authorities  of  the  demanding  state  have  on  their  part  com- 
plied with  the  constitutional  and  statutory  requirements,  and 
if  so,  to  cause  the  arrest  and  delivery  of  the  fugitive.    If  these 
requirements  are  complied  with,  he  has  no  further  interest  in 
the  matter  and  cannot  set  up  any  right  of  his  state  to  protect 
the  fugitive.    The  sole  right  which  his  state  can  set  up  as 
against  the  right  of  the  demanding  state  is,  that  its  own  jus- 
tice shall  be  satisfied  if  at  the  time  of  the  demand  the  accused 
stands  charged  with  a  violation  of  its  laws.    In  such  cases 
the  right  of  the  demanding  state  is  not  denied,  but  is  merely 
suspended  until  a  prior  claim  shall  have  been  discharged. 
The  imperative  duty  of  delivery,  where  the  federal  require- 
ments are  complied  with,  is  recognized  in  the  legislation  of 
this  state  (code,  sees.  64,  66),  the  only  reservation  of  any 
right  of  the  state  being  that  which  has  just  been  indicated.   In 
Johnston  V.  RUey^  13  Ga.  98,  this  court  held  that  *'  when  a 
demand  is  made  by  the  executive  ofiicer  of  one  state  for  a 
fugitive  from  justice  who  has  taken  refuge  in  another  state, 
under  the  provisions  of  the  constitution  and  laws  of  the  United 
Btates,  and  a  copy  of  the  indictment  found  or  the  afiidavit 
made,  as  provided  by  the  act  of  1793,  shall  be  produced  and 
duly  authenticated,  as  required  by  the  act,  charging  the  per- 
son so  demanding  with  having  committed  a  crime  against 
the  laws  of  the  state  from  which  he  fied,  the  executive  officer 
of  the  state  upon  whom  the  demand  is  made  for  the  surrender 
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of  Buch  fugitive  must  be  governed  by  the  record  produced;  lie 
has  no  authority  to  make  any  -addition  to  it,  or  to  lo^k  behind 
the  indictment  or  affidavit,  and  inquire  whether,  by  the  laws 
of  his  own  state,  the  facts  charged  therein  would  constitaie  a 
criminal  ofTense;  but  it  is  made  his  imperative  duty,  under 
the  supreme  law  of  the  land,  which  he  has  sworn  to  support^ 
to  surrender  up  such  fugitive  to  the  authorities  of  the  Btate 
whose  laws  have  been  violated,  having  jurisdiction  of  the 
crime."  On  this  subject  see  also  2  Moore  on  Extradition,, 
sees.  607,  608  et  seq.;  Spear  on  Extradition  (edition  of  1885)^ 
422-434;  Hawley  on  Interstate  Extradition,  10  et  seq.  48; 
Kentucky  v.  Dennison^  24  How.  99.  It  may  be  true  that  there 
is  no  power  on  the  part  of  the  federal  government  or  of  the 
demanding  state  to  compel  performance  of  this  duty,  but  it  ie 
not  on  that  account  in  any  less  degree  a  duty. 

If,  therefore,  the  demand  cannot,  as  a  matter  of  right,  be 
refused  when  made  in  compliance  with  the  federal  require* 
ments,  it  would  be  idle  for  the  authorities  of  the  state  to 
whom  the  accused  was  surrendered  to  set  him  at  large  so  that 
another  demand  might  be  made,  before  trying  him  for  an 
offense  other  than  that  charged  in  the  requisition  upon  which 
he  was  surrendered.  Certainly  they  are  under  no  obligation^ 
before  trying  him  for  other  violations  of  law,  to  place  the 
executive  of  the  surrendering  state  in  a  position  to  do  or 
refuse  to  do  that  which,  under  the  supreme  law  of  the  landt 
it  is  his  imperative  duty  to  do.  If  what  we  have  said  is  traOi 
considerations  of  comity  and  good  faith  on  the  part  of  the 
state  to  which  the  surrender  was  made  are  not  involved  in 
the  matter.  Besides,  if  it  is  competent  for  the  state  in  which 
the  surrender  is  made  to  impose  any  conditions  not  imposed 
by  the  federal  laws,  no  such  condition  appears  in  this  case. 
There  was  no  executive  pledge  on  the  part  of  this  state,  and 
no  stipulation  on  the  part  of  the  state  of  New  York,  so  far  as 
the  record  discloses,  which  could  give  rise  to  an  implication 
of  bad  faith;  and  the  courts  of  that  state  have  declined  to 
recognize  any  such  limitation  upon  the  right  of  trial  as  that 
contended  for  in  behalf  of  the  accused  in  this  case:  See  Peo* 
pie  V.  CroMj  decided  by  the  supreme  court,  June  1,  1892  (19 
N.  Y.  Supp.  271);  affirmed  by  the  court  of  appeals,  185  N.  Y. 
636;  81  Am.  St  Rep.  850. 

We  think  no  further  discussion  is  required  to  show  that  the 
reasons  for  this  limitation  in  the  case  of  foreign  and  independ- 
ent nations,  do  not  control  as  between  states  united  under  a 
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oommon  sopreme  goyernment,  the  objeets  of  whose  unioiiy 
Among  others,  are  '*  to  establish  justice,  insure  domestic  tran* 
quiilitj/'  and  "promote  the  general  welfare":  See  preamble  to 
constitiition.  As  between  states  occupying  these  relations  to 
each  other,  the  right  of  one  to  protect  fugitives  from  the  jus* 
tioe  of  another,  or  to  place  any  check  or  limitation  upon  the 
right  of  trial  by  another,  would  be  wholly  inconsistent  with 
the  objects  of  the  union,  and  besides  could  be  of  no  valuoi 
while  to  each  of  Xhe  states,  as  well  as  to  the  whole  union,  it 
18  of  the  highest  importance  that  each  shall  have  the  right  to 
punish  all  offenders  against  its  laws,  no  matter  to  what  port 
of  the  common  territory  they  may  have  fled. 

The  conclusion  reached  in  this  case,  although  not  in  accord 
with  the  views  announced  by  some  courts,  is  sustained  by  a 
decided  preponderance  of  authority.  The  cases  cited  contra 
which  are  nearest  in  point  are  those  of  State  v.  HaU^  40  Kan. 
838;  10  Am.  St.  Rep.  200;  and  Ez  parte  MeKnight,  48  Ohio 
Bt  588.  In  the  case  of  In  re  Cannon^  47  Mich.  481,  also 
cited  contra^  the  question  arose  upon  an  inquiry  as  to  the 
legality  of  an  arrest  in  a  bastardy  suit,  after  the  defendant 
had  been  brought  back  to  the  state  upon  another  charge;  and 
according  to  the  view  of  the  court  the  bastardy  proceedings 
were  not  criminal  in  the  strict  sense  of  the  term,  and  involved 
no  offense  for  which  extradition  could  have  been  demanded. 
The  main  ground  upon  which  these  decisions  rest  is,  that  it 
would  be  bad  faith  and  a  perversion  of  justice,  after  procur- 
ing the  surrender  of  a  person  upon  one  charge,  to  try  him 
upon  another.  Such  is  the  view  expressed  by  Mr.  Spear  in 
his  work  on  Extradition,  626  et  seq.,  and  by  Judge  Cooley  in 
the  Princeton  Review,  Jan.  1879,  quoted  from  at  some  length 
in  StaU  V.  Hall,  40  Kan.  338;  10  Am.  St.  Rep.  200.  This 
view  seems  to  have  been  influenced  to  some  extent  by  the 
decisions  as  to  the  illegality  of  arrest  in  civil  actions  of 
parties  brought  within  the  jurisdiction  on  a  criminal  charge, 
as  well  as  by  the  supposed  analogy,  which  we  have  already 
discussed,  to.  cases  of  international  extradition.  We  think 
there  are  various  reasons  why  cases  involving  the  fraudulent 
use  of  criminal  process  by  private  individuals  to  promote  the 
ends  of  a  civil  action  stand  upon  an  altogether  diflerent  foot* 
ing  from  cases  where  a  state  which  has  brought  a  person 
within  its  jurisdiction  upon  one  charge  proceeds  afterwards 
to  try  him  for  other  offenses  against  public  justice.  A  con- 
trolling distinction  to  be  noted  is,  that  a  person  against 
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whom  it  is  Bought  merely  to  establish  or  enforce  a  civil  lia* 
bility  has  personal  rights  which  are  violated  by  his   being 
brought  into  the  jurisdiction  by  fraud,  while,  as  we   have 
seen,  an  offender  against  the  criminal  laws  of  the  state  ac- 
quires no  right  by  his  flight  or  absence  from  the  jurisdicticn, 
which  the  courts,  in  the  administration  of  those  laws,  are 
bound  to  regard  when  he  is  again  found  within  the  jurisdic* 
tion.     This  was  the  doctrine  of  the  common-law    courts, 
and  may  now  be  regarded  as  settled  in  this  country  by  the 
decisions  of  the  supreme  court  of  the  United  States  in  the 
cases  of  Ker  v.  Illinois j  119  U.  8.  436,  and  Mahon  v.  Ju9t%ee^ 
127  U.  S.  700.     The  manner  in  which  the  accused   was 
brought  into  the  jurisdiction  is  not  taken  into  account  unless 
some  right  of  the  government  which  has  surrendered  him  has 
been  violated,  or  would  be,  by  his  trial;  and  such  rights,  if 
not  asserted  by  the  government  itself,  the  courts  are  not 
bound  to  enforce  at  the  instance  of  the  accused,  unless  by 
express  law  it  is  made  obligatory  upon  them,  to  do  sa     And 
clearly,  if  that  government  would  have  no  right  to  object  to 
his  surrender  for  the  offense  for  which  he  is  put  on  trial,  or 
has  not  assorted  any  such  right,  and  in  delivering  him  up 
imposed  no  condition  as  to  his  trial  for  other  offenses,  the 
question  of  good  or  bad  faith,  as  we  have  already  said,  is  not 
involved.     Before  the  state  should  forego  its  right  to  try  or 
punish  for  violations  of  its  laws  when  the  offender  is  found 
within  its  jurisdiction  we  think  there  should  be  some  very 
plain  and  positive  duty  in  the  premises.     But  whatever  may 
be  thought  of  the  considerations  which  should  influence  the 
executive  department  of  the  state  the  courts  must  administer 
the  law  as  they  find  it,  without  regard  to  any  supposed  rights 
of  other  states  not  defined  by  law,  and  not  asserted  before 
them  by  the  proper  authority.    These  views  are  supported  by 
the  following  authorities:  2  Moore  on  Extradition,  ed.  1891, 
sees.   516  et  seq.,  642-644;    Rorer's  Interstate   Law,   227; 
Hawley's  Interstate  Extradition,  79  et  seq.,  46  (1890);   1 
Bishop's  Criminal  Procedure,  sec.  224  b;  People  v.  CrosB^  19 
N.  Y.  Sup.  Ct,  271;  135  N.  Y.  586;  81  Am.  St.  Eep.  850; 
Williams  v.  Weher,  28  Pac.  Rep.  21  (Col.  App.,  Nov.  9,  1891); 
Ham  V.  State,  4  Tex.  App.  645;  State  v.  SUwart,  60  Wis.  687; 
60  Am.  Rep.  388;  In  r$  Noyea  (U.  8.  Dist.  Ct.  of  N.  J.),  17 
Alb.  L,  J.  407. 

It  may  also  be  worthy  of  note  that  the  policy  of  the  politi- 
cal department  of  this  state  has  been  to  treat  interstate  ren- 
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dition  not  as  a  matter  of  oomity  or  discretion^  but  as  an 
abaolate  duty  when  the  federal  laws  on  this  subject  are 
complied  with  on  the  part  of  the  demanding  state:  See 
correspondence  between  Governor  Gordon  of  this  state  and 
OoTemor  Taylor  of  Tennessee  (1889),  82  Ga.  Rep.,  Appendix, 
810;  also  correspondence  between  Governors  Schley  and 
Gilmer  of  this  state  and  the  executive  of  Maine  (1837-1839), 
referred  to  in  2  Moore  on  Extradition,  sec  563.  Governor 
Gordon,  in  contending  that  the  right  to  the  rendition  of  the 
fugitive  extended  to  misdemeanors  of  every  kind,  as  well  as 
to  all  other  offenses  punishable  by  the  laws  of  the  demanding 
state,  whether  punishable  or  not  at  common  law  or  by  the 
statutes  of  other  states,  says:  "  Interstate  extradition  is  not 
a  mattei  '  'iomity,  but  of  cold,  hard  law."  ^'  The  governor 
of  a  state  •  •  .  .  has  no  legal  right  of  discretion  to  refuse  to 
issue  his  warrant  when  a  requisition  is  made  upon  him,  if  that 
requisition  is  made  in  conformity  with  the  law  of  Congress." 
Governor  Gilmer,  in  one  of  the  communications  referred  to, 
says:  "Unless  the  governments  of  the  several  states  shall 
deliver  up,  upon  demand,  all  within  their  jurisdiction  who 
are  charged  with  the  commission  of  crimes  in  other  states 
with  the  same  certainty  that  criminals  are  arrested  by  Am 
oflScers  of  justice  within  the  jurisdiction  where  their  offenses 
are  committed  the  people  of  this  country  have  no  sufficient 
security  for  the  protection  of  their  rights  against  the  facility 
with  which  offenders  can  escape  from  the  jurisdiction  where 
alone  they  can  be  tried,  and  our  form  of  government  will 
have  failed  in  providing  for  the  performance  of  one  of  its 
most  important  functions — the  certain  punishment  of  crimes." 
**  The  arrest  of  fugitives  from  justice  can  never  be  asked  of 
a  governor  as  a  matter  of  favor,  to  be  granted  according  to 

his  discretion The  demand  must  be  made  as  a  matter 

of  right;  and  if  accompanied  by  the  proof  required  by  the 
law  of  the  United  States  the  duty  is  imperative,"  the  proof 
here  referred  to  being  the  authenticated  copy  of  the  affidavit 
or  indictment  in  which  the  charge  is  preferred:  2  Moore,  892, 
citing  4  Sen.  Docs.,  26  Cong.,  1st  Sess.  278. 

2.  It  appears  from  the  record  that  a  prior  indictment  for 
forgery  was  found  against  the  accused  on  the  thirtieth  of  Sep* 
tember,  1891,  and  that,  on  the  fifth  of  October,  the  court  passed 
an  order  reciting  that  *'  the  solicitor-general  desiring  that  a 
wMe  prosequi  be  entered  on  this  bill  for  the  purpose  of  draw- 
ing another  of  fuller  counts,  it  is  therefore  ordered  that  this 
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bill  of  indictineiit  be  and  the  eame  is  hereby  noL  pros^dJ^  On 
the  same  day  another  true  bill  for  forgery  was  found  against 
the  defendant  upon  the  same  facts  as  were  set  forth  in  the 
former  bill;  and  on  the  next  day  this  second  bill,  on  motion 
of  the  solicitor-general,  was  ordered  quashed,  the  order  recit- 
ing  that  it  appeared  to  the  court  to  be  defective  upon  its  face* 
Subsequently,  on  the  same  day,  an  order  was  passed  on  the 
same  bill,  that  a  new  bill  of  indictment  be  presented  and  laid 
before  the  grand  jury;  whereupon,  on  the  same  day,  was  found 
the  indictment  upon  which  the  defendant  was  tried  and  con-- 
victed.    The  accused,  by  motion  to  quash  and  plea  in  abate- 
ment, objected  that  the  entering  of  a  nolle  prosequi  as  to 
the  indictment  of  September  30th  was  illegal,  because  the 
same  was  not  done  on  account  of  any  fatal  defect  therein; 
that  there  was  no  order  directing  a  new  bill  found  on  the  6th 
of  October,  and  therefore  the  bill  found  on  that  day  was  null 
and  void;  and  that  the  order  disposing  of  the  bill  found  on 
that  day,  and  the  order  of  October  6th,  directing  the  findin^^ 
of  a  new  bill,  were  improperly  granted.     Under  the  act  of 
February  26,  1877,  entitled,  ''An  act  to  allow  a  nolle  prosequi 
to  be  entered  in  criminal  cases  with  the  consent  of  the  court,'^ 
and  which  declares  ^'  that  a  nolle  prosequi  may  be  entered  by 
the  solictor-general  in  any  criminal  case,  with  the  consent  of 
the  court,  after  an  examination  of  the  case  in  open  court": 
Acts  1877,  p.  108;  code,  sec.  4649,  the  consent  of  the  court  is 
conclusive  upon  the  validity  of  a  noUe  prosequi  which  the 
court  has  allowed  the  solicitor-general  to  enter  before  putting 
the  accused  on  trial.    The  latter,  when  arraigned  upon  a  bill 
of  indictment  subsequently  found  and  returned  by  the  grand 
jury  for  the  same  act  or  offense,  cannot,  by  plea  in  abatement 
or  motion  to  quash,  draw  in  question  the  rightful  disposition 
of  the  former  bill  by  nol.  pros, 

3.  Another  objection  raised  by  motion  to  quash  and  plea 
in  abatement  was,  that  a  member  of  the  grand  jury  that  found 
the  bill  was  related  by  affinity  to  the  prosecutor  within  the 
fourth  degree,  his  wife  being  a  second  cousin  to  the  prosecutor. 
According  to  the  principle  ruled  in  former  decisions  of  thia 
court,  a  plea  in  abatement  or  motion  to  quash,  based  upon 
objections  of  this  character,  is  not  sustainable,  at  least  if  the 
accused  has  had  an  opportunity  to  make  the  question  by 
challenge  before  the  finding  of  the  indictment:  Beits  v.  State^ 
66  Qa.  508;  Williams  v.  State,  69  Qa.  12;  Lee  ▼.  StcUe^  69  (Ja. 
705;  Turner  v.  State^  78  Qa.  174.    In  this  case  the  accused 
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was  apprised  by  the  warrant  for  his  arrest,  soTeral  days  before 
the  indictment  was  found*  that  the  case  would  go  before  the 
grand  jury,  and  it  is  not  shown  in  his  plea  or  motion  to  quash 
that  he  bad  no  opportunity  to  make  the  objection  by  chal- 
lenge.   The  case  of  Beieh  t.  StaUj  63  Ga.  73,  21  Am.  Bep.  265, 
is  distinguishable  from  this  case  and  the  others  cited.    There 
the  grand  juror  was  an  alien,  and  was  therefore  incompetent 
to  serve  in  any  case.    Not  being  a  citizen,  he'  lacked  one  of 
the  necessary  qualifications  prescribed  by  law.     Here  the 
grand  juror,  so  far  as  appeared,  had  all  the  legal  qualifications 
to  act  generally  in  that  capacity,  but  was  subject  to  objection 
merely  because  of  implied  bias  in  the  particular  case.    More- 
over, in  Reich  y.  State^  63  Qa.  78,  ^1  Am.  Rep.  265,  the  charge 
was  preferred  by  special  presentment;  so  there  was  no  reason 
to  suppose  that  the  accused  could  have  anticipated  the  action 
of  the  grand  jury.    The  distinction  between  grounds  of  chal- 
lenge propter  aj%cft4m,  or  for  favor,  and  grounds  propter  de^ 
fcetumy  which  go  to  the  lack  of  capacity  to  serve  in  any  case, 
and  which  would  render  the  accusation  void  if  successfully 
maintained,  is  noted  in  the  case  of  Belts  v.  State^  66  Ga.  608. 
It  was  there  held  that  ^4t  was  not  a  good  plea  in  abatement 
to  an  indictment,  that  one  of  the  grand  jurors  who  found  it 
had  previously  been  a  member  of  the  coroner's  jury  who  sat 
upon  the  corpse  and  who  found  that  the  deceased  had  come 
to  his  death  at  the  hands  of  the  present  defendant,  and  that 
the  killing  was  murder."  In  fFtUiam  v.  SiaU,  69  Ga.  12  (5  c), 
it  was  held  that  *4f  a  defendant  in  a  criminal  case  can  ex- 
cept to  a  grand  juror  at  all,  on  the  ground  that  he  has  formed 
and  expressed  an  opinion,  it  should  be  done  before  the  true 
bill  is  found,  and  not  on  the  trial  thereunder.    Certainly  so 
where  the  defendant  had  notice  of  the  pending  consideration 
of  his  case  by  the  grand  jury,  by  reason  of  having  been  pre- 
viously placed  under  bond.''    ^  The  truth  is,"  said  Jackson, 
C.  J.,  in  the  opinion  in  that  case,  ^  it  is  a  matter  of  compara- 
tively little  importance  that  grand  jurors  should  not  have 
formed  opinions,  because  they  only  put  the  party  on  trial, 
and  that  after  hearing  only  one  side  of  the  case.     If,  however^ 
it  is  deemed  important  in  a  particular  case  to  fight  the  prose- 
cution in  liminej  diligence  requires  that  the  challenge  be  made 
before  the  bill  is  found.     In  this  case  the  party  could  have 
done  so."    In  Lee  v.  State,  69  Ga.  705,  it  was  held,  as  in  the 
case  of  Bette  v.  State,  66  Ga.  608,  that  service  by  one  ci  the 
grand  jury  upon  the  coroner's  inquest  that  found  the  defend- 
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ant  had  committed  the  homicide  under  consideration,  was 
not  a  good  ground  for  a  plea  in  abatement.  The  court  said 
that  a  traverse  juror  stands  upon  a  different  plane  from  a 
grand  juror,  in  respect  to  causes  of  challenge.  "The  latter, 
where  there  is  a  homicide  proved,  only  puts  the  presumption 
of  the  law  into  the  form  of  an  accusation  against  the  slayer; 
the  former  tries  his  case,  and  must  be  without  bias  or  preju- 
dice," etc.  In'  Turner  v.  Statey  78  Qa.  174,  it  was  held  that 
'*  points  relating  to  the  number  of  grand  jurors  and  their  corn- 
petency  should  be  made  before  the  true  bill  is  found,  and  not 
on  the  trial  before  the  traverse  jury,  especially  where  the  de- 
fendant is  under  a  charge  that  apprises  him  that  the  case  will 
go  before  the  grand  jury,  by  being  under  bond  to  appear  or 
confined  in  jail  to  answer  the  offense  in  court."  See  also  itoby 
V.  State^  74  Ga.  812.  The  cause  of  disqualification  alleged  in 
the  present  case  belongs  to  the  same  class  of  causes  of  chal- 
lenge as  does  the  fact  of  service  by  a  grand  juror  on  a  previous 
investigation  of  the  same  subject-matter  in  controversy:  6 
Bac.  Abr.  853  et  seq.  In  Thompson  and  Merriam  on  JurieBy 
sec.  535,  it  is  said:  "  The  only  objections  which  can  be  taken 
to  grand  jurors  by  plea  in  abatement  must  be  such  as  would 
disqualify  the  juror  to  serve  in  any  case.  In  other  words,  the 
plea  must  show  the  absence  of  positive  qualifications  de- 
manded by  law.  All  other  objections  affecting  the  incompe- 
tency of  the  juror  must  be  taken  by  challenge,  if  at  all,  and 
will  not  be  heard  after  the  time  for  challenging  is  past.  Thus, 
it  is  not  a  good  plea  to  an  indictment  for  murder,  that  a  mem- 
ber of  the  grand  jury  which  found  the  indictment  was  a 
nephew  of  the  person  who  was  murdered  ":  See  State  v.  Eatter^ 
80  Ohio  St.  542,  27  Am.  Rep.  478,  which  was  a  case  of  this 
kind;  also  the  recent  case  of  State  v.  Sharpy  110  N.  G.  604,  in 
which  the  son  of  the  prosecutor  was  a  member  of  the  grand 
jury  and  actively  participated  in  the  finding  of  the  bilL 
Also  State  v.  Rickey,  10  N.  J.  L.  88;  State  v.  Hamlinj  47  Conn. 
95;  36  Am.  Rep.  54;  United  States  v.  Wkite^  6  Cranch  C.  C. 
457;  United  States  v.  Williamsy  1  Dill.  485  (opinion  by  DiU 
Ion,  J.).  Some  of  these  decisions  were  rendered  in  states  where 
there  were  no  statutory  provisions  as  to  the  challenging  of 
grand  jurors,  and  where  it  did  not  appear  that  it  had  been  the 
practice  to  exercise  this  right,  but  the  right  was  recognized  as 
existing  wherever  the  common  law  prevailed.  See  Wharton's 
Criminal  Pleading  and  Practice,  9th  ed.,  sees.  844,  850,  par.  4; 
1  Bishop's  Criminal  Procedure,  3d  ed.,  sees.  876,  878. 
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4.  The  exceptions  to  the  overruling  of  the  demurrer  as  to 
misjoinder  of  counts,  and  to  the  overruling  of  the  motion  to 
require  the  state  to  elect  upon  which  of  the  counts  it  would 
relj,  are  dealt  with  in  the  fourth  head-note.  As  to  these 
exceptions  see:  Hoskins  v.  State,  11  Qa.  94;  Stewart  v.  State^ 
68  Ga.  580;  Tkonvas  v.  State,  69  Ga.  786;  Johnson  v.  State,  61 
Ga.  213;  Gilbert  v.  StaU,  66  Ga.  460;  Hopkins'  Penal  Code, 
sees.  1614, 1616. 

5.  It  is  assigned  as  error  that  the  court  refused  to  continue 
the  case  for  the  term,  and  allowed  the  accused  only  twenty 
days  to  prepare  for  trial.  The  showing  for  continuance  and 
the  counter-showing  are  set  out  in  substance  in  the  reporter's 
statement.  On  the  counter-showing,  taken  in  connection  with 
the  showing,  there  was  no  abuse  of  discretion  by  the  presiding 
judge  in  denying  the  application.  And  no  error  appears  in 
admitting  in  evidence  the  facts  constituting  the  counter- 
showing,  most  of  them  consisting  of  acts  and  declarations  by 
the  prisoner  himself  which  were  inconsistent  with  the  good 
faith  of  his  showing,  and  those  which  consisted  of  declarations 
by  others  not  being  separately  objected  to  on  the  ground  that 
they  were  hearsay. 

6.  The  testimony  ruled  upon  in  the  seventh  head-note  tended 
to  illustrate  the  motives  of  the  accused  in  the  transaction  in 
question,  and  was  clearly  admissible. 

7.  Several  grounds  of  the  motion  for  a  new  trial  are  based 
upon  the  failure  and  refusal  of  the  court  to  charge,  in  effect, 
that  if  the  name  signed  by  the  accused,  although  not  his  own, 
was  one  which  he  had  been  accustomed  to  employ  and  under 
which  he  had  done  business,  the  jury  could  not  convict  him. 
It  was  insisted  that  in  order  to  constitute  forgery  the  name 
must  have  been  assumed  for  the  sole  purpose  of  defrauding 
the  persons  alleged  to  have  been  defrauded.    We  think  it 
immaterial  for  what  purpose  the  name  was  originally  assumed 
and  used  if  it  is  shown  that  in  the  instance  in  question  it  was 
used  to  defraud.    It  was  a  fictitious  name  within  the  mean- 
ing of  the  statute  (code,  sec.  4453)  if  the  accused  gave  it  a 
fictitious  character  which  was  calculated  and  intended  to  de- 
ceive by  imparting  an  apparent  value  to  the  writing  which 
might  not  otherwise  attach  to  it  in  the  minds  of  the  persons 
with  whom  the  accused  was  dealing.    Where  one  has  been 
accustomed  to  use  a  certain  assumed  name,  it  is  not  to  be 
implied  merely  from  his  signing  such  name  to  a  bill  of  ex« 
change  or  other  writing  that  the  purpose  is  to  defraud;  it  is 
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not  forgery  aniess  there  is  something  else  besides  the  mere 
signing  to  show  that  the  fictitious  character  of  the  name  is  in 
that  instance  an  instrument  of  fraud.  In  the  case  of  In  re 
Dunn^  1  Leach  CI.  Gas.  67,  and  Reg  v.  Martin^  49  L.  B. 
C.  C.  244,  cited  for  the  plaintiff  in  error,  there  was  no  such 
showing  made.  In  the  present  case,  however,  the  accused,  at 
the  time  of  signing  the  writing,  gave  a  fictitious  character  to 
the  name,  upon  the  faith  of  which  he  induced  the  parties 
with  whom  he  was  dealing  to  give  value  for  the  writing. 
According  to  his  representations  to  them  it  was  the  name  of 
the  son  of  Lord  Beresford,  an  English  nobleman  of  great 
wealth,  who  was  about  to  deposit  in  bank  twenty-five  thou- 
sand dollars  in  the  name  of  this  son.  When  Mr.  Hamilton 
hesitated  about  paying  the  money  the  accused  said:  ''Our 
name  can  command  any  amount  of  money  in  England.''  He 
not  only  used  an  assumed  name,  but,  in  connection  with  the 
signing  of  the  writing  in  question,  gave  #  fictitious  character 
to  the  name,  and  impersonated  that  character  in  order  to 
obtain  money  upon  the  writing,  which  he  might  not  have 
gotten  if  he  had  simply  represented  himself  to  be  Walter  S. 
Beresford,  or  had  stopped  with  the  representations  he  had 
made  as  to  his  own  wealth,  without  making  these  additional 
representations  as  to  his  relationship  and  standing.  The  par- 
ties with  whom  he  was  dealing  paid  over  their  money  to  the 
supposed  son  of  Lord  Beresford  upon  the  faith  of  a  writing 
executed  by  the  accused  in  that  character,  when,  as  it  afteor- 
wards  turned  out,  the  name  used  was  not  his  own  name,  and 
Lord  Beresford  had  no  son  of  the  name  used.  There  being 
no  such  son  it  was  not  a  case  of  personating  another,  as  con- 
templated by  section  4596  of  the  code.  It  was  the  person- 
ating of  a  fictitious  person,  and  this  is  of  the  essence  of  the 
offense  described  in  the  section  upon  which  the  first  count  of 
this  indictment  was  based:  Code,  sec.  4453. 

8,  9.  The  court  did  not  err  in  its  instructions  as  to  what 
constituted  a  counterfeit  letter  or  writing  under  section  4455 
of  the  code.  The  evidence  warranted  the  verdict,  and  there 
was  no  error  in  not  granting  a  new  trial  oo  any  one  of  the 
grounds  contained  in  the  motion  therefor. 

Judgment  affirmed.  ^^_^ 

CoKTiin7ANOX— DisoRRiOH  OT  CouBT.—A  motion  to  postpone  a  trial  lo 
a  later  day  ia  addressed  to  the  diBcretion  of  the  coart,  and  its  mling  thereon 
will  not  be  disturbed  in  the  absence  of  an  abuse  of  this  disoretions  Chmmt 
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▼•  Stale,  28  Fla.  113;  29  Am.  8t  Eepi  232;  and  note;  tlso  Aldbamaete,  B.  B, 
Co.  T.  Bill,  93  Ala.  614;  80  Am.  St.  Bep.  65,  where  it  was  held  timt  th« 
diaoretioD  of  the  trial  ooart  in  granting  or  refosing  a  oontinnanoe  ia  onre* 
Tiewable. 

BxTBADinoH— Dbtkhtzom  lOB  AvoTHXB  Gbimx. — ^Where  one  ttata  pro- 
«uea  the  extradition  from  ao other  state  of  an  alleged  fugitive  from  jnstioe, 
to  be  prosecnted  for  some  particular  offense  for  which  his  extradition  was 
obtained,  he  cannot  be  prosecuted  in  snch  stat^  for  another  and  different 
offense  until  he  has  had  a  reasonable  time  in  which  to  return  to  the  place 
from  which  he  was  extradited:  State  t.  Hatt,  40  Kan.  338;  10  Am.  St.  Rep. 
200,  and  extended  note:  BxparU  McKrUgU,  48  Ohio  St  588;  extended  note 
to  MaUer  <^  Fetter,  S7  Am.  Dec  400.  In  People  t.  Crase,  135  K.  Y.  536,  81 
Am.  St.  Bepb  860,  and  Commonwealth  t.  Wright,  158  Mass.  149,  35  Am.  St. 
Kep.  475,  it  was  held  that  a  fugitive  from  justice,  surrendered  to  the  au* 
thoritiea  of  this  state,  upon  their  demand,  by  the  governor  of  another  states 
may  be  held  and  tried  here  for  a  crime  other  than  that  charged  in  the  war* 
tnnt  by  which  he  was  arrested  and  surrendered  in  the  state  to  which  he 
bad  fled  when  the  criminal  act  for  which  he  was  extradited  and  that  for 
which  he  is  indicted  and  held  is  the  same. 

Okaxd  Jubt— QuALmcATiom— Objkotiohs  to.  How  Taken.— This  quee* 
tion  is  thoroughly  discussed  in  the  monographic  note  to  CommonweaUh  v. 
Green,  12  Am.  St.  Rep.  90a 

CRncTifAL  Law— NoLLB  PBOfiSQUi  A  Bab:  See  extended  note  to  State  t. 
Ckampeau,  36  Am.  Rep.  755.  A  nolle  proeeqtd  does  not  amount  to  an  acquittal 
er  a  pardon,  but  is  simply  a  discharge  of  a  particular  indictment  upon  which 
it  ia  entered,  and  is  no  bar  to  a  future  indictment  for  the  same  offenses  Stale 
▼.  Hormbff,  8  Rob.  (La.)  583;  41  Am.  Deo.  314»  and  note;  Contra:  Mount  v. 
State,  14  Ohio  St.  295;  45  Am.  Dec.  542.  See  also  State  r.  Smith,  49  N.  H. 
155;  6  Am.  Rep.  480. 

IiTDiCTMBHT— JonfDXB— ELionov  BBTWBBR  CSouNTS.— Several  distinct 
feloniee  may  be  charged  in  the  same  indictment  when  all  relate  to  the  same 
tnuksaction  and  admit  of  the  same  legal  judgment^  and  as  a  rule  the  prose- 
eatian  will  not  be  required  to  elect  on  which  count  it  will  proceed  in  such  a 
case:  State  T.  ffotaot  109  Mo.  654;  32  Am.  St  Rep,  686^  and  note  with  cases 
coUected. 

FoBOBBT— SioMiiro  Fiormovs  Namb.— Signing  the  name  of  a  fictitioua 
person  with  the  intent  to  defraud  is  a  forgery:  State  v.  Warren,  109  Mo.  430| 
S2  Am.  St  Rep.  681,  and  note}  State  y.  Wheeler,  20  Or.  192;  23  Am.  St 
B^  119,  and  notaw 
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Inman  V.  Elbebton  Aib  Linb  Railboad  Company. 

[goGBOBaxA,6n.] 

Bail&oads— Firs  Oausbd  st  Sparks— BanDSN  of  Proof.— In  ao  aotion  to 
recover  for  the  loss  of  property  by  fire  alleged  to  hare  been  caused  by 
sparks  escaping  from  one  of  two  locomotives  belonging  to  »  railroad 
oompany,  the  burden  of  proof  is  upon  the  plaintiflf  to  show  by  a  prepon« 
derauce  of  proof  that  the  fire  was  communicated  by  one  of  the  locomo- 
tives as  alleged,  and  proof  of  »  mere  possibility  that  it  oame  from  such 
source  is  not  sufficient. 

Railroads— Liability  for  Firs  Oaubbd  bt  Sparks.— When,  in  an  aetioa 
to  recover  for  the  loss  of  property  by  fire  alleged  to  have  been  caused  by 
the  escape  of  sparks  from  one  of  two  railroad  locomotives,  it  is  shown 
that  the  fire  was  communicated  from  one  of  them,  still  the  company  is 
not  liable  if  it  exercised  all  reasonable  care  and  diligence  in  keeping  snch 
locomotives  in  proper  condition,  as  well  as  in  properly  managing  and 
operating  them  at  the  time  and  place  in  question. 

Railroads— Firs  Caussd  bt  Sparks— Evidrncs  of  NsaLiosNOS.— In  an 
action  to  recover  for  loss  by  fire  alleged  to  have  been  caused  by  tho 
escape  of  sparks  from  one  of  two  particular  railroad  locomotives,  evi- 
dence that  other  locomotives  belonging  to  the  same  company  had  at 
other  times  emitted  sparks  at  or  near  the  place  of  the  fire  in  question  is 
not  admissible  to  show  negligence  on  the  part  of  the  company. 

Railroads— Firs  Caxtskd  bt  Sparks — Evidbnck  of  Neoligekob.— When, 
in  an  action  to  recover  for  loss  by  fire  caused  by  the  escape  of  sparks 
from  a  railroad  locomotive,  the  locomotive  which  caused  the  fire  oannot 
be  fully  identified,  evidence  that  the  company's  locomotives  frequently 
emitted  sparks  on  former  occasions  near  the  time  of  the  fire  in  question 
is  generally  relevant  and  competent  to  show  habitual  negligence  on  tbo 
part  of  the  company,  but  when  the  locomotive  alleged  to  have  caused 
the  fire  is  identified,  evidence  as  to  the  condition  of  other  locomotives 
and  of  their  causing  fires  is  clearly  irrelevant  and  inadmissible. 

Railroads— Firs  Caused  bt  Sparks— Erronbous  IvsTRUonoss  vor  Ra- 
QUiRiNo  Reversal  of  Judgment. — When  the  controlling  issue  in  a  o«ao 
is  whether  or  not  the  fire  complained  of  originated  from  sparks  emitted 
by  a  particular  railroad  locomotive,  and  the  evidence  shows  clearly  that 
it  did  not  so  originate,  and  consequently  that  the  defendant  is  not  liable, 
instmotions  based  upon  the  hypothesis  of  negligence  on  the  part  of  the 
plaintiff  as  causing  the  loss,  though  not  authorized  by  the  evidenoe,  will 
not  require  a  reversal  of  the  judgment  when  the  verdict  is  manifestly 
right. 

R.  J.  Jordan  and  W.  L,  Hodges^  for  the  plaintiffs  in  error. 

E,  Womack  and  A.  O.  McCurry^  for  the  defendant  in  error. 

Simmons,  J.  1.  The  action  was  against  the  railroad  com- 
pany for  the  value  of  certain  cotton  alleged  to  have  been 
burned  upon  a  platform  a  few  feet  from  the  defendant's  track, 
by  sparks  which  escaped  from  one  of  two  locomotives  de* 
scribed  in  the  declaration,  on  account  of  the  defective  con- 
dition of  the  engine  and  the  negligent  manner  in  which  il 
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was  operated.  The  verdict  was  in  favor  of  the  railroad  com- 
panjy  and  the  plaintiffs  made  a  motion  for  a  new  trial,  which 
was  overraledy  and  they  excepted. 

The  evidence  as  to  the  cause  of  the  fire  was  wholly  circum* 
stantiaL  It  was  shown  that  a  few  minutes  before  the  fire  was 
discovered  two  locomotives  of  the  defendant  passed  the  plat- 
form on  which  the  cotton  was  situated;  and  a  witness  testified 
that  he  eaw  the  smoke  of  one  of  them  fall  back  over  some  of 
the  cotton.  This  was  the  only  evidence  tending  to  connect 
the  defendant  with  the  burning.  On  the  other  hand,  it  was 
shown  that  a  strong  wind  was  blowing  past  the  platform  tow- 
ards the  engines  and  carrying  the  smoke  away  froift,  instead 
of  in  the  direction  of,  the  cotton;  also  that  the  smoke  from  a 
stationary  engine  at  a  cotton-gin  on  the  other  side  of  the  plat* 
form  had  been  blowing  in  the  direction  of  the  cotton  about 
twenty-five  or  thirty  minutes  before  the  fire  was  discovered 
and  for  some  time  before  that.  The  cotton  was  on  the  south 
side  of  the  platform;  the  railroad  track  was  at  the  east  side, 
twenty-five  or  thirty  feet  from  it,  and  ran  north  and  south, 
The  ooiton-gin  engine  was  southwest  of  it,  a  distance  of  about 
two  hundred  feet,  and  the  arm  of  the  smokestack  pointed 
northward.  Numerous  witnesses  testified  as  to  the  direction 
of  the  wind,  and  all  of  them  agreed  that  it  came  from  the 
sonthwestt  and,  according  to  some  of  them,  it  was  blowing 
**  fiercely,"  and  the  smoke  could  not  have  been  carried  from 
the  locomotives  back  to  the  cotton  on  the  platform.  One  of 
the  witnesses  stated  that  he  came  to  town  on  the  day  of  the 
fire  about  ten  o'clock  in  the  forenoon,  and  got  out  of  his 
buggy  at  the  southwest  end  of  the  platform,  where  the  cotton 
was  situated,  and  that  the  wind  was  blowing  the  smoke  from 
the  cotton-gin  engine  in  his  face  and  towards  the  cotton  that 
was  burned;  that  cinders  and  ashes  were  falling  on  his 
clothes  and  all  around  him.  He  remained  in  town  about  an 
hour  and  a  half,  and,  when  he  left,  the  smoke  and  cinders 
were  still  blowing  from  the  gin-engine.  The  fire  was  discov- 
ered about  half-past  two  that  afternoon.  Other  witnesses 
testified  that  sparks  from  the  gin-engine  had  fallen  on  them 
as  far  as  one  hundred  and  seventy-five  and  two  hundred  and 
fifty  feet  from  the  engine,  and  on  one  occasion  had  set  fire 
to  trash  near  where  the  cotton  was  burned.  No  one  testified 
as  to  having  seen  any  sparks  or  cinders  escape  from  the 
defendant's  locomotives  on  the  day  of  the  burning. 
The  burden  was  upon  the  plaintifis  to  establish  by  a  pre* 
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ponderance  of  evidence  that  the  fire  was  communicated  from 
one  of  these  locomotiyes.    They  showed  at  most  a  posBibilitj 
that  it  came  from  that  source.    On  the  other  hand,  this  was 
shown  to  be  exceedingly  improbable,  if  at  all  possible,  while 
it  was  not  only  possible  but  altogether  probable  that  the  fire 
was  caused  by  sparks  from  the  cotton-gin  engin&     We  think 
the  evidence  not  only  warranted,  but  demanded,  the  verdict. 
The  condition  or  management  of  the  locomotives,  which  the 
plaintiffs  claimed  to  be  negligent,  though  it  may  have  tended 
to  show  a  possibility  that  sparks  escaped  from  them  on  this 
occasion,  would  not  in  any  other  respect  count  against  the 
defendant,  unless  it  was  satisfactorily  established  that  sparks 
from  that  source  did  set  fire  to  the  cotton.    The  plaintiffs 
would  have  no  right  to  complain  of  such  negligence  unless  it 
was  shown  that  they  were  injured  by  it     But  even  if  it  had 
been  shown  that  the  fire  was  communicated  from  one  of  the 
locomotives,  there  was  sufficient  evidence  to  uphold  a  finding 
that  the  company  exercised  all  reasonable  care  and  diligence 
in  keeping  them  in  proper  condition,  as  well  as  in  properly 
managing  and  operating  them  at  the  time  and  place  in  ques- 
tion; and  if  this  was  so  the  company  would  not  be  liable* 
Outside  of  the  statement  of  a  witness  for  the  plaintiff,  that 
wood-burning   engines,  as  well  as  "coal-burners,''  needed 
wire-screens  to  prevent  the  escape  of  sparks,  the  only  evidence 
as  to  the  condition  of  the  locomotives  came  from  the  defendant, 
and  this  evidence  was  to  the  effect  that  each  of  them  had  a 
spark-arrester  of  the  latest  improved  pattern,  which  was  well 
adapted  to  the  purpose  and  was  the  best  in  use  for  that  kind 
of  engine;  and  that  although   no  wire-netting  was  used  in 
them,  such  netting  was  adapted  only  to  coal-burning  engines 
and  not  to  this  kind,  these  being  wood-burners;  that,  where 
wood  was  burned,  the  netting  would  choke  up  and  the  engine 
would  not  draw.    Several  witnesses  testified  that  the  engines 
and  the  spark-arresters  were  in  good  condition  and  that 
nothing  was  out  of  order.    A  witness  for  the  plaintiffs  testi- 
fied that  there  was  a  considerable  exhaust  from  the  engines 
as  they  passed  the  platform,  and  that  they  were  running 
rapidly;  but  this  was  denied  by  each  of  the  engineers.    As 
we  have  said,  however,  even  if  it  should  be  shown  that  there 
was  negligence  in  the  condition  and  running  of  the  engines, 
the  plaintiffs  would  have  no  right  to  complain  of  it  unless 
they  first  showed  that  they  were  hurt  by  it;  and  this  they 
have  failed  to  da 
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2.  Error  is  assigned  upon  the  refusal  of  the  court  to  admit 
efidence  that  other  engines  of  defendant,  besides  the  two 
alleged  in  the  declaration,  had  at  other  times  emitted  sparks 
At  or  near  the  place  of  the  fire  in  question;  this  evidence 
being  offered  to  show  general  carelessness  or  negligence  on 
the  part  of  the  defendant.    We  think  the  court  was  right  in 
declining  to  admit  evidence  of  this  kind.    The  declaration 
alleged  that  one  of  two  particular  engines  caused  the  burn- 
ing, and  the  engines  referred  to  were  distinctly  identified. 
One  was  the  Nancy  Hart  and  the  other  the  Ellen  B.  Peoples. 
It  was  not  claimed  that  the  fire  was  caused  by  any  other. 
The  question  before  the  jury  was  whether  ii  was  caused  by 
one  of  thesOf  and  the  negligence  alleged  was  negligence  in  the 
condition  and  management  of  these  two.    How  then  could  it  be 
material  or  relevant  to  show  negligence  on  other  occasions  and 
in  regard  to  other  engines  than  these,  especially  when  there 
was  no  attempt  to  show  that  such  other  engines  were  of  like 
construction?    The  cases  cited  in  support  of  the  contention 
that  this  testimony  should  have  been  admitted  are  clearly 
diBtinguishable  from  the    present    case.    In  some  of  them 
the  evidence  as  to  other  occasions  related  to  the  particular 
engine  which  was  alleged  to  have  caused  the  fire;  and  in  the 
other  cases  the  engine  that  caused  the  fire  was  not  identified. 
Where  the  engine  that  caused  the  fire  cannot  be  fully  identi- 
fied, evidence  that  the  defendant's  engines  frequently  emit* 
ted  sparks  on  former  occasions  near  the  time  of  the  fire  in 
question  is  generally  held  relevant  and  competent  to  show  ha* 
bitual  negligence,  and  to  make  it  probable  that  the  plaintiff's 
injury  proceeded  from  the  same  quarter;  but  when  the  engine 
is  identified,  the  same  reason  does  not  operate,  and  evidence 
tt  to  the   condition  of  other  engines  and  of  their  causing 
fires  is  clearly  irrelevant    To  this  effect  see  2  Shearman  and 
Redfield  on  Negligence,  sec.  675,  ed.  1888,  and  cases  cited.    See 
especially  the  following  cases:  Albert  v.  Northern  Cent,  Ry. 
Co.,  98  Pa.  St.  816;  Erie  Ry.  Co.  v.  Decker,  78  Pa.  St.  293; 
CoaUv.  Hannibal  etc.  R.  R  Co.,  60  Mo.  227;  Boyce  v.  Cheshire 
-S.  R.  Co.,  42  N.  H.  97;  JaekeonviUe  etc.  R,  £•  Co.  y.  Peninew 
laretc.  Land  Co.,  27  Fla.  1;  Ireland  v.  Cincinnati  etc.  R.  R.  Co.^ 
79  Mich.  163;  Gibhone  v.  Wisconsin  etc.  R.  R.  Co.,  68  Wis.  335. 
In  the  last  of  these,  the  question  is  considered  at  some  length, 
And  among  the  cases  discussed  is  that  of  Grand  Trunk  R.  R. 
Co.  V  Richardson,  91  U.   S.   454,  which  was  the  authority 
loainly  relied  upon  by  counsel  for  the  plaintiff  in  error  here« 
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It  is  said:  ^*  In  that  case,  both  in  the  brief  of  the  learned  couQ- 
sel  and  in  the  opinion  of  Mr.  Justice  Strong,  the  language  ifl 
very  carelessly  used,  that  evidence  that  the  locomotiveB  of  th« 
company,  at  other  times  and  places  on  the  same  road,  were 
so  constructed  as  to  scatter  fire  along  the  track  might  tend  to 
prove  a  possibility,  and  a  consequent  probability,  that  some 
locomotive  of  the  company  caused  the  fire  and  show  a  negli- 
gent habit  of  the  officers  and  agents  of  the  railroad  company." 
But  in  that  case  it  is  said  in  the  opinion:  'The  particular 
engines  which  caused  the  fire  were  not  identified.'     In  such 
a  case  such  evidence  might  tend  to  prove  the  possibility  and 
consequent  probability  that  some  locomotive  of  the  company 
caused  the  fire.    This  wonderfully  loose  logic  may  be  satlBfao- 
tory  to  a  judicial  mind  in  cases  where  there  was  no  proof  that 
any  particular  and  identified  locomotive  caused  the  fire  in 
question,  if  any  locomotive  of  the  company  did.    But  in  dae 
deference  to  the  learned  judge  who  wrote  the  opinion,  and  the 
other  judges  who  have  used  this  language,  it  is  submitted 
that  a  possibility  can  never  establish  a  probability  of  a  fact 
required  to  be  proved  in  order  to  make  a  railroad  company  or 
any  party  liable  in  any  action  whatever,  and  the  proposition 
is  no  sounder  in  logic  than  in  law.     It  would  be  a  monstrous 
doctrine  that  when  a  party  is  sued  in  tort  for  a  personal  in* 
jury  to  another,  occasioned  by  his  negligence  in  not  furnish- 
ing proper  appliances,  or  otherwise,  his  common  carelessnesSi 
or  carelessness  in  other  cases,  tends  to  prove  the  'possibility,' 
and  therefore  'probability,'  that  the  act  charged  was  the  result 
of  his  negligence,  without  proof  even  that  he  committed  it." 

In  the  case  of  East  Tennessee  etc.  By  Oo.  v.  Hesters^  decided 
by  this  court  at  the  last  term  (90  Ga.  ll),  in  which  the  testi- 
mony as  to  the  escape  of  sparks  from  engines  of  the  defendant 
on  occasions  previous  to  the  fire  in  question  was  held  admissi- 
ble, the  evidence  for  the  company  showed  that  all  the  locomo- 
tives of  the  company  were  kept  substantially  in  the  same 
condition.  Besides,  in  that  case  there  was  a  general  allega- 
tion that  the  fire  was  caused  by  the  defendant's  engines,  and 
no  particular  enginees  were  described  or  identified. 

3.  Complaint  is  made  that  the  court  erred  in  charging  the 
jury  upon  the  hypothesis  of  negligence  on  the  part  of  the 
plaintifis,  because  the  instructions  on  this  subject  were  inap- 
plicable to  the  case  and  without  evidence  upon  which  to  predi- 
cate them.  If  these  instructions  were  erroneous,  the  error 
was  not  such  as  to  require  a  reversal  of  the  judgment    The 
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eoDtrolIing  isstie  in  the  case  being  whether  or  not  the  fire  ori- 
ginated from  sparks  emitted  by  one  of  the  defendant's  loco- 
motivefl,  and  the  evidence  showing  clearly  that  it  did  not  so 
originate,  and  consequently  that  the  defendant  was  not  liable, 
the  instructions  complained  of  probably  did  not  influence 
the  jury,  or,  if  they  did,  they  did  not  mislead  as  to  the  result; 
and  the  verdict  being  manifestly  right,  it  should  not  be  set 
aside. 
Judgment  affirmed. 

Railsoass — Fibs  Gauskd  bt  Sparks— Burdxh  of  Paooy.— In  an  motion 
ior  daoMgeo  agamst  a  railroad  oompany  for  injnry  eansod  by  a  lire  alleged 
to  bare  been  oaoeed  by  sparks  from  one  of  its  looomoUves,  the  plaintiff  must 
prore  that  the  sparks  so  emitted  were  the  caase  of  the  fire:  Hendenon  ▼• 
PhOadeiphta  etc  Ry,  Co.,  144  Pa.  St.  461;  27  Am.  St.  Rep.  652,  and  note; 
^rm^loii  T.  LomtvUU  etc  Sy.  Co.,  41  La.  Ann.  96.  After  the  plaintiff  in 
BBch  an  action  has  proved  that  the  locomotive  of  the  defendant  threw  ont 
the  fire  which  cansed  the  injury,  he  has  made  ont  a  prima  fade  case  of  negli« 
genee  against  the  railroad  oompany:  Johnson  ▼.  Northern  Pac,  R.  S,  Co,t 
1 N.  D.  354;  Fort  Seott  etc.  B.  R.  Co.  ▼.  Karracker,  46  Kan.  511.  This  ques- 
tion is  thoronghly  disonased  in  the  monographio  note  to  Burrouf^  T.  Hoih 
mkmc  R.  R.  Co.,  3S  Am.  Deo.  71. 

BAiuioADS~LiABiLnT  fOB  FiBi  Causbd  BT  Spabks.— Where  property 
is  set  on  fire  by  sparks  from  a  passing  engine,  the  railroad  is  not  liable  if  it 
was  gnilty  of  no  negligenoe  bnt  need  due  care  and  skill  in  carrying  on  its 
bosineaa:  Burroughs  t.  Bouaatonk  R  R.  Co.,  15  Conn.  124;  38  Am.  Dec  64^ 
and  extended  note  thoroughly  discussing  this  subject:  Franiford  etc  TVtm- 
ptie  Co.  ▼.  PhOadeiphia  etc  R.  R.  Co.,  54  Pa.  St.  345;  93  Am.  Dec.  708,  and 
note;  Kentucky  etc  R.  R  Co.  v.  Barrow^  89  Ey.  638:  See  also  the  extended 
note  to  Fiynn  ▼.  San  FrancUeo  etc  R.  R.  Co.,  Q  Am.  Bep.  597. 

Railboads— PiBi  Caxtsbd  by  Sfabxs — EviDBHOB. — ^Where  the  fire  re. 
salting  in  the  injnry  complained  of  is  shown  to  have  been  set  by  a  partion* 
lar  leeomotiTO,  evidence  of  fires  set  out  by  other  locomotives  is  inadmiasiblet 
Jadnonvme  etc  Rg.  Co.  v.  Peninsular  Land  etc  Co.,  27  Fla,  1;  Ireland  r. 
Gadmiati  etc  R.  R  Co.,  79  Mich.  163:  See  an  extended  discussion  of  this 
question  in  the  note  to  Burroughs  v.  Housatonie  R  R  Co.,  98  Am.  Deo.  73i 
If,  however,  the  action  is  to  recover  for  a  fire  caused  by  an  unidentified  en- 
gine, evidence  that  the  company's  locomotives,  many  of  them,  at  or  about 
the  time  of  the  fire,  threw  out  large  sparks  and  kindled  numerous  fires  upon 
that  portion  of  the  road  is  admissible:  Henderson  v.  PkUadeiphia  tic  Ry.  Co^ 
144  Pa,  St  461;  27  AnL  St  Rep.  652,  and  see  to  the  sameeffeot:  Shddws  t. 
Hudson  River  R  R.  Co.,  14  N.  Y.  218;  67  Am.  Dee.  156^  and  note. 
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AsBinuTioir  Ain>  Awabi^— AmmnoN  ov  EviDKiras  Aim  Closb  o9 
Oasb.— When  th*  preTuling  party  ia  aa  arbitration  prooeeding,  after 
anBOQttemg  hie  caae  aa  elosed  and  after  the  arbitratcxa  have  atated  tha^ 
no  fnrther  testimony  will  be  heard,  prodaoes  eTidenoe  which  is  reoeirod 
to  settle  in  his  favor  a  conflict  in  the  evidence  without  notice  to  or  any 
opportunity  afforded  the  losing  party  to  hear  or  reply  to  such  evidence^ 
this  is  a  suffic'ent  ground  for  setting  aside  the  award,  withovit  any 
charge  of  fraud,  or  evidence  by  the  unsuccessful  party  that  he  is  in* 
Jared  thereby, 

Abbitration  ahd  Award— Ayoiduiob  of  Awabo  pob  MnooHiyaoxL— 
When  a  party  attacking  an  award  shows  that  the  arbitraton^  withoot 
notice  to  him,  and  after  having  annonnoed  that  they  would  hear  a» 
fnrther  eyidenoe,  then  proceeded  to  receive  evidence  in  behalf  ol  th* 
■aooessful  and  opposing  party,  there  la  no  presumption  that  the  attack- 
lag  party  consented  thereto,  nor  is  the  burden  of  proof  on  him  to  show 
an  absenoe  of  notice  of  the  taking  of  such  evidenoe. 

AmBiTBATioii  AKD  AwABD— ATTACK  UpoN.— When  an  award  la  attaekad 
for  misconduct  on  the  part  of  the  arbitrators  and  the  miceesffnl  party, 
the  jury  have  no  right  to  consider  the  legal  ability,  buaineea  akill^  or 
systematic  habits  of  the  arbitrators  in  reaching  a  conclusion  aa  to  aa 
iiaoe  of  faot  upon  which  the  award  may  have  been  based. 

H.  T.  Lemsy  W.  M.  Sima^  and  W.  M.  and  M.  P.  Beeae^  for 
the  plaintiff  in  error. 

W,  M.  Howard^  B.  S.  Irvin^  and  W.  WywM  and  /•  JJ.  Lump- 
iifiy  for  the  defendant  in  error. 

SiMMONBy  J.  Certain  matters  of  dispute  between  Roane  and 
Jackson  were  submitted  to  arbitration,  and  the  award  was  in 
favor  of  Jackson.  Roane  filed  exceptions,  all  of  which  were 
stricken  out  on  demurrer,  except  one.  In  this  exception  it 
was  complained  that  the  award  was  illegal  because  of  the  im* 
proper  conduct  of  the  arbitrators  in  bringing  before  themselvee 
one  Vickers,  after  the  testimony  on  both  sides  was  closed,  and 
taking  his  ex  parte  statement  in  the  case,  without  notice  to 
Roane  or  his  counsel,  and  without  affording  them  an  oppor- 
tunity to  examine  him.  Jackson  joined  issue  upon  the  ex- 
ception, and  on  the  trial  of  the  issue  attempted  to  show  that 
there  was  a  general  agreement  by  the  parties  that  the  arbi- 
trators might  at  any  time  call  witnesses  and  continue  the  in* 
vestigation  after  the  parties  had  announced  dosed;  also  that^ 
during  the  examination  of  Vickers,  one  of  the  counsel  for 
Roane  came  into  the  room  and  heard  him  examined,  and 
offered  no  objection.     This  was  contradicted.    According  to 
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(he  testimony  of  Boane  and  his  connsel  no  such  agreement 
vas  entered  into,  and  Vickers  was  examined  withont  their 
knowledge  or  consent  and  after  the  arbitrators  had  announced 
that  no  further  testimony  would  be  heard.  No  notice  was 
given  them  of  the  intention  to  examine  the  witness  or  of  the 
time  and  place  of  the  hearing,  and  they  knew  nothing  of  it 
until  after  the  award  was  made.  It  appears  also  that  the 
examination  was  had  at  the  request  of  the  successful  party, 
to  support  him  in  a  conflict  between  his  own  testimony  and 
that  of  the  opposite  party.  The  jury  found  against  the  award 
"upon  the  specifications  made  in  the  issue  submitted." 

1.  The  plaintiff  in  error  contends  that  before  an  award  can 
be  set  aside  on  this  ground,  the  excepting  party  must  show 
tiiat  he  was  hurt  by  the  misconduct  complained  of^  especially 
if  no  fraud  in  the  arbitrators  is  charged.  It  is  assigned  as 
error  that  the  court  refused  to  instruct  the  jury  to  this  effect, 
but  on  the  contrary  charged  them  that  no  such  burden  was 
imposed. 

There  was  no  error  in  this*    Misconduct  of  the  kind  here 

shown  is  of  itself  a  sufficient  ground  for  setting  aside  the 

award,  and  this  is  so  whether  fraud  is  charged  or  not.    The 

code  (sec.  2890)  declares  that,  '*  to  sustain  an  award  no  un- 

fair  advantage  should  be  given  to  either  party  in  the  hearing 

of  the  case  or  the  rendering  of  the  award.''    It  will  hardly  be 

questioned  that  in  this  case  an  unfair  advantage  was  given 

Uie  successful  party,  if  it  be  true  that  at  his  instance,  after 

he  had  announced  closed,  and  after  the  arbitrators  had  stated 

that  no  further  testimony  would  be  heard,  and  without  notice 

to  the  opposite  party  or  any  opportunity  being  afforded  the 

latter  to  hear  and  reply  to  it,  other  testimony  was  received  to 

settle  in  his  favor  a  conflict  between  that  party's  testimony 

and  his  own.    Certainly  the  complaining  party,  after  showing 

these  facts,  will  not  be  required  to  go  further  and  probe  the 

mind  of  each  arbitrator,  and  show  that  the  testimony  thus 

improperly  received  operated  against  him  in  the  making  up 

of  the  award.    It  was  incumbent  rather  upon  the  party  who 

procured  its  introduction  to  show,  if  he  could,  that  it  was 

harmless. 

In  Wilkim  t.  Van  Winkle^  78  Oa.  667,  the  prevailing  party, 
in  the  absence  of  the  other  party,  and  after  the  evidence  was 
closed,  handed  to  one  of  the  arbitrators  a  newspaper  contain- 
ing quotations  of  prices  of  oil  and  meal,  and  showing  the  dif- 
ference between  tiie  good  and  bad  kinds  of  them;  and  this 
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vras  made  a  ground  of  exception.  The  prices  of  oil  and  meal 
and  the  difference  between  the  good  and  bad  kinds  were 
a  material  part  of  the  inquiry  before  the  arbitrators,  but  upon 
the  trial  of  the  exception  the  paper  was  not  produced,  and  it 
did  not  appear  what  the  prices  quoted,  or  the  differences 
shown  by  it,  were.  So  there  were  no  means  of  knowing 
whether  the  paper  operated  in  favor  of  the  party  who  gave  it 
to  the  arbitrator  or  not.  The  party  himself  testified  that  he 
gave  it  to  the  arbitrator  without  any  improper  intention,  and 
because  he  was  informed  that  the  arbitrator  selected  by  the 
opposite  party  had  requested  it;  that  he  did  not  think  it  was 
in  his  own  favor;  and  did  not  offer  it  in  evidence.  It  was 
held,  nevertheless,  upon  this  showing,  coupled  with  the  fact 
that  the  oath  taken  by  the  arbitrators  was  different  from  the 
one  prescribed  by  the  statute,  that  the  setting  aside  of  the 
award  was  proper.  The  leading  case  on  this  question  is  that 
of  Walker  v.  Frobisher,  6  Ves.  Jr.  70.  In  that  case,  as  in  this, 
the  award  was  set  aside  because  the  arbitrator  had  received 
evidence  after  notice  to  the  parties  that  he  would  receive  no 
more.  The  arbitrator  swore  that  this  evidence  had  no  effect 
upon  his  award.  Lord  Chancellor  Eldon,  however,  in  decid- 
ing the  case,  said:  '^  The  award  may  have  done  perfect  justice, 
but  upon  general  principles  it  cannot  be  supported."  Such 
conduct,  it  was  held,  ''must  be  fatal  to  the  award."  In 
Morse  on  Arbitration  and  Award  it  is  said:  *'The  rule  of  re- 
quiring the  arbitrator  to  hear  nothing  on  behalf  of  either 
party  unless  the  other  party  is  present,  or  has  distinctly  as- 
sented to  his  doing  so,  is  generally  very  rigidly  enforced. 
^  The  smallest  irregularity,'  says  Russell,  ^  is  often  fatal  to  the 
award.' "  And,  he  adds,  it  makes  no  difference  that  the  arbi- 
trator acted  from  unimpeachable  motives.  (Page  126,  ed« 
1872,  and  pp.  533  et  seq.)  See  also  Abbott's  Trial  Evidence, 
ed.  1890,  470;  Watson  on  Arbitration,  75;  11  Law  Lib.  89. 
Stress  was  laid  by  the  plaintiff  in  error  upon  the  conten- 
tion that  the  opposite  party  was  himself  examined  ex  parte 
after  the  testimony  was  closed.  This  was  denied,  but  we 
think  it  immaterial  whether  he  was  so  examined  or  not.  On 
this  subject  we  quote  again  from  Morse:  **  It  makes  no  differ* 
ence  that  the  party  who  objects  to  an  award  on  the  ground 
that  a  witness  on  behalf  of  the  other  party  has  been  examined 
in  his  absence,  and  without  notice  to  him,  has  himself  been 
guilty  of  a  like  irregularity  in  privately  communicating  with 
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the  arbitrator.    It  is  not  a  case  for  balancing  irregularities'*: 
Morse  on  Arbitration  and  Award,  127,  and  cases  cited. 

2.  It  is  complained  that  the  court  erred  in  charging  as  fol* 
lows:  ''If  you  should  find  from  the  evidence  that  the  arbi* 
trators  closed  the  case  as  to  the  introduction  of  other  evidence, 
and  so  announced,  and  if  you  should  further  find  from  the 
evidence  that  the  witness  Vickers  was  afterwards  introduced 
and  examined  by  the  arbitrators  without  notice  to  the  parties, 
the  burden  of  proof  is  cast  upon  the  person  offering  for  judg- 
ment such  award,  to  show  to  your  satisfaction  that  the  parties 
or  their  counsel  consented  thereto,  and  that  the  objector  or 
his  counsel  knew  of  the  introduction  and  examination  of  such 
witness  and  did  not  object  thereto,  or  was  present,  or  other- 
wise waived  notice  or  objections  thereto,  until  after  the  award 
was  made.'' 

While  it  is  true  that  the  party  attacking  an  award  must 
negative  the  presumptions  in  its  favor,  we  think  when  he 
■hows  that  the  arbitrators,  without  notice  to  him,  and  after 
having  announced  to  him  that  they  would  hear  no  further 
evidence,  nevertheless  did  so,  there  is  no  presumption  that  he 
consented.  The  absence  of  notice  under  such  circumstances 
is  prima  facie  irregular,  especially  where,  as  in  this  case,  it 
appears  that  the  hearing  of  such  evidence  was  had  in  behalf 
of  the  opposite  party.  There  was  no  error,  therefore,  in  charg* 
ing  the  jury  that  the  burden  was  upon. the  party  offering  the 
award  for  judgment  to  account  for  the  absence  of  notice. 

8.  It  is  complained  that  the  court  erred  in  charging  that 

the  jury  were  not  authorized  to  consider  the  legal  ability, 

business  skill,  or  systematic  habits  of  the  arbitrators  in  reach* 

ing  a  conclusion  as  to  the  issue  of  fact  in  the  case.    That 

issue  was  whether  they  heard  evidence  in  the  absence  of  the 

excepting  party  or  his  counsel  without  notice  or  consent 

Clearly,  the  ability  or  systematic  habits  of  the  arbitrators 

would  be  inadmissible  as  evidence  to  show  whether  they  did 

this  or  not,  and,  a  fortiori,  could  not  be  considered  when  there 

was  no  proof  about  them.    It  appears  from  the  motion  for  a 

new  trial  that  this  charge  was  given  because  counsel  for  the 

movant  had  contended  in  his  argument  to  the  jury  that  in 

determining  the  issue  they  should  take  these  things  into 

consideration. 

4.  The  evidence  warranted  the  verdict,  and  there  was  no 
error  in  overruling  the  motion  for  a  new  trial.  Exceptions 
pendente  lite  to  the  overruling  of  the  demurrer  to  the  excep- 
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tion  upon  which  the  award  was  set  aside  were  sent  to  this 
court  by  the  clerk  as  a  part  of  the  record,  but  no  reference  ia 
made  to  them  in  the  bill  of  exceptions,  and  no  error  assigned 
therein  upon  the  overruling  of  the  demurrer. 
Judgment  affirmed. 

AasiTBATioir—MiaooiiDUCT  ov  Arbixratobs— IicraAOHMiirr  of  Awabdw 
An  award  will  be  set  aaide  where  the  oondnot  of  one  of  the  arbitrators 
amonnte  to  misbehayior,  and  resnlts  in  injury  to  one  of  the  parttet:  Skipmam 
T.  Fteteher,  82  Va.  601;  Bobituon  v.  Shankt,  118  Ind.  ISB.  This  qnettion 
Ifl  diteoMed  in  the  notes  to  the  following  oaeea:  Bruth  t.  Fiaker,  14  Am.  8t* 
Bep.  618;  Joeelyn  t.  Donnel,  14  Am.  Deo.  754;  Mornille  t.  American  TraU  So^ 
tktyt  26  Am.  Bep.  48.  A  oonrt  may  yaoate  an  award  for  oorroption,  frauds 
misoondnot^  or  misbehavior:  Smith  ▼.  Cutler,  10  Wend.  689;  85  Am.  Deo. 
580,  and  note.  Awards  will  be  set  aside  for  fraud,  acoident^  or  mistalcas 
Rand  v.  Sedingkm,  18  K.  H.  72;  38  Am.  Dee.  475,  and  note;  Muidrow  ▼• 
Nwrti,  2  CaL  74;  56  Am.  Deo.  813,  and  note.  An  award  will  be  set  aeid« 
for  partiality  or  corruption  of  the  arbitrators:  IRnereon  t.  UdaU,  18  Vi^  477| 
S7  Am.  Deo.  604.  and  note;  Mathkr  t.  ^Aeor.  102  DL  169|  40  Am.  Bep.  8781 


Obawpord  V.  Stath, 

[90  GlOBOIA,  70L] 

BiOVBXBT.-*To  CoNSTrruTB  RoBBKRT  there  mnst  be  foroe  or  Intimidation 
asportation  without  the  consent  of  the  owner,  and  an  intent  to  steaL 
Hence  when  a  person  takes  property  from  another  under  a  homt  /dm 
claim  of  right,  and  for  the  purpose  of  applying  it  to  the  payment  ol  a 
debt  due  from  the  latter,  the  crime  of  robbery  is  not  committed.  It  \m 
otherwise  if  the  claim  of  right  is  a  mere  pretense,  and  when  the  qneo- 
tion  whether  or  not  such  claim  is  6cfia  fide,  or  a  mere  pretense,  is  ia 
doubt  it  should  be  submitted  to  the  jury  for  detemmution. 

BoBBKBT.— To  O0N8TITUTI  BoBBBBT  it  is  not  neoessary  that  tlM  takiaa 
should  be  directly  from  the  person  of  the  owner.  It  is  sufficient  if  it  is 
done  in  his  presence,  against  his  will,  by  violence  or  putting  him  in  femr. 

BoBBBRT.— Right  to  Kill  ih  Dbfbndivo  Against  a  robbery  does  not  end 
as  soon  as  there  is  such  change  of  possession  of  the  property  taken  no 
will  render  the  crime  technically  oomplete.  Such  right  remains  with 
the  owner  so  long  as  his  proper^  is  in  his  immediate  prsoenos^  and  tha 
killing  of  the  robber  will  prevent  it  from  being  carried  away. 

MuRDBR— MANSLAUOHTBa— Rksistino  Trbspass.— Although  a  trespass,  not 
amounting  to  a  felony,  will  not  justify  murder,  and  is  not  of  itself  soA* 
eient  to  reduce  a  homicide  to  manslaughter^  yal  if  the  oironmstanoaa 
show  that  the  killing  was  the  result  of  a  suddei^  violsnt  impulse  of  paa> 
sion,  provoked  by  the  trespass,  especially  if  aooompanied  by  an  assanll 
with  a  deadly  weapon,  and  acted  upon  before  the  passion  has  time  ta 
cool,  this  is  such  provocation  as  will  operate  to  reduce  the  crime  to  man* 
slaughter. 

MURDBR— RiGBT  TO  Rbot  Trbsp ASS.— Section  43S2  of  the  Oeofgia  oad% 
dtir^ft'^ng  that  "  if  after  persuasion,  remonstranoe^  or  other  gentla 
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■aed,  A  foreiUtt  ftklaok  and  inraBion  on  the  proparfej  or  lukbitatUm  «f  ai^ 
oamiot  ba  preranted  it  ahall  ba  JaatifiaUa  homioida  to  kill  tha 
ao  forelbly  attaeking  and  inTading,*  haa  no  application  whan  tha 
property  attacked  or  invaded  ii  ao  inoonaiderable  that  the  injury  in* 
tended  ii  not  aeriona,  bnt  alight,  and  doea  not  inyohre  a  felony^  aaeh  aa 
tha  aeTering  from  a  aide  ot  meat  a  amall  portion  thereof. 

J.  W.  TFoZttfrSi  ani  Harriion  and  PiepU$f  for  the  pliuniiff  in 
error. 

/.  M.  Terrell^  attomey-generalf  and  IF.  N.  Sp&nce^  $olieUor» 
feneralj  for  the  state. 

SnocoNS,  J.  Crawford  was  found  guilty  of  murder;  his 
motion  for  a  new  trial  was  overruled,  and  he  excepted.  It 
appeared  from  the  evidence  that  while  the  defendant  was 
driving  his  wagon  along  the  highway,  the  deceased  drove  up 
behind  in  a  buggy,  whipping  his  horse  and  holloaing,  and 
npon  being  asked  by  another  person  present  whether  he  was 
drunk,  and  what  was  the  matter  with  him,  answered:  '*  No, 
by  Q — d,  I  am  not  drunk;  Warren  [the  defendant]  treated 
me  wrong  in  town."  The  defendant  and  the  deceased  quar- 
reled for  awhile,  but  finally  desisted;  and  when  they  got  to 
a  certain  point  in  the  road,  where  the  deceased  stopped,  one 
of  the  party  proposed  to  the  defendant  that  they  should  drive 
on  ahead,  so  that  the  deceased  would  not  catch  up  with  them, 
and  they  did  so;  but  the  deceased  soon  overtook  them,  jumped 
out  of  his  buggy,  ran  around  to  the  front  of  the  defendant's 
wagon,  calling  to  him,  ^G — d  damn  it,  stop  your  mules  and 
take  my  things  out,''  and  caught  hold  of  the  lines  and  stopped 
the  mules  himself.  The  ^  things"  referred  to  by  the  deceased 
were  articles  he  had  hired  the  defendant  to  carry  for  him  in 
the  wagon«  The  defendant  handed  them  to  the  deceased, 
and  the  latter,  after  putting  them  down,  stepped  to  the  wagon 
and  took  out  a  piece  of  meat  weighing  several  pounds,  which 
belonged  to  the  defendant,  and  threw  it  on  the  ground  with 
his  own  things.  The  defendant  said:  ^Bj  G — d,  what  does 
that  mean?"  The  deceased  replied  that  he  was  going  to 
have  a  quarter's  worth  of  the  meat,  and  that  the  defendant 
owed  him  a  quarter.  The  defendant  said  he  did  not  have  the 
money  then,  but  would  pay  it  when  they  reached  his  house, 
if  the  deceased  would  wait  until  they  got  there.  One  of  the 
party  said  he  would  pay  the  money  for  the  defendant  himself, 
but  the  deceased  refused  to  wait  or  to  take  the  money  ofiered 
him,  and  insisted  that  he  was  going  to  take  enough  of  the  de* 
imdant's  meat  to  pay  himself.    The  defendant  begged 
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not  to  do  BO,  saying  that  he  had  to  carry  it  home  to  live  on, 
and  that  if  deceased  persisted  in  taking  it  he  would  hurt 
him.  The  deceased  paid  no  attention  to  the  protests  of.  the 
defendant,  but  began  cutting  the  meat.  The  defendant  at- 
tempted repeatedly  to  snatch  the  meat  away  from  him  or  to 
push  him  off  from  it,  but  each  time  he  attempted  to  do  so 
the  deceased  "  raked  "  or  cut  at  him  with  his  knife,  and  be- 
gan again  to  cut  the  meat.  After  the  defendant's  last 
attempt  to  get  the  meat  away  from  the  deceased  in  this 
manner  had  proved  unsuccessful  he  stepped  back  and  picked 
up  a  fence-rail  lying  near,  which  was  about  ten  feet  long  and 
the  thickness  of  a  man's  arm,  and  when  the  deceased  had 
nearly  finished  cutting  off  a  piece  of  the  meat,  probably  about 
two  pounds  and  a  half,  struck  at  him  sidewise,  hitting  him 
on  the  head,  and  knocking  him  away  from  the  meat.  He  then 
threw  down  the  rail,  picked  up  the  meat  and  put  it  back  in 
the  wagon,  and  went  on  his  way.  The  blow  cut  the  skin  and 
made  a  wound  about  two  inches  long  on  the  head  of  the  de- 
ceased, but  it  did  not  appear  that  the  skull  was  broken. 
From  this  wound  he  died  the  next  day. 

1,  8.  The  theory  of  the  defense  was  that  the  killing  was 
justifiable,  because  done  to  prevent  a  robbery,  and  that  if  the 
deceased  was  not  attempting  a  robbery,  his  trespass  upon  the 
defendant  was  such  that  the  homicide,  if  not  justifiable,  was 
not  murder  but  merely  manslaughter.  In  defense  of  his  prop- 
erty *^  against  one  who  manifestly  intends,  by  violence  or  sur- 
prise, to  commit  a  felony"  thereon,  a  person  may  kill  the 
aggressor,  if  he  does  so  under  a  reasonable  belief  that  the 
killing  is  necessary  for  that  purpose:  Code,  sec.  4380;  1  Bast 
P.  C.  271;  1  Bishop's  Criminal  Law,  8th  ed.,  853,  876.  To 
constitute  robbery,  there  must  be  force  or  intimidation,  aspor- 
tation without  the  consent  of  the  owner,  and  an  intent  to 
steal.  It  is  unnecessary  that  the  taking  shall  be  directly 
from  the  porson  of  the  owner;  it  is  sufficient  if  it  is  done  in 
his  presence,  against  his  will,  by  violence,  or  putting  him  in 
fear:  Clements  v.  State,  84  Ga.  660;  20  Am.  St.  Rep.  386;  2 
Bishop's  Criminal  Law,  8th  ed.,  sec.  1178.  It  was  contended 
on  the  part  of  the  state  that  in  this  case  the  trespass  could 
not  have  amounted  to  a  robbery,  because  the  taking  was  un- 
der a  claim  of  right,  with  the  purpose  of  applying  the  prop. 
erty  taken  to  the  payment  of  a  debt  from  the  defendant  to 
the  deceased.  It  is  true  such  a  taking,  although  wrongful 
and  violent,  would  not  be  robbery  if  the  claim  of  right  was 
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in  good  faith,  and  if  the  taking  was  for  no  other  purpose  than 
to  satisfy  the  claim;  in  such  case  the  animus  furandi  would 
be  lacking.  But  it  would  be  otherwise  if  the  claim  of  right 
was  a  mere  pretext  covering  an  intent  to  steal:  2  Bishop's 
Criminal  Law,  8th  ed.,  sec  1162a,  and  cases  cited;  2  Russell 
on  Crimes,  •111-114;  Long  t.  StaU,  12  Qa.  293.  Although 
in  this  case  the  indications  of  such  an  intent  are  slight, 
there  were  circumstances,  such  as  the  refusal  of  the  deceased 
to  wait  until  thej  arrived  at  the  defendant's  house,  and  his 
refusal  to  take  the  amount  offered  him  in  payment  of  his 
daim,  and  perhaps  the  quantity  of  meat  the  deceased  was 
taking,  which  might  have  led  the  defendant  to  suppose  that 
the  taking  was  not  so  much  to  secure  payment  of  the  amount 
claimed,  as  it  was  to  deprive  him  of  his  property  or  of  an  un« 
due  quantity  of  it,  and  thereby  obtain  a  fraudulent  advantage. 
The  trial  judge  ought  therefore  to  have  submitted  to  the  jury 
the  question  whether,  under  the  circumstances  in  evidence, 
the  defendant  had  reason  to  believe  that  the  claim  of  right 
was  made  and  acted  upon  in  good  faith,  or  was  merely  a  pre- 
text resorted  to  as  cover  for  a  fraudulent  intent 

In  charging  upon  the  right  to  kill  in  defending  against  a 
robbery,  the  court  instructed  the  jury  that  this  right  would 
not  exist  after  the  possession  of  the  property  had  passed  from 
the  owner  to  the  person  taking.  This  instruction,  under  the 
evidence  in  this  case,  was  improper;  because  no  such  change 
of  possession  as  had  taken  place  would  cut  off  the  right  of  the 
defendant  to  protect  his  property  against  a  felonious  taking, 
the  property  being  still  in  his  immediate  presence,  and  the 
deceased  being  then  engaged  in  severing  that  part  of  the 
meat  which  he  had  said  it  was  his  intention  to  take,  and  in 
resisting  with  his  knife  the  efforts  of  the  defendant  to  prevent 
him  from  carrying  out  this  intention.  The  taking  was  not  a 
past,  but  a  present  and  progressing,  injury;  and  if  the  defend- 
ant  acted  under  a  reasonable  belief  that  the  purpose  of  the 
taking  was  robbery,  he  had  the  right  to  arrest  it  in  the  man* 
ner  he  did,  although  there  may  have  been  already  such  a 
change  of  possession  as  would  in  law  amount  to  a  robbery. 
The  right  of  the  owner  of  property  to  defend  it  against  a  felo* 
niouB  taking,  to  the  extent  if  necessary  of  killing  the  person 
taking,  does  not  end  at  the  moment  the  guilt  of  that  person 
ifl  technically  complete.  It  extends  not  merely  to  the  pre- 
vention of  such  asportation  as  may  be  sufficient  to  render  the 
person  taking  guilty  of  robbery,  and  which  may  be  effected  * 
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by  the  slighteet  change  of  poBseesion,  hot  to  the  preYention  of 
Us  carrying  off  the  property  which  he  has  thus  gotten  from 
the  owner.  The  object  of  the  law  being  to  allow  the  owner 
to  protect  his  property  against  the  robber,  it  would  be  unrea- 
Bonable  to  hold  that  at  the  moment  such  asportation  is  ac* 
eomplished,  and  before  the  robber  has  gotten  away  with  the 
article  taken,  the  righ^of  the  owner  to  defend  his  property  ia 
at  an  end;  and  that  where  the  moment  before  he  could  law* 
folly  kill  in  defense  of  it,  he  must  yield  after  the  slightest 
change  of  possession  has  been  effected,  and  if  he  then  killed 
the  robber  to  prerent  the  article  from  being  carried  o£^  would 
be  guilty  of  murder.  The  effect  of  the  instruction,  as  to 
ehange  of  possessiooi  was  to  exclude  the  defense  that  the  kill* 
ing  was  done  to  prevent  a  robbery;  and  although,  as  we  have 
said,  the  evidence  to  sustain  this  theory  is  slight,  the  jury 
were  authorized  to  adopt  it,  and  might  have  seen  proper  to  do 
80,  had  it  not  been  for  the  charge  referred  ta 

If,  however,  the  evidence  does  not  sustain  this  theory,  we 
think  it  tends  rather  to  make  out  a  case  of  manslaughter  than 
of  murder;  though  we  do  not  go  to  the  length  of  upholdi]:\g 
the  position  taken  by  counsel  for  the  accused,  that  a  homicide 
to  prevent  a  mere  trespass  not  amounting  to  a  felony  Is  man* 
slaughter  only.  That  view  finds  no  sanction  in  any  adjudi- 
cation  of  this  court,  nor  in  the  authorities  generally;  at  leasts 
where,  as  in  this  case,  the  trespass  is  upon  property  of  trifling 
value,  not  at  the  habitation.  In  Haye$  v.  StaU^  58  Oa.  46,  it 
is  said  that  '*  to  intentionally  kill,  with  a  deadly  weapon,  one 
who  is  committing  a  trespass  upon  property  is  generally 
murder,  and  not  manslaughter,"  and  that  no  exception  to 
this  general  rule  is  involved  where  the  trespass  is  "the  ap- 
propriation and  removal  of  a  small  piece  of  timber  of  trifling 
value."  And  it  is  explained  that  what  is  said  in  Monroe  v. 
StaUf  6  Ga.  86,  relied  upon  by  counsel  here,  and  in  Keener  t. 
State^  18  Ga.  194,  63  Am.  Dec.  269,  to  the  effect  that  a  tres- 
pass amounting  to  a  misdemeanor  will  reduce  the  killing  to 
manslaughter,  **  refers  to  trespass  affecting  the  person  and 
not  to  trespass  affecting  the  goods  only."  See  also  Wharton 
on  Homicide,  sec.  414;  Kerr  on  Homicide,  sees.  12, 18,  149, 
185;  9  Am.  &  Eng.  Eucy.  of  Law,  686.  But  while  a  trespass 
of  this  kind  does  not  justify  a  killing,  and  is  not  of  itself  suffi- 
cient to  reduce  the  homicide  to  manslaughter,  yet  if  the  cir- 
cun)stances  should  show  that  the  killing  was  the  result  of  a 
sudden,  violent  impulse  of  passion*  provoked  by  the  trespass, 
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•nd  mated  upon  before  the  passion  had  time  to  oool,  we  think 
the  treepass  would  amount  to  such  a  reasonable  provocatioii 
as  in  law  would  justify  the  excitement  of  passion,  and  thus 
eperate  to  reduoe  the  offense  to  manslaughter;  certainly  this 
would  be  so,  if^  as  in  this  case,  the  trespass  was  accompanied 
with  assaults  against  the  person  of  the  owner  with  a  knife,  in 
resiatance  to  his  efforts  to  prevent  the  trespasser  from  carry* 
ing  away  bis  property.  Some  of  the  authorities^  it  is  true^ 
^appear  to  lay  down  the  doctrine,  that,  though  the  passions 
become  excited  in  the  mere  defense  of  property,  other  than 
the  dwelling-house,  a  killing  with  a  deadly  weapon  used  in 
•uch  defense,  or  other  like  dangeroua  means,  is  murder,"  but 
this  doctrine,  says  Mr.  Bishop,  2  Grim.  Law,  7th  ed.,  eec  706, 
note,  '*  though  stated  many  times  in  the  books,  is  not  auffl- 
eiently  founded  in  actual  adjudication  to  be  received  without 
further  examination.  For  surely,  although  a  man  is  not  so 
quickly  excited  by  an  attack  on  his  property  as  on  his  person, 
and  therefore  the  two  cases  are  not  precisely  on  the  same 
foundation,  yet,  since  he  has  the  right  to  defend  his  property 
by  all  means  short  of  such  as  produce  death,  if,  in  the  heat 
of  passion  arising  during  a  lawful  defense,  he  seises  a  deadly 
weapon,  and  with  it  unfortunately  takes  the  aggressor's  life, 
every  principle  which  in  other  cases  dictates  the  reduction  of 
the  ciime  to  the  mitigated  form  requires  the  same  in  this 
case."  See  also  9  Am.  ft  Eng.  Ency.  of  Law,  686,  687;  1 
Wharton's  Criminal  Law,  9tb  ed.,  sec.  462.  The  kinds  of 
provocation  which  our  code,  in  defining  what  shall  consti- 
tute Toluntary  manslaughter,  declares  insufficient  to  reduce 
the  homicide  to  that  grade,  are  "  words,  threats,  menaces  or  con- 
temptuous gestures":  section  4825;  but  it  does  not  exclude 
from  among  the  reasonable  grounds  of  provocation  a  trespass 
upon  property,  accompanied  with  such  hostile  demonstrations 
against  the  person  of  the  owner  as  were  shown  to  have  taken 
place  in  this  case.  The  test  laid  down  by  this  section,  by  which 
to  determine  whether  the  offense  shall  be  reduced  to  man* 
slaughter,  is,  that  '*  the  killing  must  be  the  result  of  that  sud- 
den, violent  impulse  of  passion  supposed  to  be  irresistible," 
and  that  *'  there  must  be  some  actual  assault  upon  the  per> 
son  killing,  or  an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the  person  killing,  or  other  equiva^ 
lent  circumstances  to  justify  the  excitement  of  passion,  and 
to  exclude  all  idea  of  deliberation  or  malice,  either  express  or 
implied." 
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In  the  present  case  we  think  the  circumstances  conform  to 
this  test.  We  think  they  may  properly  be  classed  among 
those  circumstances  which  justify  the  excitement  of  passion, 
and  exclude  the  idea  of  deliberation  or  malice.  The  deceased, 
as  we  have  seen,  was  the  aggressor,  having  provoked  the  first 
quarrel,  and  having  afterwards  followed  up  the  defendant 
when  the  latter  was  seeking  to  get  away  from  him,  and  re- 
newed the  difficulty  by  taking  the  defendant's  meat,  and  pro- 
ceeding, despite  bis  remonstrances,  to  cut  it  up,  with  the 
avowed  intention  of  carrying  off  a  part  of  it;  at  the  same 
time  adding  to  the  provocation  by  making  repeated  assaults 
against  the  defendant  with  a  knife  while  he  was  seeking  to 
get  back  his  property;  and  this  notwithstanding  the  money 
claimed  to  be  due  from  the  defendant  had  then  and  there 
been  offered  to  the  deceased.  The  use  of  a  weapon  by  the 
defendant  was  evidently  an  afterthought,  and  was  resorted  to 
only  after  his  repeated  efforts  to  get  back  his  property  with- 
out such  means  had  proved  unavailing,  and  after  he  had  been 
wrought  up  by  continued  provocation.  In  this  emergency, 
and  acting  in  the  heat  of  the  moment,  he  picked  up  the  rail, 
a  chance  weapon,  probably  the  first  thing  he  saw  lying  at 
hand,  and  struck  at  the  aggressor  with  it,  hitting  sidewise, 
and  apparently,  as  a  witness  testified,  with  the  purpose  of 
knocking  him  away  from  the  meat,  rather  than  of  taking  his 
life.  He  struck  but  one  blow,  and  made  no  further  demon* 
stration  against  the  deceased,  but  at  once  threw  down  the 
rail,  picked  up  his  meat,  and  went  on  his  way.  There  is  no 
indication  of  deliberation  or  premeditation  on  the  part  of  the 
defendant;  there  is  no  showing  of  express  malice,  and  the  cir* 
cumstances  tend  strongly  to  rebut  the  implication  of  malice 
which  arises  from  the  dangerous  character  of  the  weapon. 
See  Ray  v.  State,  16  Ga.  223,  244,  where  it  is  said:  ''The  fact 
that  a  prisoner  had  accidentally  and  hastily  taken  up  a 
board,  with  which,  in  a  conflict,  he  inflicted  blows  that  pro- 
duced death,  and  had  not  provided,  the  same  or  any  other 
deadly  instrument  beforehand,  Is  a  circumstance  which  does 
not  favor  the  conclusion  that  malice  should  be  implied  because 
a  weapon  was  used  likely  to  produce  death."  It  is  likely 
that  if  the  law  of  manslaughter  had  been  explained  to  the 
jury  in  such  a  manner  as  to  enable  them  to  understand  its 
application  to  the  state  of  facts  before  them,  they  would  not 
have  found  the  defendant  guilty  of  murder.    The  oourti  it  is 
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tnie,  ga^B  in  charge  the  sections  of  the  code  defining  man- 
■laughter,  but  did  not  add  such  explanations  as  would  have 
been  proper  to  aid  the  jury  in  applying  the  law,  as  therein 
stated,  to  the  droumstances  of  this  case.  Upon  the  whole^ 
we  are  satisfied,  after  a  careful  review  of  the  record,  that  the 
ends  of  justice  will  be  subserved  by  awarding  a  new  trial. 

4.  It  is  complained  that  the  court  erred  in  charging  that  sec- 
tion 4832  of  the  code,  which  declares  that ''  if  after  persuasion, 
remonstrance,  or  other  gentle  means  used,  a  forcible  attack 
and  invasion  on  the  property  or  habitation  of  another  cannot 
be  prevented,  it  shall  be  justifiable  homicide  to  kill  the  person 
so  forcibly  attacking  and  invading,"  etc.,  does  not  apply  to 
the  defense  of  property  which  is  not  at  the  habitation.    It  is 
questionable  whether  this  construction  is  correct,  although  it 
is  in  accord  with  the  view  expressed  by  Lochrane,  C.  J.,  in 
Pound  V.  StaUy  48  Qa.  89.    What  was  there  said  on  this  sub- 
ject, however,  was  unnecessary  to  the  adjudication  in  that 
ease,  and  is  to  be  taken  as  dt^iitn  merely.    But  whether  this 
construction  is  correct  or  not,  the  section  quoted  does  not  ap- 
ply to  every  attack  or  invasion  on  property.    The  concluding 
part  of  the  section  says,  it  must  appear  ^*  that  a  serious  in- 
jury was  intended,  or  might  accrue,  to  the  person,  property, 
or  family  of  the  person  killing.''    It  has  no  application  where 
the  property  attacked  or  invaded  is  so  inconsiderable  that  the 
injury  intended  is  not  serious  but  slight — such  as  severing 
from  a  side  of  meat  a  small  part  of  it — certainly  not  where 
the  injury  is  not  proceeding  to  a  felony.    It  would  be  out  of 
harmony  with  the  general  spirit  of  the  law  of  homicide,  which 
should  govern  in  the  construction  of  this  section  of  the  code, 
to  treat  the  section  as  authorizing  the  taking  of  human  life 
for  a  trivial  injury  to  property  not  involving  a  felony.    It 
could  not  have  \teen  the  intention  of  the  codifiers  or  of  the 
legislature,  in  adopting  the  penal  code,  to  make  such  a  radical 
departure  from  the  established  law  on  this  subject  as  it  stood 
before  the  adoption  of  the  code;  and  the  section  has  never 
been  so  understood  by  this  court    If  the  deceased  in  this 
case  intended  a  felony,  and  if  this  section  was  applicable,  the 
defendant  lost  nothing  from  the  fact  that  the  court  treated  it 
as  inapplicable,  the  law  as  to  the  defense  of  property  against 
a  felony  being  given  in  charge,  as  laid  down  in  section  4330 
of  the  code. 
Judgment  reversed. 
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RoBBEHT-^OoifFiLLiiro  Patmut  ot  DB»r.^WlMB  tin  dcltB^katt^  by 
means  of  threats  of  personal  violence  and  meaaoes*  compeUad  another  to  pay 
Mm  money  which  the  defendant  helieved  to  be  jnstly  dne  him,  it  is  not  rob* 
bory;  Aote  t.  ffoUywa^,  41  lova,  200;  ItO  Am.  Rep.  688.  See  Peopk  ▼• 
Andermm,  80  OaL  £05. 

RoBBBRT— Ksomirr  iob  TASzira  ibox  Psksok. — ^It  ii  m*  aeuassty  im 
a  case  of  robbery  to  prove  that  the  pn^erty  was  aotnally  lakea  feont  ihm 
person  of  the  owner;  it  is  snflScient  if  it  is  taken  in  his  presenoe:  OiemetUt 
r.  8taie,  84  Ga.  860;  20  Am.  St  Sep.  386,  and  note;  extended  note  to  Siait 
T.  McCune^  70  Am.  Deo.  181. 

floMiciDx— MAsraLAoaHXBB^HiAT  or  Passioh.^  Sadden  proroofttfoa 
acted  on  in  the  heat  of  passion  predneed  thereby  redneet  a  boniteids  to 
manslanghter  if  the  provocation  is  of  such  a  ohaxaeter  as  would  in  tba  minA 
of  a  reasonable  man  stir  resentment  to  violence  endangering  lifes  Hobrnm  t« 
SUUe^  88  Abu  26;  18  Am.  St.  Rep.  17.  and  note;  Medy  v.  State^  28  Tex. 
App.  274;  8  Am.  SU  Rep.  477,  and  note;  CkfnpMf  v.  Ctmm&MoetdA,  88  Ky. 
402;  21  Am.  St.  Rep.  848.  Beforeabomieideomibeaeeoimtodmaiisbuigbtig; 
the  killing  mnst  be  the  result  of  that  violent  impnlse  of  passion  snppoaed  to 
be  irresistible:  N^ofwacryk  v.  Peop/«^  139  HL  836;  ^roofti  v.  OmMiomottittA,  61 
Pa.  St  852;  100  Am.  Deo.  645;  Maher  v.  Peofle,  10  Mich.  212;  81  Am.  Dea 
781,  and  note;  Cmmmmiwtatik  v.  fr«6««er,  6  Cash.  295;  58  Am.  Deo.  71 1| 
8ubcUff€  V.  StaU,  18  Ohio,  468;  51  Am.  Dea  459^  and  note;  JlbffAb^a  Omm^ 
8  Gratt  594;  46  Am.  Deo.  196,  and  aotew 

HoMiciDB — DjBVBNSB—DKrENss  OF  PsoriRTT. — A  person  may  employ 
force  against  one  who  intends  or  endeavors,  by  violence  or  surprise^  to  oom- 
mit  a  felony  on  his  person,  habitation,  or  property,  and,  if  he  necessarily 
takes  life^  the  killing  it  jnstifiable:  8kiU  v.  TkamTp§(m,  9  Iowa,  188;  74  Aou 
Dea  342;  and  note;  NoU*  v.  SUUb,  28  Ak.  31;  82  Am.  Dea  711^  Mid  notei 
8taU  V.  Rutherford,  1  Hawks,  457;  9  Am.  Dec  658;  OarrcUr.  Staie,  23  Ala. 
28;  58  Am.  Dec  282,  and  note;  but  no  mere  trespass  upon  the  personal  prop- 
erty of  another  will  justify  the  killing  of  a  man:  MeDcuM  v.  SfaU,  8  Smedes 
4  M.  401;  47  Am.  Dea  98^  and  notei  HartkmT.  i9Mi^  84  Abu  87;  80  Am. 
Deo.  460^  and  nota. 
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Fliadino— BviDBfOl.— When,  in  an  action  on  an  administrator^  bond,  tiw 
declaration  sets  forth  substantially  the  contents  of  the  bond  sued  on, 
and  the  biots  constituting  a  breach  thereof,  it  is  not  necessary  that  n 
copy  of  the  bond  be  att&ohed  to  the  declaration  in  ocder  that  the  hood 
itself  may  be  admissible  in  evidence. 

JvDOMKNT  AoAiNBT  Principal—Effbci  ov  ON  SvBSTT. — A  Judgment  against 
an  admioistrator  who  fails  to  plead  a  want  of  assets  in  an  action  upon 
an  alleged  debt  against  his  intestate  is  conclusive  upon  him  of  a  suffi- 
ciency of  assets  to  pay  sudi  debt;  but  in  an  action  against  the  sursiiss 
upon  his  bond  such  judgment  is  prima  facie  evidence  only,  and  they 
may  plead  and  prove  a  want  of  assets  in  the  hands  of  their  prineipal 
liable  to  the  payment  of  sach  debt 

JviMMBN-rs — How  PROVKD. — When  a  jadgment  is  relied  on  as  an  estoppel 
or  as  establishing  any  particular  state  of  facts  of  which  it  is  the  judidil 
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nmlt^  il  oan  \m  prored  only  by  ofi«rtDg  in  eTidanoe  a  complete  and 
dalj  anUienticatad  copy  of  the  entire  proceedings  in  which  the  Jadg- 
meat  waa  rendered;  bat  when  the  only  direct  object  to  be  rabserred  is 
te  show  the  existence  and  contents  of  such  jndgment,  a  certified  copy 
cf  the  jadgaieat  of  a  coart  of  record  possessing  general  original  jvrisdio- 
turn  is  adsaissihto  by  itself  te  proYS  ite  rendition  and  contents,  and  when 
admitted  in  evidence  all  legal  inoidsnte  attach  which  the  law  snnezes 
to  jndgmente  of  that  class. 

liOOnilTB. — ^BXISTBROB  AMD  COHTIim  OT  JUDOMSMT  BbLIBD  U70H  18  Bl* 

TOUTKL  Mat  Bb  PaorsD  by  prodadng  a  certified  copy  of  the  jndgmeat 
•ntiy  of  a  ooort  of  record  pniswiiiing  general  original  jnrisiUctton,  and 
SBoh  copy  is  prima/ade  cTidenoe  of  a  valid  judgment^  bnt  it  is  not  con* 
dasire  either  of  the  jurisdiction  of  the  parties,  service  or  of  any  other 
matter  material  te  tiie  rendition  of  a  valid  judgment.  If  the  party 
against  whom  it  is  offbred  can  derive  any  benefit  from  proving  the  an- 
tecedent or  snbaeqaent  proceedings,  or  the  want  of  any  legal  essentii^ 
he  ia  at  liberty  to  introduce  the  entira  record, 
baocnova — SumouHor  ov  RarvBR.— A  retam  by  a  sheriff  upon  an  execa* 
tion  against  an  administrator  as  follows,  "After  search  and  inquiry,  I 
know  of  no  property  of  the  defendant  in  the  county  upon  which  to  levy 
this JL  ySi.«*  mnst  be  oonstmed  to  mean  that  snch  o£Bcer  caa  find  no 
property  in  the  haada  of  the  administrator  belonging  to  the  eatete 
which  ha  repreeents,  and  is  a  sufficient  return  of  nmUa  bona.  The  word 
"  defendant,"  as  used  in  such  return,  is  employed  te  designate  snch  per- 
son in  his  representative  and  not  in  his  individual  capacity. 

Action  on  an  administrator's  bond.  The  declaration  was 
demorred  to  on  the  ground  that  neither  the  bond  sned  on 
■or  a  cop7  thereof  was  attached  thereto.  Error  is  assigned  in 
OTorruling  such  demurrer  and  in  admitting  the  bond  in  evi« 
dence.  The  declaration  alleged  in  substance  that  on  August 
Si,  1889,  O.'  C.  and  W.  C.  Gibson  jointly  and  severally  en* 
tered  into  an  administrator's  bond  by  which  they  obligated 
themselves  as  the  sureties  of  O.  C.  Gibson  in  the  sum  of  six 
thousand  five  hundred  dollars  for  his  lawful  administration 
of  the  estate  of  L.  A.  Gibson,  deceased;  that  the  estate  thus 
passing  into  the  hands  of  O.  C.  Gibson  to  be  administered 
upon  was  of  the  value  of  five  thousand  dollars  or  other  large 
sum;  that  said  L.  A.  Gibson  at  her  death  was  indebted  to  B.  H. 
Robinson,  plaintiff's  usee,  in  the  sum  of  twelve  hundred  dol- 
lars, besides  interest  and  attorney's  fees,  on  a  note  which  said 
administrator  failed  to  pay;  that  after  judgment  had  been 
obtained  against  said  administrator  on  said  note  execution 
was  issued  against  the  estate  of  said  L.  A.  Gibson  in  the 
bands  of  her  said  administrator,  and  that  the  sheriff  made 
return  to  such  execution  that  there  was  no  property  of  said 
L.  A.  Gibson  upon  which  to  levy  such  execution;  by  reason 
of  which  facts  a  breach  of  said  bond  has  been  established, 
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and  the  saretieB  therein  have  become  jointly  and  aeyerally 
liable  for  the  amount  of  each  judgment  in  favor  of  plaintifl^ 
Certain  pleas  of  defendant  W.  C.  Gibson  were  stricken  out  \>y 
the  court  below,  and  the  ruling  is  assigned  as  error.    These 
pleas  were  in  substance  that  he  is  not  indebted  to  plaintiff  in 
any  amount,  and  that  the  judgment  obtained  by  the  latter  is 
not  binding  or  conclusive  upon  him  as  surety;  that  it  was 
obtained  against  such  administrator,  not  because  of  any 
laches  or  negligence  on  his  part  or  that  of  his  surety,  but 
the  result  of  a  mistake  under  which  such  administrator 
laboring;  that  such  administrator  did  not  receive  the  sum  of 
five  thousand  dollars  or  other  large  sum  belonging  to  the 
estate  of  L.  A.  Gibson,  and  the  total  amount  received  by  him 
was  sixteen  hundred  and  seven  dollars  and  ninety  cents;  that 
sucb  administrator  in  his  return  set  up  that  he  received  the 
sum  of  five  hundred  and  seventy-six  dollars  on  certain  notes 
which  never  should  have  been  included  in  the  return  as  be- 
longing to  the  estate,  and  should  not  have  been  appraised  am 
the  property  of  the  estate,  and  that  the  reason  that  they  were 
so  appraised  and  returned  was  that  said  L.  A.  Gibson,  prior 
to  her  death,  owed  debts  to  several  persons,  which  debts,  be* 
ing  pressed  for  payment,  she  requested  W.  C.  Gibson  to  paj 
them,  but,  he  being  unable  to  pay  them,  0.  C.  Gibson  did 
arrange  with  her  to  pay  them,  and  to  receive,  hold,  and  col- 
lect said  notes  to  reimburse  bimselfl     He  then  paid  such 
debts  to  the  amount  of  five  hundred  and  sixty-seven  dollars. 
That  0.  C.  Gibson  objected  to  having  such  notes  appraised  as 
part  of  the  estate  of  his  intestate,  claiming  them  as  his  indi- 
vidual property,  and  consented  to  their  appraisement  as  part 
of  the  estate  only  for  the  purpose  of  providing  against  any  over- 
plus in  favor  thereof  after  he  had  collected  the  notes  and  paid 
said  debts,  hence  is  not  responsible  for  them  as  part  of  such 
estate;  that  the  administrator  paid  out  nine  hundred  and 
eight  dollars  and  eighty-four  cents  on  debts  superior  to  that 
of  the  plaintiff,  and  that  there  is  still  five  hundred  dollars 
outstanding  against  the  estate  on  liens  which  are  superior  to 
that  of  plaintiff;  also  other  claims  amounting  to  two  hundred 
and  fifty-five  dollars  and  fifty  cents,  of  which  notice  has  been 
given  to  such   administrator;  that  all  money  from  every 
source  belonging  to  the  estate  which  has  come  into  the  hands 
of  such  administrator  is  sixteen  hundred  and  seven  dollars 
and  ninety  cents;  that  the  failure  of  0.  C.  Gibson  as  admin- 
istrator to  file  proper  pleas  to  the  action  of  plaintifl*  E.  Rob- 
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inson  was  due  to  his  mistake  and  misinformation,  for  which 
the  defendant  as  surety  is  not  responsible,  and  that  if  such 
pleas  had  been  filed  and  proved  said  E.  Robinson  would  not 
have  obtained  the  said  judgment  for  the  amount  now  insisted 
oo;  that  since  said  judgment  was  obtained  new  facts  con- 
cerning the  condition  of  the  estate  have  come  to  the  knowl- 
edge of  the  administrator,  which  the  surety  is  entitled  to 
urge  for  his  protection  and  benefit;  that  amongst  other  new 
matters  said  administrator,  since  the  rendition  of  said  judg« 
ment,  has  found  certain  vouchers  and  receipts  showing  the 
payment  of  certain  claims  against  the  estate,  and  which 
shoald  have  been  used  in  defense  to  said  action,  and  which 
are  still  subject  to  the  use  of  the  surety  as  a  defense;  that 
such  administrator  in  good  faith  paid  out  various  sums  on 
claims,  believing  them  to  be  entitled  to  payment  in  prefer- 
•oce  to  the  debt  of  plaintiff,  and  his  mistake  has  since  be- 
oome  known  to  him  through  his  attorney;  that  the  defendant 
18  entitled  to  show  in  defense  the  respective  ranks  and  dig- 
nity of  the  claims  so  paid  in  order  to  fully  protect  himself; 
that  the  judgment  of  said  E.  Robinson  should  not  be  enforced 
in  its  full  amount,  but  should  be  reduced  in  proportion  to  the 
amount  remaining  in  the  hands  of  the  administrator  after 
claims  superior  to  it  have  been  paid.   The  plaintiff  introduced 
a  certified  copy  of  the  judgment  in  favor  of  B.  Robinson  and 
against  O.  C.  Gibson,  administrator  of  the  estate  of  L.  A. 
Gibson.    Its  admission  in  evidence  was  objected  to  by  the 
defense  on  the  ground  that  the  copy  was  not  accompanied  by 
the  record  of  any  suit  showing  the  judgment  to  have  been 
properly  rendered,  and  that  it  did  not  appear  that  any  suit 
had  been  instituted  upon  which  to  base  such  judgment,  and 
that  such  judgment  was  not  admissible  to  charge  the  surety 
with  liabilty  to  the  plaintiff.    This  objection  was  overruled, 
and  the  defendant  appealed  on  the  grounds  mentioned  as 
error. 

C.  C.  Kibbee  and  E$tes  and  Ette$y  for  the  plaintiff  in  error. 
Oustin^  Qturryy  and  Hallj  for  the  defendant  in  error. 

Lumpkin,  J.  1.  The  plaintiffs,  in  their  declaration,  set  forth 
lubetantially  the  contents  of  the  bond  sued  on,  and  the  facta 
constituting  a  breach  thereof.  Certainly,  this  is  all  that  could 
he  required  of  them.  The  form  of  pleading  set  forth  in  seo- 
kioD  8391  of  the  code,  commonly  known  as  one  of  the  ''short" 
i<^mB,  is  but  cumulative  in  its  character;  its  use  is  permia- 
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sive,  not  obligatory.  It  follows,  without  argamenty  that  there 
was  no  merit  in  the  objection  urged  to  the  admisaion  of  the 
bond  itself  in  evidence,  on  the  ground  that  neither  the  origi* 
nal  bond  nor  a  copy  thereof  being  attached  to  the  declaration, 
**  there  was  no  evidence  that  the  bond  introduced  waa  the  one 
sought  to  be  enforced.'^ 

2.  The  principle  contained  in  the  second  head-note  has 
been  so  often  recognized  by  this  court  as  to  have  become  eet- 
tled  law  in  this  state.  It  was  announced  as  £ar  back  aa  the 
first  volume  of  our  reports:  Bryant  t.  Ot^n,  1  Ga.  355;  and 
as  said  by  Justice  Blandford  in  Bennett  t.  Orahamj  71  Oa. 
213,  ^^  such  have  been  the  continuous  and  uninterrupted  nil* 
ings  of  this  court":  See  cases  cited.  Further  than  to  aay  we 
think  the  principle  fully  applies  to  the  facts  of  this  caaei  die- 
cussion  of  the  subject  would  seem  unnecessary  and  unprofit* 
able.  It  was  error  to  strike  the  special  pleas  filed  by  the 
surety  on  the  bond,  the  court  holding,  in  effect,  that  the  judg- 
ment rendered  against  the  administrator  in  fiavor  of  the 
plaintiffs  was  equally  binding  upon  the  surety.  The  pleas 
were  at  least  good  in  substance,  and  the  surety  being  deprived 
by  such  erroneous  ruling  of  so  important  a  branch  of  hie  de> 
fense,  the  case  must  be  sent  back  for  a  new  trial. 

After  defendant's  special  pleas  were  stricken,  certain  evl* 
dence  was  sought  to  be  introduced  in  defense  under  the  plea 
of  the  general  issue.  To  the  refusal  of  the  court  to  allow  the 
introduction  of  such  evidence  numerous  grounds  of  exceptions 
are  presented.  From  such  consideration  as  we  have  f^yren  to 
the  evidence  thus  set  forth  it  would  appear  that  no  question 
as  to  its  admissibility  could  arise  if  the  tender  was  made 
under  the  pleas  which  were  improperly  stricken  by  the  court 
This  being  so,  under  the  ruling  herein  made,  these  questions 
will  not  likely  arise  upon  the  rehearing  of  the  case,  and  there- 
fore need  not  be  considered  further. 

8.  It  is  well  recognized  as  a  general  rule  that  where  a 
judgment  is  relied  on  as  an  estoppel,  or  as  establishing  any 
particular  state  of  facts  of  which  it  was  the  judidal  result,  it 
can  be  proved  only  by  offering  in  evidence  a  complete  and 
duly  authenticated  copy  of  the  entire  proceedings  in  which 
the  same  was  rendered;  but  where  the  only  direct  object  to 
be  subserved  is  to  show  the  existence  and  contents  of  such 
judgment,  this  rule  does  not  apply,  and  a  certified  copy  of 
the  judgment  entry  of  a  court  of  record  possessing  general 
original  jurisdiction  is  admissiblei  by  itself,  to  prove  rendition 
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ftnd  contents:  2  Blacketone  on  Jadgments,  see.  604;  1  Oreen* 
leaf  on  Evidence,  sec.  511.  Such  entry  will  be  prima  faeU 
eTidence  of  a  valid  judgment,  and,  on  being  admitted,  all  the 
kgal  incidents  attach  which  the  law  annexes  to  judgments  of 
that  class.  It  will  not,  however,  be  conclusive  either  of  juris- 
dietion  of  the  parties,  service,  or  of  any  other  matter  material 
to  the  rendition  of  a  valid  judgment;  and  of  course,  if  the 
party  against  whom  it  is  offered  can  derive  any  benefit  from 
proving  the  antecedent  or  subsequent  proceedings,  or  the  want 
of  any  legal  essential,  he  is  still  at  liberty  to  introduce  the 
entire  record.  Thus  it  will  be  seen  that  the  exception  to  the 
general  rule,  while  of  material  advantage  and  convenience  to 
the  one,  can  result  in  no  hardship  upon  the  other  of  the  par^ 
ties.  The  reasons  for  this  exception,  as  well  as  those  which 
Bupport  the  general  rule,  will  appear  upon  examination  of  the 
fc^owing  cases,  which  we  cite  as  persuasive  authority  for  the 
niling  announced  in  the  third  head-note:  Adama  v.  Olive^  62 
Ala.  418,  following  previous  decisions  in  Locke  v.  Winston^  10 
Ala.  849;  DO0  ex  d.  Starke  v.  GUdart,  4  How.  (Miss.)  267; 
Carson  v.  Doe  ex  d.  Huntington,  6  Smedes  &  M.  Ill;  45  Am. 
Dee.  273;  Henderson  v.  CargiU^  81  Miss.  867;  MeOuire  v. 
Koune,  7  T.  B.  Hon.  886;  18  Am.  Dec.  187;  Chinn  v.  Caldwell^ 
4  Bibb,  648;  Lee'e  Admx.  v.  Lee,  21  Mo.  531;  64  Am.  Dec.  247; 
Haynee  v.  Cowen,  15  Ejtn.  637;  Rathbone  v.  RaUibone^  10  Pick. 
1;  Qardere  v.  Columbian  Ine.  Co.^  7  Johns.  514;  Jones  v.  Ran- 
ftoO,  Cowp.  17;  Clark  v.  Hebert,  16  La.  Ann.  279;  Stafford's 
Sveeeniofiy  2  La.  Ann.  886;  Price  v.  Emerson^  14  La.  Ann. 
187. 

Rightly  understood,  the  case  of  Mitchell  v.  Mitchell,  40  Qa. 
11,  presents  no  conflict  with  what  we  have  just  ruled.  A  vei^ 
Aict  of  a  jury  is  not  a  judgment  or  decree,  and  even  when 
accompanied  by  the  pleadings  would  not  be  admissible  in 
evidence  for  most  purposes  if  no  judgment  or  decree  appeared. 
In  Dupont  v.  Mayo,  66  Ga.  804,  the  judgment  or  order  of  the 
ordinary  was  sought  to  be  used  as  adjudicating  a  discharge  of 
one  of  the  sureties  on  a  prior  bond,  and  as  operating  incident- 
ally to  discharge  a  surety  on  the  bond  in  suit.  The  judgment 
of  discharge,  so  far  from  declaring  that  the  guardian  was  then 
i^equired,  or  had  been  required,  to  execute  a  third  bond  to 
take  the  place  of  the  first,  indicated  on  its  face  that  the  third 
was  a  voluntary  bond.  It  sought  to  substitute  this  voluntary 
Inmd  fcr  the  first  of  the  preceding  bonds,  and  declared  the 
^liecharge  of  Smith  as  the  result  of  this  substitution.    The 
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guardian  had  been  previously  required  to  give  the  second 
bond  as  an  addition  to  the  first.  He  had  complied  with  this 
requisition,  and  his  compliance  was  expressly  announced  by 
an  order  passed  by  the  ordinary.  After  this  took  place,  and 
without  any  further  citation  of  the  guardian  or  any  further 
requirement  made  of  him,  another  term  of  the  court  arrived, 
and  at  that  term  a  voluntary  bond  previously  executed  was 
offered  and  accepted,  and  the  discharge  of  Smith  declared. 
This  discharge  was  consequently  based,  apparently,  on  no 
proper  statutory  proceeding.  The  terms  of  the  order  indi- 
cated some  informal  proceeding  by  consent;  and  this  being 
so,  it  devolved  upon  the  party  seeking  to  introduce  the  order 
to  show  the  essential  preliminaries.  The  reasoning  of  the 
opinion  may  go  too  far,  but  limited  and  explained  by  the 
facts  of  the  case  it  led  to  no  incorrect  result 

A  judgment  is  the  conclusion  of  the  law  upon  matters  con- 
tained in  the  record.  Whenever  it  is  sought  to  establish  the 
conclusion  merely  and  the  contents  thereof,  the  judgment  is 
admissible  by  itself;  but  when  the  object  is  to  show  any  ci 
the  premises  from  which  the  conclusion  was  drawn,  then  the 
whole  record  must  be  produced.  The  contents  of  the  judgmenti 
the  relation  of  the  parties,  or  other  facts  expressed  therein,  are 
part  and  parcel  of  the  conclusion.  So,  likewise,  are  any  legal 
incidents  which  the  law  attaches  to  these  contents. 

It  only  remains  to  apply  the  doctrines  above  announoed  to 
the  facts  of  the  case  now  under  consideration.  In  order  to 
show  a  right  of  action  on  the  bond,  it  was  incumbent  on  the 
plaintiffs  to  establish  a  devastavit  by  the  administrator.  The 
judgment  entry  being  prima  facie  correct,  the  existence  of 
the  judgment  as  a  fact  would  be  established.  One  of  the 
questions  the  judgment  must  necessarily  have  adjudicated 
was,  *'  sufficiency  of  assets,'*  as  such  is  the  effect  the  law  givoi 
to  judgments  of  that  class  when  shown  to  exist  Therefore^ 
to  prove  the  devastavity  it  was  necessary  to  show  simply  the 
existence  of  such  judgment,  execution  issued  thereunder,  and 
proper  return  of  nulla  bona.  It  was  only  to  prove  the  fact  of 
rendition  of  the  judgment,  and  the  contents  thereof,  that  a 
certified  copy  of  the  judgment  entry  of  Jones  superior  court 
was  tendered  in  evidence.  The  existence  and  contents  of 
such  judgment  was  the  sole  subject  of  inquiry  so  far  as  the 
suit  which  resulted  in  it  was  concerned,  and  it  follows  from 
what  has  been  said  that  the  trial  judge  properly  allowed  the 
judgment  proved  in  the  manner  objected  ta 
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4.  To  the  introduciioD  in  evidence  of  the  execution  issued 
under  this  judgment,  objection  was  naade  *'on  the  ground  that 
there  was  no  proper  and  legal  return  or  entry  of  nuUa  bona 
on  said  fieri  facias,^  Upon  the  fieri  facias  are  two  entries, 
one  made  by  the  sheriff  of  Jones,  the  other  by  the  sheriff  of 
Twiggs  county.  Save  as  to  the  county  named,  the  language 
employed  is  the  same  in  one  as  in  the  other:  '^  After  search 
and  inquiry,  I  know  of  no  property  of  the  defendant  in  the 
county  .  •  .  .  upon  which  to  levy  this  fieri  facias  J*  The  spe- 
cific objection  raised  to  the  return  is,  that  the  levying  officer 
in  each  instance  describing  his  search  to  have  been  for  prop* 
erty  of  the  **  defendant,"  it  is  impossible  to  determine  ^'  whether 
said  sheriffs  meant  that  they  could  not  find  any  property  of 
the  estate  of  Lucinda  A.  Gibson,  or  whether  it  was  property 
of  O.  C.  Gibson  personally  they  were  unable  to  find."  The 
execution  directs  the  money  to  be  made  of  the  '*  goods  and 
chattels,  lands  and  tenements  •  .  •  •  that  were  of  the  estate 
of  Lucinda  A.  Gibson,  and  that  may  have  come  into  the 
hands  of  O.  C.  Gibson  as  the  administrator  of  her  estate  to  be 
administered.'*  It  would  therefore  seem  to  us  that  the  most 
natural,  reasonable,  and  sensible  construction  which  could  be 
given  to  the  returns  in  question  would  be,  that  the  levying 
officers  conducted  their  search  for  property  such  as  is  de- 
scribed in  the  fieri  facias,  rather  than  for  property  owned  by 
Mr.  Gibson  personally;  and  that  in  speaking  of  him  in  their 
returns  as  ''defendant'.'  merely,  they  meant  to  refer  to  him 
in  his  representative,  not  in  his  individual,  capacity.  But 
even  if  equally  susceptible  of  the  construction  contended  for 
by  counsel,  our  decision  must  be  the  same,  for:  '^  The  return 
of  an  officer  should  receive  every  reasonable  intendment  and 
construction,  and  where  it  is  susceptible  of  different  mean- 
ings, that  meaning  must  be  adopted  which  is  most  conform- 
able to  his  legal  duty.  The  question  must  be  whether,  by  a 
rational  construction  of  the  return,  the  requisite  facts  appear* 

•  •  .  The  use  of  the  return  is  to  show  the  truth  of  the  mat- 
ter to  the  court,  and  the  certainty  of  common-law  pleading  is 
not  required  in  it  If  there  be  ambiguity  in  it,  it  is  the  rule 
that,  as  the  sheriff  has  acted  officially,  the  construction  given 
should  be  that  most  favorable  to  his  having  discharged  his 
duty  **z  Murfree  on  Sheriffs,  sec.  864. 

6.  It  necessarily  follows  from  what  has  been  said  in  the 
second  division  of  this  opinion,  that  the  trial  judge  further 

▲a.  as.  Bsr^  Vol.  XXXV.— 17 
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erred  in  directing  a  verdict  in  fiiTor  of  the  plaintiffii  in  the 
court  below. 
Judgment  reversed. 


SuKimBip— JuDoiuiiT  AoAiHir  PKNOPALa  BivBor  ev  Bmear*' 
tits  ara  bonnd^  by  a  judgment  againit  th«  prinoipal  In  tha  aliaenoa  of  frmaA 
er  ooUnfion.  although  they  were  not  partiea  to  the  actions  PasewaOt  T.  BoU^ 
Maf^  29  Neb.  519;  26  Am.  »t.  Rep.  399,  and  note;  Charimr.  Hmkka^  14Iowa» 
471;  88  Am.  Dee.  878,  and  extended  note  thwonghly  djeonning  thia  anbjeei.- 

JuroHBNTs — ^How  Pbotsd.— The  tranecript  of  a  portion  only  of  a  raoovd 
li  adminible  in  evidenoe,  when  it  it  offnred  limply  to  ehew  that  thera  waa  a 
Judgment  to  rapport  the  ezeontion:  Ln  t.  Lee;  21  Mo.  531;  64  Am.  Deo.  247* 
and  note;  Matten  t.  Vanmr^  5  Oratt  168;  50  Am.  Dea  114^  and  note.  Final 
entry  npon  the  record,  withont  ahowing  any  of  the  preyiooi  prooeedinga  oa 
which  it  ehoald  have  been  haeed,  it  inraffioient  proof  of  a  Jndgmanti  Ktmifwm 
T. fUkr,  16 Mieh. 878;  e7Am.Dea  158.  A  jvdgnimtintliecaaaafaiwliiok 
II  waa  rendered  can  only  be  proved  by  tho  record  itaelf  or  by  aarliflad  oopiaai 
lyoe  T.  A»i»iVI»  14  Ala.  753}  48  Am.  Dao.  12^  and  ttota. 
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JONBS   V.    MbYBBS. 

P  UkABO,  79C] 

Fte>iHFvroir-OiBTiTioA'n  of  Final  Patmbht,  Powbr  ov  Liim  Owtvm  to 
OMMCEU^-ThB  land  office  of  the  United  States  has  the  power  to  oaaoel 
•U  ODtries  of  pnblie  landa  at  any  time  before  a  patent  imam  thereon,  on 
proof  that  the  entryman  has  failed  to  comply  with  the  law  and  has  pco* 
oared  hia  final  receipt  or  certificate  on  false  evidence. 

FkB-sMPnoir  Claimaut,  Riovre  ov  Pubchasxr  vbom.— Uvtil  ▲  Patdhp 
Imsuwb  the  rule  of  eaveal  fmptor  applies  with  peculiar  force  to  pnrchasera 
«C  land  from  pre-emption  entrymen.  Therefore,  after  inch  pnrohase, 
tto  title  of  the  purchaser  may  be  deatroyed  by  the  canceling  by  the 
land  office  of  the  certificate  of  final  proof  and  paymenti  upon  a  hearing 
at  which  it  is  shown  that  snch  certificate  was  procured  by  false  taati- 
mmxw  respecting  the  residence  of  the  pre-emptor  on  the  land* 

Smith  and  Smithy  for  the  appellaDL 

B.  8.  Spenee^  and  Rawley  and  Reevea^  for  the  reepondenl 

Sullivan,  C.  J.  This  is  an  action  in  ejectment,  broaght 
by  the  plaintiff  against  the  defendant,  to  recover  poeseseion 
of  certain  real  estate  situated  in  the  county  of  Bear  Lake,  in 
this  state.  The  complaint  is  the  ordinary  one  in  an  action  of 
ejectment  The  answer  is  a  general  denial  of  the  allegations 
of  the  complaint,  and  sets  up  that  defendant  is  in  possession 
of  said  land  under  a  homestead  entry.  The  pleadings  are  not 
yerified.  The  case  was  heard  in  the  court  below  upon  the  fol- 
lowing stipulation  of  facts:  "In  the  above  cause  it  is  stipulated 
and  agreed  that  the  facts  are  as  follows:  That  about  the  month 
of  August,  1884,  Lauritz  Neilson  made  pre-emption  declara- 
tory statement  No.  1362,  embracing  the  land  in  controversy 
in  this  cause,  and  on  the  first  day  of  October,  1886,  made 
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pre-emption  entry  and  final  proof  for  the  land  embraced  in 
his  declatory  statement,  being  the  lands  in  controversy  in  this 
case  and  in  the  case  of  Sorrenson  v.  Meyers^  2  Idaho,  802, 
That  he,  on  that  day,  purchased  said  land,  and  paid  two  hun* 
dred  dollars  therefor,  and  took  patent  certificate  for  the  same. 
That  on  the  twenty*eighth  day  of  October,  1886,  said  Laurits 
8.  Neilson,  together  with  his  wife,  Catharine  Neilson,  by  deed 
of  conveyance  duly  executed  and  recorded,  conveyed  the  lands 
described  in  the  complaint  to  the  plaintiff,  Thomas  W.  Jones. 
That  said  Thomas  W.  Jones  has  never  conveyed  any  of  said 
land  to  any  other  person.  That  said  conveyance  to  Thomaa 
W.  Jones  was  made  in  consideration  of  the  sum  of  two  ban* 
dred  dollars  which  had  been  paid  in  the  month  of  June  or 
July,  1886.  That  said  purchase  was  made  in  good  faith  by 
said  purchaser  on  June  7,  1886.  That  the  defendant  filed  an 
affidavit  in  the  United  States  land  office  at  Oxford,  Idaho, 
charging  that  Lauritz  S.  Neilson  had  failed  to  comply  with 
the  requirements  of  the  pre-emption  law  in  the  matter  of  resi- 
dence and  improvement  of  said  land,  previous  to  his  final 
proof  and  payment  therefor.  That  Neilson  was  notified  by 
the  officers  of  the  United  States  land  office  that  a  day  had 
been  set  for  hearing,  to  determine  the  question  as  to  whether 
his  final  entry  should  be  canceled  on  account  of  the  fraud 
charged.  That  Neilson  ignored  this  notice,  and  did  not  en* 
deavor  to  resist  such  cancellation,  if  it  could  be  made.  That 
the  defendant  appeared  at  the  time  appointed,  August  10| 
1886,  and  offered  his  evidence;  and  that  afterwards,  on  the 
twenty-fourth  day  of  January,  1887,  an  order  was  made  by 
the  officers  of  the  land  department  of  the  United  States,  can- 
celing the  final  entry  of  Lauritz  S.  Neilson;  and  thereafter, 
on  the  twenty-fifth  day  of  January,  1887,  the  defendant,  Emil 
Meyers,  made  homestead  entry  upon  said  land,  which  was 
accepted  by  the  land  department  of  the  United  States,  and 
the  proper  certificate  issued.  That  the  defendant,  Emil 
Meyers,  took  possession  of  the  land  mentioned  in  the  oom« 
plaint  on  the  twentieth  day  of  January,  1887,  and  has  ever 
since  had  possession  of  the  same.  That  a  reasonable  rent  for 
the  premises  described  in  the  complaint  during  the  time  the 
defendant  has  been  in  possession  is  one  hundred  and  fifty  dol* 
lars.  That  the  damage  to  the  plaintiff,  being  ejected  from 
the  land,  is  one  dollar;  and  it  is  agreed,  in  case  the  plain- 
tiff recover  in  this  case,  that  he  shall  recover  od«  dollar 
damages  for  the  taking  of  the  place  by  the  defendant,  and  one 
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hundred  and  fifty  dollars  damages  for  rent  during  the  time 
he  has  been  excluded  therefrom  by  the  defendant.  It  is  fur- 
ther agreed  that  said  Neilson  had  not  resided  upon  the  said 
land  six  months  prior  to  his  making  said  final  proof,  and  did 
not  reside  upon  tbe  land 'at  the  time  he  made  said  proof 

It  is  admitted  that  Lauritz  8.  Neilson,  the  grantor  of  plain- 
tiff', entered  the  land  in  question  under  and  by  virtue  of  the 
pre-emption  laws  of  the  United  States,  and  that  at  the  time 
he  made  his  final  proof  and  received  his  final  receipt  or  cer- 
tificate from  the  receiver  he  had  not  resided  upon  said  land 
six  months,  and  did  not  reside  thereon  at  the  time  of  making 
said  final  proof.  It  is  conceded  by  appellant  that  the  final 
certificate  was  procured  illegally  and  fraudulently,  but  appel-* 
lant  contends  that  the  land  department  of  the  United  States 
has  no  authority  to  cancel  an  entry  where  final  certificate  has 
been  issued,  and  the  land  described  therein  sold  to  such  a 
purchaser  as  the  stipulation  of  facts  shows  appellant  to  be. 
It  is  admitted  that  respondent  entered  a  contest  to  set  aside 
Neilson's  entry  in  June,  1886.  It  is  also  admitted  that  ap* 
pellant  purchased  the  land  in  question  from  Neilson  in  June^ 
1886,  and  paid  him  therefor  in  June  or  July,  1886,  but  that 
said  Neilson  did  not  execute  a  deed  of  conveyance  conveying 
said  land  to  the  appellant  until  October  28,  1886.  Neilson 
was  duly  notified  that  said  contest  was  set  for  hearing  Au- 
gust 10, 1886,  but  failed  to  appear  and  defend.  The  respond- 
ent in  this  cause  introduced  his  testimony  at  said  hearing, 
and  thereafter  said  entry  was  canceled  by  the  proper  officer 
of  the  land  department.  The  question,  then,  is,  had  the  land 
department,  under  the  facts  of  this  case,  the  authority  to  can- 
cel said  entry?  The  secretary  of  the  interior  is  given  by  law 
the  entire  supervision  of  the  survey  and  the  sale  of  the  public 
lands.  The  commissioner  of  the  general  land  office  is  by  law 
required  to  perform,  under  the  directions  of  the  secretary  of 
the  interior,  all  executive  duties  appertaining  to  the  survey 
and  sale  of  the  public  lands  of  the  United  States.  The  regis- 
ters and  receivers  are  but  local  officers  of  the  several  land 
districts,  charged  with^the  performance  of  certain  duties,  and 
subject  to  the  direction  and  supervision  of  the  commissioner 
of  the  general  land  office  and  secretary  of  the  interior.  From 
the  organization  of  the  land  department  of  the  United  States 
down  to  the  present  time  it  has  been  held  by  that  department 
(and  by  the  supreme  courts  of  numerous  states  and  territories) 
that  it  had  the  right  and  authority  to  cancel  all  entries  of 
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public  lands  npoa  a  proper  showing,  made  prior  to  the  ibsii- 
anoe  of  a  patent,  if  the  entrymen  had  failed  to  oomply  with 
the  law,  and  had  procured  final  receiptor  certificate  upon  falee 
proof.  In  re  CogsweU^  8  Dec.  Dep.  Int.  23,  and  authorities  there 
cited;  Hosmerv.  Wallace^  47  Gal.  461;  FiggY.HeniUy,62  CaL 
299;  Hestres  y.  Brennan^  60  CaL  211;  Vance  y.  Kohtberg^  50 
Cat.  846;  Randall  y.  Edert,  7  Minn.  450;  Gray  y.  Stackion^  8 
Minn.  529;  Judd  y.  Randall,  86  Minn.  12;  BeUowe  y.  STodd,  84 
Iowa,  18;  MeLane  y.  Bovee,  85  Wis.  27;  Franklin  y.  Kelley,  2 
Neb.  79;  Haye  y.  Parker,  2  Wash.  (Ter.)  198.  We  haye  ex- 
amined the  cases  cited  by  counsel  for  appellant  and  many 
other  cases  not  cited,  and  with  the  exception  of  Smith  y.  Euh 
ing,  23  Fed.  Rep.  741,  haye  been  unable  to  find  any  case  that 
sustains  the  yiew  taken  by  appellant  The  decided  weight  of 
authority  is  clearly  against  the  position  contended  for  by  ap- 
pellant The  appellant  cites  Cornelius  y.  Keesel,  58  Wis.  237, 
as  holding  that  the  commission  had  no  power  to  cancel  a 
final  certificate.  The  court  says:  ^^The  land  was  then  sub* 
ject  to  entry.  It  was  purchased  by  him,  and  paid  for.  There 
was  no  fraud  or  mistake  in  the  transaction."  In  the  case  at 
bar  it  is  admitted  that  the  entryman  had  not  complied  with 
the  law;  that  he  had  not  resided  upon  the  land  six  months, 
and  was  not  residing  there  at  the  time  he  made  his  final  prool 
The  case  at  bar  differs  from  the  one  last  aboye  cited  in  this, 
in  that  case  there  was  no  mistake  or  fraud;  in  this,  there 
appears  to  haye  been  perjury  committed  in  making  the  final 
proof,  and  by  such  perjury  a  fraud  was  committed  upon  the 
land  department  The  appellant  also  cites  United  Stales  y. 
Minor,  114  U.  S.  233,  as  an  authority  in  this  case.  It  waa 
held  in  that  case  that  where  the  land  department  had  issued 
a  patent  upon  false  and  perjured  affidavits,  the  United  States 
is  not  precluded  from  instituting  a  suit  in  equity  to  cancel 
such  patent  It  does  not  conflict  with  former  decisions  of 
said  court,  in  which  it  has  been  held  that  the  decisions  of  the 
land  department  upon  questions  of  fact  and  mixed  law  and 
fact  are  conclusive. 

Appellant  contends  that  the  supreme  court  of  the  United 
States,  in  Myers  y.  Croft,  13  Wall.  291.  holds  that  a  sale  by 
a  pre-emptor,  after  entry  and  final  proof  and  the  issue  of  a 
final  certificate  to  a  bona  fide  purchaser  for  a  valuable  con* 
sideration,  conveys  to  the  purchaser  a  valid,  legal  title.  The 
court  in  that  case  in  no  respect  intimates  that  the  grantee  of 
a  pre-emptor  would  get  any  better  title  than  his  grantor  had. 
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«r  thai  any  tiUe  would  pass  if  the  grantor  had  not,  in  good 
£uth  and  in  full  eomplianoe  with  the  requirements  of  the  pr^ 
«Bptiou  law,  entered  the  land  conveyedi    The  ooooluding 
portion  of  said  opinion  indicates  Terj  strongly  the  contrary 
opinion.     The  court  eays:  '^If  it  had  been  the  purpose  of 
Gongreaa  to  attain  the  object  contended  for,  it  would  have 
declared  the  lands  themselves  unalienable  until  the  patent 
was  granted.    Instead  of  this  the  legislation  was  directed 
against  the  assignment  or  transfer  of  the  right  secured  by  the 
act,  which  was  the  right  of  pre*emption,  leaving  the  pre- 
emptor  free  to  sell  his  land  after  entry,  if  at  that  time  he  was 
in  good  faith  the  owner  of  the  land,  and  had  done  nothing 
inconsistent  with  the  provisions  of  the  law  on  the  subject": 
Myen  t.  Croft,  IS  Wall.  297.    It  will  not  be  contended  for  a 
moment  that  Neilson,  appellant's  grantor,  was  in  good  faith 
the  owner  of  the  land  in  question  when  he  sold  the  same  to 
the  appellant.    The  case  of  Carrol  v.  Saffordj  8  How.  441, 
eited  by  appellant,  proceeds  upon  the  theory  that  the  govern- 
ment baa  no  right  to  refuse  a  patent  to  a  bona  fide  purchaser 
of  land  offered  for  sale.    The  court  says:  '*  But  where  there 
has  been  fraud  or  mistake  the  patent  may  be  withheld,  and 
every  other  purchaser  at  tax  sale  incure  the  risk  as  to  the 
validity  ci  the  title  he  purchases."    The  case  of  Brill  v.  StileSj 
86  IlL  809, 86  Am.  Dec.  864,  is  cited  by  the  appellant  as  hold- 
ing that  the  commissioner  has  no  power  to  cancel  the  final 
certificate,  and  that  his  doing  so  is  void.    The  court  says: 
^If  the  entry  was  authorized  by  law  the  title  passed  to  him, 
subject  to  be  defeated  by  the  proof  of  a  right  of  pre-emption, 
and  if  unauthorised,  he  acquired  no  title.     But  until  it  was 
shown  to  have  been  illegally  made,  or  to  have  been  defeated 
by  proof  of  a  pre-emption,  the  certificate  of  purchase  was  evi* 
dence  of  an  equitable  title.    There  may  be  some  apparent 
conflict  in  the  Illinois  decisions,  but  in  the  case  of  Robbim  v. 
Amn,  64  111.  48,  6  Am.  Rep.  75,  the  court  has  clearly  shown 
that  there  is  no  conflict  in  the  decisions  of  that  state  upon 
this  question.    The  court  says,  after  citing  Brill  v.  StileSy  86 
DL  809,  86  Am.  Dec.  864,  and  other  decisions:  ^  These  two 
classes  of  cases  may  seem  at  first  inconsistent  with  each  other, 
and  there  are  probably  some  expressions  in  the  various  opin^ 
ions  not  strictly  harmonious,  but  on  further  consideration  it 
will  be  seen  there  is  no  real  antagonism  in  the  decisions.  The 
oases  in  the  firet  class  relate  to  pre-emption  claims  upon 
which  the  land  offices  have  decided.    The  pre-emption  law  of 
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1830  required  proof  of  the  facts  upon  which  the  right  of  pre- 
emption depended  to  be  made  to  the  Batis&ction  of  the  register 
and  receiver,  agreeably  to  rales  to  be  prescribed  by  the  com- 
missioner of  the  general  land  office.     This,  by  implication, 
gave  them  the  right  to  decide  all  cases  of  contested  pre- 
emption, BO  far  as  they  depended  upon  the  facts  of  prior  set- 
tlement; and  this  construction  has  been  uniformly  given  to  the 
law,  as  will  be  seen  by  the  cases  before  cited  and  in  other  au- 
thorities quoted  in  the  opinions  pronounced  in  these  cases. 
The  finding  of  the  land  officers  upon  the  facts  in  matters  of 
pre-emption  has  been  held  conclusive  by  the  courts  upon  the 
familiar  ground  that  such  officers,  in  these  proceedings,  were 
acting  in  a  quaH  judicial  capacity,  and  within  the  scope  of 
their  authority.     But  on  the  other  hand,  when  these  officers 
have  undertaken  to  cancel  a  patent  or  a  certificate  of  entry 
for  which  a  purchaser  has  paid  his  money,  either  at  their  dis- 
cretion or  under  some  patented  regulation  of  the  department 
which  the  law  did  not  authorize,  or  under  some  clearly  erro- 
neous construction  of  the  law  of  Congress,  the  courts  have 
held  themselves  not  bound  by  such  acts  of  the  officers  of  the 
land  department,  because  they  were  not  exercising  a  judicial 
function  within  the  limits  prescribed  by  law.    The  cases  cited 
by  counsel  for  defendant  will  be  found  to  relate  to  proceedings 
of  this  character.    Between  those  two  classes  of  authorities 
there  is  a  clear  and  sound  distinction.    In  the  one,  the  pro- 
ceedings of  the  land  officers  are  held  conclusive  because  judi- 
cial in  their  character  and  within  their  conceded  jurisdiction; 
in  the  other,  such  proceedings  are  held  not  conclusive  because 
they  are  either  ministerial  in  their  character  or,  if  judicial, 
beyond  the  authority  given  by  the  acts  of  Congress."    In 
Stark  V.  Starrty  6  Wall.  402,  it  is  claimed  that  the  supreme 
court  of  the  United  States  holds  that  '^a  right  to  a  patent^ 
once  vested,  is  treated  by  the  government  when  dealing  with 
the  public  lands  as  equivalent  to  a  patent  issue."    This  case 
arose  under  what  is  known  as  the  ''Oregon  Donation  Act," 
and  under  that  act  the  right  of  the  claimant  to  a  patent  be- 
came perfected  when  the  certificate  of  the  surveyor-general 
and  accompanying  proof  were  received  by  the  commissioner 
of  the  general  land  office  and  he  found  no  valid  objection 
thereto.    In  that  case  the  law  had  been  fully  complied  with 
by  the  claimant,  but  the  commissioner  objected  to  issuing  the 
patent  to  Stark  upon  the  ground  that  the  land  was  brought 
under  the  operation  of  the  "townsite  act,"  and  was  not  sub- 
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Jeet  to  disposition  under  said  ''  donation  act.''  If  the  '^ dona- 
tion act"  of  1850  was  applicable  to  the  lands,  Stark's  right  to 
ft  patent  became  perfect  when  the  certificate  of  the  surveyor- 
general  and  accompanying  proof  showed,  in  the  judgment  of 
the  commissioner,  a  compliance  with  its  requirements.  In 
that  case  the  commissioner's  objection  to  the  issuance  of  a 
patent  arose,  not  from  any  defect  in  the  certificate  or  proof, 
but  from  an  opinion  that  the  lands  were  subject  to  the  pro- 
▼isions  of  the  "townsite  act"  of  1844.  How  very  dififerent 
from  the  case  at  bar  I  The  appellant's  grantor  had  not  com* 
plied  with  the  requirements  of  the  pre-emption  law.  Through 
false  proof  he  had  obtained  a  final  certificate.  A  hearing  was 
ordered  long  before  the  appellant  received  a  deed  of  convey- 
ance from  his  grantor,  and  had  the  appellant  examined  the 
records  of  the  land  office  at  Oxford,  Idaho,  he  would  have 
found  a  contest  pending  to  set  aside  his  grantor's  entry  at 
least  four  months  before  said  deed  of  conveyance  was  executed. 
If  an  entryman  can,  through  false  proof,  pre-empt  land,  and, 
as  Boon  as  he  obtains  his  final  certificate,  sell  the  same  and 
convey  a  valid  title,  it  seems  to  us  that  it  would  "open  wide 
the  door  to  frauds  innumerable  and  to  an  extent  almost  in- 
calculable." Until  the  patent  issues  we  think  that  the  rule 
cajfeat  emptor  applies  with  peculiar  force  to  purchasers  of  lands 
from  pre-emption  entrymen. 

Chief  Justice  Tripp  of  Dakota,  in  the  case  of  United  States 
V.  Edward  H,  Dudley^  1887,  rendered  an  exhaustive  opinion 
as  to  the  authority  of  the  land  department  to  cancel  a  final 
certificate  issued  to  a  pre-emptor,  in  which  he  reviews  and 
comments  upon  numerous  decisions  of  the  supreme  court  of 
the  United  States  and  decisions  of  the  highest  courts  of  many 
of  the  states  and  territories,  and  arrives  at  the  followkig  con- 
clusions, to  wit:  *'  I  am  clearly  of  the  opinion  that  the  super- 
visory and  appellate  powers  vested  in  the  secretary  of  the 
interior,  and  the  commissioner  of  the  general  land  office,  under 
hie  direction,  gives  them  the  right  to  examine  all  acts  of  the 
register  and  receiver.  In  matters  of  fact  left  to  th'^  deter- 
mination of  the  local  officers,  the  jurisdiction  of  the  secretary 
and  commissioner  may  be  exercised  by  appeal  and  a  re-exam- 
ination of  the  facts  themselves,  or  by  examination  of  their 
action,  and  requiring  them  again  to  examine  the  questions  of 
&ct  involved,  and  in  all  cases  to  supervise  the  purely  admin- 
istrative or  executive  acts  of  the  local  officers."  The  power 
of  supervision  given  the  secretary  and  commissioner  is  a  gen- 
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eral  one  over  all  the  acts  of  the  register  and  receiver.    Thera 
is  no  exception  made  in  the  matter  of  the  issuing  of  final  cer- 
tificates; and,  if  the  position  here  contended  for  be  the  correct 
one,  to  wit|  that  the  commissioner  must  issue  a  patent  at 
once  upon  the  presentation  of  the  certificate,  and  that  bsue 
of  the  certificate  would  conclude  all  inquiry  into  matters  set- 
tled by  its  issue,  then  it  would  conclude  all  supervision  by 
the  superior  oflScers;  and  on  that  reasoning  the  patent  might 
as  well  issue  by  the  local  as  by  the  supervisory  officers.    I  am 
led  to  adopt  the  contrary  of  this  reasoning.    Besides,  any  other 
view  would  lead  to  hopeless  conflict  between  the  department 
and  the  courts.    Our  calendars  would  be  crowded  with  land 
contests,  and  the  action  of  the  department  would  be  indefi- 
nitely postponed.    The  only  true  doctrine,  in  my  opinion,  is 
that  announced  by  the  supreme  court — ^that  the  jurisdiction 
of  the  court  commences  when  that  of  the  department  ceases; 
and  that  until  the  patent  issues,  and  while  the  matter  is  still 
pending  before  the  department,  the  question  is  not  one  of 
private  right  upon  which  the  courts  have  power  to  act.    We 
are  of  the  opinion  that  if  a  pre-emptor  has  not  complied  with 
the  law,  and  procures  a  final  certificate  through  fraud  or  per- 
jury, a  purchaser  from  him  gets  no  better  title  than  such  pre- 
emptor  obtained,  and,  if  such  fraud  or  failure  to  comply  with 
the  law  is  established  to  the  satisfaction  of  the  land  depart- 
ment, under  its  rules  and  regulations,  before  patent  has  been 
issued,  the  land  department  has  the  authority  to  cancel  such 
certificate.    In  re  CogaweU,  8  Dec.  Dep.  Int  23,  and  authori- 
ties there  cited.    Those  decisions  which  bold  that  a  final  cer- 
tificate is  equivalent  to  a  patent  issued  proceed  upon  the 
theory  that  the  pre-emptor  has  complied  with  the  law  as  to 
residence  and  improvement  and  all  other  requirements,  and 
that  such  certificate  was  not  procured  through  fraud  or  per- 
jury.    The  judgment  of  the  court  below  is  affirmed,  with 
costs. 

Huston  and  Mobqan,  JJ.,  concur. 


pRB-ncmov  Gbrtitioatbb,  Cahcsllation  ov.— Tb«  oommlnioner  of  the 
general  land  office  has  the  power  to  cancel  a  certificate  of  entry  and  pui^ 
ehaae  iesned  by  the  register  and  reoeiver,  where  the  land  is  not  eabject  to 
pre-emption:  Omdry  y.  Woods^  19  La.  334;  36  Am.  Dec  677,  and  note. 
The  validity  of  a  certificate  of  pre-emption  may  be  impeached  by  OYidence 
of  frand  and  collusion  between  the  pre-emptor  and  the  officers  granting  the 
eertificate:  Jamison  r,  BeaMen,  3  Scam.  113;  36  Am.  Dea  634,  and  notes. 
A  certificate  of  purchase  is  not  a  bar  to  inquiry  as  to  the  rights  of  the  penes 


liaj,  1891.]  DuBANT  V.  CoMxara.  267 


towboaiiWMlMnad:  JVylorT.  IFef«o%  77  CU.  SMf  DaMaomr,  (hKo/mmtga 
«IB.  Lami  Ok,  78  CU.  i. 

PoBUO  La9D8— Saia  Bdou  Patbnt  IssxrBD.— 'A  oootnol  to  lell  landa 
mp  nnd«r  tha  homattaad  laws,  before  final  proof,  ii  inyalid:  MoffaJU  t* 
96  (U  106;  SI  Am.  8t  Bop.  198;  and  eqwoially  note.    See  notes  to 
Tfkt  r.  Qrmm^  87  Ank  0ea  1SS|  and  Amy  ▼•  WtlA,  28  Ank  Dee.  482. 


DuBANT   t;.    GOHBOYB. 

[3  IDABO^  800.] 

As  AmAL  Fbom  ▲  Judgmbht  cannot  be  taken  nntn  it  b  entered. 

A  JvMifxiiT  Ib  Butdsbbd  when  ordered  by  the  coorti  but  b  not  entered 
nntil  aotoally  written  in  the  judgment  book. 

JvMHsn;  FufALk  What  Is  Not.— The  worda,  '*at  this  day  the  eonrt 
ordered  this  eanie  ditmiieed,  at  plaintiff*!  eoeta,  taxed  at  tiiree  dollan 
and  forty  oenta,"  do  not  conatitute  a  final  jndgmenti  but  merely  an 
order  directing  the  entry  of  a  judgment  of  dismiasaL 

As  QBJXonov  lo  thi  JoiuaDionos  of  ah  Atmllati  Gouinr  may  be  made 
at  any  time,  and  though  not  interposed  by  counsel  should  be  consid- 
ered by  the  court  if  apparent  from  the  record. 

On  March  11, 1891,  by  direction  of  the  court,  an  entry  was 
made  as  follows:  '^  At  this  day,  on  motion  of  defendant's 
counsel,  the  court  ordered  this  cause  dismissed  at  plaintiff's 
costs,  taxed  at  three  dollars  and  forty  cents."  Thereupon 
plaintiff  appealed. 

IF.  21  StoUj  and  McBrxde  and  Atten^  for  the  appellants. 
TPoodf  and  Heyhwm^  for  the  respondents. 

Mobqan,  J.    The  first  question  to  be  considered  is,  Is  this 
a  judgment  from  which  an  appeal  can  6e  taken?    If  there  is  no 
judgment  no  appeal  can  be  taken,  and  this  court  has  no  juris- 
diction: Qray  y.  Ced&rholm,  2  Idaho,  41;  Meyaan  y.  Chahrie 
(Cal.,  July,  1885),  7  Pac.  Rep.  634;  SUbbinsY.  Savage,  5  Mont 
253.    Section  4807,  Revised  Statutes  of  Idaho,  is  as  follows: 
^An  appeal  may  be  taken  to  the  supreme  court  from  a  district 
court,  first,  from  a  final  judgment  in  an  action  or  special  pro- 
eeeding  commenced  in  the  court  in  which  the  same  is  ren* 
dered  within  one  year  after  the  entry  of  judgment"    In 
McLaughlin  y.  Doheriy,  54  Cal.  519,  the  court  states  as  fol* 
lows:  ^'  Section  939  of  the  Code  of  Civil  Procedure  provides 
that  an  appeal  may  be  taken  from  the  final  judgment  within 
one  year  after  the  entry  of  judgment"     It  will  be  noticed 
that  the  wording  is  the  same  as  our  own  statute.    In  Qray  y. 
Pafan«r,  28  CaL  416,  this  provision  of  the  practice  act  was  be* 
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fore  the  court  for  coDstruction,  and  the  court  la  its  opinion 
defined  with  precision  the  distinction  between  the  rendition 
and  entry  of  a  final  judgment  within  the  meaning  of  that  act. 
The  distinction  which  the  court  made  was  that  a  judgment  is 
rendered  when  ordered  by  the  court,  and  entered  when  acta* 
ally  entered  in  the  judgment  book:  See  also  Trenouth  t.  Far^ 
ringtonf  54  Cal.  273.     In  the  case  of  MeNevin  v.  UcNevin  (Cal. 
Feb.,  1883),  11  P.  G.  L.  J.  92,  the  journal  entry  was  in  the  fol- 
lowing language:  *'  Ordered  that  plaintiff's  prayer  for  a  de- 
cree of  divorce  be  denied,  and  that  defendant  have  judgment 
for  costs."    The  court  held  this  to  be  an  order  for  judgment 
only,  and  dismissed  the  appeal.    The  same  was  held  in  the 
case  of  Thoma$  v.  ilnderson,  66  Gal.  43.     Both  these  cases 
were  approved  in  Schroder  v.  Sehmidt^  71  Cal.  899;  also  in 
Tyrrell  v.  Baldwiuy  72  Cal.  192;  Kimple  ▼.  Conway^  69  CaL 
71.     Section  4454  of  our  statute  requires  the  clerk  to  keep  a 
judgment  book,  in  which  judgments  must  be  entered.     Sec- 
tion 4456  requires  him  immediately  after  entering  the  judg- 
ment to  attach  together  and  file  certain  papers,  which  shall 
constitute  the  judgment  rolL     It  is  from  the  judgment  so 
entered  in  the  judgment  book  that  an  appeal  must  be  taken, 
and  not  from  the  order  of  the  court  directing  such  judgment 
The  language  used  in  this  case  and  recorded  in  the  journal 
was  simply  an  order  directing  the  entry  of  judgment  of  dis- 
missal and  for  costs:  Black  on  Judgments,  sees.  110|  116; 
Hayne  on  New  Trials  and  Appeals,  183,  note  6.    It  is  but 
just  to  the  eminent  counsel  engaged  in  this  cause  to  say  thaft 
this  conclusion  was  arrived  at  before  the  supplemental  briefs 
were  filed.     Since  they  were  filed  the  case  cited  by  counsel 
for  appellants  has  been  examined,  but  has  not  changed  the 
opinion  of  the  court.    In  our  opinion,  an  objection  to  the 
jurisdiction  may  be  made  at  any  time.    If  not  made  at  all 
by  counsel,  and  it  appeared  in  the  record,  the  court  would 
be  obliged  to  take  notice  of  it    Appeal  dismissed,  without 
prejudice  to  another  appeal;  costs  of  appeal  awarded  to  re- 
spondent 

SuLLivANy  C.  J.y  and  Huston,  J.,  concur. 

JuDGMSfT— Whui  Rbndbbed. — A  jndgment  b  rendered  at  the  tfane  tb# 
ooart  prononnoee  the  deoiaion:  BklaU  qfCook,  77  CaL  220;  11  Am.  St  B«p> 
867,  and  note  disouMing  the  rendition  and  entry  of  jndgmentii 

Appeal— JiTDOMBNTS  fbom  Which  Appeal  Will  Lis.— Jndgmenli  « 
orders  from  which  an  appeal  will  be  are  those  which  terminate  the  aetioD  (f 
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•pcnto  to  diTeat  somt  li^t  in  raoh  a  manner  m  to  pnt  it  out  of  tiio  power 
•f  ibo  ooort  making  tht  order  to  place  the  partiea  in  their  original  conditiiNi 
iftcr  the  expiration  of  the  term:  Harriaom  t.  LAanon  WoUr  Wwk^  01  Kj« 
W;  S4  Am.  St.  Rep.  180,  and  note  with  oaaee  illnatrating  the  abore  mlet 
JDtantT.  Datik^  62  Ark.  224;  20  Am.  St.  Bep.  170^  and  eepecially  the  note; 
Mto  to  AfwM  T.  Sinekur,  28  Am.  St.  Rep^  484;  extended  note  to  WiiUami 
V.  MMd,  00  Am.  Deo.  427. 

JvuBDionoif — OBJSonoir  Tc^— Whxh  Taudt. — An  objection  for  want  of 
jariidictioiiy  if  it  exiata,  may  be  raised  by  answer^  or  at  any  suboequent 
■tige  ol  the  proceedings:  Oodfrey  t.  Ocifreg,  17  Ind.  6;  70  Am.  Dec  448. 
It  is  slwaya  competent  to  inquire  into  the  Jurisdiction  of  a  ooort:  Doe  t. 
Twpper^  4  Smodes  k  M.  281;  43  Am.  Dea  48S;  See  Gnmjf.  Onigktoth  10 
SmmdmkU.  150;  48  Am.  Dea  748, 


Wright  v.  Wbsthbimbb. 

P  lAARO,  902.] 

Av  ATTAOHxnn  Is  Nor  PBnuicsD  to  Uatb  Bum  Abaitdoiiid  from  the 
fact  that  the  writ  under  which  it  was  leried  was  direoted  to  be  returned 
and  a  new  writ  issued  under  which  a  second  levy  was  made  on  the  same 
prcyperty. 

A  HoiissnAD  Turcbasmd  with  thx  Prooxxdb  ow  a  Salb  ow  Anothxb 
Hoif xarxAD  is  not  exempt  from  attachment  levied  thereon  prior  to  the 
filing  of  a  declaration  of  homestead. 

Hohbtsad.— Thb  Prookxd9  ow  a  Volurtabt  Salb  of  a  homestead  are 
not  exempt  from  execution  until  they  are  invested  in  another  homestead, 
Bor  is  land  purchased  with  such  profits  and  intended  for  occupancy  as 
a  homestead,  but  upon  which  the  debtor  does  not  reeide  and  with  ro* 
speet  to  which  he  has  not  filed  any  declaration  of  homestead. 

HawUy  and  RuveSj  and  M.  O.  Cage^  for  the  appellant 

7.  If.  SieuHirtj  for  the  reepondents. 

SuiiLTYANi  C.  J.  This  is  an  action  brought  by  the  appel* 
lant  for  the  purpose  of  quieting  title  to  and  removing  cloud 
from  the  title  of  certain  town  lots  in  the  town  of  Blackfoot, 
Bingham  county.  The  complaint  alleges  that  the  respond- 
ents  (the  defendants  in  the  court  below)  commenced  an  ao« 
tion  in  the  district  court  of  Bingham  county,  Idaho,  against 
this  appellant,  on  the  twenty-first  day  of  November,  1890,  to 
obtain  judgment  against  appellant,  on  a  certain  contract  there- 
tofore executed  by  the  appellant,  and  on  said  twenty-first  day 
of  November  caused  a  writ  of  attachment  to  issue  out  of  said 
court  in  said  eause,  and  placed  the  same  in  the  hands  of  the 
iheriff  of  laid  Bingham  county  for  service;  that  on  said  date 
the  sheriff  levied  said  writ  of  attachment  upon  lots  12,  18, 
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14, 15,  16, 17,  and  18,  in  block  65,  in  the  town  of  Blackfoot^ 
Bald  county;  that  on  the  second  day  of  December,  1890,  said 
defendants  abandoned  said  levy  under  said  writ,  and  caused 
another  writ  of  attachment  to  issue  in  said  action,  and  thai 
no  affidavit  or  undertaking  was  made  or  given  before  the 
issuance  of  said  last- mentioned  writ;  that  said  writ  was  ii^ 
regulariy  issued  and  void;  that  said  writ  was  levied  by  the 
said  sheriff  on  the  lots  above  described;  thereafter  the  sheriff 
made  his  return  thereon  to  the  court,  and  also  to  the  recorder 
of  said  Bingham  county;  and  that  each  of  the  returns,  so 
made  by  the  sheriff,  is  a  part  of  the  records  of  said  county, 
and  appear  on  said  records  to  be  regular  on  their  face;  and 
that  said  returns  and  records  cast  a  cloud  on  the  title  of  the 
plaintiff.    The  complaint  further  alleges  that  plaintiff  is  a 
married  man,  and  the  head  of  a  family;  that  his  family  re- 
sides with  hira  upon  said  lots  as  their  home,  and  that  he  has 
no  other  residence  or  home;  that  on  said  twenty-first  day  ot 
November,  and  at  all  times  since  said  date,  the  said  lots,  and 
the  dwelling-house  thereon  situated,  were  and  are  exempt 
from   the  claim  of  defendants;  that  said   property  was  the 
homestead  of  plaintiff,  and  was  not  subject  to  the  payment  ot 
his  debts;  and  prays  that  his  title  to  said  property  be  quieted 
and  that  the  cloud  cast  thereon  by  the  levy  and  return  of  said 
writs  be  removed.    The  answer  specifically  denies  all  of  the 
allegations  of  the  complaint,  except  the  copartnership  of 
plaintiffs;  the  bringing  of  the  suit  mentioned;  the  issuance, 
levy,  and  return  of  the  writ  of  attachment;  and  avers  that, 
as  appellant  had  come  *'  into  more  open  and  notorious  asser^ 
tion  of  rights  and  ownership  in  and  to  said  real  estate,  the 
respondents  cause  a  second  writ  of  attachment  to  issue,''  and 
to  be  levied  upon  said  real  estate;  and   avers  that  on  the 
thirty-first  day  of  January,  1891,  respondents  obtained  judg- 
ment against  the  plaintiff  for  three  hundred  and  fifty-nine 
dollars  and  nineteen  cents  damages,  and  costs  taxed  at  nine- 
teen dollars  and  sixty-five  cents  in  the  action  in  which  said 
writs  of  attachment  were  issued,  and  claim  a  lien  therefor  on 
said  lots  and  premises.     The  cause  was  tried  by  the  court 
without  a  jury,  and  judgment  rendered  dismissing  the  action, 
with   costs  against  the  plaintiff.    Thereupon  a  motion  for 
a  new  trial  was  interposed,  and  overruled  by  the  court.  From 
the  order  overruling  said  motion  the  case  is  brought  to  thii 
court 
The  first  error  specified  by  the  appellant  is  that  the  court 
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<md  in  holding  that  the  writ  of  attachment  issued  in  the 
iuft  ef  respondents  against  appellant,  and  leried  upon  the 
ntl  estate  and  preoiisea  above  described,  was  valid,  and 
created  a  lien  on  aaid  premises.  This  specification  of  error 
does  not  speeify  which  of  said  writs  of  attachment  is  referred 
to,  bat  aa  the  record  shows  that  the  court  below  held  that 
the  levj  of  the  first  writ  created  a  valid  lien  upon  said  prem- 
ises, we  presume  that  that  is  the  writ  referred  ta  We  will, 
however,  determitie  whether  said  objection  or  specification  of 
error  is  fatal  to  either  writ.  The  appellant  alleges  in  the 
oomplaint  that  the  levj  of  the  first  writ  was  abandoned  hy 
leason  of  the  issuance  of  tlie  second  writ,  and  levying  it  upon 
the  identical  property  on  which  the  first  writ  was  levied,  and 
that  the  second  writ  was  invalid  by  reason  of  respondents 
having  failed  to  file  an  affidavit  and  undertaking  prior  to  the 
issuance  thereof.  The  objection  to  the  last  writ  is,  however, 
not  urged  in  this  court  The  respondents,  by  their  answer, 
deny  the  abandonment  of  the  levy  of  the  first  writ,  and  state 
in  their  answer  the  reason  for  procuring  the  issuance  of  the 
Bsoond  writ,  as  follows:  ^The  said  plaintifi^  having  at  that 
time  come  into  more  open  and  notorious  assertion  of  rights 
snd  ownership  in  the  said  real  estate,  the  defendants  herein 
caused  a  new  writ  to  issue,  as  provided  by  law,  and  procured 
the  same  to  be  levied  on  all  the  interest  the  said  D.  D.  Wright 
then  had  in  said  real  estate."  The  abandonment  of  the  firBt 
writ  was  made  an  issue  by  the  pleadings,  the  burden  resting 
on  the  plaintiff.  The  record  contains  no  evidence  of  aban- 
donmeut.  It  is,  however,  contended  that  the  abandonment 
was  established  by  the  issuance  of  the  second  writ,  and  the 
kiying  of  the  same  upon  the  identical  parcel  of  land  on  which 
the  first  writ  had  been  levied.  The  answer  to  this  is  that  the 
respondents  denied  any  intention  of  abandoning  the  lien  se- 
CQTed  by  the  first  writ,  and  avers  that  they  procured  the  issu- 
Mceof  the  second  writ  aa  a  precautionary  measure  only.  The 
law  does  not  presume  or  favor  abandonments.  The  issuance 
Ittring  been  made  by  the  pleadings,  it  was  incumbent  upon 
^he  appellant  to  establish  tiie  fact  of  abandonmenti  which  he 
<uled  toda 

The  appellant  also  contends  that,  under  the  levy  of  the  first 
writ  of  attachment,  no  lien  was  created  upon  said  property, 
far  the  reason  that  the  law  requires  the  sheriff,  after  he  baa 
noade  a  levy  by  attachment,  to  file  in  the  office  of  the  county 
recorder  a  nolioe  describing  the  property  levied  upon  and  aV- 
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tached,  duly  signed  by  him;  and  urges  that  the  notice  so  filed 
by  the  sheriffs  under  and  by  virtue  of  said  levy,  was  not  so 
signed.  This  question  was  not  raised  in  the  court  below,  and 
we  cannot,  for  that  reason,  consider  it  here;  besides,  the  ap« 
pellant  is  estopped  by  the  allegations  of  the  complaint  from 
now  denying  that  the  notice  so  filed  in  the  recorder's  o£Bc6 
was  not  signed  by  the  sherifiT,  and  regular  on  its  face.  Ap- 
pellant, after  alleging  that  said  writ  was  duly  issued  on  No- 
vember 21,  1890,  and  duly  levied  upon  said  property,  further 
alleges  as  follows:  ''And  made  his  return  thereon  to  the  court, 
and  also  to  the  recorder  of  Bingham  county;  each  of  the  re- 
turns 80  made  by  the  said  sheriff  is  a  part  of  the  records  of 
Bingham  county  and  of  this  court,  and  each  of  said  returns 
and  the  records  made  thereunder  by  the  said  sheriff  appear 
on  the  records  to  be  regular  on  their  face,  and  that  said  re- 
turns and  records  cast  a  cloud  on  plaintiff's  title."  This 
averment  is  plain  and  direct,  and  avers  that  said  return  so 
so  filed  in  the  ofiSce  of  the  county  recorder  is  regular  on  its 
face.  Parties  will  not  be  permitted  to  urge  points  in  this 
court  which  were  not  raised  in  the  court  below,  especially 
when  such  contentions  or  poinis  are  flatly  contradicted  by 
the  averments  of  the  pleadings  of  such  party.  If  a  mistake 
had  been  made  in  the  pleadings,  they  should  have  been 
amended  in  the  court  below.  Parties  will  not  be  permitted 
to  contradict  their  sworn  pleading  in  that  manner.  This  dis- 
poses of  the  first  specification  of  error  as  applied  to  the  first 
writ. 

As  applied  to  the  second  writ,  the  record  shows  that  the 
appellant,  at  the  time  of  the  levy  of  said  writ,  was  residing 
upon  said  premises  with  his  family,  and  had,  prior  to  such 
levy,  executed  and  filed  his  declaration  of  homestead,  as  pro- 
vided by  sections  3071  and  3072  of  the  Revised  Statutes  of 
Idaho,  claiming  said  premises  as  a  homestead.  Said  prem- 
ises were  exempt  from  attachment  and  execution,  after  filing 
said  declaration  of  homestead:  Rev.  Stats.,  see.  8038.  The 
respondents  acquired  no  lien  upon  said  premises  by  reason  of 
the  levy  under  said  second  writ:  Rev.  Stats.,  sea  8039. 

The  third  and  fourth  specifications  of  error  will  be  con- 
sidered together,  and  are  as  follows:  3.  "  The  court  erred  in 
failing  to  find  that  said  property  was  exempt  from  execution 
and  attachment,  and  was  not  subject  to  the  debt  sued  on  by 
Westheimer  and  Sons  against  the  plaintiff."  4.  **The  court 
erred  in  failing  to  hold  that  the  property  in  dispute  in  this 
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action  was  exempt  from  seizure,  levj,  and  sale  under  ezeou- 
Hon  and  attachment,  because  of  the  fact  that  plaintiff  pro- 
cared  the  money  to  purchase  this  property  from  the  sale  of 
property  on  which  he  had  a  valid  homestead  exemption  un- 
der the  laws  of  the  state  of  Idaho/'  The  contention  ip,  that 
as  the  property  attached  had  been  purchased  with  the  proceeds 
of  the  sale  of  the  homestead  of  appellant,  and  that  as  appellant 
purchased  said  property  as  a  home  for  himself  and  family  and 
filed  his  homestead  declaration  therefor  as  soon  as  he  had  es- 
tablished his  residence  thereon,  the  same  is  exempt  under  the 
homestead  laws.  The  question  for  consideration  then  is, 
Under  the  homestead  laws  of  the  state  of  Idaho,  can  a  person 
sell  his  homestead,  which  is  exempt  from  execution  and 
forced  sale,  and  purchase  another  home  with  the  proceeds 
thereof,  and  hold  the  same,  exempt  from  execution  and  attach- 
ment, without  filing  in  the  proper  county  recorder's  office  the 
declaration  of  homestead  required  by  section  8071  of  the  Re- 
Tised  Statutes  of  Idaho?  The  evidence  contained  in  the 
record  establishes  the  following  facts:  That  the  appellant| 
with  his  family,  consisting  of  a  wife  and  eight  small  children, 
was  residing  in  the  town  of  Blackfoot,  Bingham  county;  that 
he  was  the  owner  of  the  home  in  which  he  was  then  residing; 
that  he  had  filed  in  the  proper  recorder's  office  his  declaration 
of  homestead,  claiming  the  said  property  as  a  homestead,  and 
that  the  same  was  exempt  from  execution  and  forced  sale; 
that  being  indebted  to  divers  persons,  he  concluded  to  sell 
■aid  homestead,  purchase  another  of  less  value,  and  pay  cer* 
tain  of  his  creditors  with  the  surplus.  He  thereupon  sold  his 
homestead,  paid  part  of  his  debts,  and  invested  one  thousand 
dollars  of  the  proceeds  of  the  sale  of  said  homestead  in  the 
Iota  and  premises  in  question,  for  the  purpose  of  making  a 
home  for  himself  and  family.  He  removed  his  family  there 
about  December  8  or  4, 1890,  and  filed  his  homestead  decla* 
ration  therefor  on  December  4,  1890;  that  appellant  filed  his 
homestead  declaration -after  the  levy  of  the  attachment,  on 
November  21,  1890,  and  before  the  levy  of  the  second  writ  of 
attachment,  December  5,  1890. 

The  second  writ  of  attachment  is  not  a  lien  upon  said 
homestead,  because  the  homestead  declaration  was  filed  prior 
to  the  levy  of  said  writ:  Revised  Statutes,  Idaho,  sec.  8039. 
The  writ  of  attachment,  levied  upon  said  premises  on  Novem- 
21,  1890,  is  a  valid  lien  thereon,  unless  the  fact  of  its  having 
been  purchased  with  a  part  of  the  proceeds  arising  from  the 

Ax.  ar.  ftxp.,  Vou  XXXV.  - 18 
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Bale  of  the  former  homestead  of  appellant  exempts  it  from 
aach  lien.  Section  8070,  ReTised  Statutes,  Idaho,  is  as  fol- 
lows:  **  In  order  to  select  a  homestead,  the  husband  or  the 
head  of  the  family,  or,  in  case  the  husband  has  not  made 
such  selection,  the  wife,  must  execute  and  acknowledge,  in 
the  same  manner  as  conveyance -of  real  estate  is  acknowl- 
edged, a  declaration  of  homestead,  and  file  the  same  for 
record.*^  Section  8071  provides  what  such  declaration  must 
contain.  Section  8072  provides  that  such  declaration  must 
be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
the  land  is  situated.  Section  '8073  provides  that  after  the 
filing  of  the  declaration  for  record  the  premises  therein  de- 
scribed constitute  a  homestead.  Section  8088  provides  that 
the  homestead  is  exempt  from  execution  and  forced  sale,  ex* 
cept  as  provided  in  title  7  of  the  Revised  Statutes.  Section 
8089  provides  that  the  homestead  is  subject  to  execution  or 
forced  sale  in  satisfaction  of  judgments  obtained  for  certain 
debts  and  encumbrances,  and,  among  others,  in  an  action  in 
which  an  attachment  was  levied  upon  the  premises  before  the 
filing  of  the  declaration  of  homestead.  This  provision  applies 
to  the  case  at  bar,  unless  it  is  excepted  for  the  reason  of  its 
having  been  purchased  with  the  proceeds  of  the  former  home* 
stead.  The  writ  of  attachment  was  levied  November  21, 
1890;  the  homestead  declaration  was  filed  December  4,  1890. 
Section  8041  provides  that  a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment  or  a  grant  or  convey* 
ance  thereof,  executed  and  acknowledged  by  the  husband 
and  wife,  if  the  claimant  is  married,  and  by  the  claimant,  if 
uiimarried.  From  the  above  provisions  it  will  be  observed 
that  to  select  a  homestead  in  this  state  under  the  homestead 
law,  certain  things  must  be  done  and  performed  before  it  is  a 
homestead  or  is  exempt  from  execution  and  forced  sale,  and 
that  after  a  homestead  has  been  once  acquired  it  can  be 
abandoned  only  as  the  statute  prescribes.  The  appellant,  in 
this  case,  abandoned  his  first  homestead  by  selling  and  oon* 
▼eying  it  to  one  C.  S.  Smith.  There  is  no  provision  in  the 
statutes  of  Idaho  exempting  the  money  for  which  a  homestead 
may  be  sold  from  execution  or  attachment  until  it  may  be 
invested  in  another  homestead,  except  in  cases  of  involuntary 
sales,  which  provision  is  not  applicable  to  this  ease.  Out 
statutes  are  silent  upon  the  question  under  consideration. 
They  contain  no  provisions  for  an  exchange  of  one  homestead 
for  anotheri  nor  the  purchase  of  another  with  the  proceeds  of 
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the  Bale  ci  the  one  exempt,  nor  for  the  exemption  of  the  new 
homeetead  bo  purchased. 

It  is  contended  that  the  homestead  and  exemption  atatutea 
ahonld  be  liberally  construed.  We  concede  this  proposition. 
Section  4  of  the  Revised  Statutes  declares,  among  other 
things:  "  The  statutes  of  this  state,  and  all  proceedings  under 
them,  must  be  liberally  construed,  with  a  view  to  effect  their 
objects  and  to  promote  justice."  Aside  from  this  provision 
we  can  hardly  conceive  the  necessity  or  propriety  of  strictly 
construing  a  statute  of  mercy  or  benevolence.  But,  as  our 
Btaiutes  are  sUent  upon  the  question  under  consideration, 
this  court  will  not  undertake  to  supply  omissions  made  by 
the  law-making  power.  This  court  must  distinguish  between 
enacting  laws  and  construing  them.  Through  motives  of 
humanity  towards  the  debtor  and  his  family  exemption  and 
homestead  laws  have  been  enacted.  Prior  to  their  enactment 
the  law  was  as  cruel  as  Shylock  to  the  unfortunate  debtor, 
and  his  wife  and  children  had  to  suffer.  It  may  be  truth- 
fully  urged  that  they  sometimes  assist  unprincipled  men  to 
oonsummate  the  most  cruel  frauds.  However,  in  the  vast 
majority  of  cases  their  operation  is  beneficial  and  humane. 
They  assure  to  a  family  a  home.  **  They  mitigate  the  harsh- 
ness  of  the  cruel,  gras^/ing  creditor,  and  give  to  the  unfortu- 
nate debtor  a  place  of  refuge  and  a  gleam  of  hope."  We  are 
of  the  opinion  that  an  amendment  of  our  homestead  laws 
exempting  the  proceeds  from  a  voluntary  sale  for  a  reasonable 
ilire  would  be  in  the  interest  of  humanity.  For,  however 
much  such  an  amendment  may  be  desired,  this  court  will 
not  assume  the  power  to  amend  the  statutes,  and  thus  usurp 
the  legislative  functions  of  a  co-ordinate  branch  of  our  state 
government  The  statutes  of  some  of  the  states  permit  the 
exchange  of  one  homestead  for  another,  and  the  sale  of  one, 
and  with  the  proceeds  thereof  the  purchase  of  another,  and 
hold  the  latter  exempt  from  attachment  and  execution;  but 
states  having  such  statutes  do  not  require  the  making  and  fil- 
ing of  a  homestead  declaration  as  a  precedent  condition  to  the 
procurement  of  a  homestead,  and  its  exemption  from  attach* 
ment  and  execution.  We  are  0f  the  opinion  that,  under  our 
statutes,  a  residence  purchased  with  the  proceeds  of  the  sale 
of  a  former  homestead,  which  was  exempt  from  attachment 
and  execution,  does  not  for  that  reason  become  a  homestead, 
and  exempt  from  attachment  and  execution  under  our 
homestead  laws.    The  required  homestead  deolaration  must 
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be  filed  in  order  to  secure  the  benefit  of  the  exemption  laws. 
The  judgment  of  the  court  below  should  be  affirmed,  and  tlM 
respondents  are  entitled  to  judgment  against  the  appellant 
for  their  costs  on  this  appeal,  and  it  is  so  ordered. 

Huston  and  Mobqan,  JJ.,  concur. 

BxBcunoK — liMTt — Abandommbmt  or.  —A  ooiistabIe*t  levy  is  not  abaa- 
donad  merely  because  he  givee  hie  execntion  to  a  sherifl^  who  makes  a  sab- 
•equent  lery,  •abject  to  that  made  by  the  conitable  on  the  eame  gooda,  and 
■ells  them:  MiOer  t.  (7ete,  136  Pa.  St.  658;  20  Am.  St.  Bep.  887.  For  a 
discuBsion  of  the  oontinnanoe  of  an  attachment*  what  poaseesion  and  control 
is  necessary  to^  see  Shephard  r.  BuUerfield.  4  Cnsh.  426;  60  Am.  Dec  7iNW 
and  especially  note. 

HommADfr— Pbooism  of  VoumAxt  Sali  of,  WBRHxa  Bmcrr 
FBOM  BnouTioiri  Soo  Doikm  t.  WM^  88  Iow%  478|  SS  Am.  St  Bop.  814, 
andnoltb 
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Cosi%  AmjRSATiOK  TO  Rktax,  Not  Mads  withoi  Tms.— Thoogh  a 

statute  proTides  that  a  party  dissatisfied  with  the  costs  daimed  may, 
within  three  days  after  the  filing  of  the  bill  of  costs,  file  a  motion  to 
hare  the  same  retaxed  by  the  conrt,  the  failure  to  file  soch  moHoo 
within  that  time  does  not  preclude  the  court  from  granting  a  motion 
made  thereafter,  if  the  statute  does  not  require  any  notice  to  be  giToa 
of  the  filing  of  the  cost  bill,  and  does  authorise  the  court,  within  siz 
months  after  the  adjournment  of  the  term,  to  relieve  a  party  from  any 
Judgment^  order,  or  other  proceeding  taken  against  him  throngfa  bin 
mistake,  inadvertence,  or  excusable  neglect. 
Oo8n.^THS  PiOB  OR  CoMPE»8ATiON  OF  EzpxBTS  employed  by  the  pro- 
railing  party  to  make  investigation  and  to  testify  at  the  trial  are  not 
aUowable  as  costs  against  his  adversary  under  a  statute  authoriiing  tho 
including  in  a  cost  bill  by  the  prevailing  party  "of  the  items  of  Ua 
oosts  and  neoessary  disbursements  in  the  action*or  proceeding. " 

F.  Qanahl^  and  Me  Bride  and  AUen^  for  the  appellants. 

Woods  and  Heybum^  for  the  respondents. 

Huston,  J.  This  is  an  appeal  from  an  order  of  the  die* 
trict  court  for  Shoshone  county,  made  after  judgment,  taxing 
costs  of  defendants  as  the  prevailing  party  in  the  suit  The 
action  was  brought  under  the  provisions  of  section  2326, 
United  States  Statutes.  Cause  was  tried  before  court  with 
jury.  Verdict  and  judgment  for  defendants.  Judgment  was 
entered  on  the  thirteenth  day  of  August,  1890.  Cost  bill 
filed  August  16, 1890.        No  notice  of  filing  <tf  cost  bill  was 
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ey«r  giTan  to  or  lerved  on  plaintifBi  or  their  attomeyt.  On 
Febmary  24,  1891,  plaintiffs  made  their  moticm  for  taxing 
of  the  ooata  in  said  action  before  the  district  conrt  for  said 
Shoshone  oonnty,  which  motion  was  granted,  and  thereupon 
aaid  district  court  proceeded  to  tax  the  costs  in  said  ac- 
tion, and  from  the  defendants'  memorandum  of  the  items 
of  costs  and  necessary  disbursements  struck  out  and  dis- 
allowed the  following  items,  yiz:  '*Cost  on  appeal,  paid 
M.  B.  Thompson,  stenographer,  for  services  in  transcribing 
notes  and  testimony  taken  upon  the  trial,  and  necessarily  in- 
ctirred  in  the  preparation  of  the  papers  on  appeal,  $346.00; 
printer's  bill  for  printing  briefs  for  supreme  court,  reduced 
from  $105  to  $40,  $65.00;  V.  M.  Clement,  for  services  as  sur* 
▼eyor,  etc.,  $1,000;  B.  T.  Williams,  assaying  and  testifying  as 
mn  expert,  $250;  Frank  Dorey,  examining  ground,  making 
assays,  and  testifying  as  an  expert,  $500;  John  H.  Ham- 
mond, for  three  trips  to  said  mine,  examining  the  same,  and 
testifying  as  an  expert,  $4,000;  W.  C.  Miller,  for  services  as 
surveyor  on  both  trials,  $250."  From  the  action  of  the  dis- 
trict conrt  in  disallowing  said  items,  the  defendants  appeal. 

The  first  position  of  appellants  in  support  of  their  appeal 
is  that,  they  having  filed  their  cost  bill  within  the  time  pre- 
scribed by  the  statutes,  to  wit,  "  within  five  days  after  rendi- 
tion of  verdict  or  notice  of  the  decision,"  and  the  plaintifia 
having  failed  within  the  time  fixed  by  statute,  to  wit,  three 
days  after  the  filing  of  the  bill  of  costs,  to  file  a  motion  to 
have  the  same  taxed  by  the  court,  the  court  had  no  jurisdic- 
tion to  tax  the  same  thereafter.  Section  4912,  Revised  Stat- 
utes, Idaho,  provides  that  ''a  party  disatisfied  with  the  costs 
claimed  may,  witl)in  three  days  after  filing  of  the  bill  of  costs, 
file  a  motion  to  have  the  same  taxed  by  the  court  in  which  the 
judgment  was  rendered,  or  by  the  judge  thereof  at  chambers.'* 
The  statute  does  not  provide  for  the  giving  of  notice  to  the 
opposite  party  of  the  filing  of  cost  bill.  In  this,  we  think, 
the  law  is  defective.  Does  a  failure  by  a  party  dissatisfied  to 
file  his  motion  to  tax  within  three  days  after  the  filing  of  the 
cost  bill  deprive  him  of  all  remedy  against  an  exorbitant  cost 
bill?  We  think  not.  The  remedy  given  by  the  provision  of 
section  4912,  above  cited,  is  not  exclusive.  It  is  not  manda- 
tory. Under  the  provisions  of  sections  4229,  Revised  Stat- 
utes, Idaho,  a  party  may  at  any  time,  not  exceeding  six 
months  after  the  adjournment  of  the  term,  apply  to  the  court 
or  the  judge  thereof  in  vacation  for  relief  from  any  judgment^ 
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order,  or  other  prooeeding  taken  agaiDst  him  ibrough  bis  mis- 
take,  inad  vertenoe,  surprise,  or  excusable  neglect.  It  certainly 
would  not  be  construing  the  statutes  *'  with  a  Tiew  to  effect 
their  objects  and  to  promote  justice"  (Revised  Statutes,  seo. 
4)  to  hold  that  a  party  was  remediless  against  an  exorbitant 
eost  bill,  of  the  filing  of  which  he  had  never  had  notice.  But 
there  is  another  view  of  this  case,  which  is  discussed  at  somo 
length  in  the  briefis  of  counsel,  and  that  is:  Were  the  items  of 
costs  disallowed  by  the  district  court  properly  chargeable  as 
eosts?  All  of  the  disallowed  items,  except  that  of  three  hundred 
and  forty-five  dollars  for  stenographer's  services,  and  the  re* 
duction  of  sixty-five  dollars  from  the  charge  for  printing  briefs 
were  charges  for  the  services  of  experts.  It  is  contended 
by  appellants  that  ^the  statute  allows  costs  and  necessary 
disbursements,"  but  I  have  been  unable  to  find  any  such  pro- 
vision in  our  statute.  In  section  4912,  referring  to  the  filing 
of  the  cost  bill,  the  language  used  is:  '^A  memorandum  of 
the  items  of  his  costs  and  necessary  disbursements  in  the  ae* 
tion  or  proceeding."  If  this  is  tlM  statutory  provision  upon 
which  counsel  rely  to  support  their  position,  we  cannot  agree 
with  them.  8uch  a  construction  would  allow  the  taxing  as 
costs  of  any  disbursements  which  the  party  or  his  attorney 
might  deem  necessary.  Counsel  fees,  clerk  hire,  and  any 
other  expenditures  necessarily  made  in  the  prosecution  of  tlM 
suit  or  proceeding,  would,  under  such  a  view,  be  equally 
chargeable  as  costs."  *'  In  the  absence  of  any  statutory  pro- 
vision authorizing  it,  the  compensation  of  experts,  beyond  the 
regular  witness  fees,  is  not  a  necessary  disbursement,  and 
cannot  be  taxed  as  a  part  of  the  costs.  It  is  considered  as 
having  been  incurred  for  the  parties'  own  benefit,  and  is  no 
more  a  disbursement  in  the  cause  than  the  fees  paid  to  an 
attorney":  Lawson's  Expert  Evidence,  270.  In  Faulkner  v. 
Hendy^  79  CaL  265,  the  court  says:  ''If  the  services  of  an  ex- 
pert are  necessary  for  the  proper  presentation  and  determina- 
tion of  the  case,  he  should  be  appointed  by  and  act  under  the 
direction  of  the  court.  Where,  as  in  this  case,  he  is  the  em- 
ployee of  one  of  the  parties,  the  temptation  to  act  in  the  inter- 
est of  such  party  must  be  apparent.  Therefore,  in  order  to 
secure  his  fair  and  disinterested  services,  he  should  be  ap- 
pointed by  the*court,  and  not  by  either  of  the  parties,  and,  if 
either  party  sees  proper  to  employ  the  services  of  an  expert 
for  his  own  benefit,  the  court  should  not  require  the  opposite 
party  to  pay  for  the  services  so  rendered."    This  we  believe 
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to  be  the  correct  rule.  It  does  not  appear  from  tbe  record 
that  the  fees  charged  in  the  cost  bill  for  the  services  of  the 
stenographer,  and  disallowed  by  the  court  were  rendered  by 
the  court  stenographer,  or  incurred  under  the  provisions  of  the 
atatote  in  relation  thereto  (Laws  1st  Session  Legislature, 
State  of  Idaho,  p.  234),  and  from  the  fact  that  they  were  dis- 
allowed by  the  court  it  is  presumed  they  were  not  Tbe  ao- 
lioo  of  the  district  court  is  affirmed,  with  costs  to  respondent 

SuLUVAH,  0.  J.,  and  Mobgan,  J.,  concur. 

Odsis  Ictus  Kov  Rsootsbabli  as.— The  eipeoiM  of  making  nrwy 
ttad  pUna,  needed  in  preparing  a  oaae  for  trial,  even  where  tbe  plana  wets 
Med  on  the  trial,  are  not  allowable  in  the  biU  of  ooete:  Bla  t,  KmooB,  46 
N.  H.  16;  68  Am.  Pea  179,  and  extended  note  at  page  184^  where  the  al* 
lowanoe  of  feee  of  ezperta  in  the  eoet  bill  it  disoneaed.  The  fees  of  an  ex- 
pert for  examining  and  reporting  on  an  aceoont  are  not  proper  iteme  of  a 
OQStbffl:  JSwA^ofMT.  iiTea^  4  La.  Ann.  563;  SO  Am.  I)e&  671^  nor  are  either 
or  attorney  feee  in  oondenination  prooeedinget  SttUr  t*  Commh 
84  Mioh.  460;  8k  Louk  r.  Mimia,  107  Ma  61L 
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p  InAHO,  1018.] 

AfTAORiDDnr  PBOOuaBD  ST  Falsi  Anrn>Avrr.— -If  an  atlaolivienl  b  pro* 
eared  hj  plaintiff 'e  filing  an  affidarit  that  the  debt  upon  wldoh  he  snes 
ia  not  eeonred,  and  a  bcmd  ia  given  to  releaae  property  from  a  levy  mada 
nnder  ench  attaehment,  the  obligors  in  the  bond  may  soooessfnlly  resist 
the  action  against  them  thereon  by  establishing  the  falsi^  of  saoh  af« 
fidavit    • 

Action  against  sureties  on  an  attachment  bond.  Judgment 
tor  plaintiff. 

A.  F.  MoiUandon  in  pro.  p$r. 

Sdden  B.  Kintbury,  for  the  respondent. 

MoBQAN,  J.  John  Murphj  brought  suit  against  Edwin  8. 
Bartsch.  To  secure  a  lien  upon  property,  the  plaintiff  therein 
procured  an  attacnmenti  and  levied  upon  the  property  of  the 
defendant,  Bartsch.  To  procure  said  attachment  the  plain- 
tiff, Murphy,  filed  an  affidavit,  stating,  among  other  things, 
**  that  the  payment  of  the  debt  had  not  been  secured  by  any 
mortgage  lien  or  pledge  on  real  or  personal  property/'  To 
release  said  attachment,  the  defendants  in  the  present  suiti 
A.  F.  Montandon  and  Ernest  Crameri  on  the  tenth  day  of 
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August,  1887,  gave  their  bond  in  the  sura  of  twelve  hun- 
dred  and  fifty  dollars,  conditioned  to  pay  Bucb  judgment 
as  the  said  Murphy  should  secure  against  said  Bartsch. 
Upon  giving  this  bond  the  attachment  was  released.  In  tbe 
trial  of  the  principal  cause  judgment  was  given  for  tbe  plain- 
tiff,  Murphy,  against  the  defendant,  Bartsch,  for  the  sum  of 
seven  hundred  and  fifteen  dollars  damages  and  thirty*four 
dollars  and  twenty-five  cents  costs.  Upon  this  judgment  the 
sum  of  three  hundred  and  seventy-nine  dollars  and  seventjr* 
five  cents  was  paid,  leaving  the  sum  of  four  hundred  and 
twelve  dollars  and  forty  cents  still  due.  To  recover  this  sum 
suit  is  brought  upon  the  bond  of  Montandon  and  Cramer. 
Montandon  only  being  served  with  process,  judgment  was 
rendered  against  him.  Motion  for  new  trial  was  made  and 
overruled,  and  defendants  appeal  to  this  court 

On  the  trial  of  the  principal  cause  the  court  made  tbo  fol- 
lowing finding  of  fact,  being  the  fourth:  **  That  at  the  date  of 
said  note  [being  the  note  given  by  the  defendant,  Bartsch,  to 
the  plaintiff.  Murphy]  one  T.  B.  Shaw  was  indebted  to  the  de- 
fendant [Bartsch]  on  account  for  goods  sold  in  the  sum  of  five 
hundred  and  twenty-eight  dollars  and  five  cents,  and,  being  so 
indebted,  duly  accepted  an  order  drawn  on  him  by  the  defend- 
ant [Bartsch]  for  the  amount  in  favor  of  this  plaintiff,  and 
that  the  defendant,  as  collateral  security,  delivered  the  same 
to  the  plaintiff."    This  order  was  precisely  the  same  as  the 
draft  drawn  by  Bartsch  upon  Shaw  and  accepted  by  him.     It 
is  a  chose  in  action,  an  evidence  of  debt,  and  was,  therefore, 
personal  property,  under  section  16,  subd.  3,  Rev.  Stats.  Idaho, 
and  was  a  pledge  of  personal  property  to  secure  the  debt  of 
Murphy.     This  pledge  being  placed  in  the  hands  of  Murphy, 
the  presumption  is  that  it  still  remained  in  his  hands  as  such 
security  at  the  time  he  filed  his  affidavit  for  the  attachment. 
This  presumption  should  have  been  overcome  by  the  state- 
ment in  his  affidavit ''  that  said  security  has,  without  any  act 
of  plaintiff,  become  valueless."     Without  such  statement,  the 
affidavit  must,  under  the  finding  of  the  court,  be  held  to  have 
been  false.     Without  an  affidavit  in  accordance  with  the  stat- 
ute, the  court  was  without  jurisdiction  to  issue  the  writ.    Tak- 
ing the  affidavit  to  be  true,  it  gave  the  court  jurisdiction  to 
issue  the  writ,  but  the  finding  of  the  court  shows  the  affidavit 
to  be  false.     Can  a  false  affidavit  give  the  court  jurisdiction? 
Falsehood  or  fraud  vitiates  everything  founded  upon  it.     The 
writ  was  therefore  in  fact  unlawfully  issued.     In  Mathews  T« 
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IVfumore,  43  Mich.  461,  the  court  8ayB:  ^The  first  step  in 
this  jurisdiction  is  to  show,  not  a  writ  merely,  but  a  valid 
writ;  and  there  can  be  no  valid  writ  of  attachment  without  a 
sufficient  affidavit."  We  are  aware  that  the  supreme  court  of 
the  United  States  reversed  this  case,  Mathews  v.  Densmoref 
109  T7.  8.  216,  but  that  court  simply  held  that  a  writ  prima 
facie  good,  although  issued  upon  an  insufficient  affidavit,  would 
protect  the  officer  in  making  the  levy.  The  affidavit  not  being 
attached  to  the  writ,  the  officer  is  not  called  upon  to  deter- 
mint)  the  validity  of  the  same.  This  writ  was  procurred  by 
an  insufficient  affidavit  or  a  false  one.  In  either  case  it  would 
be  a  pervision  of  justice  to  hold  that  the  plaintiff  could  make 
two  men  responsible  for  a  debt  they  did  not  owe,  by  either  a 
false  affidavit  or  an  insufficient  one,  or  that  be  could  recover 
npon  a  bond  which  was  given  to  procure  the  lease  of  a  writ 
which  was  illegally  and  wrongfully  procured.  The  respond* 
ent  cites,  in  support  of  his  contention,  that  the  defendant 
eannot  take  advantage  of  this  defective  affidavit:  Smith  v. 
Fargo,  67  Cal.  167;  MeMillan  ▼.  Dana,  18  Cali  839;  Pierce  v. 
Whiting,  68  Cal.  638.  But  these  cases  simply  bold  that  the 
obligors  in  the  bond  cannot  deny  the  recitals  therein;  that  is, 
as  in  those  cases,  the  defendants  could  not  deny  that  the  at- 
tachment was  issued,  that  it  was  levied  upon  property  of  de* 
fendants,  nor  that  the  property  was  released,  as  these  facts 
were  all  recited  in  the  bond.  The  defendant  in  the  case  at 
bar  is  not  seeking  to  deny  any  of  these  facts.  These  cases 
are  therefore  not  in  point.  The  issuance  of  the  writ  is  au* 
thorized  by  the  statute  upon  certain  conditions.  These  con- 
ditions  must  be  strictly  complied  with  in  order  to  give  the 
court  jurisdiction  to  issue  the  writ.  If  the  writ  is  executed^ 
the  execution  cannot  possibly  validate  the  illegal  issue  by 
giving  jurisdiction  of  such  retroactive  character  as  to  cure  all 
that  went  before  it,  and  contributed  to  the  wrongful  result: 
Waples  on  Attachments,  824.  The  issuance  of  the  attach- 
ment  being  illegal,  the  creditor  acquired  no  rights  under  it, 
and  the  bond  was  without  consideration.  The  affidavit  in 
the  original  action  for  the  attachment  was  offered  in  evidence 
by  the  defendant,  and,  upon  objection,  was  ruled  out,  to  which 
ruling  the  defendant  duly  excepted.  The  court  having  found 
as  a  fact  in  the  original  suit  that  the  plaintiff  held,  as  security 
for  the  debt,a  pledgeof  personal  property, both  this  finding  and 
the  affidavit  were  proper  evidence  for  the  court  to  consider,  as 
the  affidavit,  and  that  alone,  gave  the  court  jurisdiction  to  issue 
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the  writ.    The  exclusion  of  the  affidavit  was  therefore  error. 
Judgment  reversed,  and  new  trial  granted;  costs  awarded  to 

defendant 

HusToM,  J.,  concurs.    Sullivan^  0.  J^  did  not  sit  in  tbe 
bearing  of  this  case. 

OK  BSHSABINO. 
(May  18,  1892.) 

MoBOAN,  J.    The  plaintiff  files  motion  tor  rehearing  In  this 
case,  and  cites,  as  an  additional  authority,  Harvey  v.  Fogter^  84 
CaL  296,  in  support  of  his  contention  that  the  obligors  in  the 
bond  cannot  be  heard  to  plea  that  the  attachment  was  issued 
upon  a  false  or  insufficient  affidavit.    In  that  case,  however, 
there  was  no  bond  given  for  the  release  of  the  property  bom 
the  lien  of  the  attachment.    The  contention  was  between  the 
attaching  creditor  and  a  mortgagee  of  the  property  levied  on 
for  the  amount  realised  from  the  sale  of  tbe  property  in  ex- 
cess of  the  amount  necessary  to  discharge  the  mortgage  de- 
cree; the  attaching  creditor  claiming  it  to  satisfy  his  judgment, 
and  the  mortgagee,  Kraft,  claiming  it  to  satisfy  a  promissory 
note  which  he  held  against  the  judgment  debtor,  defendant 
in  the  original  suit    The  cases  are  not  parallel.    There  was 
no  privity  of  interest  between  the  attaching  creditor  and  the 
mortgagee.    The  latter  had  no  interest  whatever  in  the  original 
suit,  and  had  no  rights  or  obligations  growing  out  of  said  soiti 
nor  out  of  any  of  the  proceedings  connected  therewith.    In  the 
case  at  bar  the  liability  of  the  defendants  Montandon  and  Cra- 
mer grew  out  of  and  were  dependent  upon  the  issuing  of  the  at- 
tachment, and  the  validity  of  the  attachment  depended  upon  the 
fact  that  a  true  and  sufficient  affidavit  in  conformity  with  the 
statute  had  been  placed  on  file.    The  lien  acquired  by  attach- 
ment is  an  extraordinary  remedy,  and  dependent  wholly  upon 
the  statute,  and  tbe  statute  must  be  strictly,  or  at  least  sub- 
stantially, complied  with.    The  defendants,  Montandon  and 
Cramer,  were  not  parties  to  tbe  original  suit,  and  could  not 
appear  therein,  and  move  for  a  dissolution  of  the  attachment 
They  have  had  no  day  in  court    An  attachment  issued  upon 
a  false  or  fatally  defective  affidavit  stands  in  the  same  posi^ 
tion  as  an  attachment  issued  without  any  affiadvit;  and  caa 
it  be  successfully  contended  that  a  bond  executed  to  release 
property  from  the  lien  of  an  attachment  issued  without  affi- 
davit, and  therefore  without  any  jurisdiction,  is  supported  by 
a  valuable  consideration?    If  the  defendants  in  this  suit  can* 
not  go  back  of  the  naked  bond,  then  they  cannot  show  that 
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their  obligation  is  without  any  coDBideration;  a  poBitiou,  it 
leems  to  Qa,  contrary  to  the  plainest  principles  of  justice. 
The  case  of  ParUr  y.  Pieo^  65  Cal.  178,  is  cited  in  Harvey 
T.  FfMetj  64  CaL  296,  in  which  the  court  say:  ^Any  ir- 
Ngularities  in  ohtaining  the  attachment  were  waived  by  the 
defendant  to  the  suit  when  he  appeared  and  answered,  with- 
out taking  advantage  of  them,  by  motion  or  otherwise,  in  the 
eourse  of  the  proceedings."  Waived  by  the  defendants  in  the 
original  suit  it  may  be,  but  these  defendants  were  not  parties 
to  this  walTor.  The  original  defendant,  Bartsch,  owed  the 
debt  to  Murphy.  The  method  adopted  for  collecting  was  not 
10  material  to  him.  These  defendants  did  not  owe  the  debt. 
The  consideration  for  their  promise,  if  any  existed,  was  the 
release  of  the  Uen  of  the  attachment,  which  in  this  case  was 
iavalid.  In  the  discu8si<m  of  this  subject  in  Wade  on  Attach- 
ments, sec.  190,  the  following  cases  are  referred  to: 

Barry  y.  Foyl^  1  Pet.  815.  In  this  case  the  court  say: 
After  the  defendant  has  appeared  and  [pleaded]  answered, 
no  reference  can  be  made  to  the  attachment  proceedings,  and 
the  cause  stands  in  court  as  if  no  attachment  had  been  is- 
Boed.''  This  was  not  a  suit  upon  the  bond,  and  is  therefore 
not  in  point. 

Haggart  v.  Morgan,  6  N.  Y.  422;  65  Am.  Dec.  850.  In  this 
otse  the  defendant  was  on  the  bond  with  his  sureties,  and  the 
court  held  that  when  attachment  was  issued  the  defendant 
had  the  opportunity  of  contesting  all  proceedings  to  procure 
attachment.  After  answer  he  could  not  question  the  regu- 
htrity  of  attachment  proceedings.. 

In  YiMrhees  y.  United.  Statse  Bank,  10  Pet.  478,  land  was  sold 
and  conveyed  after  judgment  obtained  by  attachment  proceed- 
ings. The  court  holds:  *'  When  ejectment  was  brought  upon 
thia  title  the  original  judgment  is  conclusively  presumed  to  be 
regular,  and  cannot  be  questioned  in  this  collateral  proceed- 
ing." If  defendant  in  the  original  action  neglects  the  method 
pointed  out  by  law  to  remedy  errors  (by  appeal)  he  cannot 
do  80  in  a  collateral  proceeding.  This  caae  is  not  similar  to 
the  case  at  bar. 

Holding  a  contrary  doctrine,  we  find,  among  others,  the 
Allowing  cases:  In  Haman  v.  Brinckerhoff,  1  Denio,  184,  at- 
tachment was  issued  upon  giving  a  bond  which  in  its  condi- 
ditions  was  faulty,  and  did  not  comply  with  the  statute. 
Attachment  was  levied  upon  property.  Bond  was  given  to 
teiease  the  property.    Suit  was  brought  upon  the  bond,  judg- 
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ment  in  original  suit  being  given  and  not  paid.     Held,  the 
justice,  by  reason  of  defective  bond,  did  not  acquire  jurisdio* 
tion  to  issue  the  attachment    The  court  say:  ''The  oourt  ob- 
tained jurisdiction  in  the  attachment  suit  when  the  defendant 
Davis  appeared  and  pleaded  to  the  declaration.    Judgment 
was  therefore  valid.    But  that  will  not  aid  the  plaintiff.    He 
did  not  hold  the  property  under  the  judgment,  no  execution 
having  been  levied  upon  it.    Although  the  plaintiff  had  got 
a  valid  judgment,  he  had  no  other  hold  upon  the  property 
than  such  as  the  attachment  gave  him,  and  that  was  utterly 
void  for  want  of  jurisdiction  to  issue  if    In  WhUey  ▼•  8her» 
man,  8  Denio,  185,  the  above  case  is  commented  upon  and 
approved  as  to  above  point;  decision  rendered  in  July,  ]846. 
In  December,  1846,  in  Kanouse  v.  Dormedy^  8  Denio,  569,  the 
same  court  (N.  Y.  Gt  App.),  in  suit  brought  upon  a  bond 
given  to  release  property  levied  upon  by  attachment,  the  court 
pass  upon  the  question  as  to  the  validity  of  the  bond.    Affi« 
davit  for  attachment  was  required  to  state  nonresidenoe  of 
defendant  in  attachment  suit.    Sureties  on  the  bond  appearedt 
and  pleaded  that  defendant  was  a  resident  of  the  state  of 
New  York,  and  therefore  that  the  afSdavit  for  attachment  was 
not  true,  and  the  attachment  was  issued  without  jurisdiction. 
The  court,  Walworth,  Ch.,  held  that  the  onus  of  proving  that 
defendant  was  a  resident  of  the  state  of  New  York  when  at- 
tachment was  issued  was  upon  the  defendants,  and  not  upon 
plaintiff;  in  effect  holding  that,  if  defendants  had  made  this 
proof,  the  bond  would  have  been  without  consideration  and 
void.     Wright,  Senator,  in  his  opinion  in  the  same  case,  says: 
"  In  order  to  obtain  the  attachment  it  was  necessary  for  the 
plaintiff  to  prove  before  the  ofiBcer  to  whom  the  application 
was  addressed,   affirmatively  and   distinctly — 1.  That  the 
debtor  was  a  nonresident;  2.  That  the  creditor  was  a  resident, 
or,  if  he  was  a  nonresident,  that  the  demand  arose  upon  a 
contract  made  within  the  state.     And  *'  suppose  the  attaching 
creditor  should  omit  to  state  in  his  affidavit  before  the  judge 
that  his  demand  arose  upon  contract,  judgment,  or  decree 
amounting  to  one  hundred  dollars,  does  any  ono  believe  that 
the  proceedings  under  the  attachment  issued  upon  such  an 
affidavit  could  be  sustained  for  any  purpose?    The  question 
of  jurisdiction  must  always  remain  open  to  the  debtor,  and, 
if  the  officer  had  no  jurisdiction,  the  whole  proceeding  was 
coram  non  judice.    If  it  must  always  remain  open,  then  it 
would  be  competent  for  the  debtor  to  show  upon  the  trial,  si 
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ft  defeosa  to  the  bond,  by  evidencei  that  the  creditor  was  not 
ft  rerident  of  the  atate,  and  therefore  that  the  bond  and  all  other 
proceedings  in  tbo  matter  were  void  as  to  him.''  These  cases 
ftie  precisely  similar  to  the  case  at  bar,  and  hold  squarely  to 
the  position  taken  in  this  case  in  the  original  opinion.  We 
ftre  aware  that  there  are  quite  a  variety  of  decisions  in  the 
leyeral  states  upon  this  question,  but  we  think  this  holding 
is  more  in  consonance  with  the  spirit  of  justice,  which  should 
be  the  groundwork  of  all  judicial  proceedings.  The  appeal  in 
this  case  was  from  the  order  denying  the  defendant  a  new 
trial  This  court  reverses  that  decision,  and  the  order  of  the 
eonrt  should  be  and  is  that  appellants  have  a  new  triaL 
With  this  change  the  rehearing  is  denied. 

SuLLiYAH,  C.  J.|  and  Huston,  J.,  concur. 


AiTACHMm — Suaxnss  oh  UiiDKaTAKuro  Bohih  Luulrt  of.— la  aa 
Mtion  on  m  undertaking  bond  to  recover  the  amount  of  a  judgment  agiioet 
A  defendant  in  attachment,  the  sureties  on  the  bond  axe  absolutely  bound 
Vy  saeh  judgment,  unless  fraud,  ooUnsion,  or  mistake  is  shown:  t/dffiei  t. 
/^^  47  Ohio  St  262;  21  Am.  8t  Rep.  SIO;  Mfen  t.  8nM,  29  Ohio 
8^  120;  McAWmUt  t.  JRehenffreen,  84  Md.  64;  Inrnan  y,  SiraUan,  4  Bush, 
M;  Mtmam  v.  Bean^  8  Keyes,  94;  Ferguwn  ▼.  QMtwell,  48  Ark.  195;  Nevim 
▼.  FimM^  77  Qa.  47.  In  BateM  t.  KOUan,  17  8.  a  553»  it  was  held  that  an 
ttkiehment  might  be  dissolTed  after  the  undertaking  had  been  given,  oa 
the  ground  that  the  aUegatioos  on  which  the  attachment  was  issued  were 
vntnie.  That  the  sureties  may  defend  on  the  ground  that  the  attachment 
ii  void  for  want  of  jurisdiction  of  the  subject  matter  was  admitted  in  CM^ 
"oa  V.  BeoMt  ^  Keyes,  94,  the  court  referring  to  the  cases  of  Homam  v. 
^NacfarAof,  1  Denio,  184,  and  Decker  v.  Br^ani,  7  Barb.  1S9L  The  latter 
««  eites  Matter  qfHwrd.  9  Wend.  463,  and  MaUerqfFmUhier,  4  HiU,  898^ 
is  which  it  was  held  that  the  queation  of  jurisdiotioa  remained  epea  to  the 
^fl^vksr  hiasaalf  after  the  appointment  of  trattetai 


Elliot  v.  Halu 

hionrLira  TaurgniKS.— Iv  Monbt  Is  Eximpt  is  Wion  ao  diapoaitloa 
of  it  by  its  owner  can  operate  as  a  fraud  upon  his  creditcn. 

bniraov  Laws,  CoKffrsuoriOH  or— The  beneficial  intention  ol  the  legis- 
lature in  the  enactment  of  exemption  statutes  must  not  be  defeated  b|y 
•trained  or  technical  constructions  thereof. 

XuMfnoir  ov  Wagbs.— The  fact  that  moneys  due  a  debtor  for  wages  have 
been  ooUeeted  for  him  by  another  at  his  request  does  not  render  then^ 
though  remaining  In  the  hands  of  such  collector,  subject  to  exeontioa 
•gainst  the  person  by  whom  they  were  earned* 
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Wyman  and  Wyman^  for  the  appellanL 

/•  W.  Badger^  for  the  reepondents. 

HusTONy  J.    The  plaintiff  was  a  miner  In  the  emplojr  ol 
the  Comfort  Consolidated  Mining  Company.    A  judgment 
had  been  recovered  against  him  in  justioe's  conrt.     Execu- 
tion was  issued  thereon  and  levied  upon  a  certain  sum  of 
money  in  the  hands  of  one  Trevitic,    There  is  no  question 
but  that  the  money  so  levied  upon  was  the  wages  of  the  plain- 
tiff, earned  within  the  thirty  days  next  preceding  the  date  of 
the  levy.    Trevitic  had  drawn  the  same  from  the  company 
at  the  request  of  plaintiff  and  held  it  for  him.    Trevitic  stated 
to  the  officer  making  the  levy  (J.  N.  Hall,  the  principal  de- 
fendant) that  plaintiff  owed  him  nothing;  that  he  simply 
drew  the  money  for  him  as  an  accommodation,  and  held  it 
subject  to  his  call.    On  demand  of  the  officer  (Hall)  holding 
the  execution,  Trevitic  delivered  the  money  so  held  by  him 
to  such  officer.    Plaintiff  brings  his  action  against  the  officer 
and  his  sureties  for  the  recovery  of  the  money,  claiming  the 
same  as  exempt  from  levy,  under  the  provisions  of  subdivision 
7  of  section  4480  of  the  Revised  Statutes  of  Idaho,  which  is 
as  follows:  ''The  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  levy  of  attachment,  when 
it  appears  by  the  debtor's  affidavit  or  otherwise  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing  in 
this  territory  (state),  supported  wholly  or  in  part  by  his 
labor."    The  necessary  affidavits  were  duly  served  by  plain- 
tiff establishing  the  facts  required  by  the  section  of  the  stat^ 
ute  referred  to.     Plaintiff  recovered  judgment  in  justice's 
court.     Defendants  appealed  to  district  court,  when  the  judg- 
ment of  the  justice's  court  was  reversed,  and  judgment  for 
costs  was  rendered  for  defendants,  and  from  the  judgment  of 
the  district  court  the  plaintiff  appeals  to  this  court    There  is 
nothing  in  the  record  showing  the  grounds  upon  which  the 
district  court  based  its  decision  and  judgment    The  case  was 
heard  by  the  district  court  upon  a  stipulation  as  to  the  evt 
deuce.    It  appears  from  the  plaintiff's  motion  for  a  new  trial 
that,  while  the  district  court  held  that  the  money  levied  upon 
by  the  officer  by  virtue  of  the  execution  was  exempt  as  wages, 
under  the  provisions  of  the  statute  the  plaintiff  had  deprived 
himself  of  the  benefit  of  the  statute  by  "commingling,  or  caof 
ing  to  be  commingled,  said  wages,  so  as  to  lose  their  identic 
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as  wages.**  This  view  seems  to  be  acquiesced  In  by  defend* 
The  only  eyidence  of  a  '^ commingling"  is  the  fact  that 
drew  this  money  from  the  company  for  the  accom- 
modation of  the  plaintiff,  and  held  the  same  for  the  plaintiff; 
that  plaintiff  was  not  indebted  to  Trevitic,  nor  had  Trevitio 
any  claim  or  lien  upon  the  money  so  drawn. 

It  is  insisted  by  respondents,  1.  That  the  drawing  of  the 
money  by  Treritic,  upon  the  order  or  request  of  plaintiff,  was 
a  fraud  upon  the  creditors  of  plaintiff;  2.  That  it  was  such  a 
commingling  of  the  money  as  deprived  it  of  the  exemption 
proTided  by  the  statute.    The  money  being  confessedly  exempt 
as  wages,  its  disposition  by  the  plaintiff  could  not  operate  as 
a  fraud  upon  defendants:  Freeman  on  Executions,  sec.  136; 
Derby  ▼.  Weyrieh,  8  Neb.  174;  30  Am.  Rep.  827;  Union  Pae. 
Ay.  Co.  ▼.  Smenh,  22  Neb.  751;  8  Am.  St.  Rep.  290.    The 
drawing  of  the  money  by  Trevitic,  and  his  holding  it  for  the 
accommodation  of  the  plaintiff,  it  not  appearing  that  there 
were  any  dealings  between  plaintiff  and  Trevitic,  or  that 
Trevitio  had  or  claimed  to  have  any  interest  in  or  lien  upon 
the  money,  could  hardly  be  called  a  "commingling."   Trevitio 
did  not  hold  any  other  money  or  property  of  the  plaintiff. 
Sappose  plaintiff  had  given  his  wife  or  one  of  his  children  an 
order  to  draw  his  wages;  would  that  have  been  a  comming- 
ling?   The  object  of  the  statute  was  to  preserve,  for  the  sup- 
port of  the  debtor  and  his  family,  a  portion  of  his  earnings, 
and  to  the  accomplishment  of  this  end  the  statute  should  re- 
oeive  a  liberal  construction.    The  beneficent  intention  of  the 
legislature  must  not  be  defeated  by  a  strained  or  technical 
construction.    This  rule  of  construction  seems  to  have  been 
quite  generally  recognized  in  this  class  of  cases:  Freeman  on 
Bxecutions,  sec.  208;  In  re  McManuSy  87  Cal.  292;  22  Am.  SL 
Rep.  250;  Montague  v.  Riehardsonf  24  Conn.  347;  63  Am.  Dea 
178;  Kuntz  v.  Kinney,  33  Wis.  614;  Kenyon  v.  Baker,  16  Mich. 
873;  97  Am.  Dea  168;  Sevan  v.  Hayden,  18  Iowa,  122.    The 
case  of  WooeUr  ▼.  Page,  64  N.  H.  125,  20  Am.  Rep.  128,  is 
eited  by  respondents  in  support  of  their  contention  that  the 
wages  of  the  plaintiff  lost  the  privilege  of  exemption  by  leih 
son  of  the  payment  of  the  sameto  Trevitio  at  the  request  of 
the  plaintiff.    The  case  of  Wooeter  ▼•  Page  does  not  seem  to 
go  so  far  as  claimed  by  the  respondents,  but  would  seem  to 
fiiTor  that  view.    The  court  in  that  case  rests  its  decision 
largely  upon  the  decision  of  the  same  court  in  the  case  of 
Mim$  r.  2W1W9  45  N.  H.  185.    In  the  latter  case  (as  cited  by 
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the  court  in  Woodier  y.  Page)  it  seems  that  ^*  Towns  having 
enlisted  and  received  from  the  town  of  Pembroke  a  bounty 
of  two  hundred  dollars,  went  away  to  the  wars,  leaving  the 
money  with  his  wife  for  the  support  of  herself  and  their  two 
children.    The  wife  used  a  part  of  it,  and  of  the  rest,  put  into 
the  hands  of  the  trustee  one  hundred  and  fifty  dollars,  to  be 
returned  from  time  to  time  as  needed  for  the  support  of  the 
family;  and  for  this  sum  the  trustee  gave  his  note,  payable  to 
her  or  her  order.    The  trustee  stated  that  he  took  the  money 
expressly  as  the  bounty  money  of  the  husband,  and  that  the 
wife  had  no  other  means  of  support.    The  trustee  was  held 
chargeable  on  the  ground  that  the  bounty,  having  been  paid 
over  to  the  volunteer,  was  no  longer  '  bounty,'  and  as  such 
exempt,  but  was  simply  '  money,'  not  exempt"    Does  this 
construction  of  a  statute  intended  by  the  legislature  to  encour* 
age  and  uphold  patriotism,  to  secure  from  the  humiliation  of 
poverty  and  want  the  wife  and  children  of  the  soldier,  who 
has  voluntarily  ofiered  up  his  life  for  his  country,  carry  out 
the  intention  of  the  lawmakers?     We  think  not    In  the  case 
of  Rutter  v.  Shumwayy  16  Col.  95,  the  supreme  court  of  Col- 
orado say:  *^It  is  claimed  by  counsel  for  plaintiff  in  error 
that  the  proper  construction  of  the  act  of  1885  is  that  the 
wages  of  the  debtor  are  exempt  from  garnishment  while  they 
remain  in  the  hands  of  the  employer  before  payment,  but  not 
afterwards."    The  act  declares:  "There  shall  be  exempt  from 
levy  under  execution,  attachment,  or  garnishment  the  wages 
and  earnings  of  any  debtor  to  an  amount  not  exceeding  one 
hundred  dollars,  earned  during  the  thirty  days  next  preceding 
such  levy,  etc.  (literally  the  same  as  the  Idaho  statute).    The 
language  is  unconditional  and  absolute  that  the  wages  ''shall 
be  exempt  from  levy  under  execution,  attachment,  or  garnish- 
ment,"  and  the  courts  cannot  justly  add  words  which  would 
tend  to  defeat  or  restrict  the  manifest  purpose  of  the  statute. 
So  long  as  the  wages  or  earnings  of  the  debtor  are  capable  of 
identification,  he  is  entitled  to  have  them  exempt,  according 
to  the  terms  and  provisions  of  the  statute.    We  prefer  the 
broad  humanity  of  the  "cowboy  law"  to  the  cold  and  technical 
construction  which  would  make  the  intended  beneficence  of 
the  law  a  mockery  and  delusion,  and  take  the  bread  of  the 
soldier  and  the  wage-earner  from  the  mouths  of  his  wife  and 
children  to  glut  the  maw  of  an  insatiate  creditor.    The  judg- 
ment of  the  district  court  is  reversed,  and  judgment  ordered 
to  be  entered  for  plaintiff  for  the  sum  of  sixty-six  dollars  and 
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iwentj-five  cento  and  costs,  which  the  elerk  of  the  court  W 
low  will  enter  in  his  judgment  docket  immediatelj  on  receipl 
of  tlie  rewUuUwr  from  this  coart,  and  issue  execution  thereon; 

SuLUVAN,  C.  J.|  and  Mobqan,  J.,  concur. 


WttAmauun  C6nvs7anob9.— Tkanstsbs  or  Pkopbrtt  Not  Subjiot  t6 
XKBCuno*  oAnnot  hm  Cmndiilent  as  to  OMditon:  Biair  r,  8mUk,  114  Ind. 
1145  5  Am.  St  Rep.  603;  Frtehling  v.  BresnoMan,  61  Mieh.  640;  1  Am.  St 
Rep.  617;  Union  Pae.  Ity.  Co,  v.  Smerth,  22  Neli.  761;  3  Am.  St.Bepu  290^ 
T.  Fljfnn^  135  III.  74;  Gushing  t.  Quigley,  11  Mont  677.  One  cort}. 
of  this  principle  is»  that  the  rendee  of  property  exempt  from  attach- 

iut,  aeqoires  a  title  to  snoh  property  and  its  sabeeqaent  inorease^  good 
a^iainst  the  crediton  of  the  vendor,  without  any  change  of  poeseieion:  Fotler 
T.  McGregor,  11  Vt  695;  84  Am.  Deo.  713;  WokoU  v.  ffamilion,  61  Vt  79. 
See  alao  the  notes  to  Buohs  r.  Hooke,  31  Am.  Bep.  646,  and  Ourrier  t.  Suih' 
wriand^  20  Am.  Rep.  150.  Aa  to  pension  money,  the  generally  received 
doctrine  ia^  that  it  is  not  exempt  after  it  reaches  the  hands  of  the  benefit 
eiary.  See  note  to  BoteUe  t.  Bhodes,  2  Am.  St  Rep.  696;  Johnton  t.  SUthu, 
90  Ky.  163;  Oonira:  Crow  cl  Brown,  81  Iowa,  344;  25  Am.  St  Rep.  601. 

KxEXPTioir  Laws  abs  Libbrallt  Ck>MaTBnxDi  Carpenter  t.  Berrington^ 
85  Wend,  370;  37  Am.  Dec.  239;  Favers  ▼.  Olaae,  22  Ala.  621;  68  Am.  Dec 
S7S;  Montagtie  t.  Biehardwn,  24  Conn.  338;  63  Am.  Dec  173;  OUmoH  r. 
WaUama,  7  Wic  329;  76  Am.  Dec  219;  In  re  McMantia,  87  (M.  292;  23 
Am.  St  Rep.  250;  Tatee  CounJbg  Nat  Bank  v.  Carpenter,  119  K.  T.  660;  IS 
Am.  St  Rep.  855;  Collier  t.  Murphy,  90  Tenn.  300;  26  Am.  St  Repw  698] 
Byous  V.  MoitML,  89  Tenn.  362;  Butter  w,  Shumwajf,  16  Col.  96. 

ExEMpnoH  OF  Waoxs,  Qknirallt:  See  extended  note  to  Brmm  t.  A^ 
mrd,  91  An.  Dec  411-426. 


MiLLBB  V.  Pinb  Mining  Oompant. 

P   IHAHO^  120C] 

Fuunnro  Cobforati  Ezistshcs.— In  aa  action  againat  e  private  oorpon* 
iion  it  is  necessary  to  allege  its  corporate  character.  The  word%  **m 
eorporation,"  following  the  name  of  the  defendant  in  the  caption  of  the 
complaint^  do  not  dispense  with  the  necessity  of  averring  corporate 
existence  The  want  of  this  averment  may  he  urged  under  a  general 
demurrer  to  the  effect  that  the  complaint  does  not  state  faoli  wffioient 
to  constitnte  a  canse  of  action. 

Wyman  and  Wyman^  for  the  appellant 

Cdhalan  and  Badger^  for  the  respondent. 

Morgan,  J.    This  action  was  commenced  tn  the  probate 
ooart  of  Slmore  county,  on  the  tiiirtieth  day  of  Noyember, 

1891.  Complaint  was  filed  on  that  date.    On  Febmary  12, 

1892,  Wyman  and  Wyman  appeared  for  the  defendant,  and 
demurred  to  plaintiff's  complaint,  on  the  ground  that  it  did 
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not  state  facts  safficient  to  oonstitnte  a  cause  of  action.     Oo 
February  8, 1892,  defendant  appeared  and  moved  the  oourt  to 
dissolyethe  attachment  issued  herein,  and  release  the  prop- 
erty therefrom.    On'the  twenty-third  day  of  February,  189^ 
the  probate  court  heard  both  the  motion  to  dissolve  the  attaoli* 
ment,  and  the  demurreri  and  overruled  both.    On  the  twentjr* 
sixth  day  of  April,  1892,  the  cause  was  removed  to  the  district 
oourt,  and  all  further  procec iings  were  had  therein.    It  doea 
not  appear  from  the  record  whether  the  demurrer  was  pre- 
sented to  the  district  court  cr  not;  but,  as  the  ground  of  the 
demurrer  was,  that  the  comijlaint  failed  to  state  facts  suffi- 
cient  to  constitute  a  cause  of  action,  it  may  be  taken  advao* 
tage  of  at  any  stage  of  the  action,  and  may  even  be  objected 
to  for  the  first  time  in  the  supreme  court.    An  answer  having 
been  filed,  the  cause  was  tried  before  the  court  and  a  jury, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff  for  the 
sum  of  four  hundred  and  ten  dollars,  with  interest  and  costs. 
From  this  judgment  the  defendant  appeals  to  this  court. 

The  ground  of  objection  to  the  complaint  is,  that  it  appears 
from  the  caption  of  the  complaint  that  the  defendant  is  not 
a  natural  person,  but  is  a  corporation.    Tliere  is  no  allegation 
in  the  complaint  that  the  defendant  is  a  corporation,  nor  is 
there  any  statement  of  facts  equivalent  thereto.    The  com- 
plaint is  entirely  silent  upon  the  subject    The  words,  ''a 
corporation,"  annexed  to  the  name  of  the  defendant  in  the 
title  of  the  cause,  is  not  an  allegation  that  defendant  is  a  cor« 
poration,  but  is  a  mere  description  of  the  person  of  the  de- 
fendant: See  White  v.  Mullins^  2  Idaho,  1164.    In  all  cases 
where  suit  is  brought  against  a  private  corporation,  it  is  nec- 
essary to  allege  its  corporate  character,  and  the  complaint  is 
fatally  defective  in  this  respect;  Bliss  on  Code  Pleading,  sees. 
246,  247;  Loup  v.  California  etc.  R.  R.  Co.^  63  Cal.  99;  People 
V.  Central  Pacific  R.  R.  Co.,  83  Cal.  393.     This  objection  to 
the  complaint  is  never  waived:  Oreathouse  v.  Heed,  1  Idaho, 
482;  Rev.  Stats.  Idaho,  sec.  4178.     This  averment  was  mate* 
rial.     Where  there  is  an  entire  absence  of  a  material  aver- 
ment the  defect  is  not  cured  by  verdict:  Richards  v.  Travelers* 
Ins.  Co.,  80  Gal.  505;  Morgan  v.  Memies,  60  Cal.  341;  Osborn 
V.  Craves,  11  Or.  526.     The  plaintiff  contends,  in  his  brief, 
that  defendant  voluntarily  admitted  its  corporate  character, 
and  refers  to  pages  22  and  23  of  the  transcript    These  pages 
contain   the  cross-examination   of  witness  Shaughnessy  by 
plaintiff's  attorney,  as  a  part  of  the  bill  of  exceptions,  as  fol« 
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lows:  ^'  Qaeetion.  Of  what  company  are  you  the  president? 
IVyman:  I  object  It  is  not  to  any  issue  in  the  complaint. 
Court:  He  may  answer.  (Defendant  duly  excepts.)  An- 
strer.  Pine  Mining  Company.  Q.  Is  that  a  company  or  oor-^ 
poration,  or  bothT  Wyman:  Object  to  that  as  not  responsiTO- 
to  any  issue  raised  by  the  pleadings,  oomplaint,  or  answer;, 
mm  incompetenti  irrelevant,  and  immateriali  and  not  the  best 
eTidenoe.  Court:  Objection  overruled.  (And  thereupon  the* 
defendant,  by  its  counsel,  then  and  there  duly  excepted  to  saiA 
ruling  and  now  assigns  said  ruling  as  prejudicial  error.)  A«. 
It  is  a  corporation.  Q.  Where  was  that  corporption  organised^ 
ifyouknowT  Wyman:  I  object  to  that  as  incompetent,  irrele^ 
▼ant,  and  immaterial.  Court  -  Answer.  (To  which  ruling  de- 
fendant again  excepted.)"  It  will  be  noticed  that  all  of  thia 
evidence  was  introduced  by  the  plaintiff,  and  admitted  over 
the  objection  of  defendant's  attorney.  The  admission  of  thia 
evidence  was  error.  No  allegation  appearing  in  the  com- 
plaint  that  defendant  was  a  corporation,  it  is  not  responsivo 
to  the  issues.  It  is  error,  also,  because  not  the  best  evidence; 
the  articles  of  incorporation,  or  a  certified  copy  thereof,  being 
the  best  evidence. 

It  is  also  claimed  that  defendant  introduced  the  contract 
of  lease  between  the  said  defendant  and  the  said  Mueller; 
but  the  record  shows  that  this  evidence  was  introduced  by 
the  plaintiff  upon  cross-examination,  and  over  the  objection 
of  defendant  This  was  not  proper  evidence  of  incorporation, 
because  of  the  absence  of  the  necessary  averment  For  these 
reasons  the  judgment  must  be  reversed;  and  it  is  so  ordered, 
and  the  attachment  dissolved.    Costs  awarded  to  appellant 

SuLuvAN,  C.  J.,  and  Huston,  J.,  concur. 


PLXADniO— AVXRMXRT    OV    COBPOKATS    BXISTXNOB*   NldSUTT  QV.^We 

have  heretofore  expressed  oar  opinion  that  the  decided  weight  of  authority 
•lutained  the  proposition  that  in  an  action  by  or  against  a  corporation  in 
which  it  WM  designated  by  a  corporate  name,  there  was  no  necessity 
•f  alleging  the  oreation  or  existence  of  the  corporation:  Note  to  Harria  t. 
MusMnguM  Hfg.  Oo,f  29  Am.  Deo.  375.  There  are,  it  is  tme,  a  few  casee 
in  entire  accord  with  the  principal  case  upon  this  subject:  HoUowa^  t.  ifSem- 
phis  etc  R.  B.,2Z  Tex.  466;  76  Am.  Dec  68;  some  of  them  maintaining  the 
extrome  position  that  if  there  are  several  counts  in  the  complaint^  the  alle- 
gatioa  of  corporate  existence  must  be  reiterated  in  every  coanti  People  v. 
CaUral  Pad/e  A.  i?.  09.,  83  CkL  803;  Lot^  v.  California  He  £.  Ji.  Co,,  99 
CaL  99.  A  corporation  is  an  artificial  person,  and  as  soeh  has  the  same 
eapadty  to  sae  and  be  smed  as  if  it  were  a  natural  person.  In  a  pleading 
by  or  against  a  aatoral  parson,  it  k  settled  beyond  oontroversy  that  it  is 
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■nflici«nt  to  designate  him  by  his  name,  and  thai  there  need  not  be  any 
averment  either  that  be  is  a  person,  or  that  he  had  capacity  to  enter  into 
ilk«  oentnwt  or  inenv  the  •bltgatrioa  sovght  to  be  enforced  by  er  against  him. 
I#  is  tm*  Uuit  Ite  naiBM  oeotmonly  applied  to  natnral  persons  are  aawa- 
times  need  to  designate  corporations,  or  anianals,  or  even  inanimate  objects, 
but  this  has  never  been  re^rded  as  a  sufficient  reason  for  exacting  an  aver- 
ment that  the  name  used  to  designate  the  plaintiff  or  the  defendant  was  th* 
wrnie  of  a  person  rather  liiai»  ef  a  corporation,  animal,  or  inanimate  object 
The  same  pODOipin  enght^  in  onr  judgment,  to  be  applied  when  a  eorpors- 
tMttia  dei^natad  either  as  a  party  plaintiff  or  datendant.    The  aHegation 
Im  the  plsadiag  that  it 'did  or  failed,  to  do  any  act  which  iathe  anbject  of  ooa- 
troversy,  or  that  it  entered  into  any  contract,  incurred  any  obligation,  or 
became  subject  to  any  dnty^  necessarily  implies  that  it  is  a  person,  either 
natural  er  artifioial,  and  tiie  pleading  cannot  be  properly  regarded,  if  ia 
other  vespecti  snffioient^  aa  failing  to  state  a  cause  of  action  or  defense^  or  aa 
disclosing  &  want  of  capacity  to  sue,  and  therefore  it  should  be  held  to  be 
impregnable  to  assault  by  demurrer,  either  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action  or  de> 
fense,  or  that  it  shows  that  the  party  has  not  capacity  to  sue.    The  eaaee 
holding  otherwise  stand  in  deserved  isolation,  while  those  dispensing  with 
the  necessity  of  the  allegation  of  corporate  existence  are  numerous  and  con- 
stantly increasing:  Phamx  Bank  v.  Donnell,  40  N.  T.  410;  Baxhange  NaL 
Bank  v.  Capp,  32  Neb.  242;  29  Am.  St  Rep.  433;  Stanley  v.  Richmond  etc 
B,  B.  Co.,  89  K.  G.  831;  La  Orange  MiU  Co.  v.  Benneuni^  28  Minn.  62;  Adanu 
Sag.  Co.  V.  ffarriti,  120  Ind.  73,  77;  16  Am.  St.  Rep.  316;  SmytAe  v.  Seoli, 
124  Ind.  183;  Saundera  t.  Sioux  City  Nursery  Co.^  6  Utah,  431;  8mUh  r. 
Weed  S.  M.  Ok,  26  Ohio  St.  662;  Hart  v.  Baltimore  etc  B,  R.^  6  W.  Ta. 
836;  PowiaUm  8.  Co.  t.  Potomac  8,  Co.,  36  Md.  238;  Farmert'  S  M,  L  Ook 
V.  Needlee,  62  Ma  17;  German  B.  Church  v.  Von  Puehd&tein,  27  N.  J.  Bq. 
80;  Steim  v.  /miidiiapoKt  B.  L.  Aean.,  18  Ind.  237;  81  Am.  Deo.  363;  Hanit 
Mfg.  C^  V.  Jfareh,  40  Iowa,  11;  Heatton  v.  CindnmUi  efe.  iS.  &,  16  Ind.  SI6) 
79  Am.  Deo.  430|  OmUral  Bank  v.  KnowUon,  12  Wis.  024}  70  Am.  Deo.  7001 
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SUPBEME   COXTBT 


IOWA. 


HOOTSE  v.   MOW&BB. 

PUVOVAL  AMD  SUBRT.^A  SsOVUTT  TaKSN  BT  OhB  OV  SbTBMLL  8dX» 

nn^  boQiid  by  Hm  tame  insimmeni,  for  his  mdemnifty  agaimt  Iom,  in- 
vrm  to  Hie  benefit  of  all,  thoogb  H  is  xeoeiTed  befora  any  of  them  beoome 
iiiMe^  nd  wilhoBt  any  u^^amunX  ttnt  flie  others  shal  portieipato  la 
itobeMiku^ 

TMJMcaAh  AND  Sdrxtt.^If  One  ov  ScyxBAfc  Subkiui  Tucxi  Swumxf 
from  his  prineipsl  for  his  indemnity,  he  is  entitled,  in  an  aooounting 
with  his  oosnretiesi  for  the  proceeds  of  snch  secnrity,  to  be  credited 
with  tiie  expeBsee  neeeenirily  inenred  in  its  proteetion  md  enf oroement. 

Ptamr  All  Ax»  SvHivT.— ^A  Sihurt  Taraio  num  Bib  PUMoieAL  SEootan 
AoAiKsr  Lo8^  IK  AoooxaroHQ  job  xhb  Paogbim  Tbxbbov  to  his  eo* 
snretie%  is  not  entitled  to  dednot  the  amoont  of  a  debt  dne  to  him  frooi 
his  prineipaL 


Charlea  E.  SamUr  and  H.  W.  Solmany  for  the  appellants. 

JEL  E.  Hamur^  tor  tlie  appellees. 

Beck,  C.  J.  1.  The  note  npon  which  the  suit  was  originally 
brought  was  executed  by  J.  J.  Mowrer  and  his  wife,  Sarah 
Mowrer,  to  H.  W.  Adams,  E.  0.  Craig,  C.  Hoorer,  Br.,  and 
James  Hoover,  and  by  them  indorsed  to  the  plaintiff.  The 
purpose  of  the  note  was  to  raise  money  for  the  makers  upon 
the  credit  of  the  payees  and  indorsers,  they  becoming  security 
for  the  makers.  The  note  was  the  renewal  of  prior  notes 
made  by  the  parties,  and  a  continuance,  in  fact,  of  the  prior 
transaction.  The  Hoovers  filed  a  cross-bill,  alleging  that 
that  since  the  commencement  of  the  action  they  had  paid  the 
note  to  the  holder;  that  the  Mowrers  are  insolvent;  and  tha^ 
ftr  the  purpose  of  protecting  all  the  sureties,  they  executed  to 
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Ciraig  and  Adams  a  mortgage  upon  certain  town  lots  and  a 
iBtock  of  general  merchandise  owned  by  tbemi  and  thej  took 
tpceseesion  of  the  goods,  and  conrerted  them  to  their  own  nae. 
Upon  this  cross-bill  the  Hoovers  pray  that  Craig  and  Adama 
be  required  to  account  for  the  value  of  the  goods,  and  that 
the  mortgage  inure  to  the  benefit  of  all  the  sureties,  and  that 
to  that  end,  and  for  the  purpose  of  protecting  all,  proper  judge- 
ment be  entered  in  their  favor  for  one-half  the  value  of  the 
goods.  Craig  and  Adams  deny  that  they  are  cosureties  of 
the  Hoovers,  and  are  liable  to  share  with  them  the  proceeds 
of  the  mortgaged  property,  and  apply  any  part  thereof  to  dia- 
charge  their  liability  on  the  note. 

2.  We  are  first  required  to  determine  whether  Craig  and 
Adams  may  appropriate  the  proceeds  of  the  mortgaged  prop- 
erty to  their  exclusive  benefit,  or  whether  the  mortgage  should 
be  regarded  as  security  for  all  of  the  indorsers  of  the  note. 
Counsel  for  the  appellees  state  quite  correctly,  we  think,  the 
rule  of  law,  ''  that  securities  obtained  by  one  surety  inure  to 
the  benefit  of  all."  But  he  limits  the  application  of  the  rule 
to  cases  where  the  securities  have  been  obtained  after  all  the 
sureties  have  become  liable,  and  without  any  agreement  to 
that  effect  before  they  become  liable.  We  think  these  condi- 
tions alone  do  not  limit  the  rule,  and  that  its  application  ex- 
tends to  all  cases  where  a  surety  attempts,  by  fraud  or  unfair 
dealings,  to  obtain  advantage  over  his  cosurety.  The  author- 
ities cited  by  counsel,  we  think,  do  not  support  his  position. 
The  rule  exists  for  the  protection  of  the  sureties,  and  not  for 
the  good  of  the  creditors  or  the  principal  debtor.  By  the  con> 
tract  of  sureties,  they  became  severally  bound  for  the  debt  of 
the  principal.  But  it  is  plain  that  each  should  contribute 
equally  in  case  they  are  called  upon  to  pay  the  debt  Ona 
cannot  in  any  way  escape  the  burden  while  his  cosurety  is 
not  relieved.  When  they  enter  into  the  contract  they  do  so 
subject  to  that  equitable  rule,  which  becomes,  as  it  were,  a 
contract  between  them.  Each  surety  is  authorised  to  rely 
upon  this  rule  to  protect  himself  from  imposition  and  fraud 
which  his  cosurety  and  principal  might  practice  upon  him. 
The  principal,  by  indemnifying  one  of  the  sureties,  would  le- 
Ueve  him  of  the  burden  of  the  suretyship  which  the  other  still 
carried.  This  would  Jje  unfair  and  inequitable.  In  case  it  is 
done  with  the  knowledge  and  consent  of  the  other  surety  it 
would  thereby  be  relieved  of  objection,  for  the  surety  could 
not  complain  of  that  to  which  he  assents.    And  when  sureties 
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do  not  beooma  bound  at  the  same  time  or  hj  the  same  eon« 
tract,  as  whan  additional  or  farther  eecurity  is  demanded^ 
and  another  surety  becomes  bound  in  response  to  such  de* 
mand,  the  sureties  can  doubtless  stipulate  for  indemnity;  for 
by  SD  doing  they  do  not  prejudice  the  prior  or  subsequent 
§antff  whose  burden  is  not  a£fected  by  the  indemnity,  and 
who,  as  he  did  not  become  bound  by  the  same  contract  with 
the  other  surety,  cannot  claim  equality  with  him.  In  our 
opinion,  when  several  sureties  become  bound  by  the  same  in- 
strument, one  cannot  arrange  with  the  principal  for  indem« 
nity  for  himself  without  the  knowledge  and  assent  of  the 
others.  In  the  case  before  us  the  sureties  became  bound  by 
the  same  instrument,  and  no  assent  was  given  by  the  Hoov- 
ers that  Craig  and  Adams  should  obtain  indemnity  by  the 
mortgage.  Neither  did  the  Hoovers  have  knowledge  as  to 
the  indenanity  obtained  by  Craig  and  Adams.  In  our  opin- 
ion the  proceeds  of  the  security  acquired  by  them  must  be 
held  for  the  benefit  of  all  the  sureties  The  district  court 
erred  in  dismissing  the  cross-bill. 

8.  It  appears  from  the  evidence  that  Craig  and  Adams  real- 
ized eleven  hundred  and  twenty-six  dollars  and  forty-two  cents 
out  of  the  goods.    They  paid  for  rent,  clerk  hire,  and  other 
expenees,  which  are  not  disputed  by  counsel  on  either  sidCi 
one  hundred  and  fifty-eight  dollars  and  seventy-five  cents. 
They    also  paid  fifty  dollars  attorneys'  fees  in   defending 
against  a  garnishment  proceeding  to  charge  them  for  the 
mortgaged  property.    As  these  fees  were  expended  in  pro- 
tecting the  property  which  created  the  fund  now  in  question, 
they  ought  to  be  paid  out  of  that  fund.    A  mortgage  on  the 
goods  to  Cook,  amounting  to  two  hundred  and  eighty-six  dol- 
lars and  eighty-five  cents,  was  paid  by  Craig  and  Adams.    It 
was  executed  by  J.  J.  Mowrer,  and  not  by  his  wife,  to  whom 
the  goods  had  been  transferred,  and  who  executed  the  mort- 
gage to  Craig  and  Adams.    Counsel  for  the  Hoovers  insist 
that  the  mortgage  did  not  bind  the  property,  and,  therefore, 
should  not  have  been  paid.    But  as  J.  J.  Mowrer  was  in  pes* 
session  of  the  goods  and  conducting  the  store  as  his  own,  it  is 
hardly  probable  that  his  wife  could  successfully  set  up  a 
claim  against  the  mortgage  to  Cook.    It  is  not  shown  that  at 
the  time  there  was  any  lien  against  the  property  superior  to 
the  mortgage  to  Cook.    We  think  Craig  and  Adams  should 
have  credit  for  the  amount  paid  upon  the  mortgage — ^two 
hundred  and  eighty-six  dollars  and  eighty-five  cents.    This, 


aikM  io  ths  Dthtr  expondiinnB  «ppn>vfid,  igt^mimar  hondredl 
Md«ixif  doUam  ami  mxif  moIs,  tiievnm  to  1m  allowad  thtiiu 
Tiiey  claivi  tiiat  ihmf  tfao«M  be  alloired  ftivo  hnadnd  and  tmm 
dollAiv  4NI  ttiroDvat  U  m  noU  en  irhidi  AjdaniB  wm  fi«r6iy» 
wbioh  1m  paid,  and  aerveaiy-fife  doUara  owed  dUroeUgr  b|y 
Mewrar  to  Adama.  The  mortgagB  taken  by  Craig  and  Adams 
operated  for  the  benefit  of  all  the  anretiea.  They  ought  not 
to  be  permitted  to  lessen  the  funds  realised  from  the  mori> 
gage  by  appropriating  it  to  their  individnal  claima.  They 
stand  as  trustees  for  all  the  sureties,  and  are  required  to  uam 
that  truet  fund  for  the  benefit  of  the  sureties  alone.  The 
goods  realized  eleven  hundred  and  twenty^sut  dollars  and 
forty-two  oents;  expenses  and  Cook  mortgage,  four  hundred 
and  sixty-five  dollars  and  eighty-five  cents;  leaving  six  ban* 
dred  and  sixty  dollars  and  fifty-seven  cents  to  be  paid  far 
benefit  of  sureties.  One-half  of  thia  sum  the  Hoovers  are  en* 
titled  to  recover,  for  which  a  decree  and  judgment  will  be 
entered  in  this  court. 

The  Hoovers  recovered  judgment  against  Craig  and  Adams 
in  this  action  for  eight  hundred  and  forty-seven  dollars  and 
ninety-six  ceuts.  No  complaint  is  made  thereof,  and  no  ap- 
peal is  taken  therefrom;  it  is  not  for  conraderation  in  this 
case.    The  decree  dismissing  the  cross-bill  is  reversed. 

SaRKTTSHip—TAKiNo  SsouBiTT — RiGHTS  OF  SuRxms. — A  surety  li  enti* 
tied  to  share  the  benefit  of  any  seourity  which  his  oosnrety  has  taken  from 
the  principal,  for  his  own  indemnity  against  loss,  before  being  damnifieds 
BrtMfn  r.  Sap,  IS  N.  H.  102;  45  Am.  Deo.  361;  MeMahxm  v.  FmumU,  8  Baod. 
6U;  14  Am.  Dec  796.  This  question  is  farther  disoossad  in  ths  notes  te 
Qron  ▼.  Damt,  10  Am.  St.  Rep.  642,  and  HaU  w,  Ouehmcm,  43  Am.  Deo.  061^ 
where  tiie  oases  are  oolleoted. 


Wharton  v.  Stevens. 

[84  lOWA,  107.] 
WaTBRS— SUBrACB—Iv  BT   TBS    FlOW   OF   ScTBPAOB  WaTKBS  ThROVGR  A 

8wALa  A  DrrcH  Has  Bbbn  Cut  in  the  bottom  thereof  the  owner  of  tho 
land  has  no  right  to  dam  up  such  ditch  if  thereby  he  injures  the  owaer 
of  another  tract  by  retarding  the  flow  of  tbs  water  in  drains  plaoed 
in  the  swale  on  the  lands  of  such  other  owaab 

|y  SuRrACB  Watbr  Flows  bt  a  Wbll-dbiinbd  Coubsi^  Bb It nri  Diroa 
OB  SWALB,  in  iti  primitive  condition,  and  seeks  discharge  in  a  neighbor* 
tag  stream,  its  flow  cannot  be  retarded  or  interfered  with  by  a  land* 
owner  to  the  injury  of  neighboring  proprietors. 

Mandatobt  Lijixnotiob  may  issue  to  compel  the  removid  of  obstmetiooB 
placed  in  a  ditch  so  as  to  retard  the  flow  of  the  WAter  as  it  was  beforo 
•Aoh  obstnrotions  were  built. 
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JBbm^Kari  and  /Vtftton,  for  tlie  appellee. 


ex.  L  The f flote  of  (he M8e»  mi diDini  by  fhe  VH 
•fidence  or  a  eatufaotery  pMpondenmoe  thereofi  are 
Boi  ai  all  faiftzioate,  and,  briefly  slated,  are  ae  foUowa:  The 
tens  af  tba  parliee  jda.  A  awale,  having  brancbei  upon  tha 
plaintiir'a  hrai,  exIendB  into  and  through  the  defendanVe 
ftrai^  The  rate  and  enow  irater  eoUected  on  the  plaintiff 'a 
land  by  tiia  nalaral  depreaeion  flows  in  the  awala  acroea  the 
defendant  a  land,  flnding  its  discharge  in  a  creek  or  brook 
beyond.  There  are  no  springs  upon  tiie  plaintiff's  land.  The 
breadth  of  land  which  these  swales  drain  is  shown  to  be  about 
eighty  rods,  and  the  hills  and  eJevated  lands  on  each  side  are 
about  flfleen  feet  high.  There  is  a  ditch  in  the  swale  washed 
out  by  the  natural  action  of  the  water,  which  is  shown  to  be 
three  feet  deep.  It  extends  to  and  upon  the  defendant's  land 
tat  some  distance,  but  not  through  his  farm.  The  plaintiff 
has  put  tiling  along  the  swales,  there  being  two  drains  at 
proper  distances  from  the  middle  of  the  swale,  so  as  to  catch 
the  seep  at  or  near  the  foot  of  the  declivity  along  the  swale. 
These  drains,  uniting  at  the  main  swale,  extend  to  within 
three  feet  of  the  defendant's  land,  and  discharge  there  into 
the  ditch.  The  source  of  these  drains  is  shown  to  be  fifteen 
feet  higher  than  the  mouth.  The  defendant,  a  few  feet  below 
his  line,  filled  up  the  ditches,  and  constructed  an  embank* 
ment  over  it  for  a  roadway,  putting  in  a  small  wooden  cul* 
vert,  which,  he  testifies,  is  about  as  high  as  the  surface  of  the 
ground.  Other  witnesses  declare  it  is  considerably  higher. 
While  the  embankment  was  so  constructed  as  to  be  used  for 
a  road,  it  was  doubtless  erected  for  the  primary  purpose  of 
arresting  the  flow  of  water,  and  raising  it  above  the  mouth  of 
the  plaintiff's  drain,  thus  interfering  with  their  usefulness. 
Before  the  dam  was  erected  the  drains  answered  the  purpose 
of  their  construction;  after  it  was  built  they  in  a  great  meas- 
ure failed,  as  the  water  could  not  flow  from  them  freely,  but 
was  backed  into  them  for  some  distance.  The  dam  created 
a  pond  extending  upon  the  plaintiff's  land  to  some  extent. 

2.  The  controlling  question  in  the  case  involves  the  right 
of  the  defendant  to  maintain  the  dam  across  the  ditch  and 
swale,  so  as  to  interfere  with  the  free  flow  of  water  from  the 
plaintiff's  drains.    It  must  be  kept  in  mind  that  the  ditoh 
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in  qaestion  was  ihe  result  of  the  action  of  the  water  in  aooord 
with  nature's  laws,  and  that  the  swale  was  the  waterconrae 
proyided  by  nature  for  the  escape  of  water  from  the  plaintiflTs 
land.    Neither  was  artificial.    See  Vanneit  t.  Fleming^  79 
Iowa,  642;  18  Am.  St  Rep.  887.    It  will  not  be  pretended 
that  the  defendant  could  arrest  the  flow  of  the  water  down 
the  swale,  if  nature,  by  the  aotion  of  the  water,  had  made  no 
ditch  there.    If  he  could  build  a  dam  one  foot  high,  throwing 
the  water  back  upon  the  plaintiff's  land,  he  oould  build  it 
fifteen  feet  high,  did  his  notions  as  to  the  demands  of  his  inter- 
est, or  his  desire  to  injure  the  plaintiff,  prompt  sufficient  outlay 
of  labor  or  money,  and  he  could  thus  convert  the  plaintiff's 
valuable  land  into  a  marsh  or  pond.    This  dam,  the  building 
of  which  he  justifies  in  this  case,  does  this  very  thing  in  a  lim* 
ited  degree.    But,  as  we  have  said,  he  does  not  claim  to  build 
a  dam  higher  than  the  natural  surface  of  the  swale.    He  ad- 
mits the  right  of  the  plaintiff  to  demand  that  no  impediment 
shall  be  erected  against  the  flow  of  the  water  over  the  sur£EU)e 
of  the  natural  swale,  but  denies  his  right  to  conduct  water  in 
the  ditch,  which  is,  as  well  as  the  swale,  a  natural  drainage* 
way  for  the  plaintiff's  land:  Vannest  v.  Fleming^  79  Iowa,  688, 
642;  18  Am.  St.  Rep.  887.    It  would  be  a  bold  counsel  who 
would  advocate,  and  a  bold  court  which  would  decide,  that 
water  from  rains  and  thawing  snows,  which  is  called  by  coun- 
sel "surface  water,"  when  it  finds  the  swales  provided  by 
nature  to  bear  it  away,  may  be  arrested  in  its  natural  course, 
and  made  to  flow  back  upon  the  land  which  these  swales  are 
intended  to  drain.    The  effect  of  such  a  decision  would  be 
stupendous.    It  would  subject  millions  of  acres  of  the  beat 
agricultural  land  to  destruction.    It  would  bring  strife,  with 
loss  and  poverty  to  a  vast  number  of  farmers  of  the  state. 
But  no  counsel  asks  such  a  decision  and  no  court  would  make 
it.    But  counsel  do  maintain  that,  where  nature  has  provided 
a  ditch  in  these  swales,  the  landowner  may  dam  up  the  water 
and  throw  it  back  upon  the  land  of  his  neighbor,  and  in  that 
way  prevent  the  use  of  his  tile  drains  and  create  ponds 
thereon.    This  doctrine,  if  recognized  by  this  court,  would 
forever  prevent  tiling  in  swales  (the  great  benefits  of  which 
are  known  to  all,  and  abundantly  shown  in  the  evidence  in 
this  court),  except  in  cases  where  the  consent  of  the  adjoin* 
Ing  proprietors  is  obtained.    This  court  is  not  prepared  to 
recognize  a  rule  so  detrimental  to  the  interests  of  the  state, 
and  in  conflict  with  sound  legal  principles  and  precedent.    It 
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bas  held  the  oontrary  docirinei  that  the  drains  may  he  used 
to  oarry  water  accomolating  in  swales — surfaoe  water — ^and 
difoharge  it  apon  low  lands  crossed  by  such  swales,  which 
are  natare's  drains  and  waterways:  Vannest  y.  Fleming,  79 
Iowa,  642;  18  Am.  St  Rep.  887.  See  Washburn  on  Ease- 
ments, 3d  ed.,  450,  452,  453. 

&  The  water  caused  by  the  swales  is  called  by  counsel 
^surface  water,"  and  this  talismanic  word  seems  in  some  cases 
to  take  the  place  of  reason  and  principle  in  the  support  of  the 
right  of  the  lower  proprietor  to  throw  back  upon  the  higher 
land  the  water  flowing  in  ditches  washed  out  by  the  natural 
action  of  the  water.    The  books  often  announce  the  rule  that 
the  landowner  may  fight  surface  water,  which  is  a  common 
enemy,  and  keep  it  off  his  land,  and  even  throw  it  upon  his 
neighbor,  or  back  upon  the  land  from  which  it  flows.    But 
the  books  do  not  hold  that  this  may  be  done  when  there  is  a 
waterway  over  which  the  water  naturally  flows.    It  may  be 
that  the  language  of  some  cases  is  so  general  that  it  will  bear 
an  interpretation  to  that  effect,  when  nothing  of  the  kind  was 
meant,  and  no  such  point  was  in  the  case.    Counsel  cite  this 
language  in  Washburn  on  Easements,  8d  ed.,  found  on  page 
459,  vis:  ^*The  common  law  allows  the  proprietor  of  lower 
tenants  to  obstruct  the  natural  flow  of  surface  water  from 
higher  ground  upon  it  and  in  so  doing  may  turn  it  back 
upon,  or  off,  onto  or  over  the  lands  of  the  other  proprietors." 
It  will  be  discovered,  by  a  little  consideration,  that  this  is  not 
the  language  of  the  author,  but  is  a  citation  from  a  Wisconsin 
oaee;  and,  moreover,  that  it  authorizes  a  proprietor  to  turn 
anrface  water  upon  the  lands  of  adjoining  owners,  the  very 
thing  which  is  the  defendant's  ground  of  complaint  against 
the  plaintiff.     Upon  this  language  the  plaintiff  may  turn  the 
water  in  question  "  onto  or  over  "  the  lands  of  the  defendant. 
The  doctrine  is  clearly  laid  down  on  pages  451-453,  and  else- 
where, by  this  authority,  that  the  lower  proprietor  cannot 
prevent  the  flow  of  rainwater  from  the  higher  lands  through 
natural  depressions  and  channels.    There  is  apparently  a 
conflict  of  authorities  on  this  point  which  is  not  real,  resolt* 
iog  from  the  undefined  use  of  the  words  ^  surface  water.** 
When  such  water  flows  by  a  well-defined  and  natural  course 
Qpon  lower  lands,  that  flow  cannot  be  interfered  with  by  either 
the  upper  or  lower  proprietor.    But  when  such  water  has  no 
defined  course,  but  spreads  out  over  the  land  without  a  well- 
defined  course,  it  may  be  turned  by  the  landowner  in  any 
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direothm.    Bert  wherd  trarfaoe  wiAer  has  a  fixed  and  o«rteiift 
eoorse,  m  a  swale,  though  it  msj  be  narrow  tff  broad,  its  Oofm^ 
cannot  be  intermpted  to  the  injury  of  an  adjoining  proprieloc* 
The  eTidenoe  in  this  case  shows  that  the  water  of  the  swal^ 
on  the  plaintiff's  land  had  a  considerable  fall,  sufficient  ta> 
cause  it  to  cut  a  ditch  three  feet  deep,  which  continued  upoim 
the  defendant's  land;  that  the  tiling  would  not  carry  off  iho 
water  except  in  gentle  rains;  that  heavy  rains  caused  a  streanx 
in  the  ditch;  that  to  render  more  productiTe  the  swale  land, 
and  arrest  the  seep  from  the  little  hills,  plaintiff  put  in  th^ 
tiling;  that  the  tiling  causes  no  increase  in  the  quantity  of 
water,  but  causes  it  to  pass  off  more  gradually;  and  that  i4 
increases  the  value  of  the  plaintiff's  land.    The  part  of  the 
defendant's  land  where  the  ditch  had  not  been  cut  off  mmy 
receive  the  water  for  a  prolonged  period,  but  not  a  larger 
quantity,  and  if  he  suffers  any  inconvenience  therefrom,  it  is 
very  plain  that  nature  will  relieve  him  by  continuing  the 
ditch,  and  by  the  use  of  his  plow  be  can  so  speed  the  exten- 
siou  of  the  ditch,  which  nature  will  complete  in  a  season 
two.    Why  should  he  be  permitted,  in  order  to  protect 
swale  where  slough  grass  grows,  to  compel  the  plaintiff  to  lose 
the  benefits  of  the  tile  drains?    It  was  well  said  in  LivingBton 
V.  McDonald,  21  Iowa,  178,  89  Am.  Dec.  663,  by  Dillon,  J., 
that  '^we  recognize  the  general  rule  that  each  may  do  with 
his  own  as  he  pleases;  but  we  recognize  the  qualification  that 
each  should  so  use  his  own  as  not  to  interfere  with  his  neigh- 
bor.    Sie  utere  tuo  ut  alienum  non  l»da$.*'    The  defendant 
cannot  use  his  swale,  keeping  it  in  a  state  of  nature,  to  pro- 
duce slough  grass,  and  thereby  injure  the  plaintiff's  land  by 
rendering  it  less  productive. 

This  court  is  not  prepared  to  hold,  on  the  ground  that  the 
designation  '^  surface  water"  is  applied  to  the  water  flowing 
in  the  swale,  that  though  flowing  in  a  well-defined  course, 
with  a  fall  which  gives  its  current  sufficient  to  wash  out  the 
ditch,  it  may  be  dammed  so  as  to  throw  it  back  upon  the 
plaintiff's  land,  and  prevent  the  proper  use  of  the  tile  drains. 
The  words  '*  surface  water"  have  no  such  magic  influence  as 
to  demand  the  recognition  of  rules  that  would  work  gross 
injustice,  and  arrest  the  improvements  and  progress  in  the  cul- 
tivation of  agricultural  lands.  As  we  have  intimated,  con* 
sideration  of  the  books  will  reconcile  the  seeming  conflicts 
upon  this  point.  To  effect  such  reconciliation  it  is  only  to  be 
mentioned  that  the  authorities  all  hold  that  when  water,  be 
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it  SQifsoe  water,  thA  imqU  of  lain  or  snow,  or  the  water  of 
ipringSi  flows  in  a  well-defined  ooarse*  be  it  in  a  ditoh  or  swale^ 
initB  primitive  coaditioa,  and  seeks  discbarge  in  a  neighbor* 
iDg  stream,  its  flow  cannot  be  arrested  or  interfered  with  by 
the  landowner,  to  the  injury  of  the  neighboring  proprietors. 
Theee  views  and  oonclosions  are  well  supported  by  the  follow- 
ing authorities:  VanruMt  v.  Fleming,  79  Iowa,  638;  18  Am.  St 
Bepi  887;  Lmngtton  y.  IfcJDonoU,  21  Iowa,  160;  89  Am.  Dec. 
568;  Washbnm  on  Easements,  8d  ed.,  45&-464;  Anderson  ▼• 
Bendmon^  124  111.  164;  GormUy  ▼.  Sanford,  52  111.  158; 
QiUham  v.  Madison  Co.  R.  R.  Co.,  49  IlL  484;  95  Am.  Dec.  627; 
Peek  J.  OoodberUtt,  109  N.  Y.  180;  Jeffen  v.  Jeffen,  107  N.  Y. 
650;  MeCormiek  y.  Horan,  81  N.  Y.  86;  87  Am.  Rep.  479; 
Martin  y.  Riddle,  26  Pa.  St  415;  Hay$  y.  HinkUman,  68  Pa. 
St  824;  Penneylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St  126; 
57  Am.  Rep.  445;  Kauffman  v.  Chiesemer,  26  Pa.  St  407, 415; 
67  Am.  Dec.  437;  See  fihoads  y.  Davidheiser,  133  Pa.  St 
226;  19  Am.  St  Rep.  630;  Taylor  v.  Ficias,  64  Ind.  173;  31 
Am.  Rep.  114;  Ogbum  y.  Connor,  46  CaL  846;  13  Am.  Rep. 
213;  MeDaniel  ▼.  Cummings,  83  Gal.  515;  Lord  ▼.  Carbon 
Iron  Mfg.  Co^  42  N.  J.Eq.  157;  West  Cumberland  Iron  &  Steel 
Co.  V.  Kenyon,  L.  R.  11  Ch.  Div.  782;  8  Law  Rep.  Ann.  277,  in 
notes  to  Vannesi  y.  Fleming,  79  Iowa,  638;  18  Am.  St  Rep.  387; 
£arl  Y.  De  bari,  12  N.  J.  Eq.  280;  72  Am.  Dec.  395;  Sehnitzim 
t.  Bailey,  48  N.  J.  Eq.  409.  It  will  be  observed  that  in  Van^ 
Ml  V.  Fleming,  79  Iowa,  638;  18  Am.  St.  Rep.  387,  this  court 
held  that,  *'  the  owner  of  the  dominant  or  higher  estate  has  the 
right  to  conduct  the  water  falling  upon  his  lands  by  means  of 
underground  tile  drains,  with  the  channel  provided  by  nature 
for  the  drainage  of  bis  land,  and  through  such  channel  to  cast 
H  upon  the  servient  or  lower  estate";  and  that  a  swale  and  a 
ditch  made  by  the  natural  flow  of  the  water  constituted  a  chan* 
nel  for  the  natural  drainage  of  the  water.  This  decision  is 
decisive  of  the  case  before  us. 

i>  Counsel  for  the  defendant  insist  that  Vannest  v.  Fleming, 
79  Iowa,  638,  18  Am.  St  Rep.  887,  is  not  applicable  to  the 
case  before  us,  for  the  reason  that  the  ditch  in  that  case  was 
dug  and  maintained  under  agreement  of  the  owners  of  the 
laod,  the  grantors  of  the  respective  parties.  This  is  true  as 
to  the  ditch  involved  in  the  first  count  of  the  petition,  but  not 
of  that  complained  of  in  the  second.  The  plaintifif  in  the 
actiou  claimed  to  recover  for  damages  sustained  by  two  sepa^ 
ntte  ditches.    The  first  count  does  not  show  or  allege  that  the 
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ditch  was  made  bj  nainral  eauBeSv  by  oonflent,  or  with  the 
united  labor  of  the  parties:  Bee  Vanneii  ▼.  FUming^  79  lovra, 
639;  18  Am.  St  Bep.  887.  The  oonrt  discusses  the  quesiioo 
arising  on  this  count  without  any  reference  to  an  agreement 
or  joint  labor  for  the  construction  of  the  ditch,  for  there  was 
none  in  the  case  of  the  first  count:  See  VanneH  ▼•  Fleming, 
79  Iowa,  689,  641-643;  18  Am.  St  Rep.  887.  The  (pinion, 
however,  holds  that,  as  the  parties  or  their  grantors  acquiesced 
in  the  course  of  the  ditch,  they  will  not  now  be  permitted  to 
complain  of  its  location  and  manner  of  construction.  But  it 
is  not  intimated  that  the  plaintiff's  rights  depended  upon  the 
acquiescence  of  the  defendant  in  the  location  and  manner  of 
constructing  the  drains. 

5.  Counsel  for  the  defendant,  upon  the  authority  of  Living^ 
$ton  ▼.  McDonaldj  21  Iowa,  161, 89  Am.  Dec.  563,  demanded  the 
reversal  of  this  case.    They  give  undue  weight  to  that  case, 
in  view  of  the  questions  actually  in  the  case  and  decided  hy 
the  court     Much  is  said  in  it  upon  the  subject  of  surface 
water  and  the  rights  and  liabilities  of  landowners  involved  in 
the  disposition  thereof.    The  learning  and  ability  displayed 
in  the  opinion  are  great,  but  it  more  especially  states  doc- 
trines recognized  by  authorities  referred  to,  rather  than  an- 
nounces rules  of  law  generally  recognized.    It  illustrates  the 
confusion  and  uncertainty  in  many  of  the  books  treating  of 
this  subject    The  learned  judge  delivering  the  opinion  in  the 
following  direct  and  plain  language  states  the  points  decided 
in  the  case:  '*The  court  [below],  in  substance,  laid  down  the 
law  to  the  jury  to  be  that,  if  the  ditch  in  question  increased 
the  quantity  of  water  upon  the  plaintiff's  land  to  his  injury, 
or,  without  increasing  the  quantity,  threw  it  upon  the  plain- 
tiff's land  in  a  different  manner  from  what  the  same  would 
naturally  have  flowed  upon  it,  to  his  injury,  the  defendant 
was  liable  for  the  damage  thus  occasioned,  even  though  the^ 
ditch  were  constructed  by  the  defendant  in  the  course  of  or- 
dinary use  and  improvement  of  the  farm."     "  Upon  the  whole, 
we  think  the  law  in  this  case  was  properly  stated.''    The  ques- 
tion as  to  the  right  of  the  defendant  to  flow  surface  water  on 
the  plaintiff's  land  was  not  solved  adversely  to  that  right 
The  court  simply  inquired  whether  the  quantity  of  the  water 
was  increased,  or  whether  it  was  thrown  upon  the  plaintiff's 
land  in  a  different  manner  from  the  natural  way;  and  held 
that,  if  the  question  should  be  answered  affirmatively,  the 
defendant  was  liable.     To  this  ruling  there  could  be  no  objec- 
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fa'on.  But  we  have  heretofore  shown  that  no  inoreaae  of  water 
11  thrown  upon  the  plaintiff's  land:  See  also  YawneH  ▼.  FUm- 
ing,  79  Iowa,  641-648;  18  Am.  St  Bep.  887*  The  manner  of 
conducting  the  water  to  the  defendant's  land  is  not  different 
from  what  the  manner  was  before  the  tiles  were  laid.  In 
eaeh  case  it  is  conducted  hy  a  Hrain — ^first  by  an  open  drain, 
—a  ditch;  then  by  a  tile  drain,  which  did  not  reach  the  de- 
feodant^s  land,  but  discharged  the  water  into  the  old  ditch,  a 
little  distance  from  the  defendant's  land,  and  it  flowed  upon 
the  defendant's  land  at  the  identical  place  through  which  it 
flowed  before  the  tiles  were  put  in.  The  water  obvionsly  was 
thrown  upon  the  defendant's  land  in  the  precise  manner  in 
which  it  was  conducted  before  the  tile  drains  were  pnt  in. 
This  precise  point  was  determined  in  Vanne$i  y.  Fleming^  79 
Iowa,  638,  643;  18  Am.  St  Rep.  387. 

6.  The  decree  required  the  defendant  to  remove  the  ob- 
Btnictions  he  put  in  the  ditch  so  as  to  restore  the  flow  of  the 
water  as  it  was  before  the  dam  was  built,  and  permitted  him 
to  have  a  roadway  over  the  ditch  if  he  maintained  an  opening 
for  the  water  to  flow  under  the  roadway,  as  prescribed  by  the 
decree.  It  does  not  require  him  to  dig  any  new  ditch;  simply 
to  take  out  the  obstruction  he  put  in  the  old  one,  and  keep 
«A  opening  for  the  flow  of  the  water. 

The  foregoing  discuBsion  disposes  of  all  points  arising  in 
the  case  which  are  necessary  to  be  determined  in  the  decision 
of  the  case.    The  judgment  of  the  district  court  is  affirmed. 

SuBFACB  Watsbs — BiGBT  TO  iMTKBraaM  WITH  Flow  OF. — ^Wheio  SlirfiMS 
vater  aeeks  an  outlet  throagh  a  gorge  or  ravine,  and  by  its  flow  assumes  a 
Mnite  and  natural  channel  through  which  it  flows  at  regular  seasons,  one 
•djacent  landowner  has  no  right  to  obstruct  such  flow  to  the  damage  of 
ftnother:  OibbB  ▼.  Williams,  25  Kan.  214;  87  Am.  Bep.  241,  and  note;  BkoacU 
V-  DavidheUer,  133  Pa.  St.  226;  19  Am.  St.  Rep.,  S30  and  note;  Hartshorn 
V*  Chaddodt  135  N.  Y.  116.  The  owner  of  an  estate  for  the  purpose  of  pro- 
tsctiDg  his  reasonable  use  may  obstruct  and  divert  surface  waters  thereon, 
by  ditches,  drains  or  other  structures,  and  in  so  doing  may  lawfully  hinder 
^  natural  flow  of  such  waters,  and  turn  the  same  back  on  to  or  over  the 
^ds  of  other  proprietors,  without  liability  for  injury  ensuing  from  such 
obstrnction  or  diversion:  Johnson  v.  Chicago  etc  R.  S.  Co,,  90  Wis.  641;  27 
An.  St.  Bep.  76,  and  note;  Chadeayne  v.  Robinson,  55  Conn.  845;  3  Am.  St. 
^p.  55,  and  note.  This  question  is  further  discussed  in  Rowe  v.  St.  Paul 
^  R9.  Oa,,  41  Minn.  384;  16  Am.  St.  Bep.  706,  and  especially  the  note 
to  that  case. 

Handatobt  Injuivotion — Bbmoyal  of  Obstruci*ion  from  Watrr- 
OOOHsi. — When  water  from  either  springs,  rains,  or  meltiug  snows  has 
flowed  over  land  in  a  defined  channel,  since  the  time  when  the  memory  of 


804  CouLTHA&D  V.  SxEVEira.  l^owa, 

man  nmnetli  not  to  the  contvarj,  on  to  the  lands  of  an  adjoining  propri«lor« 
the  court  will  by  a  mandatory  injunction  require  such  adjoining  proprietor 
to  remove  any  obstruction  placed  upon  his  land  to  prevent  anch  wator  from 
lowing  to  and  over  hia  land:  8eknilKius  y.  Bailey,  48  N.  J.  Eq.  409.  Equity 
vill  decree  the  removal  of  an  obatruction  in  a  wateroourae  as  well  aa  en joiB 
ito  future  obstruction:  Earl  ▼.  De  Hai%  I  Beas.  Ch.  280;  72  Am.  Dec,  894^ 
and  note;  Belknap  v.  BeUmap,  2  Johns.  Gh.  463;  7  Am.  Dec.  648.  To  im« 
leasonably  obatruet  a  watorconrse  is  a  private  nuisance,  and  in  sndh  caaea 
•qnlty  wiU  interfere  by  injunction  to  prevent  irreparable  damage:  Utbrieki 
V.  B^fauiQ.  Waitr  Oo*,  86  Ala.  687;  U  Am.  St.  Rep.  72.  Equity  has  power 
to  prevent  by  injonetion  injuriea  by  the  back  flowage  of  water  oaosed  hy  a 
dam:  SJteldon  v.  Rockwell,  9  Wis.  166;  76  Am.  Dee.  266.  and  nots^  to  tha 
same  effect^  seep  Farrk  v.  Dudieff,  78  Ala.  124;  66  Am.  Rep.  81 


COULTHARD  V.  StBVBNS. 
[84  Iowa,  241.] 

AooRBTioirs.— A  Landowivxr  ib  ENTirLBD  TO  Lands  Wmcs  Aai  Addsd  to 
HiB  Thsouoh  tkx  OpaaATioii  ov  Floods  and  of  changes  in  the  ohanne] 
of  a  river,  oocnrring  in  several  different  yeau:^  though  ^e  greater  portiou 
was  added  in  a  single  year,  and  that  it  was  being  so  added  could  be  seen 
at  the  time.  The  terms  of  "alluvion,"  on  the  one  hand,  and  "gradual 
and  imperceptible"  accretion,  on  the  other,  are  need  to  contradistinguish 
the  sudden  disruption  of  a  piece  of  ground  from  one  man's  land  to 
another,  which  may  be  followed  and  identified,  from  that  increment 
which  slowly  or  rapidly  results  from  floods,  but  which  is  utterly  beyond 
the  power  of  identification.  The  length  of  time  during  formation  ia  not 
materiaL 

S.  H,  Cochran^  for  the  appellants. 
Deweli  and  MeOavern^  for  the  appellee. 

KiNNE,  J.  1.  The  land,  the  title  whereof  is  brought  in 
controversy  in  this  action,  is  situated  immediately  adjacent 
to  the  banks  of  the  Missouri  river.  It  is  not  disputed  that 
the  plaintiff  acquired  by  contract  of  purchase  from  the 
county  three  lots  of  land,  which  it  acquired  under  the  swamp 
land  grant  Nearly  all  of  the  land  cultivated  by  the  defend- 
ant, to  recover  the  value  of  the  use  whereof  this  action  is 
brought,  lies  between  the  meandered  line  of  these  lots  and 
the  Missouri  river,  and  is  claimed  by  the  plaintiff  as  accre- 
tions to  his  land.  The  defendant  and  the  intervener  not 
only  deny  that  the  land  is  accretions,  but  insist  that  the 
time  and  manner  of  its  deposit  preclude  its  being  so  treated. 

George  Coulthard  testified:  "The  floods  made  an  immense 
pile  of  land  there."    ^'I  tliink  this  land  was  put  there  from 
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1860  down  to  the  present  time,  caused  by  gradual  formation 
to  if     "'  It  has  been  a  good  many  years  making  it" 

Charles  Pate,  a  witness  for  the  defendant  and  the  inter- 
▼enor,  testified:  **I  have  lived  in  Harrison  county  thirty- 
four  years.  I  have  worked  on  the  Missouri  river,  rafting 
logs,  from  time  to  time,  for  last  twenty  years.  I  am  familiar 
with  the  river.  I  know  where  the  meander  line  of  these 
Coulthard  lots  was.  All  this  land  in  controversy  was  thrown 
up  onto  these  lots  suddenly.  It  was  put  there  pretty  much 
in  one  summer.  As  near  as  I  remember,  it  was  in  the  sum- 
mer of  1874  the  river  threw  up  against  there  fractional  pieces 
about  one-half  mile  in  width.  I  could  see  it  being  thrown 
up.  It  would  made  strips  of  land  in  two  hours'  time  one 
liundred  and  fifty  feet  to  two  hundred  feet  wide  right  at  this 
place,  opposite  Coulthard's  lota.  Stevens  commenced  farm- 
ing this  land  about  three  years  ago.  All  of  his  cornfield  was 
tfuddenly  formed.''  Cross-examination:  ^'I  know  where  the 
old  meander  line  was.  I  rafted  by  it  This  land  was  thrown 
up  so  you  oould  see  it  build  there.  I  have  been  over  thie 
Ooolthard  land  frequently.  The  river  changed  its  channel. 
It  threw  up  the  land  suddenly.  There  were  jump-offs  be- 
tween the  old  meander  line  and  the  river.  These  jump*off8 
represent  the  layers  suddenly  thrown  in  there." 

Lewis  Meyers  testified:  ^'Thia  formation  was  made  by  a 
sodden  change  in  the  channel.  I  saw  some  of  the  first  land 
formed.  It  was  by  sudden  cut  of  the  river.  I  have  never 
known  the  river  along  there  making  anything  but  sudden 
change.  By  *  sudden  change,'  I  mean  in  the  course  of  a 
week  or  a  month;  and  generally  at  the  time  of  high  water  is 
when  the  changes  occur." 

2.  The  district  court  gave  this  instruction  to  the  jury: 

**The  uncontroverted  evidence  in  this  case  shows  that  lots 
1,  2,  and  8,  in  section  84,  township  79,  range  45,  passed  to 
the  state  of  Iowa  under  the  swamp  grant  of  September  28, 
1860,  and  was  certified  to  the  state;  and  thereafter,  in  1860, 
the  state  patented  the  said  land  to  Harrison  county,  and 
that  the  plaintiff  is  now  the  owner  of  the  same,  under  a  con* 
tract  made  with  Harrison  county  in  1887.  The  evidence 
further  shows  that  one  boundary  of  the  lots  was  the  mean- 
dered shore  line  of  the  Missouri  river,  and  that  since  the  sur- 
vey by  the  government  the  land  in  question  occupied  by  the 
defendant,  not  originally  a  part  of  said  lots,  has  been  added 
to  said  lots,  or  some  of  them,  by  the  action  of  the'  waters  of 
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the  Missoari  river,  and  under  such  circumstanceSy  as  shown 
by  the  evidence,  that,  under  the  law  of  accretions,  such  added 
land  became  a  part  of  the  lots  in  question,  or  some  of  them; 
and  you  are  therefore  instructed  that,  as  a  matter  of  law,  un- 
der the  evidence  the  plaintiff  is  the  owner  of  the  tract  of  land 
occupied  by  the  defendant,  and  upon  which  he  raised  a  crop 
for  the  season  of  1889.  The  plaintiff  will  therefore  be  en- 
titled to  recover  of  the  defendant  the  reasonable  value  of  the 
use  of  such  land  for  the  season  of  1889,  and  you  are  instructed 
that  the  burden  is  upon  the  plaintiff  to  prove  such  reasonable 
value.  You  will  therefore  assess  and  determine  from  the  evi* 
dence  the  reasonable  value  of  the  use  of  such  premises  bo 
occupied  by  the  defendant,  as  shown  by  the  evidence,  and 
find  the  amount  thereof  in  the  plaintiff's  favor.  You  are  fur- 
ther instructed  that  the  title  to  the  land  being  in  the  plain- 
tiff, the  occupancy  by  the  defendant  having  been  shown  by 
the  uncontro verted  evidence,  the  defendant  is  not  entitled  to 
recover  upon  the  counterclaim  anything  for  alleged  damages 
by  reason  of  the  suing  out  of  the  attachment  herein.  Yoo 
are  also  instructed  that  the  intervener  is  not  entitled  to  re- 
cover, for  the  same  reason,  and  his  petition  is  dismissed." 

The  defendant  asked  the  district  court  to  instruct  the  jury 
as  follows: 

'*  Second.  'Accretion,'  under  the  law,  is  defined  to  be  the 
imperceptible  adding  of  land  thrown  up  by  a  sea  or  river 
gradually.  The  land  in  question  was  added  to  lots  l,  2,  and 
8,  but,  unless  it  was  slowly,  gradually,  and  imperceptibly 
washed  up  or  thrown  up  to  said  fractions  by  the  river,  the 
plaintiff  cannot  recover. 

'*  Third.  If  you  find  from  the  evidence  that  the  land  in 
question  was  suddenly  made  by  the  change  in  the  channel  of 
the  river,  or  by  the  sudden  cutting  of  the  opposite  bank,  then 
your  verdict  should  be  for  the  defendant.'' 

These  instructions  were  refused. 

3.  '^Accretion,  to  vest  a  title  in  the  owner  of  the  abutting 
shore,  must  be  so  slow  that  its  increase  should  be  impercep* 
tible":  1  Am.  &  Eng.  Ency.  of  Law,  137.  To  acquire  title 
to  land  as  alluvion  it  is  necessary  that  its  increase  should 
have  been  imperceptible;  that  is,  that  the  amount  added  in 
each  moment  of  time  should  not  be  perceived.  It  has  been 
said:  "  It  is  enough  if  it  were  done  so  that  they  could  not  per- 
ceive the  progress  at  the  time  it  was  being  made":  3  Wash- 
burn on  Real  Property,  4th  ed.,  59;    County  of  St,  Clair  v. 
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Lovingsion^  23  WalL  46;  JefferU  ▼.  East  Omaha  Land  Co^  134 
U.  8.  178.  ^The  terms  '  alluvion '  on  the  one  hand  and 
^gradual'  and  *  imperceptible '  accretion  on  the  other  are 
used  by  writers  to  contradiBtingmsh  a  sudden  disruption  of 
a  piece  of  ground  from  one  man's  land  to  another  which  may 
be  followed  and  identified  from  that  increment  which  slowly 
or  rapidly  results  from  floods,  but  which  is  utterly  beyond 

the  power  of  identification The  length  of  time  during 

formation  is  not  material  '^  Benson  ▼.  Morrow^  61  Ma  352. 
It  will  be  noticed  that  these  definitions  are  not  entirely  io 
accord.  We  think  the  true  rule  is  the  doctrine  laid  down  in 
the  case  last  quoted.  Applying  it  to  the  facts  in  this  case  it 
will  be  seen  that  there  is  no  evidence  tending  to  show  that 
these  additions  to  the  land  of  the  plaintiff^  and  which  he 
claims  as  accretions,  were  caused  by  a  sudden  disruption  of 
a  piece  of  ground  from  the  land  of  another,  and  which  could 
be  followed  and  identified.  Nearly  all  the  testimony  is  to 
the  effect  that  this  land  in  controversy  has  been  years  in. 
forming,  and  that  the  process  has  been  gradual.  But  one^ 
witness  testifies  to  such  a  sudden  formation  as  is  compre- 
hended in  the  definition  given,  and  there  is  an  entire  absence 
of  evidence  as  to  anyone  being  able  to  identify  the  added 
land.  Conceding  that,  under  the  rule  long  since  adopted  by 
this  court,  the  case  should  have  been  sent  to  the  jury  if  there 
was  any  evidence  tending  to  establish  the  claim  of  the  de- 
fendant and  that  of  the  intervenor,  we  think  the  evidence 
tully  justified  the  instruction  given  by  the  district  court,  and 
Its  judgment  is  affirmed.       

AocRrrf05  and  Alluvion.— The  law  on  this  inbjeot  has  already  beeiv 
^aaaed  at  considerable  length  in  notes  to  Hagan  ▼.  Campheii,  S3  Am. 
^  S7&-281;  LwingtiUm  t.  County  qf  8L  Clair,  16  Am.  Rep.  524,  528;  ancb 
Mtdry  y.  Norton,  53  Am.  Rep.  216,  221.  The  only  object  attempted  or- 
•ought  to  be  attained  here  is  to  collect  the  more  recent  cases  which  tend  to- 
finnly  establish  the  rules  governing  this  topic,  and  to  reconcile  any  conflict 
which  may  have  existed  in  the  earlier  cases. 

DeJlFwUkm, — Accretion  is  an  increase  or  addition  to  riparian  land  gradn* 
illy  and  imperceptibly  made  by  allnyial  formations  of  soil  or  sand,  occa- 
tiooed  by  the  water  to  which  the  land  is  contignous,  through  either  natural 
or  artificial  causes:  County  of  Bt,  CkUr  ▼.  Lovingston,  23  Wall.  46;  64  111. 
66;  16  Am.  Rep.  516;  Lammen  y.  Nissen,  4  Neb.  245;  8i.  LouU  ete.  Ry.  Co, 
▼.  Ramsey,  53  Ark.  814;  22  Am.  St  Rep.  195.  To  create  an  accretion  by 
sUnrion  there  must  be  an  addition  to  land  eoterminons  with  the  water, 
fnrmed  so  slowly  that  its  progress  cannot  be  perceived;  but  this  does  not 
admit  of  the  view  that,  in  order  to  be  accretion,  the  formation  must  be  one 
not  disoernible  by  comparison  at  two  distinct  points  of  time.     The  teat  as 
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to  what  ii  gradaal  and  imperceptibU  in  tKe  aanie  •!  tbt  nto  Is  that  thongli 
tilt  witneasat  may  aae  from  time  to  time  that  progreaa  has  been  mnde,  thej 
oonld  not  pereeive  H  whflo  the  prooeaa  waa  gomg  on:  JeffeHa  t.  BaM  Omaka 
Land  Odl»  ISi  U.  &  17S-193;  aOrmi^  the  aame  cmb  in40  Fed.  Rop.  S86u 
AUarion  ia  the  tern  applied  to  the  depoait  itieU,  whUe  aooretion  deaotea 
the  act:  6L  Louk  tie.  It$.  Oo.  t.  Sanuey^  63  Ark.  8U;  22  Am.  St.  Rep.  19fi. 
Accretion  being  a  gradual  and  imperceptible  addition  to  land  ia  alwaja  to 
be  diatiegniahed  from  avvlsion,  which  is  a  sadden  and  pereeptiUe  loas  to  or 
additian  to  laad  bj  the  aotien  of  water  or  otherwiae. 

i^^por^a  Oumm-'s  Bight  to  Amfthns.^lt  ia  a  general  rnle  that  the  title  of 
a  ripaaian  owner  of  land  an  a  nayigaUe  river  or  other  atream  eztenda  to  the 
line  of  high  water.    If  the  river  ia  non-nayigable  then  soch  title  extends  to 
the  middle  of  the  stream,  and  np  to  the  fine  of  hia  ownerahip  the  riparian 
preprieter  takes  all  .aoarstioaa  ariaang  from  a  giadaal  ohaage  in  tbo  bed  of 
the  atieani.    Xa  other  words,  a  person  whose  land  ia  boanded  by  a  atream  of 
water  wluoh  cbsnges  its  conrse  gradaally  by  alluvial  fonnationa,  will  still 
hold  by  the  same  bonndary,  including  the  accumulations,  and  ia  without 
remedy  for  his  loss  by  the  same  means:  Jeferig  v.  JBatl  Omaha  Land  Oa,,  1S4 
V.  &  17a;  WdU9  V.  BmkyySi  Con.  8»;  8  Am.  8t^  Bep.  48;  Camdm  amd 
AOmdk  LmadOou  ^.  r4igpimntK  4»  N.  J.  L.  4#5;  Afeeteta  v.  /amsi,  7  Laa,  98. 
The  rule  that  a  riparian  owner  taksa  all  aocretiona  ariaing  from  the  gradual 
tthange  of  the  river>bed,  applies  when  land,  though  not  originally  riparian, 
beeomea  ao  when  the  river  rescfaea  it  by  gradually  waahing  away  all  the 
intervening  land.    The  rsmeter  land  then  becoBMs  riparian  aa  much  aa  if  it 
had  been  originally  aneh,  and  n  ri^t  to  aeeretion  will  attach  thereto: 
WellcM  V.  BaiU^^  65  Conn.  292;  8  Am.  St  Kep.  48.     Ijind  newly  formed  by 
accretion  belongs  to  the  riparian  owner  owning  the  fee  to  the  bed  of  the 
atream  although  it  extends  beyond  the  shore  line  as  it  existed  before  a  wash- 
ing away  of  the  land  which  preceded  the  new  aceretioB:  8L  Lwis  v.  Ruk, 
138  U.  8.  2S&    It  ia  also  a  general  mk  among  the  atatee  which  border  oa 
the  Mississippi  river  that  the  owner  of  land  bounded  on  one  side  thereby  is 
entitled  to  all  accretions  made  to  such  land  by  the  river:  SL  Louia  v.  Lem^^ 
83  Mo.  477;  McClurt  v.  James,  7  Lea,  98;  St.  Louia  v.  Jfut^  138  U.  S.  296. 
And  it  aeems  to  be  the  law  in  Leaisiana  that  when  the  owner  of  land 
bounded  by  such  river  conveys  it  to  the  line  ol  a  leves  along  the  river  he 
does  not  thereby  convey  his  rights  to  accretions  which  have  attached  to  it 
ainee  hia  pnrchaa^  nnlesa  aneh  alluvial  righta  are  specially  mentioned  and 
described  aa  being  conveyed  by  the  deed:  Ferrifrt  v.  New  Orteana,  36  La. 
Ann.  209.     If  however  sach  accretions  are  specially  mentioned  in  the  deed, 
the  grantee  takea  them  unlesa  they  are  needed  for  publio  purpoees:  Dowf 
van  V.  New  OrUaoi,  86  Ls.  Ann.  461. 

When  the  grantee  of  land  on  a  navigable  stream  takea  to  the  meander  line 
thereof,  accretions  to  such  land  belong  to  snob  riparian  ownar  tad  aan* 
not  be  aelected,  platted  and  sold  as  swamp  and  overflowed  Undl  HiaCs  ▼• 
Delaney,  7  Or.  338. 

When  land  is  conveyed  aa  being  bounded  by  Lake  Ifichigaa,  the  line 
between  the  land  and  the  water  will  form  the  boundary,  and  snob  line  will 
follow  the  receding  water  ae  aa  to  pass  the  accretion  thus  fiormed  to  the 
grantee,  not  aa  an  appurtenant  to  the  land  grantedt  bat  aa  part  of  it:  Chh 
gago  Dock  ami  Canal  Co,  v.  Kinzie^  93  111.  416. 

In  Wisconsin,  though  the  owner  of  land  bounded  by  any  meandered  lake 
ar  pond  takes  no  fee  in  the  bed  or  soil  under  the  water,  yet  he  baa  a  right 
to  all  accretious  formed  by  slow  and  imperceptible  degrees  upon  or  against 
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Inland,  md  to  fh&i  porfion  of  the  bed  of  ihe  lake  or  pon^  ftdjolving  lile 
had  which  nmy  be  tmeorered  in  the  same  manner  hj  reeeeeioii  of  the  watert 
Boormam  t.  Sunnue^  4i2  Wh.  28S. 

The  rale  that  aoil  added  by  aoeretion  to  landi  franthig  upon  water  as  a 
beandary  belongs  to  the  owner  of  enoh  land  appKee  when  the  addition 
h  mide  wrongfully  by  human  hands  or  agency;  Stem  t.  BitHfUffn, 
101  If.  Y.  51. 

In  a  itato  in  which  the  bed  of  a  nayigable  riyer  fa  eneeeptiMe  of  priyata 
evaenhip,  accretions  extending  from  the  shore  belong  to  the  owner  of  tho 
Acre  line,  but  accretions  arising  in  the  river  and  extending  toward  the 
■bore  belong;  to  the  owner  of  the  riyer-bed,  which  at  low  tide  is  not 
inbmerged,  thongh  it  is  entirely  ooyered  at  high  tide.  "If  the  land  in  qnes* 
tion  waa  formed  by  gradual  accessions  extending  from  the  shore  into  the 
liyer  it  would  belong  to  the  riparian  proprietor,  and  this  woald  be  the 
ctae  notwithstanding  the  fact  that  by  the  influence  of  floods  and  fresh> 
ets,  large  deposits  of  mud  may  have  been  made  in  the  bed  of  the  river. 
"These  deposits  would,  of  course,  materially  contribute  to  the  formation  of 
lud,  and  would  hasten  the  time  when  it  would  appear  above  the  surface  of 
the  water.  But  the  leading  characteristio  of  alluvion  is  the  gradual  exten- 
■ion  of  the  land  from  the  shore  into  the  water;  and  when  this  is  the  case  it 
is  irrelevant  to  consider  the  causes  which,  operating  beneath  the  surface  of 
the  stream,  have  bronght  about  the  result;  on  the  other  hand,  if  land  was 
formed  in  the  river  and  extended  towards  the  shore,  it  would  be  the  prop- 
erty of  plaintiff,  with  all  its  accretions,"  he  being  the  owner  of  the  bed  of  the 
•tream:  Linihicum  v.  Coan,  64  Md.  439;  54  Am.  Rep.  775. 

The  increase  of  land  bounded  by  the  seashore,  formed  and  derived  from 
sllavion  of  so  gradual  a  formation  that  the  addition  cannot  be  observed 
while  aetnally  going  on,  although  a  visible  increase  takes  place  from  year 
to  year,  is  such  accretion  as  belongs  to  the  owner  of  the  land:  Camden  and 
AUantie  Land  Co.  v.  LippincoU,  45  N.  J.  L.  405. 

It  has  been  decided,  however,  under  the  peculiar  law  in  force  in  Louisiana, 
that  accretions  to  the  shore  of  Lake  Pontchartrain,  it  being  an  arm  of  the  sea, 
are  not  susceptible  of  private  ownership,  and  that  such  alluvion  does  not 
therefore  become  the  property  of  the  owners  of  the  lots  fronting  on  such 
lake.  In  that  state  it  seems  that  it  is  the  accretion  made  by  rivers  and 
streams  only  that  belongs  to  the  owners  of  land  adjacent  thereto:  Zetter  v. 
SottUtet-n  Yacht  Club,  34  La.  Ann.  837. 

The  general  rule  undoubtedly  is  that  in  grants  of  land  lying  along  the  sea- 
shore the  parties  act  with  knowledge  of  the  variety  uf  changes  to  which  all 
parts  of  the  shore  line  are  subject,  and  that  the  grantee  by  such  a  boundary 
takes  a  fee  which  shifts  with  such  changes  as  take  place,  and  is  obliged  to 
accept  the  situation  of  his  boundary  by  the  gradual  changes  to  which  the 
■here  line  is  subjectw  He  is  subject  to  loss  by  the  same  means  which  may 
add  to  his  territory:  WiUon  v.  Shiveley,  11  Or.  215.  And  as  he  is  without 
remedy  for.his  loss,  so  he  is  entitled  to  the  gain  which  may  arise  from  allu- 
vial formations,  and  he  will  in  such  case  hold  by  the  same  boundary,  includ- 
ing the  added  soil  gained  by  accretion:  Camden  and  Atlantic  Land  Co,  v. 
lippincott,  45  N.  J.  L.  405. 

When  the  shore  line  of  land  is  surveyed  and  fixed  as  crossing  a  reef  pro- 
jecting into  the  water,  and  accretion  has  since  attached  to  the  end  of  the 
reef,  far  removed  from  such  shore  line,  which  has  not  changed  since  the 
survey  wss  made,  the  land  thns  formed  by  alluvion  does  not  belong  to  the 
owner  of  the  land  so  surveyed.     The  right  of  an  owner  of  land  bounded  by 
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IIm  ■hore  to  claim  accretion  depends  entirely  npon  its  oontlgai^.    It  miui 
be  immediatelj  attached  to  the  shore  line:  Fulton  t.  FrandoUg,  OS  Tsk.  8SIK 
Thos^  to  entitle  an  owner  to  claim  an  allavial  formation,  or  land  |g*^"iMi 
from  a  lake  by  allnviam,  the  lake  most  form  a  bonndary  to  his  land,  amd  if 
any  land  lies  between  his  boundary  line  and  the  lake  he  has  no  right  to  andi 
accretion!  Bridol  t.  ComtU^  qf  CarroU^  06  IlL  84.    And  the  owner  of  a  lot 
bounded  on  one  side  by  a  street  which  is  located  along  a  river  is  not  entiiled 
as  a  riparian  owner  to  accretions  formed  on  the  opposite  side  of  the  atreeit 
ElUnger  ▼.  Miuomi  He.  By,  Co.,  112  Ma  526.    Kor  in  snob  case  ie  ha  aa* 
titled  to  accretions  which  form  in  the  street:  8t.  JjouU  t.  Miuowri  ttc^  iTy. 
Co.,  114  Mo.  13;  Suectukm  irf  Delaehaite  v.  Maginnii,  44  La.  Ann.   104S. 
Land  formed  between  the  east  bank  of  the  Mississippi  river  and  an  island 
in  front  of  it,  doe  to  a  dyke  bailt  by  the  United  States  goyerament  from 
the  shore  to  the  island,  belongs  to  the  riparian  owner;  and  the  fact  that 
more  land  has  been  restored  to  him  than  was  previously  washed  away  can* 
not  deprive  him  of  this  riparian  right:  8L  Louis  v.  Butt,  138  U.  S.  226. 

Land  formed  by  natural  accretion  upon  the  bank  of  a  navigable  stream 
belongs  to  the  riparian  owner,  even  though  the  accretion  has  so  materially 
redaced  the  sise  of  the  stream  as  to  render  it  non -navigable:  Fillmore  t.  «/«»• 
minffs,  78  Gal.  634. 

The  right  to  accretions  depends  npon  their  formation  subsequent  to  the 
ipurcbase  ot  the  land,  consequently  a  riparian  owner  cannot  claim  title  to 
land  by  accretion  when  the  formation  occurred  before  he  obtained  his  grant 
from  the  government,  and  the  latter  had  already  sold  the  land  as  accretion 
to  other  parties:  Buaell  v.  FUtekoTj  27  Neb.  682.     The  right  of  an  owner  of 
iland  to  accretions  already  formed  is  undoubtedly  a  vested  right,  but  the 
cright  to  future  accretions  is  not  a  vested  right,  as  there  can  be  no  such  pres- 
•ent  right  in  that  which  may  nerer  have  an  existence:  Sisenbaeh  v.  Haitfitld^ 
^  Wash.  236.     An  easement  in  land  for  a  boat- landing  attaches  to  accretions 
*thereto  formed  by  the  stream:  Town  q/'  Freedom  v.  Norru,  128  Ind.  377. 
When  a  railway  company  has  lawfully  built  an  embankment  into  the  bed  of 
a  river  below  the  high- water  mark,  and  such  mark  is  changed  to  the  further 
side  of  the  embankment,  the  riparian  owner  cannot  claim  title  to  the  land 
ap  to  such  last  high-water  mark,  on  the  ground  that  his  boundary  has  been 
changed  by  accretion:  Chicago  eic  By,  Co.  v.  Porter,  72  Iowa,  426. 

The  right  of  a  riparian  owner  to  claim  land  formed  by  accretion  to  his 
own  ceases  when  the  formation  passes  the  line  of  his  coterminous  owner: 
liulry  V.  Norton,  100  N.  Y.  424;  63  Am. -Rep.  206;  and  when  the  shore 
lines  of  two  tracts  of  land  divided  by  a  watercourse  receive  accretions  until 
they  come  together  the  line  of  contact  will  then  be  the  division  line:  Bum 
T.  BusmU,  86  Mo.  209. 

Title  to  accretions  is  held  subject  to  the  same  encumbrances  and  with  the 
tame  benefits  as  the  title  to  the  land  to  which  the  accretion  is  made.  If  the 
riparian  owner  is  barred,  or  partially  barred,  by  the  statute  of  limitations  as 
to  the  bank  he  will  be  barred  as  to  the  accretions  in  like  manner  although 
they  may  have  been  deposited  but  a  year  or  a  day:  Campbdt  v.  Laclede  Oae 
Light  Company,  84  Mo.  352. 

Accretion  how  Affected  by  Conveyanoat, — When  land  fronting  on  a  river  or 
other  body  of  water  is  conveyed  by  deed  the  right  to  accretion  already  at- 
tached passes  to  the  grantee,  although  not  specially  mentioned,  unless  it  is 
expreasly  reserved:  Meyers  ▼.  Mathis,  42  La.  Ann.  474;  21  Am.  St.  Rep. 
886.    Thus  land  formed  by  accretion  on  a  fractional  quarter  seetioA  ia  part 
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ttcTMf.  ndpMMthsrftde^dMniT^yiiig  Hm  fraolloiiAl  qurlvbyili 
Vm  Tappmdatfw.  Jkmmktg,  70  OtH  109. 

A  lipwiAa  owaar,  npon  oonT«yiiif  Uod  booiidBd  hf  WKwi^MB  wataf% 
■A7  nmiwm  to  himMlf  tlM  right  to  oa j  nibioqvont  ■oerotumos  Pmpk  t. 
JmBt^  112  N.  T.  097;  ond  whtn  the  deed  permonently  fixes  the  bomidory 
lino  of  the  land  eoiiTeyed  ol  a  oertain  point  oo  that  it  Is  not  ohangeaUe  hy 
Ike  ehangeo  in  the  high«water  mark  of  the  water  to  which  the  land  ie  ad]a» 
ent  aeeretioiis  ooteide  of  the  boondary  thne  permanently  fixed  do  not  bo- 
ioBg  to  the  grantee:  Cooky.  McChtrt,  68  H.  Y.  487;  17  Am.  Bep.  27a  A 
grantor  of  land  np  to  the  line  of  a  public  road  or  street  bordering  on  a  rirer 
letaina  no  estate  to  which  the  right  to  fatore  sooretions  can  attsoht  2Mi- 
r.  Maginnk,  44  La.  Ann.  104& 

A  lease  of  lots  for  ninety-nine  yesrs  indndso  ths  ass  and  right  to  posies 
of  accretions  thereto  dnring  the  period  of  the  leass^  and  snoh  right  is 
not  affected  by  a  conveyance  of  the  accretions  by  the  lessor,  although  he 
may  oonrey  the  remainder  in  fee  in  them  after  the  termination  of  the  leasst 
Aite  ▼.  Kehr,  143  IlL  668. 

AppoRnoHMBKT. — ^Ths  mle  generslly  recognised  and  applied  for  the  dis- 
tribntion  of  slloTial  accretion  formed  on  lands  bordering  on  a  stream  and 
owned  by  adjacent  proprietors  is  to  first  asoertain  the  length  of  the  shore 
line  before  any  aUarion  bad  been  deposited,  and  then  that  of  the  new  shore 
Kne^  and  to  divide  this  amongst  soch  riparian  owners  in  proportion  to  the 
length  owned  by  them  on  the  old  shore  line:  Batehelder  w,  KenkUm,  61  N.  H. 
486;  12  Am.  Rep.  143;  MiUam  t.  Btjfiburs^  8  Bash»  326^  note  to  Hagm  ▼• 
Campbell  33  Am.  Dee.  280.    The  mle  is  thus  stated  in  Kthr  t.  Snyder^  114 
DL  313;  66  Am.  Rep.  866:  Measure  the  entire  river  front  as  it  was  found 
when  the  lots  wore  laid  out  and  before  any  accretion  had  formed  *'  and  note 
the  aggregate  number  of  feet  frontage,  as  well  as  that  of  each  parcel  or  lol^ 
then  measure  a  line  drawn  as  near  as  may  be  with  the  middle  thread,  of  so 
mueh  of  the  stream  as  lies  opposite  the  shore  line  so  measured.    Having 
done  this  divide  the  thread  line  so  measured  into  as  many  equal  parte  ae 
there  are  lineal  feet  in  the  shore  line,  giving  to  each  proprietor  as  many  of 
theee  parts  as  his  property  measures  feet  on  the  shore  line.    Then  complete 
the  division  by  drawing  lines  between  the  points  designating  the  lot  or  par- 
eel  belonging  to  each  proprietor  both  upon  the  shore  and  river  lines."    In 
Vermont  a  rule  prevails  to  extend  the  side  lines  of  each  owner  to  the  near* 
set  river-bank  giving  to  each  that  part  of  the  accretion  formed  in  front  of 
his  land:  Bmbbard  v.  MamoeO,  60  Vt.  236;  6  Am.  St  Rep.  110.    This  mis 
is  entirely  unsupported  by  authority  outside  of  that  state,  and  is  directly 
opposed  to  many  cases  which  assert  that  in  all  modes  of  division  of  accretion 
no  regard  is  to  be  paid  to  the  direction  of  side  lines  between  the  continguous 
owners:  Manekeeter  v.  Point  SL  Iron  HVibs,  13  R.  L  366;  Baieholder  v. 
Kenidomt  61  N.  H.  496;  12  Am.  Rep.  143,  disapproving  Newton  v.  Eddy,  23 
Vt  319. 

Avuloion, — When  grants  of  land  border  on  running  water,  and  the  banks 
are  changed  by  the  gradual  process  known  as  accretion,  the  riparian  owner's 
boundary  line  still  remains  the  bank  of  the  stream,  but  when  the  boundary 
stream  suddenly  abandons  its  old  bed  and  seeks  a  new  course  by  the  process 
known  as  avulsion,  the  boundary  remains  where  it  was  in  the  center  of  the 
old  ohannel,  whether  this  is  dry  or  not:  Nebroika  v.  /oieo,  143  U.  8b  360| 
Buttenuth  ▼.  BL  Louu  Bridgo  Oo.,  123  IlL  636;  6  Am.  St  Rep.  646.  Asn 
leeult  it  may  b~  stated  that  when  changes  in  ths  middle  or  thread  of  the 
stream  are  made  suddenly,  without  rsmoving  the  intermediate  soil,  such  ss 
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iBtoAs  or  tfi«  «lHiBgffiB  «f  ilM  fbamid  from  m«  sida  of  an  failaiid  lo 
other,  the  riparian  rights  in  the  aoil  not  moved  by  the  water  do  ne*  ehang* 
with  the  thread  of  the  streams  BoimoiU  r.  Wfg<m^  76  Ind.  41-44.  Whon 
the  bed  of  a  stream  ohaagsa  anddealj  bj  reason  of  a  flood  or  frediet^  tli» 
boandary  line  of  land  bordering  on  saoh  stream  will  not  ehange  bat  irill 
remain  as  it  was  originally.  Henoe  the  sadden  and  peroeptible  loes  of  Innd 
ol  a  riparian  owner  whioh  is  visible  in  its  progress  does  not  deprire  him  ^f 
hie  fee  in  the  snbmerged  land  to  the  thread  of  the  old  river  diannol,  «r- 
ehange  his  1)OQndaries  on  the  river  firont  as  they  existed  when  the  land  <mnis* 
menced  to  be  washed  away:  SL  Xoait  t.  JMi^  138  U,  S*  226.  And  a  ripn^ 
rian  owner  on  a  navigable  river,  whose  land  is  washed  away  by  rapid  and 
perceptible  changes,  and  lodged  in  the  river  opposite  daring  spring  floods^ 
is  entitled  to  so  mnoh  of  sneh  land  as  forms  in  the  river  by  this  proonan 
between  the  adjacent  shore  and  tiie  middle  thread  of  the  river,  together 
with  aoonmnlations  caused  by  the  gradaal  washing  away  of  an  island  abovn 
his  land,  and  whiidi  fills  the  space  between  the  ahoro  and  the  new  f ormataeo 
In  the  river:  J?tfte  v.  Seeger,  85  Fed.  Rep.  18a 

hlaruU  and  AceretUm»  Thertto»^Th%  law  of  aocretion  applies  to  aUvrinl 
formations  in  the  beds  of  streams  and  the  owner  in  fee  of  the  bed  of  a  rivar 
or  other  snbmerged  land  is  also  the  owner  of  any  bar,  islsnd,  or  dry  land 
which  may  be  subsequently  formed  thereon:  8L  L<mi$  v.  MtUt,  138  U«  & 
226.  When  opposite  owners  on  a  river-bank  own  to  the  oeatsr  of  the  stream^ 
islands  in  snch  river  belong  to  the  owner  of  tiie  bank  on  whoee  side  of  th* 
center  they  lie,  and  if  they  divide  the  main  channel  they  will  themselTO* 
be  divided  in  ownership  betweeil  the  bank  pn>prietorsi  SomBwU$  v.  Wfgamit 
75  Ind.  41-44.  Thns,  the  law  of  Illinois  confers  upon  the  owner  of  land 
In  that  state  which  fronte  npon  the  Mississippi  river  the  title  to  the  Lod  of 
the  river  to  the  middle  thereof,  so  far  as  the  bonndaiy  of  the  state  extends^ 
and  the  riparian  owner  is  entitled  to  all  islands  in  the  river  which  are  formod 
on  its  bed  east  of  the  middle  of  its  width,  and  it  ia  impoosible  for  the  owner 
of  an  island  whioh  is  situated  on  the  west  side  of  the  middle  of  the  river  and 
in  the  state  of  Missouri  to  extend  his  ownership  by  mere  accretion  to  land* 
situate  In  the  state  of  lUinoiss  8L  Loid$  v.  IMt,  138  U.  &  226w  When  an 
island  in  a  river  is  owned  by  one  party,  while  the  river-bank  is  owned  by 
another,  aocretion  to  the  island  wluch  grows  and  extends  toward  tlie  bank 
until  it  reachea  what  waa  originally  the  river  boundary,  belonga  to  the 
owner  of  the  island  and  not  to  the  owner  on  the  bank  of  the  riven  Nafiot 
V.  Ckm,  114  Ma  232.  Thus  when  an  island  in  a  river  has  been  snnr^yed  by 
the  United  Btates,  and  sold  to  a  party  who  reoeivea  a  patent  therefor^  he  or 
hia  grantee  will  become  the  owner  of  any  accretions  to  such  island,  or  «f 
land  formed  by  avulsion  from  the  washing  away  of  the  npper  part  of  thn 
island  and  the  sudden  formation  of  new  land  on  the  lower  end  thereof:  Wf^ 
gmhom  V.  JTotma^  23  NeK  890;  8  Am.  St.  Eep.  150l  Aeoration  toan  island 
owned  by  the  United  States  so  as  to  connect  it  with  an  island  owned  by  a 
private  party  does  not  belong  to  the  latter.  If,  on  the  other  hand,  the  al* 
luvion  forms  to  the  island  owned  by  such  private  party  ha  is  antitled  to 
such  accretion:  BtMon  v.  Jforroto^  61  Mo.  346. 

In  determining  the  question  ae  to  whether  n  bar  or  Island  is  part  of  tha 
land  npon  either  side  of  the  stream  the  relative  eiae  and  permanenoe  d  the 
ohsnnels  which  surround  it^  the  sins  of  the  island  as  oompared  with  the  siaa 
of  the  stream,  and  the  oonformity  or  divergence  of  course  between  the  ma* 
under  line  and  the  main  channel  must  all  be  taken  into  account:  Shoemaitr 
V.  Haieh,  13  Nov.  281.    The  right  of  accretion  to  an  island  in  a  river 
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■olbt  10  otandid  leimUiwhp  of  fli*  rivtr  m  to  ozoloio  tbo  ilpftrlaa  pTO» 
piMtMi  aboTo  or  bolovaook  ialsad  from  moom  to  th*  river  as  taoh  propriatont 
Si.  Lonk  ▼.  Byia,  138  U.  &  220. 

When,  after  subinergenoe  of  land  on  the  seasbore,  the  wmter  Aappean  bj 
IjaAjal  ntirement*  or  by  eleration  of  the  nibiBerged  laad  ao  aa  to  form  aa 
idmi,  the  ownerahi^  of  tbe  ertisuial  proprietor  b  reatered,  ao  far  as  the  island 
lies  in  fnMt  of  h&a  oplaady  bot  the  right  to  eUum  ownership  In  the  isbuid 
eetMs  when  the  formation  passes  laterally  the  line  of  tbeeoterminons  owneri 
ifs^  V.  JTorton,  100  N.  Y.  424;  53  Am.  Rep.  200.  Or  if  an  island  ia 
vnbed  away,  in  whole  or  In  part»  after  it  is  8orf«ysd[and  patented, 
sad  lba«  re-f erma  en  tfae  eaae  bed,  the  owner  of  ft  aa  it  waa  before 
it  waa  ao  washed  away  ia  entitled  to  it;  but  if  it  waa  washed  away,  and 
the  land  sought  to  be  reoovered  was  made  by  deposits  to  and  against  the 
msiDland  owned  by  another  party,  suoh  deposits  belong  to  the  owner  el 
the  mainland,  and  not  to  the  owner  of  the  island  ao  waahed  away:  Buh  t. 
ftmeil,  88  Mo.  209.  Tlie  law  of  title  by  acoretion  haa  no  application  to  aa 
iiUad  whioh  ia  a  mere  aocnmolation  of  allovial  depoaita  traveling  more  than 
a  Biila^  and  from  one  atato  to  another  almoet  iustantaoeonsly.  An  instan« 
teneoos  transfer  of  a  quarter  of  a  mile  of  land  by  the  action  of  water  will  not 
mrfer  titU  by  aeeretton  within  tbe  meaning  <jf  the  kw  en  that  aabjeott  8L 
Lmit  T.  Btm,  138  U.  a  22flL 
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OoUATiRAi.  SiooBmai*— To  an  Acnoii  oh  thb  Pbinoipal  Debt  thb  Ds- 
vms  That  Collatkkal  Siouritixs  Givkm  for  its  payment  have  been 
lost  or  rendered  worthless  thxoagh  the  negligence  of  the  creditor  is  ad« 
nmeibto. 

CtLLATSLai.  SioumiRit.— Tbb  Holdbb  or  Collateral  SicuRrnn  Musv 
AS  LxAST  Rtmowb  8vob  Dilioxroi  in  their  collection  that  they  shall 
not  be  lost  tbroagh  the  operation  of  the  statato  of  limitations,  aud  if 
sneh  statatoty  defense  has  become  perfect,  the  giver  of  the  collateral  se« 
cnrity  may,  by  aeonnterotaim,  recover  the  value  of  his  collatoral,  thongh 
it  has  not  yet  been  aaeertained  that  hie  debtor  will,  when  sned  on  aooh 
eoUatera],  plead  snob  atatoto  in  defense. 

JXroly  and  Aoly,  and  Martin  and  Wambaehf  for  the  appel- 
lant 

D.  D.  Chasef  J.  F.  Dune&mbef  and  A.  N.  BoUford^  for  the 
appellees. 

GRANaER,  X  On  the  24th  of  July,  1880,  the  firm  of  O'Con- 
nell  and  Springer  made  to  the  plaintiff  bank  its  note  for  eight 
hundred  and  aeventy-fire  dollars,  due  thirty  days  after  date» 
and  the  action  is  to  recover  thereon.  As  a  defense  to  the  action 
it  is  averred  in  the  answer  that  the  defendant  Springer  deliv- 
ered to  the  plantiff,  as  collateral  to  the  note  in  suit,  certain 
tax-sale  certificates  of  the  value  of  three  hundred  dollars,  and 


814  First  National  Bane  v.  O'Connblu         [Ioir&, 

that  Bome  two  hundred  and  fifty  dollars  was  paid  to  the 
coanty  auditor  in  redemption,  which  the  plaintiff  neglected 
to  take  and  apply  on  the  note.  Also  that  certain  promissory 
notes  were  delivered  to  the  plaintiff,  as  collateral  security, 
against  one  Norton,  of  the  aggregate  value  of  three  hundred 
dollars;  that  the  notes  have  become  barred  by  the  statute  of 
limitations;  and  the  defendants  say  that  the  proceeds  of  the 
certificates  and  notes  were  lost  to  them  because  of  the  negli* 
gence  of  the  plaintiff  in  caring  for  and  applying  the  proceeds 
thereol  A  reply  puts  in  issue  the  defensive  averments  of  the 
answer. 

1.  This  is  a  law  action,  and  the  evidence  is  such  that  the 
district  court  have  found  that  the  certificates  and  notes  were 
left  as  collateral  to  the  note  in  suit,  and  that  the  plaintiff 
bank  was  negligent  in  failing  to  obtain  the  redemption  money 
from  the  auditor,  and  in  not  taking  steps  for  the  collection  of 
the  Norton  notes  before  action  thereon  was  barred  by  the 
statute  of  limitation.  It  remains  for  us  to  determine  the  law 
as  applicable  to  such  facts. 

It  is  urged  by  the  appellant  that  the  facts  as  stated  are 
not  available  as  a  defense  before  the  defendants  have  paid 
the  note  in  suit,  or  made  a  tender  of  payment;  and  some  au* 
thorities  are  cited  in  support  of  such  a  rule.  The  authorities 
cited  go  to  the  support  of  the  following  and  quite  similar 
propositions:  ''The  return  of  a  pledge  is  not  a  condition  to 
be  performed  before  or  concurrently  with  the  payment  of  the 
debt  secured'':  Jones  on  Pledges,  sec.  693.  A  tender  is 
necessary  to  enable  the  pledgor  to  maintain  trover  against 
the  pledgee  for  a  conversion  of  securities  when  the  lien  created 
by  the  pledge  has  not  been  otherwise  discharged:  Jartris  r. 
Rogers^  15  Mass.  389.  From  the  foregoing  and  other  kindred 
propositions  the  appellant  deduces  a  rule  for  this  case  as 
follows:  ''  We  contend  that  in  a  law  action  the  pledgor,  where 
sued  upon  the  note,  can  make  no  question  as  to  the  conduct  of 
the  pledgee  with  reference  to  the  pledge,  unless  prior  to  the 
commencement  of  the  action  he  has  paid  or  tendered  the 
pledgee's  debt."  In  connection  with  this  language  we  are 
cited  to  Courtright  v.  DeedSy  87  Iowa,  507,  and  Nelson  v.  Wilr 
^on^  75  Iowa,  710.  Neither  case  supports  such  a  rule.  In  ths 
first  it  is  held  that,  ^  no  action  at  law  can  be  maintained  for 
money  to  be  paid  upon  the  delivery  of  a  release,  unless  there 
has  first  been  a  delivery  or  a  tender  of  the  release,"  and  in  the 
second,  that  there  can  be  no  recovery  upon  a  subscription 
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lo  paj  a  railway  company  a  certain  amount  when  the  road 
was  completed  to  a  certain  point,  on  the  condition  that  upon 
the  payment  there  shall  be  delivered  to  the  subscriber  a  cer* 
tificate  of  stock,  etc.,  unless  a  tender  of  the  stock  was  first 
made.  The  case  of  FUteher  ▼•  Harmanf  78  Me.  465,  seems  at 
first  view  to  give  the  rule,  as  claimed,  some  support,  but  it 
will  be  observed  on  a  careful  reading  that  the  defendants 
pleaded  that  the  plaintiff  had  sold  the  collateral  notes,  '^  and 
bad  received  the  full  face  value  thereof,  exceeding  the  amount 
sued  for";  while  the  proofs  showed  that  the  plaintiff  *' sur- 
rendered the  securities  pledged  to  a  stranger,  who  claimed  to 
own  the  same";  the  court  remarking,  that  ^*  the  evidence  ad- 
duced does  not  tend  to  support  the  defendant's  plea";  the 
thought  of  the  case  being  that,  under  the  allegations  of  the 
answer,  the  plaintiff  had,  by  a  sale  of  the  notes,  received 
money  for  the  payment  of  his  note,  for  which  he  must  ao- 
eount  under  the  collateral  contract,  while  the  proof  showed 
that  he  had  wrongfully  disposed  of  the  notes  without  any 
avails  applied  in  payment.  The  case  is  really  one  of  a  fatal 
variance  between  the  allegations  and  proofs.  In  this  case  the 
wrongful  act  is  pleaded,  and,  in  effect,  damages  asked  equal 
to  the  claim  sued  upon.  This  must  be  permissible,  under  the 
liberal  provisions  of  code,  sec.  2659.  The  wrongful  acts  of 
the  plaintiff  as  to  the  notes  and  certificates  would  certainly 
be  a  ^' cause  of  action  in  favor  of  the  defendants  •  •  •  • 
against  the  plaintiff,  •  •  •  •  arising  out  of  the  ....  transac- 
tions ....  connected  with  the  subject  of  the  action":  Sub- 
division 2.  If  so,  it  may  be  presented  as  a  counterclaim.  We 
have  carefully  examined  the  authorities  cited  by  the  appel- 
lant, and  have  found  no  case  supporting  the  rule  as  claimed, 
when  considered  with  reference  to  the  issues  involved. 

2.  It  is  also  ui%ed  that  it  was  not  the  duty  of  the  plaintiff 
to  sue  on  the  notes,  nor  to  collect  the  money  from  the  auditor 
and  apply  the  same.  This  involves  the  question  of  the  dili- 
gence required  of  a  pledgee  to  preserve  the  property  held  by 
him  as  security.  Mr.  Tiedeman,  in  his  work  on  Commercial 
Paper,  sec.  804,  says:  **  In  the  collection  and  maintenance  of 
actions  on  the  pledge,  the  pledgee  is  charged  with  the  exer- 
eise  of  ordinary  diligence  in  saving  and  protecting  the  rights 
ol  the  pledgor."  This  seems  to  recognize  the  rule  that  there 
must  be  due  diligence  in  maintaining  actions.  The  appel- 
lant, however,  cites  this  section,  and  we  infer  that  reference 
is  made  to  the  following:  ^  But  mere  delay  in  bringing  suit 
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on  the  collateral  security  is  no  negligence.    On  the  contrarj, 
the  pledgee  is  not  obliged  to  sue  at  all  on  the  collateral  se- 
curity.*'   We  are  satisfied  that  the  learned  author,  in  this 
latter  connection,  has  no  reference  to  negligence  or  diligence 
in  the  preservation  of  the  security,  but  has  reference  to  negli- 
gence in  failing  to  realise  on  the  collaterals  instead  of  directly 
from  the  pledgor,  for  in  the  same  connection  he  uses  these 
words:  *'  He  may,  instead,  bring  his  action  against  his  own 
debtor,  without  first  proceeding  against  the  parties  to  the  col- 
laterals.'*   The  only  authorities  cited  in  the  text  quoted  as 
supporting  appellant's  view  are  Marsehuetn  v.    Wright^  BO 
Wis.  176,  and  Cherry  v.  MiUer^  7  Lea,  805,  neither  of  which 
in  any  degree  supports  such  a  rule.     Many  of  the  cases  on 
this  point  present  the  question  of  negligence  in  preserving 
collateral  paper  from  loss  because  of  the  insolvency  of  tha 
makers,  but  the  same  rule  must  be  applicable  to  the  loss  of 
such  paper  because  of  the  operation  of  the  statute  of  limita- 
tion.   In  the  case  of  WhteleT  v.  Newhould^  16  N.  Y.  899,  in 
speaking  of  the  diligence  required  as  to  such  papers,  it  is  said: 
''The  primary,  and  indeed  the  only,  purpose  of  the  pledge  is, 
to  put  it  in  the  power  of  the  pledgee  to  reimburse  himself  for 
the  money  advanced  when  it  becomes  due  and  remains  un- 
paid.    The  contract  carries  with  it  an  implication  that  the 
security  shall  be  made  effectual  to  discharge  the  obligation." 
The  language  is  quoted,  and  the  last  sentence  italicized  in 
lAimherton  v.  Windom^  12  Minn.  232;  90  Am.  Dec  801.    Thia 
latter  case  quotes  from  3  White  &  T.  Leading  Cases  in  Equity, 
556,  557,  where  the  author,  speaking  of  the  diligence  required 
of  a  creditor  with  collaterals,  says:  *'  He  must  use  due  dili- 
gence in  the  management  and  collection  of  securities  binding 
the  persons  or  estates  of  third  persons  at  the  risk  of  discharg- 
ing the  debt  itself  if  guilty  of  negligence,  andVith  it,  of  coureei 
all  liability  on  the  part  of  principal  or  surety."    See  Lawrene$ 
V.  MeCalmofU^  2  How.  454,  and  Ooodloe  v.  Clay^  6  B.  Men.  286L 
The  case  of  Lambertm  v.  Windomy  12  Minn.  232,  90  Am.  Dea 
801,  is  a  very  conclusive  authority  on  this  question,  as  well  as 
the  one  considered  in  the  former  division  of  the  opinion:  See 
also  Semple  ete,  Mfg.  Co.  v.  DeiwiUr^  80  Kan.  880. 

8.  The  note  in  suit  became  due  August  38,  1880,  and 
the  collateral  notes  were  not  barred  by  the  statute  until  1888 
and  1889;  and  it  is  urged  that  the  failure  of  the  defendanta 
to  pay  their  note  for  thAt  length  of  time  was  negligence  in 
regard  to  the  collateral  notes,  and  deiidata  their  pnrpoaa  in 
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this  soii,  and  it  is  said:  ^  The  rale  is,  that  where  a  party  is 
eotitied  to  the  benefit  of  a  eontract,  and  can  save  himself 
from  loee  arising  from  a  breach  of  it,  at  a  trifling  expense  or 
with  reasonable  exertions,  it  is  his  duty  to  do  so,  and  he  can 
eharg0  the  delinquent  with  such  damages  only  as,  with  rea- 
sonable endeavors  and  expense,  he  could  prevent''  The  rule 
is  without  application  to  the  facts  of  this  case,  but  we  need 
not  discuss  the  point,  for  no  issue  of  that  kind  appears  in  the 
record*  If  the  appellant  seeks  to  avoid  its  negligence  because 
of  that  of  the  defendant^  it  should  be  placed  under  code,  sec. 
2666. 

4.  A  point  is  mads  that  the  maker  of  the  collateral  notes 
■dght  nei  have  availed  himself  of  the  bar  of  the  statute — 
that  he  might  have  waived  it;  and  this  is  nrged  against  the 
plaintiff's  liability  for  such  notes.  The  defendants  in  this 
suit  have  the  right  to  an  adjudication  vpon  the  &et8  estab- 
lishing their  legal  ric^bts,  and  are  not  required  to  pass  them 
by,  trusting  only  to  the  fovor  of  those  released  firom  logal  ob- 
ligation.   The  jndgment  should  be  afllrmed* 

OOLLATSBAL  SlOUSirT— DnJGSHCK  19  COLLKTIHO— CoUimBCLAni— Col- 

Itiend  leciirity  hftTing  been  giren  to  leciire  tii«  paymeiii  of  a  debt^  tb« 
MMmat  tkerMi  will  b«  dodmcted  fnmi  it^  wImt*  Um  «rediUir  y&nuUed  it  lo 
b«  losi  hj  sot  azorcHiiig  ordiauy  dilifono*  towaids  tli  ooDaetion:  Rmm* 
te^T.LaidUg,  84  W.  Ya*  721;  26  Am.  St.  Bep.  085^  and  note;  MoberU  ▼. 
Tkompmm,  14  Ohio  St.  1;  82  Am.  Dea  460,  and  nota;  BaamcL  ▼.  ffoiton^  78 
Pa.  St.  384;  21  Am.  Rapi.  20l  Tba  qnaatioa  of  tha  diligenoa  required  of 
tiia  holders  of  ooQateral  aaeoritiea  in  eollaeting  tha  aame^  and  their  liability 
lor  lailinf  ta  do  ao^  iadiaenaaad  atkngthin  tha  notaa  to  tha  following  oaaoas 
MtQmeen'M  Agpeai,  42  Am,  Bm^  CM;  mod  Miiler  r»  GtiiifaMrg  Bamk,  U  Aau 
l>ea.46L 


SOUEUP  9.    UinOlf    iNySSTHKNT    GoHPAKT. 

|MI0WA,4«L] 

ArrsLLATS  Pboctdvrs— Ths  FAnuss  to  Ssbyb  a  Konci  ow  Appbal  os 
0mm  09  TBM  PASSna  is  not  Joriadietioaal  to  the  extent  of  depriving  the 
oonrt  of  the  power  to  oonaider  and  detarmine  aneb  qneitione  in  the  oaaa 
aa  may  be  decided  without  affecting  hit  righta. 

Tax  Dbbds— DxsoBiFnov. — '*  Watt  part»  nortfiaaat  qnarter,  northweat 
qaarter,  twan^  MNa,"  aeotion  86^  ia  a  wmiilont  deacription,  becanae 
li  ia  eqaiTalanl  tothewaat  twan^aora^  ar  tha  weat  half  of  the  forty- 
aere  tiaoL 

Tax  DuDa.— It  Will  Bi  Pbssuiud  That  Koticb  or  thb  Expikatioh  ov 
TBX  TncB  FOB  Rbdbmption  waa  properly  served,  when  a  tax  deed  baa 
issued,  and  the  atatate  makes  it  prima  /ode  evidenoe  of  the  regularity 
af  all  prooaadings  prior  to  its  execution. 
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Tax  CBRTinoATCs.— If  mm  AanoirxK  «v  ▲  Tax  Cbstuiqatb  Ivsobsib  Hb 
AoRiXMBHT  Thbrboh  that  he  will  not  prooan  %  deed  for  tlio  prsi 
or  eome  part  thereof,  every  aaaignee  under  him  is  bound  by  laoh 
ment^  and  prednded  from  obtaining  or  enforcing  a  oonTeyanoo  in  viol** 
tion  thereof. 

DxKD  iH  Which  thk  G&antoe  Djockibis  Hkbsklv  as  tbb  Widow  ahi>  BatM 
Hub  of  J.  C.  B.  does  not  proTe  nor  tend  to  proTe  that  the  ia  wieb 
widow  or  heir. 

BzBOUnON  OR  FOABOLOSB  SaLB  BaBBD  UrOH  a  SATianBD  JOMMBBT  Im  VODb 

George  TP.  Wileon^  for  the  appellants. 
Hormel  and  Harrieonf  for  the  appellee. 

GiVBNy  J.  The  appellee  contends  that,  as  the  defendant 
Bamhill,  treasurer^  does  not  join  in  the  appeal,  and  was  not 
served  with  notice  thereof  the  appellant  cannot  prosaonta 
this  appeaL    Mr.  Barnhill,  though  a  proper,  was  not  a  naoaa- 
sary,  party  to  the  action  as  presented  in  the  petition.     All 
that  was  asked  as  to  him  was  that  he  be  enjoined,  as  treaa* 
nrer,  from  issning  a  tax  deed  to  his  codefendant  on  a  certain 
certificate  named^     The  plaintiflTs  relief  would  have  bean 
complete  by  an  injunction  restraining  the  defendant  company 
from  receiving  such  a  deed.    The  treasurer  is  in  no  wise  con- 
cerned in,  or  even  a  proper  party  to,  the  issues  joined  in 
the  cross-bill  and  reply,  as  in  those  issues  neither  party  is 
claiming  anything  under  the  certificate  to  Mr.  Stewart.     In 
Moore  v.  Held^  78  Iowa,  538,  it  is  held  that  a  failure  to  servo 
notice  upon  coparties  is  not  jurisdictional,  but  the  court  can 
consider  such  questions  in  the  case  as  affecting  only  the  rights 
and  interests  of  the  appellant  and  the  adverse  party.    See, 
also,  NesHlrode  v.  ParUh^  69  Iowa,  570.    It  does  not  appear 
that  Mr.  Barnhill,  treasurer,  has  any  rights  or  interest  in  con* 
flict  with  the  claims  of  either  of  the  other  parties  to  the  case. 
The  appellant  has  the  right,  under  this  appeal,  to  have  the 
questions  in  the  case,  as  between  it  and  the  appellee,  con- 
sidered. 

2.  It  will  be  noticed  that  in  his  petition  the  plaintiff  only 
claimed  title  to  the  southwest  quarter  of  the  northeast  quarter 
of  the  northwest  quarter  of  section  86,  being  ten  acres;  but 
by  the  cross-bill  of  the  defendant  company,  and  the  plaintiff's 
reply  thereto,  it  appears  that  each  is  claiming  title  to  the 
west  half  of  said  northeast  quarter  of  the  northwest  quarter 
of  section  86.  The  plaintiff's  title  is  founded  upon  two  tax 
deeds — one  issued  October  15,  1868,  to  R.  P.  Kingman,  on  a 
sale  for  the  taxes  of  1864;  and  the  other  issued  September 
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10, 1880,  to  James  C.  Toang,  od  a  sale  for  the  iaxee  of  187S. 
James  C.  Yonng,  through  several  intermediate  grantors,  hj 
quitclaim  acquired  the  title  of  Kingman,  and  thereafleri  on 
January  17,  1881,  conveyed  by  quitclaim  to  John  M.  Curless, 
who  conveyed  by  warranty  deed,  dated  December  27,  1881, 
to  the  plaintiff,  who  went  into  possession,  and  has  been  in 
possession  ever  since.  The  questions  made  as  to  the  plaintiff's 
title  relate  entirely  to  the  two  tax  deeds. 

The  qneations  made  as  to  the  tax  deed  to  Kingman  on  sale 
for  the  taxes  of  1864  are  that  the  north  ten*  of  the  twenty 
acres  deecribed  therein  were  taxed  to  one  N.  B.  Brown  for  that 
year,  and  that  Brown  paid  said  taxes.  It  is  also  contended 
that  the  description  of  the  land  in  the  deed  to  Kingman  is 
too  indefinite.  The  appellant's  abstract  shows  that  the  treas- 
urer testified  that  Brown  paid  the  tax  of  1864,  but  it  is  de- 
nied in  the  appellee's  additional  abstract  that  he  so  testified; 
and  nothing  further  appearing,  we  must  act  upon  the  denial, 
and  hold  that  the  defendant  CaOed  to  prove  payment  by 
Brown* 

The  description  in  the  deed  to  Kingman  is,  ^  West  part, 
northeast  quarter,  northwest  quarter,  twenty  acres,"  of  said 
section  86.  We  Uiink  the  description  sufficiently  definite  to 
identify  the  lands  conveyed.  If  it  were  **  west  half,  northeast 
quarter,  northwest  quarter,"  of  said  section,it8  sufficiency  would 
not  be  questioned;  but  it  is  ^' West  part,  northeast  quarter, 
northwest  quarter,  twenty  acres."  The  words  "  twenty  acres," 
added,  as  they  are,  render  the  description  sufficiently  definite. 
"That  is  certain  which  may  be  rendered  certain."  This  de- 
scription covers  the  west  twenty  acres  of  the  forty  described, 
and  its  identity  may  be  ascertained  by  measurement  It  will 
be  found  upon  examination  that  the  description  is  noticeably 
different  from  any  of  those  held  to  be  insufficient.  In  RoberU 
V.  DeedSy  67  Iowa,  820,  cited,  the  description  "Northwest  part 
of  northeast  section  81,  township  74,  range  8  west,  containing 
three  acres,"  was  held  not  to  describe  the  lands  owned  in  that 
section  by  Deeds,  as  what  he  did  own  lay  only  along  part  of 
the  west  line  of  said  tract.  It  is  there  said:  ''The  decisive 
question  in  this  case  is  this:  Is  the  description  uFod  in  the 
tax-books  and  deed  sufficient  to  identify  the  land  owned  by 
Deeds  f  It  was  held  that  it  did  not,  because  of  the  peculiar 
form  of  the  lands  so  owned,  as  stated  in  the  opinion.  In  Coir 
lin$  V.  Storm^  75  Iowa,  86.  also  cited  by  the  appellant,  the 
description  was,  "the  west  fractional  half  quarter  of  the  north- 
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west  quarter  of  BectioD  7,"  eio.'  This  was  held  not  to  deseribo 
the  land  in  qnestion  or  any  particular  part  of  it*  It  will  bo 
•een,  on  oom  paring  these  descriptions  with  the  one  in  qoeo* 
tion,  that  they  lack  the  certainty  that  the  words  here  used 
express. 

8.  The  only  quertion  presented  as  to  the  tax  deed  to  Jamas 
C.  Young  is  that  the  notice  of  expiration  of  time  for  redomp* 
tion  was  not  served  upon  the  person  in  whose  name  the  land 
was  taxed.    It  appears  that  a  notice  was  served  on  John  M« 
Curless  by  James  C.  Young  on  or  ptior  to  May  19, 1879.   Th# 
precise  date  is  not  shown  in  the  return,  but  it  must  have  been 
on  or  before  the  nineteenth,  as  npon  that  day  Mr.  Young  Toii* 
fied  the  return,  and  the  notice  was  filed  on  the  twentieth. 
There  is  no  evidenoe  as  to  whom  the  land  was  taxied  in  1879, 
but  the  appellee  ccntends  that  we  must  presume  that  it  waa 
taxed  to  the  same  person  to  whom  it  was  taxed  in  1878,  and 
that,  as  this  was  aot  John  M.  Gurless,  the  service  of  the  notice 
on  him  did  not  confer  the  right  to  execute  the  deed.    The 
deed  being  prima  /ocitf  evidence  of  the  regularity  of  all  pro* 
oeedings  prior  to  its  execution,  it  must  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  the  notice  was 
served  upon  the  person  in  whose  name  the  land  was  taxedi 
There  being  no  showing  to  rebut  this  presumption,  we  must 
hold  that  the  notice  was  properly  served  upon  John  M.  CurJess. 

4.  It  was  upon  the  strength  of  this  title  that  the  appellee 
asked  in  his  original  petition  that  the  defendants  be  enjoined 
from  executing  and  receiving  a  tax  deed  on  the  certificate  to 
William  Stewart  Stewart  assigned  this  certificate  to  the 
plaintiff's  grantor,  Gurless,  and  upon  it  was  indorsed  the 
agreement  of  Curless  not  to  sell  or  transfer  the  same,  **  nor 
procure  the  treasurer's  deed  for  said  premises.  I  have  sold 
and  conveyed  to  Joseph  Soukup,  by  warranty  deed,  free  from 
all  encumbrances  whatever."  The  appellant  took  this  certi- 
ficate with  that  indorsement  thereon,  and  is  not  entitled  to  a 
deed  under  it.  Therefore,  unless  the  appellant's  title  is  wape* 
rior  to  that  of  the  appellee,  the  appellee  is  entitled  to  an  in- 
junction as  prayed  in  the  original  petition. 

6.  We  next  inquire  as  to  the  appellant's  title.  Jason  C 
Bartholomew,  holding  under  patent  from  the  United  States, 
conveyed  the  north  half  of  the  west  half  of  the  northeast  quar* 
ter  of  tlio  northwest  quarter  of  said  section  86,  which  tract 
paBsed  l)y  successive  conveyances  to  one  J.  H.  Lansley,  wbe 
conveyed  to  fippellanfc.    Prior  to  his  conveyance  to  the  appel- 


Jan.  1882.]    Squkijp  v.  Union  iNvsariiENT  Gob  821 

lant^  Lmsley  roceived  a  qoitclaiiii  deed  from  Sosaa  Olnqr 
for  the  entire  forty,  in  which  the  grantor  is  named  as  *^  Susan 
Olney,  formerly  widow  and  sole  heir  of  Jason  C.  Bartholomew, 
deceased."  That  she  was  such  widow  or  heir  cannot  be  in* 
ferred  from  the  recitations  in  the  detni;  therefore,  we  cannot 
say  from  the  deed  alone  that  the  appellant  acquired  any  title 
thereunder  to  the  land  in  question. 

0.  A  sherififs  deed  dated  January  20, 1888,  covering  this 
land,  was  made  to  J.  L.  Wilson,  who  conveyed  to  Lansley 
before  Lansley's  conveyance  to  the  appellant  on  a  sale  on  a 
judgment  against  Curless  for  some  nine  or  ten  dollars  costs 
accruing  in  the  foreclosure  of  the  mortgage.  It  appears  quite 
satisfactorily  that  the  judgment  and  costs  had  been  paid  long 
before  the  issuance  of  the  execution  upon  which  this  sale  was 
made,  a  former  execution  upon  which  the  money  was  made 
not  having  been  returned. 

Without  discussing  the  appellant's  abstract  of  title  further, 
it  is  sufficient  to  say  that  the  defendant  acquired  all  the  title 
that  it  now  asserts  after  the  commencement  of  this  action; 
that  it  took  nothing  by  the  sheriff's  deed  to  Wilson,  nor  by 
the  quitclaim  deed  from  Susan  Olney  to  Lansley;  thai  its 
only  shadow  of  title  is  to  the  north  half  of  the  west  half  of 
the  northeast  quarter  of  the  northwest  quarter  of  said  section, 
which  title  in  its  grantors  was  divested  by  the  two  tax  deeds 
under  which  the  appellee  holds  the  property.  Another  con- 
sideration in  favor  of  the  appellee  is  the  fact  that  he  was  in 
undisturbed  possession  of  the  land  for  more  than  eight  years. 

We  think  the  equities  of  the  case  are  with  the  appellee, 
and  that  the  judgment  of  the  district  court  should  be  affirmed. 


Tax  Dkeds. — SinvioiXNor  ow  Disgbiftios  nr:  S«e  C»ek$  t.  Sinmumit  66 
Ark.  104;  29  Am.  St  Rep.  28;  Knighi  ▼.  Alexander,  38  Minn.  884;  8  Aol 
Rt.  Rep.  675,  and  note;  note  to  Beber  ▼.  DowUng,  7  Am.  St  Rep.  662;  Wt/- 
ford  T.  MeKinna^  23  Tex.  36;  76  Am.  Dea  63,  and  note. 

Tax  Dbsds— P&xauMPTioH  ab  to  Rxoulakity  vbom  RsorrALB  Thsbbih. 
The  recital  in  a  tax  deed  of  compliance  with  the  statutory  reqoirementa 
is  not  even  prima  facie  evidence  of  suoh  compliance:  Brown  t.  Wright,  17 
Yt  97;  42  Am.  Dec  481»  and  note;  Jaekmm  t.  Shepherd,  7  Cow.  88;  17 
Am.  Deo.  502,  and  extended  note;  nnless  made  80  by  statnte:  Worthing  t. 
Wefater,  45  Me.  270;  71  Am.  Dec  543,  and  note;  MUkr  t.  MUler,  96  OU. 
876;  31  Am.  St  Rep.  229,  and  note.  But  where  the  statute  makes  a  tax 
deed  presuroptiye  evidence  of  the  regularity  of  all  prior  proeecdingB,  the 
kaidMi  of  showing  irregularities  is  upon  the  owner  in  an  action  by  the  holder 
«l  the  deed  to  quiet  title:  Hnrdr.  Brimer,  8  Wash.  1;  28  Am.  St  Rep.  17, 
and  note.  A  tax  deed  regular  upon  its  face  is  prima  facie  evidence  of  the 
regiit  irity  of  the  proceedings:  WaahingUm  T.  Eo«p,  43  Kan.  824;  19 
AK.  ^rt.  Rrp..  Vou  JUXV.~21. 
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8i.  Rep.  141.  In  sev«ra1  sifcates  shttatas  have  been  recently  enaoM  requir- 
ing parcbaaent  at  tax  aalea  to  give  m*tio&  of  the  expiration  ot  the  iune  of 
redemption,  or  of  the  time  when  an  applioatioD  would  be  made  for  a  tax 
deed.  Very  generally  thi»  provisiou  noh  boon  inserted  by  way  of  amend- 
ment to  a  general  revenue  act,  in  which  was  a  preexisting  provision  reninin- 
ing  unrepealed,  to  the  effect  that  a  tax  deed  in  regular  form  was  ffrhna/aeh 
evidence  of  title,  and  in  some  instances  conclusive  evidence  of  the  existenoe 
of  many  precedent  essential  steps.  Whether  the  giving  of  the  notice  to 
redeem  is  proven  by  the  deed  is  a  question  about  which  the  oonrta  differ. 
The  principal  case  assumes  the  aflSrmative,  and  personally  we  see  no  ground 
for  any  other  conclusion;  but  the  number,  if  not  the  weight,  of  decisionn 
b  to  the  contrary:  MUler  v.  MiUer^  96  CaL  876;  81  Am.  St.  Rep.  229,  and 
note. 

£xRCUTiON  Salk  Upok  SATisriBD  JuDOMEVT.— A  sheriff's  nle  upon  a 
satisfied  judgment  is  void:  Boos  v.  Morgan,  130  Ind.  305;  SO  Am.  8t.  Rep^ 
237»  and  note;  note  to  Reynold*  t.  IngeraoU^  49  Am.  Deo.  62i 
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[84  Iowa,  479.] 

Death,  Damaois  por  Cakvot  Ihcludx  Paih  and  8imERiira-*In  aa  ao> 
tion  by  an  administrator  to  recover  damages  for  the  death  of  his  intes« 
tate  resulting  from  the  defendant's  negligence,  no  allowance  can  be 
made  for  the  pain  and  suffering  of  the  decedent.  The  measure  of  dam- 
ages is  not  the  loas  or  sufferings  of  the  deceased,  but  the  injury  result- 
ing from  his  death  to  his  family.  Neither  his  pain  and  snffering  nor 
the  wounded  feelings  of  his  surviving  relativea  can  be  taken  into  aooount 
in  estimating  the  damages. 

/.  H.  and  0.  M.  SwaUy  for  the  appellant. 

Joy,  Hudson^  Call  and  Joy,  for  the  appellee. 

GuANGER,  J.  The  plaintiflf  is  the  administrator  of  the 
estate  of  Ann  Dwyer,  deceased,  who  was  on  the  ninth  day  of 
July,  1889,  struck  by  defendant's  cars,  as  a  result  of  which 
she  died  about  thirty  days  thereafter.  The  petition  specifies 
the  injuries  sustained,  and  adds:  "All  of  which  caused  her 
great  pain  and  suffering  for  a  period  of  about  thirty  days, 
when  she  died  from  such  injuries.'*  A  motion  to  strike  out 
the  words  as  to  pain  and  suffering  was  overruled,  and  the 
court  instructed  the  jury  that,  if  it  found  for  the  plaintiff,  to 
to  allow  a  "reasonable  compensation  for  pain  and  suffering." 
The  jury  returned  a  general  verdict  for  the  phiintiff  for  three 
thousand  dollars,  and  specially  found  that  two  thousand, 
three  hundred  dollars  of  the  amount  was  for  **  pain  and  suffer- 
ing," and  seven  hundred  dollars  "  as  damages  to  the  estate.  *' 
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An  masignment  brings  in  question  the  correctness  of  the 
coQft's  action  in  permitting  the  jury  to  consider  pain  and  sufr 
fering  as  an  element  of  damage.     The  action  was  commenced 
after  the  death  of  the  plaintififs  intestate.    If  the  action  had 
been  commenced  in  her  lifetime,  it  is  unquestioned  that  pain 
and  suffering  caused  by  the  injury  would  have  been  a  proper 
element  of  damage,  and  this  would  be  true  if,  after  the  com- 
mencement of  the  action,  she  had  died,  and  her  administrator 
had  been  substituted  as  party  plaintiff,  and  prosecuted  the- 
suit  to  judgment:  Muldowney  v.  IHinaiB  Central  Ry.  Co.^  86* 
Iowa,  462.    We  come,  then,  to  the  important  inquiry  if  such 
damages  are  permissible  in  such  a  case,  where  the  action  is* 
commenced  by  the  administrator.    The  only  authority  for 
maintaining  such  an  action  by  the  legal  representative  is  by 
▼irtue  of  the  statute.    At  the  common  law,  the  cause  of  actioa 
abated  with  the  death  of  the  injured  party.    The  law  author* 
ixing  the  action  is  found  in  code,  section  2525.     ^  All  causes 
of  action  shall  survive  and  may  be  brought  notwithstanding 
the  death  of  the  person  entitled  or  liable  to  the  same. "    We 
are  cited  to  no  case,  in  this  or  any  other  state,  where  the  rule 
contended  for  by  the  appellee,  and  allowed  by  the  district 
court,  has  been  sustained.     It  is  claimed,  however,  that  the 
reason  for  this,  as  to  other  states,  is  because  of  the  peculiarity 
of  the  statutes  under  which  such  actions  are  permitted  tosur- 
rive.    In  several  cases  this  court  has  expressed  its  view  as 
to  the  measure  of  damages  in  such  cases,  and  in  such  a  way 
that  the  appellant  regards  the  law  on  this  point  as  settled  in 
its  favor,  while  the  appellee  regards  the  language  thus  relied 
upon  as  merely  incidental  to  other  points  determined,  and  in 
DO  way  decisive  of  the  question  now  before  us.    It  is  true 
that  the  precise  question  now  before  us  was  not  involved  for 
determination  in  any  of  the  Iowa  cases  cited,  and  the  lan- 
guage relied  upon  by  the  appellant  has  been  used  incidentally 
in  the  discussion  of  other  questions;  but  it  is  not  to  be  under- 
stood, because  of  this,  that  such  language  is  without  value  in 
our  deliberations  on  this  question;  for  much  of  the  language 
ao  used  is  in  regard  to  questions  so  allied  to  this  in  its  legal 
significance  as  to  make  them  determinable  upon  quite  similar 
considerations.    For  instance,  the  rule  as  to  the  measure  of 
damage  in  eases  of  this  kind  has  been  considered,  and,  with 
the  point  before  us  in  view,  a  rule  excluding  such  damage 
baa  been  adopted. 
In  So$$  r.  De$  MoinsB  Vol.  By.  Co.,  89  Iowa,  246,  it  is  said: 
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"The. action  is  brought  b;  the  administrator,  for  the  injury  ta 
the  estate  of  the  deceased  sustained  in  his  death.     There  is 
therefore  no  basis  for  damage  for  pain  and  suffering.  •  •  •  Com- 
pensation for  the  pecuniary  loss  to  his  estate  is  alone  to  be 
allowed."     See,  also,  Donaldson  v.  Mississippi  etc.  Ry.  Co,,  18 
Iowa,  280,  87  Am.  Dec.  391,  and  Muldowney  v.  Illinois  Cen^ 
tral  Ry,  Co.y  36  Iowa,  468.    In  the  latter  case  the  action  was 
commenced  by  the  injured  party,  who  died  pending  the  suit, 
and  his  administrator  was  substituted;  and  it  was  held  that 
pain  and  suffering  were  proper  elements  of  damage  because  of 
the  action  having  been  commenced  by  the  injured  party;  but 
the  court  guards  the  rule  by  saying:  *'  A  different  rule  would 
obtain  if  the  action  had  been  commenced  after  his  death." 
It  is  thought  that  the  expression  may  be  accounted  for  on  the 
theory  that  the  case  was  determined  under  a  different  statuta 
Revised  Statutes,  section  3467,  under  which  the  action  arose,  is 
as  follows:. "  No  cause  of  action  ex  delicto  dies  with  either  or  both 
of  the  parties,  but  the  prosecution  thereof  may  be  commenced 
or  continued    by  or  against  their  personal  representatives." 
With  reference  to  the  particular  matter  under  consideration, 
it  is  difficult  to  trace   a  distinction  between  the   statutes. 
The  one  says,  in  effect,  that  such  causes  of  action  shall  sur- 
vive the  party,  and. the  other  that  it  does  not  die  with  the 
party.     The  effect  of  each  is  to  create  a  survival,  and  the  one 
as  plainly  as  the  other  contemplates  the  existence  of  the  cause 
of  action  before  the  death.     It  is  not  the  effect  of  either,  as 
seems  to  be  thought  by  the  appellee,  to  create  a  cause  of 
action  because  of  the  death.    The  statutes  deal  with  the 
^'  cause  of  action,"  and  not  with  the  rule  of  damage  to  be  ap- 
plied.    In  fixing  the   damage,  we  look   to  the  wrong  to  be 
remedied;  to  the  injury  to  be   repaired.     If  the  action  is 
brought  by  the  injured  party,  the  law  attempts  to  remedy  the 
wrong  to  him — not  specifically  to  his  estate — and  that  may 
include  loss  of  property,  time  and  that  bodily  ease  and  com- 
fort to  which  he  is  entitled  as  against  the  wrongdoers.    If 
the  action  is  brought  to  repair  an  injury  to  his  estate,  the  law 
looks,  in  fixing  the   rule  of  damage,   to   how  the  estate  is 
affected  by  the  act,  and  attempts  to  repair  the  injury.     Loss  of 
time  and  expenses  paid,  as  a  result  of  the  wrong,  presumably 
lessen  the  estate,  but  bodily  pain  and  suffering  in  no  manner 
affect  it.     It  is  an  item  of  damage  peculiar  to  the  person,  and 
not   to  pecuniary  or  property   rights.     Under  our  statute, 
these  damages  belong  *Ho  the  estate  of  the  deceased":  Code, 
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jec6(m'2S2&    Tbis  ai^Qndfion  is  mamtainea  tbroqghont  all 
Ahe^flfttes  «nd .  aiithoiities  .that  have  .oome  to  onri Aottoa.    This 
mM  bam  Bspaatedly^aid  .tbaiifaeaoadlBDxnimmilbr^  injupy  to 
fhtiBBtMB'''':  ^BwcaseB  oHed  iupra:  Horn  ^.  Dm  tfotnts  Val 
%f..Co,,139Towa,.24B;  i)otuiI8«oti  v.  :xruaiMi£9)i  ,^<i^  £3^.  Co., 
18  liowi^  JiBQ;£7«Ain.  D66.J3191;  IfiiUawmfy  ^.  JKifioM  Qentral 
By.  Co.,  36  Iowa,  462.    Mr.  Sutherland,  in  his  work  on  Dam- 
ages (yolume  8,  p.  282),  Bpimlringin  general  of  these  etatutes 
of  survival  of  actions,  says:  ^*  The  measure  of  damages  is  not 
the  loss  or  aufferingtof  the  deeeased,  but  ihs  injury  resulting 
from   his   death  to  his  familjr«    It  is  only  for  pecuniary 
ioioriMi thai  this  statutory  xightof action is>given*    /Although 
it  can  be  maintaiDed  only  in  xasas  in  which  an  .action  could 
have  been  bnnigbt  by  the  deceased  if  he  had  survived,  dam- 
ages are  given  on  different  principles  and  for  different  causes. 
Neither  the  pain  and  suffering  of  the  deceased,  nor  .the  grief 
and  wounded  feelings  of  his  surviving  relatives,  can  be  taken 
into  account  in  theestimate  of  damages/'    In  Raihroad  Co,  v. 
Barron,  5  Wall.  90,  a  like  case,  it  is  said,  speaking  of  the  wife 
or  next  of  kin,  who,  under  the  Illinois  statutes,  are  the  bene- 
ficiaries in  such  a  case:  ^^They  are  .confined  to  .the  pecuniary 
injuries  resulting  to  the  wife  and  next  .of  kin;  whereas,  if  the 
deceased  had  survived,  a  wider  range  of  enquiry  would  have 
been  admitted.    It  would  have  embraced  personal  suffering 
as  well  as  pecuniary  loss,  and  there  would  have  been  no  fixed 
limitation  as  to  the  amount."    The  language  of  the  Illinois 
statute  is  different  in  phraseology  from  ouris,  but  not  to  the 
extent  of  inducing  a  different  rule  in  this  respect.     Under  the 
statute  of  Minnesota,  so  similar  to  ours  as  to  justify  tlie  pame 
rule  as  to  these  damages,  it  is  held  that  '*no  compensation 
can  be  given.  •  •  .  for  the  pain  and  suffering  of  the  deceased": 
Hutchins  v.  St,  Pavl  etc,  Ry.  Co,,  44  Minn.  5.     We  conclude, 
witlkontodoubt,  that  the  district  court  erred  in  its  ruling  on 
the  motion  and  the  instruction  to  the  jury. 

Some  other  questions  are  argued  which  we  have  examined, 
the  consideration  of  which  would  require  extensive  quotations 
from  the  evidence,  and  we  think  they  do  not  involve  revers- 
ible error,  and  it  is  unnecessary  to  discuss  them.  The  cause 
is  remanded  to  the  district  court,  with  instructions  to  deduct 
Trom  the  judgment  entered  the  twenty-three  hundred  dollars 
allowed  for  pain  and  suffering,  and  give  judgment  for  the 
i>alance. 
Modified  and  affirmed. 
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Damaois  won  Death— Paiv  avd  SumBZNa.— In  an  action  for  n^ligenos 
•aausing  death,  damages  shoold  not  be  allowed  for  the  pain  and  tniferiiif  of 
the  deceaaed  before  hie  death:  Donaldson  t.  Mistbiippi  ek.  S.  A.  OtK,  It 
Iowa,  280;  87  Am.  Dea  891,  and  note;  Carbom  r.  Otigom  tie.  B^.  Oo^  U 
Or.  450;  Texa»  etc  By.  Co.  t.  Letter^  75  Tex.  56.  Thk  qneation  will  !>• 
found  thoroughly  discussed  in  the  notes  to  the  following  oases:  LouJeviUe  €U» 
Ry.  Co.  T.  OoodyhwrniM,  12  Am.  St.  Rep.  877.  Weet  r.  Weetem  Union  TeL  Osw* 
7  Am.  8t  Rep.  685^  and  Carey  ▼•  Berkshire  B.BCo.,iS  Am.  Dea 
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(M  lowA,  001] 

Damaois,  Mbasttbb  of.— Fob  thi  Bbxaoh  ov  a  Oohteaov  io 
BoiLBBS  AND  Machihxbt  lOB  A  BoAT  to  be  used  at  a  eommer  pli 
resort^  the  damages  allowable  inolnde  the  rental  of  the  boat  during  tiM 
time  the  owner  is  deprived  of  its  use,  and  also  the  value  of  bis  aerrio^a 
and  the  sums  necessarily  paid  to  his  employees  during  the  time  he  and 
they  were  kept  in  idleness  by  reason  of  the  breach  of  the  oontraei. 

Damaois  Mat  Ikoludi  thi  Rihtal  Value  ov  a  Boat,  Though  It  Has 
Nktib  Bun  Complitid  so  that  it  could  be  rented,  where  its  not  baing 
so  completed  was  the  result  of  a  breach  of  the  contract  sned  upon.  Ita 
rental  value  may  be  ascertained  by  the  evidence  of  persons  having  know!* 
edge  of  the  business  for  which  it  was  intended  to  be  used  and  tha  piriiM 
paid  for  the  use  of  other  boats  in  the  same  bnsineM. 

Action  to  recover  a  balance  alleged  to  be  due  for  fiirnish- 
ing  engines  and  other  machinery  for  defendant's  boat.  The 
plaintiffs'  contract,  dated  April  12,  1889,  guaranteed  the  de- 
livery of  the  work  in  thirty  days  after  April  18th  of  the  Baino 
year.  They  did  not  complete  their  work  until  eighteen  daja 
after  the  time  stipulated,  and  the  defendants  in  this  action 
interposed  a  counterclaim  for  damages  resulting  from  such 
delay,  which,  being  allowed  in  the  trial  court,  the  plaintiffs 
appealed. 

Isaac  AdamSj  for  the  appellants. 

D.  B.  Daily,  Emmet  and  Finley^  and  Ambrose  Burke^  for  the 
appellee. 

Obanoer,  J.  1.  Lake  Manana  is  a  small  lake  in  the  vicin- 
ity of  Council  Bluffs,  in  Pottawattamie  county,  and  is  a  sum- 
mer and  pleasure  resort.  Boats  are  used  on  the  lake  for  the 
accommodation  of  visitors,  and  among  them  was  one  known 
as  the  M.  F.  Rohrer,  belonging  to  the  defendant.  The  boat 
was  operated  on  the  lake  in  the  season  of  1888,  and  the  boilers 
and  machinery  contracted  for,  as  known  to  the  parties,  were 
to  refit  the  boat  for  use  in  the  season  of  1889.     A  breach  of 
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the  oontract  on  the  part  of  the  plaintiff,  by  a  failnre  to  deliTer 
within  the  time,  is  not  qnestionedf  and  the  important  question 
on  this  appeal  is  as  to  the  proper  measure  of  damage. 

The  superior  eourt  admitted  evidence  to  show,  and  in* 
struoted  the  jury  on  the  theory,  thai  the  measure  of  damage 
was  the  rental  value  of  the  boat  during  the  time  the  defend* 
ant  was  depriyed  of  its  use  in  consequence  of  the  breach. 

The  appellants'  thought  is  that  the  measure  of  damage  is 
the  **  interest  of  the  capital  invested  in  the  boat"    This  latter 
rule  has'  something  of  support  in  authority,  but  it  is  far  out- 
weighed by  the  number  of  cases  and  the  reasoning  supporting 
the  rale  adopted  by  the  court.    In  considering  the  question 
we  must  keep  in  view  the  rule,  universally  recognized,  thai 
the  damage  for  breach  of  contract  must  be  limited  to  such  as 
would  naturally  come  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made.    The  plaintiff,  when  it 
sgreed  to  furnish  and  set  the  boilers,  knew  they  were  to  be 
used  in  operating  the  boat;  that  a  breach  on  its  part  would 
deprive  the  plaintiff  of  its  use;  and  it  would  naturally  con- 
template the  value  of  such  use  as  the  injury  that  would  be 
sustained;  and  such  is,  as  a  matter  of  fact,  the  actual  dam- 
age.    The  appellants  cite  a  number  of  cases,  but  all  except 
two,  we  think,  support  the  rule  adopted  by  the  court    Brovm 
▼•  Foster^  61  Pa.  St  165,  is  a  case  quite  similar  to  this. 
Repairs  to  a  boat  by  putting  in  machinery  were  to  be  com- 
pleted by  October  first    The  work  was  not  done  until  Decem* 
ber  fifteenth.   The  trial  court  gave,  as  the  rule  of  damage,  ^'thai 
the  measure  in  such  a  case  is  the  ordinary  hire  of  such  a  boat 
for  the  time  in  question  for  the  time  the  plaintiff  was  in  default'' 
The  complaint  in  that  case  of  the  rule  as  given  was  by  the 
defendant  who  was  seeking  damage,  and  the  court  said  his 
complaint  was  without  reason.    The  case  cited  is  not  authority 
for  the  appellants'  position.    In  New  York  etc.  Mining  Syndi' 
eau  T.  Fraeer,  180  U.  S.  611,  665,  the  interest  on  the  invest- 
ment in  a  mill  that  had  been  delayed  because  of  defective 
machinery  was  allowed  as  the  measure  of  damage,  but  only 
in  case  the  jury  found  there  was  no  eridence  of  the  rental 
value  of  the  mill.    The  case  clearly  recognizes  the  rule  as  to 
lental  value  as  a  correct  one.    In  Cbriffin  v.  Colver,  16  N.  Y. 
489,  69  Am.  Dec.  718,  is  the  following  tyUabus,  having  full 
support  in  the  opinion:  **  Upon  a  breach  of  a  contract  to  de- 
liver at  a  oertain  day  a  steam-engine  built  and  purchased  for 
the  purpose  of  driving  a  planing-mill  and  other  definite 
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imaotiinery,  (the  ordinary  rrailt  or.  hire  whiohfoould  haim 

(obtained  ior  4he  tmetif  rtbe  imaohiafiry  vnhose  operAiion'Wi 

suspended  ior^vmnt  of  itho  Btoajn^engino  mi^  beregarded 

.damages/'    In  Nye  .▼.  Iowa  City  AbGohd  Worh^ybi  Iowa,  129^ 

•83  (Am.  Rep.  121,  this  general  principle  has  support  argu- 

men  tail  vely,  but  another  rule,  because  of  distinguishing  faota^ 

is  sustained.     The  oases  of  AUU  v.  McLeafi,  48  Mioh.  428,  and 

Tafflor  v.  Maguire^  12  Mo.  818,  are  not  in  harmony  with  this 

^iew,  but  they  are  clearly  overborne  by  the  weight  of  the  other 

cases  and  the  current  of  authority.    The  latter  case  cites,  tm 

decisive  of  the  point,  BUifuhard  v.  Ely^  21  Wend.  342;  84  Am. 

Dec.  260.    In  Gnffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec  718, 

the  Blanchard  case  is  commented  upon  and  explained,  and, 

in  effect,  it  is  divested  of  the  authority  claimed  ibr  it  in  the 

Missouri  case. 

But  it  is  said  that  the  boat  in  question  had  no  established 
rental  value.  By  this  it  is  meant  that  the  boat  had  never 
been  rented.  But  it  will  not  do  to  say  that  because  an  article 
has  never  been  rented  it  has  no  rental  value,  any  more  than  it 
would  to  say  that  because  an  article  had  never  been  sold  it 
has  no  market  value.  We  should  assume  that  an  article 
suitable  and  adapted  for  use  at  a  time  and  place  has  both  a 
market  and  rental  value,  at  least  until  the  contrary  appears. 
In  Jemmison  v.  Oray,  29  Iowa,  637,  this  court  approved  an 
instruction  that  "  the  fact,  if  proven,  that  twelve  thousand 
two  hundred  and  thirteen  ties  could  not  have  been  purchased 
for  immediate  delivery  in  the  market  at  the  places  where 
said  ties  were  to  be  delivered  on  the  first  day  of  October, 
1869,  would  not  of  itself  establish  the  fact  that  there  was  not  a 
market  price  for  such  ties  at  such  time  and  place.''  The  hold- 
ing affords  a  strong  presumption  in  favor  of  a  market  price. 
A  like  presumption  would  prevail  in  favor  of  an  article  having 
a  value  for  hire  at  a  time  and  place  where  such  articles  are 
in  demand  for  use.  The  testimony  shows  that  boats  varying 
in  size  were  rented  on  the  lake  during  the  season,  both  by 
the  day  and  for  trips.  This  boat  had  perhaps  twice  the  cur* 
Tying  capacity  of  any  other  boat  on  the  lake,  and  in  thnt 
respect  formed  an  exception;  but  the  rental  value  of  boats 
depended  on  their  size  and  adaptation  for  use,  and  it  was 
competent  for  persons  having  knowledge  of  the  business  and 
prices  paid  for  other  boats  to  give  an  opinion  as  to  the  rental 
value  of  such  a  boat  as  the  one  in  question.  It  is.  con  tended 
that  the  method  of  ascertaining  the  rental  value  involves  the 
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ttueeitoiifliefl  *mnd  tacts -cm  Which  profits  laie  excluded  as  a 
Ttfe  ttf  dnoBge;  but  we  think  not.  It  is  true  that  rentail 
'vdses'are'psneriilly  fixed  from  a  caloultftion  df  the  profits  to 
be  derived  *froiD  'the  use,  but  the  rental  is  a  fixed,  definite 
nOitt,  Bgfeed  to  be  paid,  'and  the  bailee  assumes  the  uncer* 
taintieB  as  to  tbe  profits. 

The  appellants  say:  '^^For  an  analogous  case  to  the  one  at 
bar,  in  there  being  an  attempt  to  prove  a  rental  value  jto 
property  when  the  faotstshowed  that  the  property  in  question 
bad  DO  rental  value,  the  court  is  referred  to  Pittiburg  Coal  Co. 
V.  Foiier,  59  Pa.  Bt  366."    The  case,  as  we  read  it,  is  without 
a  bearing  on  the  question.    The  defendant  agreed  to  furnish 
fcr  the  coal  company  an  engine  of  a  particular  size  and 
make.     There  was  no  other  engine  of  the  kind  that  the  com- 
pany could  use.    There  was  a  delay  in  the  delivery,  and  the 
company  was  compelled  to  transport  its  coal  by  horse-power, 
SB  it  had  before  done.    The  trial  court  gave  the  rule  ^*  that 
the  meaaure  of  damage  for  the  delay  was  the  ordinary  hire  of 
s  locomotive  during  the  period  of  delay."    The  reviewing 
court  gave  the  rule  as  the  difference  between  the  cost  of 
transporting  the  coal  by  horse  and  by  locomotive  power,  but 
placed  its  ruling  on  the  fact  that  tlie  parties  knew  there  was 
no  other  engine  to  be  operated  on  the  track  of  the  company, 
sad  could  not  have  had  such  damage  in  view  in  making  the 
contract.     It  will  be  seen  that  the  cases  are  difierent.    If  in 
the  case  at  bar  the  defendant's  boat  bad  been  operated  at  an 
additional  cost  by  doing  the  same  amount  of  work  during  the 
delay  it  would  be  reasonable  to  say  the  damage  to  him  was 
the  difference  in  the  cost.    But  his  is  an  entire  loss  of  usci 
And  the  value  of  such  use  is  the  damage,  where  it  is  proxi« 
n^&ie,  and  not  speculative  or  uncertain. 

2.  A  part  of  the  counterclaim  is  for  loss  of  time  by  men 
^pt  in  readiness  by  the  defendant  to  do  the  part  of  the  work 
Wlonging  to  him  in  adjusting  the  boilers  and  machinery,  as 
provided  by  the  contract.  On  this  branch  of  the  case  the 
court  gave  the  following  instruction: 

**&.  If  you  find  from  the  evidence  and  under  the  third  and 
fourth  instructions  that  there  was  a  contract,  as  set  out, 
^ween  plaintifis  and  defendant,  and  that  plaintiffs  were 
in  default  in  carrying  out  said  contract;  and  if  you  find 
^at,  by  reason  of  such  default,  defendant  was  damaged; 
>u^d  if  yon  further  find  that  defendant  was  in  readiness  to 
^^xtj  out  his  part  of  said  contract  at  the  time  specified 
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therein;  and  at  the  time  he  was  in  readiness  to  run  and 
operate  hia  boat;  and  that  the  boat  was  necessarily  idle 
during  the  period  of  plaintiffs'  default  by  reason  of  each 
default — then  the  defendant  would  be  entitled  to  recover  the 
ordinary  and  reasonable  rental  yalne  of  said  boat  during  the 
time  of  said  default,  and  such  reasonable  and  necessary 
amount  (if  there  be  any  such  amount)  as  be  may  have  been 
required  to  pay  to  any  men  that  be  may  have  employed  dur- 
ing said  enforced  idleness  for  the  purpose  of  running  said 
boat,  if  he  had  any  such  men  in  his  employ  who  remained  in 
bis  employ  and  idle  by  reason  of  such  default;  and  if  yoo 
iind  that  the  defendant  had  placed  himself  in  readiness  to 
work  upon  said  boat  himself  at  the  time  specified  in  the  oon* 
tract  for  the  furnishing  of  said  machinery,  and  that  he  neces- 
sarily remained  idle  during  the  time  of  such  default,  if  any, 
of  the  plaintiffs,  and  used  ordinary  diligence  to  find  other 
employment  for  that  time,  you  will  then  further  find  the  fair 
and  reasonable  value  of  his  services  during  the  period  of  such 
default  as  part  of  the  damage,  if  any,  which  defendant  sus- 
tained." 

Complaint  is  made  of  the  instruction  as  stating  an  errone- 
ous rule  of  damages;  but  we  discover  no  error.  If  beeaase  of 
the  breach  the  defendant  lost  his  or  the  time  of  his  employees 
for  such  time  and  expense  he  should  be  reimbursed.  The 
rule  is  recognized  in  New  York  etc.  Mining  SyndieaU  v.  Froser, 
130  U.  S.  611.  The  instruction  fairly  protects  the  rights  of 
the  plaintiffs.  I 

A  number  of  other  questions  are  argued,  all  of  which  we 
have  examined,  and  find  no  prejudicial  error.  It  would  serve 
no  good  purpose  to  extend  the  opinion  to  present  them. 

The  judgment  is  affirmed. 

Damagbs— Bbbaoh  of  Oontbaot^Loss  of  Pbofits.— Lom  of  proflto 
may  be  recovered  m  damages  for  the  nonperformanoe  of  a  oontraot  if  tha 
loM  results  directly  from  the  breach  of  the  contract  itself:  WoteoU  r.  Mommit 
86  N.  J.  L.  262;  13  Am.  Rep.  438,  and  note;  MatUrmm  ▼.  Mayer.  7  Hill, 
61;  42  Am.  Dec  38,  and  note;  Adam»  Bxp,  Co,  ▼.  Bgberi,  36  Fa.  St.  aSOi 
78  Ara.  Dec.  382,  and  note;  Hoy  y.  OronobU^  34  Pa.  St  9;  76  Am.  Deo.  028, 
and  note;  Simmona  v.  Brxnm,  5  R.  L  299;  73  Am.  Dec.  66,  and  note;  <?r(^. 
/{»  V.  Colvtr,  16  N.  Y.  489;  69  Am.  Dec  718,  and  extended  note  thoroughly 
difimTt'"g  the  snbject.  In  an  action  for  failure  to  repair  an  implement  the 
loss  of  profits  \m  not  a  proper  element  of  damages  unless  the  defendant  knew 
the  circumBtances,  and  contracted  with  reference  to  them:  BUkm  t.  ifioe- 
donald^  25  8.  C.  68,  60  Am.  Rep.  484,  and  especially  the  extended  nota 
thereto  where  the  cases  on  this  subject  are  Collected.  See  also  the  oaae  ol 
McKinnon  v.  McEwan,  48  Mich.  106;  42  Am.  Rep.  458,  and  nota. 
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[84  Iowa,  wr,] 

AmnvMMsn  pur  thi  Biynrr  or  Ciirditors— Gustodt  of  Law.— Prop- 
erty which  haa  been  aaeigned  for  the  benefit  of  creditors,  and  poasession 
of  which  haa  been  taken  by  the  aaaignee,  ia  in  the  custody  of  the  law 
if  the  atatnte  onder  which  the  assignment  waa  made  provides  that  the 
Mmgnee  ahall  at  all  times  be  aubjeot  to  the  order  and  snperTision  of  the 
eonrt  or  jndge,  and  may  by  citation  be  compelled  from  time  to  time  to 
file  reports  of  his  proceedings  and  of  the  aituation  and  eonditlon  of  the 
trost^  and  to  proceed  to  the  faithful  execution  of  his  duties. 

AmOHMKHT  lOB  TBI  BlMKFIT  OF  CrKDITOKS  CoMPLRTB  AND  BlOUIJkR  OB 

Itb  Faoi  cannot  be  attacked  in  a  eollateral  proceeding. 
ImaHMRNT  FOR  THX  Bbnbftt  OF  Crkditorb.— An  attachment  of  property 
which  haa  been  conveyed  to  an  assignee  for  the  benefit  of  creditors  can* 
not  be  sustained  on  the  ground  that  persons  are  falsely  designated  in 
the  achedule  aa  having  olaima  againat  the  insolvent  when  the  statute 
provides  th*t  "no  assignment  shall  be  deolmred  false  or  void  for  want 
of  any  list  or  inventory." 

Oeorge  8.  Tracy ^  and  Newman  and  Blake^  for  the  appellanip 
Dodge  and  Dodge^  and  A.  H,  Siuteman,  for  the  appellee. 

Granoeb,  J.  It  18  arged  that  the  asBignments  of  error  are 
not  Bufficiently  specific  to  justify  their  consideration.  As  to 
some  of  them  the  objection  is  well  taken;  but  as  to  an  in- 
struction refused,  and  alone  to  be  considered,  we  think  the 
assignment  sufiScient. 

2.  Catherine  Byrne  is  the  defendant  in  this  action,  against 
whom  the  plaintiff  company  brought  the  action  on  an  account 
for  six  hundred  and  forty-seven  dollars  and  seventy  cents, 
aiding  the  proceeding  by  an  attachment  on  different  grounds 
under  the  statute,  showing  a  fraudulent  disposition  of  her 
property.  The  defendant,  Byrne,  answered,  admitting,  in 
substance,  the  account  of  the  plaintiff,  making  certain  denials 
as  to  the  disposition  of  her  property  for  which  the  attachment 
was  issued,  and  averring  that  on  the  80th  of  November,  1889, 
she  made  a  general  assignment  of  her  property  for  the  ben* 
efit  of  her  creditors  to  John  M.  Mercer,  and  on  that  date  sur- 
rendered her  property  to  him,  and,  in  effect,  denying  her 
ownership  of  the  property  because  of  the  assignment.  She 
asked  for  damage  because  of  the  wrongful  suing  out  of  the 
attachment.  A  demurrer  to  the  answer  was  sustained,  and 
there  was  no  further  pleading  by  her  nor  exceptions  to  the 
ruling  on  the  demurrer. 

John  M.  Mercer,  as  assignee,  filed  his  petition  of  interven* 
4ion,  claiming  the  goods  by  virtue  of  the  assignment  and  his 
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possession  thereof  at  the  time  of  the  seizure  by  virtue  of  iha 
attaohmevt.  The  phtiiftifF  answered  the  intervention  peti« 
tion,  putting  in  issue  the  averments  as  to  the  assignmenli^ 
averring  that  prior  to  November  80, 1889,  Cayenne  Bymo 
was  engaged  in  the  retail  boot  and  shoe  business,  and  iik» 
debied  io  the  plaintiff  :and  others,  and  that  in  making  the 
assignment  she  acted  with  m  fraudulent  purpose  to  aid  her 
relatives  in  presenting  unjust  claims  against  her  estate,  and 
to  defraud  her  just  creditors.  Disregarding  the  question  of 
fraud,  the  evidence  without  dispute  ahows  that  John  M.  Mev- 
cer  was,  before  the  commencement  of  this  suit,  duly  appointed, 
qualified,  and  acting  as  the  assignee  of  the  estate  of  the  de- 
fendant, and  as  such  was  in  possession  of  the  goods  seized  by 
virtue  of  the  attachment  The  intervener  asked  the  following 
instruction,  which  the  court  refused,  and  the  refusal  is  the 
basis  of  an  assignment  on  this  appeal:  **  Plaintiff  in  this  case, 
the  Hamilton-Brown  Shoe  Company,  is  making  a  collateral 
attack  upon  the  assignment,  and  upon  assignee's  title  to  said 
property.  This  cannot  be  done,  and  your  verdict  must  be  for 
the  intervener/' 

The  question  thus  presented  meets  with  earnest  contention 
by  the  parties,  and  is  certainly  important  as  bearing  upon 
the  general  practice  of  the  state.  The  brielis  of  counsel  and 
an  examina:ion  of  the  cases  cited  indicate  a  decided  conflict 
of  authority  on  the  question  in  other  states;  but  it  is  largely 
accounted  for  because  of  the  different  statutory  provisions 
under  which  the  decisions  were  made.  After  a  careful  ex- 
amination we  reach  the  conclusion  that  the  court  erred  in 
refusing  the  instruction,  and  will  state  our  reasons  therefor. 
It  is  likely  true,  as  counsel  seem  to  think,  that  much  depends 
upon  whether  or  not  the  property,  when  taken  under  the  at- 
tachment, was  in  custody  of  the  law,  and  if  so,  much  of  the 
contention  in  support  of  the  present  proceeding  is  removed. 
See,  in  support  of  such  a  rule,  Lehman  v.  Rotengarien^  28  Fed« 
Bep.  642,  which  case  cites  Covell  v.  Heyman^  111  U.  S.  176, 
Krippendorf  v.  HycUf  110  U.  8.  276,  and  Freeman  v.  Howe^ 
24  How.  450.  Whether  property  is  in  custody  of  the  law  or 
in  that  of  a  trustee,  so  as  to  be  liable  to  collateral  attacks, 
depends  largely  upon  the  statutory  provisions  under  which 
the  trustee  acts  in  the  discharge  of  his  duties.  By  the  appel- 
lee we  are  cited  to  Wait  on  Fraudulent  Conveyances,  2d  ed., 
section  816,  wherein  it  is  said:  ''The  property  in  the  posses* 
sion  of  an  assignee  is  not  in  cu€todia  legU,  for  the  reason  thitt 
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the  assignee  is  not  an  officer  of  the  court,  but  is  a  trustee, 
bound  to  account  according  to  the  terms  of  the  instrument; 
and  his  authority  depends  upon  the  validity  of  the  assign* 
menty  and  is  not  conferred  by  the  court"  This  may  be  said 
to  be  a  fair  statement  of  the  facts  under  which,  and  the  rea* 
K>ns  why,  such  property  is  said  not  to  be  in  the  custody  of 
the  law.  Even  under  such  a  statement  the  authorities  are 
not  harmonious.  The  text  above  quoted  takes  for  its  support 
Adler  r.  Eeker,  1  McCrary»266,  2  Fed.  Rep.  126,  and  the  de- 
cision  is  based  on  the  Minnesota  statutes.  The  supreme  court 
of  Minnesota  in  the  case  of  Second  Nat  Bank  v.  Schranek^  43 
Minn.  88,  in  construing  the  same  statute,  says:  ^  When  the 
assignment  is  perfected,  and  to  some  extent  at  least  prior 
thereto,  its  entire  subject  matter — all  that  is  involved — in* 
eluding  the  assigned  estate,  passes  under  the  jurisdiction  of 
the  district  court  ipso  factOy  immediately,  and  without  any 
further  act,  the  assigned  property  is  in  the  custody  of  the 
law."  The  same  rule  is  announced  in  WUson  v.  Aaron^  132 
HL  238,  and  in  SeoU  v.  McDaniel,  67  Tex.  815.  The  conclu- 
sions are  announced  under  statutes  certainly  not  more  favor- 
able to  such  a  conclusion  than  ours.  Our  code  contains  this 
somewhat  unusual  provision  (section  2123):  ''The  assignee 
shall  at  all  times  be  subject  to  the  order  and  supervision  of 
the  court  or  judge,  and  the  said  court  or  judge  may,  by  cita* 
tion  and  attachment,  compel  the  assignee,  from  time  to  time, 
to  file  reports  of  his  proceedings,  and  of  the  situation  and  con- 
dition of  the  trust,  and  to  proceed  in  the  faithful  execution  of 
the  duties  required  by  this  chapter."  The  law,  in  effect,  de- 
termines the  entire  course  of  procedure  of  the  assignee  in  the 
management  and  disposition  of  the  property  as  far  as  the  law 
could  well  direct  it;  certainly  as  much  so  as  in  cases  of  re* 
oeivers,  administrators,  etc.,  where  the  appointment  comet 
directly  from  the  oourtL 

Wo  thiok",  however,  that  it  is  not  alone  the  source  from 
which  the  appointment  comes  that  is  to  determine  the  cus- 
tody of  the  property,  whether  that  of  the  law  or  the  trustee, 
but  the  extent  of  the  law's  supervision  and  control  of  the 
property  by  virtue  of  the  assignment  In  this  respect,  under 
DOT  law.  the  aasignee  has  no  independent  authority.  The 
limitation  of  our  law  upon  the  common-law  assignments 
leaves  little  room  for  an  assignor  to  invest  his  assignee  with 
discretionary  power,  and  particularly  so  as  to  procedure  and 
iistribution,  which  embrace  the  substantial  purpose  of  such 
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an  aBsignment.  As  illustrating  the  rule  announced  by  Mr. 
Wait,  that  such  property  is  not  in  the  custody  of  the  court, 
he  8ay8,  in  the  section  cited,  speaking  of  the  assignee:  '*He 
distributes  the  proceeds  of  the  estate  placed  in  his  care  ac- 
cording to  the  direction  and  uuder  the  sole  guidance  of  the 
assignment,  and  the  statutory  provisions  merely  regulate  and 
guard  his  exercise  of  an  authority  derived  from  the  will  of 
the  assignor."  Under  our  statute  the  assignee  ^  distributes 
the  proceeds  of  the  estate  placed  in  his  care"  according  to 
the  dictation  of  the  law.  The  primary  authority  of  the  as* 
signee  is  derived  from  the  assignment,  for  it  is  voluntary; 
but,  when  made,  it  puts  in  operation  the  provision  of  the  law, 
which,  through  the  agency  of  the  court,  guides,  guards,  and 
controls  the  entire  administration  of  the  estate.  We  think, 
without  doubt,  that  under  our  statute,  where  an  assignment 
is  regularly  made,  and  the  assignee  is  in  possession  of  the 
property  for  the  settlement  of  the  estate,  such  property  is  in 
the  custody  of  the  law;  but  we  are  not  to  be  understood  as 
holding  that  an  assignment,  invalid  or  void,  as  contravening 
the  provisions  of  the  statute,  will  operate  to  place  the  assigned 
property  in  such  custody.  This  conclusion  is  practically  con- 
clusive of  the  question  presented  by  the  assignment.  In  the 
Minnesota,  Illinois,  and  Texas  cases  before  cited  the  holding 
is  emphatic  to  the  effect  that  such  a  proceeding  is  collateral, 
and  cannot  be  sustained.  In  the  Minnesota  case  it  is  said  Id 
a  syllabus  by  the  court:  ''A  deed  of  assignment,  complete 
and  regular  on  its  face,  purporting  to  have  been  made  by 
virtue  of  the  provisions  of  chapter  148,  General  Laws,  1881 
(the  insolvency  act),  although  actually  unwarranted  by  the 
existence  of  such  facts  as  would  alone  justify  such  an  assign- 
ment, cannot  be  attacked  and  assailed  in  a  collateral  pro- 
ceeding." 

It  is,  however,  arged  that  the  attachment  proceeding  has* 
support  in  the  decision  of  this  court;  but  ws  think  there  is 
no  case  where  the  question  has  been  presented  and  ruled 
favorably  to  the  claims  of  the  appellee  upon  similar  facts. 
We  do  not  intend,  by  holding  that  this  assignment  cannot  be 
attacked  collaterally,  to  interfere  or  question  the  former  adju- 
dication of  this  court  under  section  2115  of  the  code,  which 
p ovides  that  '*  no  general  assignment  of  property  by  an  in- 
solvent, or  one  in  contemplation  of  insolvency  for  the  benefit 
of  creditors,  shall  be  valid,  unless  it  be  made  for  the  benefit 
of  all  his  creditors  in  proportion  to  the  amount  of  their  re- 
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spective  claims."  In  the  case  of  Burrotn  v.  Lehndofff,  8 
Iowa,  96,  and  in  a  long  line  of  decisions  subsequently  made, 
it  is  held  that  a  creditor  may  disregard  such  an  assignment^ 
treat  it  as  void,  and  proceed  to  attach  the  property  the  same 
as  if  no  assignment  had  been  made.  But  the  case  at  bar  is 
not  like  the  cases  referred  to.  It  is  not  claimed  that  there  is 
any  preference  given  to  any  creditor.  The  assignment  on 
its  face  purports  to  be  an  assignment  for  the  benefit  of  all 
the  creditors.  The  mere  designation  of  persons  as  creditors 
in  the  schedule,  who  may  not  have  valid  claims,  does  not 
render  the  assignment  void.  It  is  expressly  provided  by  sec- 
tion 2124  of  the  code  that  ^'  no  assignment  shall  be  declared 
fraudulent  or  void  for  want  of  any  list  or  inventory,"  and 
surely  it  ought  not  to  be  declared  void  because  creditors  are 
listed  who  do  not  have  valid  claims.  To  sum  up  the  whole 
case:  The  plaintiffs  have  ample  protection  against  the  claims 
complained  of  under  section  2121  of  the  code,  wherein  they 
are  authorized  to  appear  and  contest  every  claim  that  is  filed. 
They  cannot  be  allowed  by  attachment  to  gain  the  advantage 
of  being  declared  preferred  creditors  by  alleging  that  some 
of  the  claims  listed  are  fraudulent  It  appears  from  the  act 
that  there  are  some  seventeen  other  creditors,  whose  claims 
are  not  questioned,  amounting  in  the  aggregate  to  some  three 
thousand  dollars.  If  the  claim  of  the  plaintiff  should  be  pre- 
ferred by  attachment  to  such  creditors,  it  would  acquire  an  un- 
just  advantage  in  the  distribution  of  the  results.  This  cannot 
be  allowed.  The  instruction  asked,  or  one  of  like  importi 
should  have  been  given.  This  holding  renders  it  unneces- 
sary to  consider , other  assignments  on  the  intervener's  appeal. 
8.  One  Lyman  Cook  was  also  an  intervener,  and  asked 
against  the  defendant  Byrne  a  judgment  for  rents  which  he 
claimed  to  be  a  preferred  lien  on  the  goods  attached  by  virtue 
of  a  landlord's  lien.  The  court  gave  judgment  against  the 
defendant  for  the  amount  of  three  hundred  and  sixty- two 
dollars,  and  preferred  the  lien  therefor  to  that  of  the  attach- 
ment of  the  plaintiff.  The  plaintiff  company  alone  appeals 
from  the  order.  No  question  is  made  as  to  the  correctness  of 
the  judgment  against  the  defendant.  The  intervention  by 
Cook  presented  the  question  of  a  priority  of  liens  with  the 
plaintiff  company.  The  effect  of  our  holding  is  to  dismiss 
the  plaintiff's  attachment,  and  hence  it  has  no  bucIi  interest 
•a  will  permit  it  to  question  the  correctness  of  the  judgment 
in  favor  of  intervener  Cook, 
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The  jadsmeQC,  on  the  flaintiff'a  appeal,  ii  aflSrmed;   on 
the  appeal  of  the  interveaor,  Mercer,  it  is  reveisecL 


Iif  CufrroDiA.  Lkgis. — ^Aflcording  to  the  Iowa  ttatoto  vnder  whioh  fhm 
leading  ease  was  decided  aa.assiguee  for  the  benefit  of  oreditora  ooonpies  an 
analogous  position  to  that  of  a  receiver,  since  he  is  subject  to  the  order  nnd 
snpermioa  of  the  judge  at' all  times,  so  the  rule  that  property  in  the  hands 
of  a  receiver  is  in  <^o  custody  of  the  law  appliesi  to  this  cases  Teaoat  elc  Bj^ 
Otk  V.  Leufi$,.Sl  Tex.  1;  29  Am.  St  Rep.  776;  AcUmu  v.  ffaskeU,  6  CaL  1 13| 
§5  Am.  Dec  491,  and  note;  Hagtdon  v.  Bamkt  1  Pinney,  61;  39  Am.  Dee* 
276;  AlboMf  City  Batik  v.  Sthermerhom,  9  Paige,  872;  88  Am.  Dea  651. 

AasiaNnNT  ior  ths  BsNurir  or  Crkditobs — Gollatshal  Attack. — ^An 
assignment  in  insolvency  complete  and  regular  on  its  face,  purporting  to 
have  been  made  in  aoccsdanoe  with  the  statute,  cannot  be  attacked  and 
assailed  in  colUters]  preoeedii^s&  BttoadNaLBatiMY.8chraMd^4ZUxDn,n» 
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(84  IoVa,  M8.] 

IfAVDAToar  iNJVHcnoir  Hat  Isstrs  to  Coicpsi.  DBFurDAHn  to  Bsmotb 
A  Dam  erected  by  them  across  the  outlet  of  a  lake  whereby  the  natural 
flow  of  the  waters  from  the  lake  are  retarded  and  the  land  of  the  oom* 
plainant  overflowed,  though  such  dam  was  constructed  several  years  be* 
fore  the  commencement  of  the  suit  and  the  defendants  have  since  done 
nothing  towards  its  maintenance  or  repair,  nor  asserted  any  right  to 
Maintain  it^  nor  are  they  the  owners  of  the  land  on  whioh  it  is  situated. 
If  the  dam  was  built  with  the  knowledge  and  assent  of  the  owner  of  the 
land,  and  he  is  not  shown  to  have  any  interest  that  will  be  subserved  by 
its  continuance,  the  court  will  assume  that  he  will  permit  the  defend- 
ants  to  remove  it. 

IviuNonoN. — An  Injury  Is  Irriefarabls  so  as  to  justify  an  injunction 
against  its  continuance  if  it  is  one  for  which  there  c^n  be  no  adequate 
compensation  in  money,  or  which,  if  continued,  may  become  the  founda- 
tion of  adverse  rights,  or  occasion  a  mnltiplicity  of  suits,  or  matoriallj 
lessen  the  enjoyment  of  property  by  its  owner. 

Suit  to  compel  the  defendants  to  remove  a  dam  erected  by 
them  upon  the  lands  of  one  Oulson,  in  1886,  across  the  mouth 
of  Silver  lake,  whereby  the  lands  of  plaintiffs  adjacent  to 
such  lake  are  caused  to  be  overflowed.  Judgment  for  the 
plaintiffs;  defendants  appealed. 

Piehwing  and  Hartley^  and  Cliggeit  and  £ub,  for  the  appel- 
lants. 

L.  8.  BuUeff  and  Cummins  and  Wright^  for  the  appellee. 

Granger,  J.  1.  The  decree  of  the  district  court  restrained 
the  defendants  from  maintaining  the  dam,  and  ordered  that 


Feb.  1892.]  Tbob  v.  Labbon.  8S7 

tbej  should  remove  the  same  within  sixty  days  from  the  en- 
try ^f  the  judgment;  and  the  appellants  contend  that  the 
eonrt  should  not  have  so  ordered,  because  it  was  a  '*  past  and 
completed  act,  and  not  ground  for  a  preventive  or  mandatory 
injunction." 

We  are  cited  to  Cole  v.  Duke,  79  Ind.  107.  The  case  is  a 
good  illustration  of  the  general  rule  contended  for,  but  is  not 
applicable  to  the  facts  of  this  case.  In  that  case  the  action 
was  to  enjoin  a  city  clerk  from  issuing  an  order  for  the  pay- 
ment of  an  allowance  made  by  the  city  council,  and  before 
process  issued  the  order  had  issued  and  been  paid,  and  the 
court  held  that  the  wrong  ^  could  not  be  corrected  by  an  in* 
junction,  as  its  purpose  is  to  prevent,  and  not  to  correct, 
wrongs."  A  mandatory  writ  was  not  sought  nor  in  any  way 
involved  in  the  case.  Nor  is  Wangelin  v.  Ooe,  60  111.  459,  an 
authority  for  the  appellants'  position  in  this  case.  Both  of 
the  cases  recognize  the  rule  that  injunction  is  a  preventive 
remedy,  and  that  is  the  remedy  sought  in  this  case.  It  is 
not  to  correct  a  wrong  of  the  past,  in  the  sense  of  redress  for 
the  injury  already  sustained,  but  to  prevent  further  injury. 
The  injury  consists  in  the  overflow  of  the  lands  of  the  plain* 
atL  It  was  not  alone  the  building  of  the  dam  that  caused 
the  injury,  but  its  maintenance  or  continuance,  which  is  a 
part  of  the  act  complained  of;  and  its  maintenance  can  only 
be  estopped  so  as  to  prevent  the  injury  by  its  removal.  The 
removal  of  the  dam,  wrongfully  constructed,  is  necessary  for 
and  incidentally  involved  in  the  preventive  redress  which  the 
law  authorizes,  and  no  technical  application  of  a  rule  as  to  a 
mere  method  of  procedure  should  be  allowed  to  defeat  so  plain 
a  rule  of  justice. 

It  is  said  that  the  cases  in  which  mandatory  injunctions 
have  issued  are  those  of  continuing  trespasses  or  nuisances 
in  which  the  defendant  owned  the  land  on  which  the  nui- 
sance was  kept,  or  was  active  in  continuing  i  trespass  or 
nuisance  on  the  land  of  the  complainant;  and  it  is  sought  to 
distinguish  this  case,  because  these  defendants  have  not, 
since  the  building  of  the  dam,  done  any  act  or  asserted  any 
right  to  maintain  the  dam.  The  dam  came  into  being,  and 
continues  to  be,  because  of  their  act  of  construction.  The 
injury  or  trespass  results  from  the  wrongful  act  of  construe* 
tion,  and  the  act  continues  or  is  coexistent  with  the  trespass. 
While  the  dam  continues  as  the  result  of  their  act  of  construe* 
Ibn,  they  may  be  said  in  legal  contemplation  to  be  every  day 
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maintaining  11    We  are  cited  to  no  authority  annonncing  a 
contrary  rule,  and  it  certainly  accords  with  reason. 

2.  It  IB  earnestly  contended  by  the  appellants  that  this  ao- 
tion  cannot  be  maintained  because  the  trespass  complained 
of  is  not  irreparable  in  its  nature.    Just  when  an  injury  will 
be  *^  irreparable"  within  the  meaning  of  the  law,  bo  as  to 
Justify  a  writ  of  injunction,  it  is  perhaps  not  the  province  of  a 
general  rule  to  determine,  because  of  the  great  variety  of  facts, 
under  which  the  allegation  is  made.    It  may,  however,  be 
said  not  to  be  so  compreheneive  in  its  scope  as  to  eaibrace  all 
injuries  for  which   there  could  be  a  money  compensation. 
The  compensation  must  be  adequate,  not  against  the  demands 
of  natural  justice.    The  rule  is  applied  to  threatened  injury  to 
property:  High  on  Injunctions,  sec.  702.    In  the  same  section: 
it  is  said:  *'  So,  where  the  trespass  complained  of  is  repeated  or 
continued  in  the  nature  of  a  nuisance,  or  when  the  wrongful 
acts  continued  or  threatened  to  be  continued  may  become  the 
foundation  of  adverse  rights,  and  may  occasion  a  multiplicity 
of  suits  to  recover  damages,  the  case  presents  such  equitable 
features  as  to  entitle  complainant  to  the  aid  of  such  injunc- 
tion."   In  Gould  on  Waters,  section  609,  under  the  subject 
of  ''  Irreparable  Injury,"  it  is  said:  **  The  court  is  not  gov* 
erned  by  questions  of  pecuniary  value,  but  will  remedy  and 
prevent  an  injury  which  it  may  reasonably  be  supposed  would 
materially  lessen  the  enjoyment  of  property  by  its  owner." 
This  case  is  within  the  scope  of  the  rules  thus  announced. 
To  what  extent  the  injury  will  extend,  how  long  the  dam 
would  be  maintained,  when  the  rights  of  the  plaintiff  could 
be  determined  by  resorts  to  actions  at  law,  are  matters  of  so 
much  uncertainty  and  of  probable  litigation  that  equity  and 
justice  demand  a  speedy  and  conclusive  determination  of  the 
questions.     It  may  further  be  said  that  courts  of  equity  have 
long  taken  cognisance  of  actions  for  back  flowage  of  water, 
the  obstruction  of  watercourses  and  the  diversion  of  streams: 
Angell  on  Watercourses,  sec.  445. 

8.  Ounder  Gulson  is  the  owner  of  the  land  on  which  the 
dam  is  built,  and  it  is  claimed  that  the  defendants  would  be 
trespassers  in  going  onto  the  land  to  remove  the  dam.  The 
dam  was  built  with  the  knowledge  of  Gulson,  as  shown  by 
bis  evidence;  and  his  assent,  expressed  or  implied,  may  be 
assumed  upon  the  record  before  us,  not  only  for  its  erection 
but  its  continuance;  and,  whatever  might  be  the  legal  effect 
of  an  objection  by.  Gulson  to  a  removal  under  the  order  of  the 
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eourty  and  how  far  such  an  objection  would  excuse  obedience 
to  the  order,  we  need  not  now  consider.  We  may  rather  as* 
rame  that  the  license  before  granted  will  be  continued  in  the 
fiilfillment  of  a  legal  obligation  by  the  defendants.  We  are 
not  informed  that  Oulsou  has  any  interest  to  be  subserved  by 
the  continuance  or  abatement  of  the  dam. 

4.  Upon  the  question  of  fact  whether  or  not  the  dam  raised 
the  water  in  the  lake  above  the  natural  stage  there  is  a  large 
mass  of  testimony  for  and  against  the  proposition.  No  reason- 
ably limited  quotation  could  serve  to  show  the  evidence  from 
which  the  fact  ia  to  be  found.  The  lake  is  meandered,  and 
the  title  thereof  in  the  public.  That  the  dam  raises  the  water 
in  the  lake  above  the  natural  height,  or  that  to  which  parties 
have  a  legal  right  to  maintain  it,  resulting  in  a  damage  to  the 
plaintiff  by  the  overflow  of  his  land,  is  not  to  our  minds  a 
doubtful  question.  The  difficult  question  to  determine  is  the 
height  to  which  the  bed  of  the  outlet  to  the  lake  may  be  kept, 
so  as  to  preserve  the  rights  of  parties  against  too  high  or  too 
low  water.  The  decree  of  the  district  court  prohibits  the 
defendants  from  ^  erecting  and  maintaining  any  dam  or  ob» 
stmction  in  said  outlet''  The  present  dam  is  made  of  a  log, 
some  twenty-six  feet  in  length  and  some  ten  or  twelve  inches 
through  at  one  end  and  eight  inches  at  the  other.  The  testi- 
mony is  not  uniform  on  this  point.  Above  the  log  was  placed 
brush,  sand  or  earth,  so  as  to  raise  the  top  of  the  dam  some- 
what above  the  top  of  the  log.  It  is  likely  the  eflect  of  the 
dam  is  to  raise  the  water  from  twelve  to  sixteen  inches  above 
what  it  would  be  if  the  bottom  of  the  log  was  the  height  of 
the  bed  of  the  channel.  There  is  some  evidence  tending  to 
show  that  the  ground  where  the  ends  of  the  log  rest  is  higher 
than  the  ground  between,  and  that  water  would,  if  noi  ob- 
structed, run  under  the  log.  Considerable  uncertainty  at- 
tends the  finding  of  such  facts  from  the  evidence,  but  our 
conclusion  is,  upon  the  record,  that,  if  the  channel  of  the  out- 
let should  be  kept  at  the  height  of  the  bottom  of  the  log,  it 
would  best  protect  the  rights  of  all  parties.  The  terms  of  the 
present  decree  would  not  permit  this,  but  would  prevent  any 
dam  or  obstruction  in  the  outlet.  It  is  possible  tiiat  the  bed 
of  the  outlet  is  not  lower  than  the  bottom  of  the  log,  and,  if 
not,  the  removal  of  the  dam  would  eflect  the  desired  purpose. 
We  think  the  decree  should  be  so  modified  as  to  not  prevent 
the  bed  of  the  outlet  from  being  kept  at  the  designated  height 
— that  is,  the  height  of  the  bottom  of  the  log. 


S40  Tbox  •«  LABflOft  [Iow». 

&  It  is  said  that  the  tesUmonj  shows  tLdtt  the  defendant 
Lars  Larson  did  not  help  to  erect  the  dam  or  to  maintain  it^ 
and  that  the  decree  as  to  him  is  without  support.  This  view 
of  the  appellant  is  correcti  and  as  to  the  defendant  LarsoD, 
the  bill  should  be  dismissed.  There  is  no  other  question  that 
we  need  oouBider,  and  the  decree  of  the  district  coorti  with 
the  modifications  suggested,  is  affirmed. 


Iv  jimoiiDir— MABiUTcanr  10  Oqmfil  Rbkotmi  or  QMimiramui  nr 
BiBBiif.— A  mandaiory  injiraotioii  may  iMae  to  eompel  the  remoral  of  ob- 
ilnMtioBt  piMtd  IftailNMnMutonInd  Uw  flow  of  thewaterntt 
IdlKi  muk  liWtimliiim  who  fceflti  Whariom  w.  Jkttmu^  S4  low,  107, 

lajiwiriai  laaarAaiMJi  bjusr.— lajuy  fa  jirtpewblo  whJA 
h%  moMnrod  bjeaj  pooanUry  tiuidards  DmdlqfY.  Bm^  S7  Md.  44|  1 
8t  lUpw  SS8L  Mid  •ztendod  notoi  PtidtUU  r.  JTfalii^  39  La.  Ana.  901;  4  Aa. 
•t  Bopw  9il(  and  Bolot  XottfarT.  iftay,  dSLiw  Ana.  lOlSt  BnalwMtoto 
IK.  OvfMltafv  »  Aa.  81.  Eiffw  ISik 
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Banoob  Satihos  Bank  v.  Niagara  Fibb  Insub- 

AKOB  Company. 

ABBITKATI0V— Oovsviffnra  Tbied  PmBaoNtu^AppnlMn  ippofnted  to  m- 
•irtiin  th*  Iom  Miilting  to  innind  yroptrtj  from  a  Art  may  oontnlfc  a 
lUfd  ponon  abosi  any  matter  im  eontrovarqr  aad  may*  if  th^  mo  fil^ 
aoi  vpoB  the  opinion  of  that  ponon  in  forming  their  own  Judgment  and 
in  making  the  award.  All  that  ii  neoeeeary  ie  that  they  ehonld  form  a 
.  Judgment  of  their  own*  and  not  adopt  nor  abeolotely  follow  the  opinion 
of  the  pereon  eonsalted  in  oontraTention  of  any  opinion  of  tiieir  own. 

AcnoN  on  a  polioj  inBuring  against  loss  by  fire.  The  de- 
fendant pleaded  that  the  damage  suffered  by  the  fire  had 
been  submitted  to  appraisers  and  by  them  estimated  at  nine 
hundred  and  twenty-seven  dollars  and  forty  cents.  The  trial 
court  ruled  out  the  award  altogether  and  the  jury  returned 
aTerdiot  in  favor  of  the  plaintiff  for  one  thousand  and  ninety* 
five  doUars  and  thirty  cents. 

O.  P.  SUUar^  for  the  plaintifll 

BaUr^  Baker  and  OomUhf  for  the  defendant 

WmTBHousii  J.  A$$ump$U  on  a  policy  of  insurance  against 
loss  or  damage  by  fire  to  an  amount  not  exceeding  two  thoiH 
sand  doUars  on  the  hotel  building  known  as  the  Bangor 
Housew  The  contract  in  suit  was  one  of  right  policies  issued 
by  different  companies  on  the  same  propertyi  amounting  in 
the  aggregate  to  fifteen  thousand  dollars. 

The  house  was  damaged  by  fire  on  the  fifth  day  of  Mayi 
1889,  and  it  was  not  in  controversy  that  the  policy  in  suit  was 
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Talid,  and  that  the  defendant  corporation  was  liable  to  pay 
the  plaintiff  its  proportional  part  of  the  damage,  according  to 
the  terms  of  its  contract.  The  amount  of  damage  which  the 
plaintiff  was  entitled  to  recover,  and  the  mode  of  its  adjust- 
ment, were  the  only  subjects  of  contention  between  the  parties. 

The  policy  in  suit  contains  the  following,  among  other  sUpu* 
lations:  ''This  company  shall  not  be  liable  beyond  the  actual' 
cash  value  of  the  property  at  the  time,  if  loss  or  damage 
occurs,  and  the  loss  or  damage  shall  be  ascertained  or  esti* 
mated  according  to  such  actual  cash  value;  said  ascertain- 
ment or  estimate  shall  be  made  by  the  insured  and  this 
company,  or,  if  they  differ,  then  by  appraisers,  as  hereinafter 
provided,  and  the  amount  of  loss  or  damage  having  thus  been 
determined,  the  sum  for  which  this  company  is  liable  pursu* 
ant  to  this  policy  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate  and  satisfactory  proof  of  the  loss 
having  been  received  by  this  company  in  accordance  with 
the  terms  of  this  policy." 

'^  In  the  event  of  disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertained  by  two  compe- 
tent and  disinterested  appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so  chosen  shall  first 
select  a  competent  and  disinterested  umpire;  the  appraisers 
together  shall  then  estimate  and  appraise  the  loss,  stating 
separately  sound  value  and  damage,  and,  failing  to  agree, 
shall  submit  their  differences  to  the  umpire;  and  the  award 
in  writing  of  any  two  shall  determine  the  amount  of  such 
loss.'' 

*'  The  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received  by  this  company, 
including  an  award  by  appraisers  when  appraisal  has  been 
required." 

''No  suit  or  action  on  this  policy  for  the  recovery  of  any 
olaim  shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements." 

Having  reference  to  these  provisions  of  the  policy,  but  before 
any  disagreement  had  in  fisct  arisen  with  respect  to  the 
amount  of  the  damage,  the  parties  entered  into  a  written 
agreement  in  which  it  was  stipulated  that  two  appraisers 
named,  duly  selected,  one  by  each  party  (together  with  a 
third  person  to  be  appointed  by  them  if  necessaryi  to  decide 
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•poQ  qnestionB  of  difference  only)  ■hoold  ^  appraise  and  eeti- 
male  at  the  ime  cash  value  the  damage  by  fire  to  the  prop- 
ffty,''  eta  Failing  to  agree,  these  appraisers  selected  an 
vinpire  aad  the  three  perfixrmed  the  duty  to  which  they  were 
appointed  and  made  and  signed  a  unanimous  report  apprais- 
ing the  aggregate  damage  at  six  thousand  nine  hundred  and 
fifty-three  dollars  and  fifty  cents.  Proofs  of  loss  were  accord- 
ingly signed  and  sworn  to  by  the  insured  and  delivered  to 
the  agent  of  the  defendant  company,  claiming  from  the  com« 
pany  the  sum  of  nine  hundred  and  twenty-seven  dollars  and 
forty  cents,  being  its  proportional  part  of  the  aggregate  dam« 
age  as  fixed  by  the  report  of  the  appraisers.  Subsequently, 
however,  notice  was  sent  to  the  defendant  by  the  insured  that 
these  proofs  of  loss  were  withdrawn. 

Thereupon  the  defendant  pleaded  in  defense  a  **  legal  and 
valid  award  in  writing/'  respecting  the  amount  of  damage, 
and  introduced  in  evidence  the  written  agreement  for  submis* 
ilon,  the  report  or  award  signed  by  the  original  appraisers 
and  the  nmpire,  and  the  ^'proofis  of  loss''  above  described.  A 
draft  sent  by  the  defendant  company  in  payment  of  the  sum 
daimed  in  the  proofis  of  loss  was  also  offiered  in  evidence  by 
the  defendant's  counsel,  for  the  purpose  of  showing  its  accept- 
ance of  the  proofs  of  loss,  and  compliance  on  its  part  with  the 
provisions  of  the  policy. 

But  it  was  contended  that  the  award  v^as  not  valid  and  bind- 
ing upon  the  plaintiff  because  it  was  apparent  on  the  face  of  the 
report  that  it  did  not  conform  to  the  terms  of  the  submission, 
and  because  it  further  appeared  from  extrinsic  evidence,  as  it 
was  claimed,  that  the  umpire  did  not  confine  himself  to  the 
decision  of  questions  of  difference  only,  in  the  manner  con- 
templated by  the  submission;  and  that  with  respect  to  certain 
branches  of  the  appraisal  be  had  not  acted  co  his  own  judg- 
ment, but  on  the  judgment  of  other  persons  consulted  by  him 
without  the  knowledge  of  the  plaintiff. 

Although  the  award  made  by  the  appraisers  may  be  regu- 
lar and  sufficient  in  form,  it  may  undoubtedly  be  impeached 
for  ^aud  or  misconduct  on  the  part  of  the  appraisers,  or  on 
other  grounds  which  vitiate  all  awards.  On  the  other  hand, 
it  is  obviously  competent  for  the  parties  to  modify  or  waive 
any  provisions  of  their  written  contract  by  a  subsequent  mu- 
tual agreement  not  in  writing:  Wiggin  y.  Ooodwifif  68  Me. 
892;  Ooi9  v.  Nugent,  6  Barn.  &  AdoL  65;  HaU  v.  Norwalk 
Fire  Im.  Oo.^  67  Conn.  105.    The  last-named  case  is  precisely 
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in  pointy  and  the  court  say:  **  The  provision  iu  the  policy 
ferred  to  was  not  designed  to  prescribe,  and  it  does  not  intend 
to  1  f ascribe,  any  form  of  submission.  It  only  gives  certaiis 
leading  features  of  the  submissicm,  which  were  in  fact  sub* 
stantially  complied  with.  •  •  •  .  But  the  capacity  of  the  pai^ 
ties  to  contract  could  not  be  restricted  by  the  policy  so  that 
they  could  not  waive  its  requirements  and  make  a  submiBsion 
to  suit  themselves,  provided,  of  course,  it  was  not  otherwise 
nnlawfuL" 

So  far,  therefore,  as  there  is  any  material  difference 
respecting  the  duties  of  the  appraisers  or  the  umpire,  be- 
tween the  provisions  of  the  policy  and  the  terms  of  the 
written  agreement  for  a  submission,  the  former  is  presump- 
tively superseded  by  the  latter,  and  in  such  a  case  the  duties 
of  the  appraisers  and  of  the  umpire  are  to  be  ascertained,  and 
their  conduct  examined  with  reference  to  the  terms  of  the 
submission  actually  signed  by  the  parties. 

With  respect  to  the  conduct  of  the  appraisers,  it  appears 
that  Willard  Cutter,  of  Bangor,  the  umpire,  had  resided  in 
that  city  for  more  than  forty  years,  had  been  a  contractor 
and  builder  for  thirty  years,  and  was  familiar  with  the 
prices  of  labor  and  materials  in  Bangor.  In  regard  to  his 
action  as  an  appraiser  he  testified  as  follows:  '*I  come  to 
painting  now.  I  partially  figured  that  myself  and  then  I 
thought  I  would  get  a  painter  to  figure  it.  •  ...  To  a  certain 
extent  this  is  what  I  got  from  Marston  and  Oorham.  These 
are  the  figures  which  I  adopted  as  my  own.*'  He  further  te^ 
tified  expressly  that  the  figures  made  up  by  him  after  obtain* 
ing  this  information  were  his  own  judgment  of  the  actual 
damage  to  the  property.  There  was  no  claim  that  Mr.  Cut* 
ter  had  not  acted  throughout  with  entire  disinterestedness, 
and  from  an  honest  purpose  and  desire  to  reach  a  just  and 
correct  appraisal.  His  estimate  of  the  aggregate  damage  had 
been  adopted  by  the  original  appraisers  as  the  amount  of  the 
unanimous  award  which  was  made  and  published. 

Upon  this  branch  of  the  case  the  presiding  judge  said  to 
the  jury: 

*^  I  am  requested  to  give  you  this  instruction:  ^That  an  ap- 
praiser in  the  case  here  has  the  right,  on  any  special  branch 
of  the  appraisal,  as  an  appraiser,  to  make  use  of  the  judgpnent 
of  another  skilled  in  that  special  branch,  upon  whom  he  can 
depend,  and  the  valuation  of  that  person  is  his  if  he  ohoosei 
to  adopt  it.'    I  cannot  give  you  that  instruction.    I  do  not 
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think  I  oan  change  the  instruction  I  gave  yon  upon  that  sab* 
jaet  If  after  getting  an  opinion,  if  after  getting  an  estimatei 
tte  appraiser  does  not  tnat  it  as  his  own  judgment,  but  acta 
apon  it  as  the  judgment  of  the  other  party,  I  have  said  to  you 
it  would  not  be  binding.  But  he  may,  after  getting  the  opin* 
ion  of  another,  act  upon  his  own  judgment,  uninfluenced, 
perhaps  nnaffeeted  entirely,  by  the  opinion  of  another.  But 
what  I  eall  your  attention  to  is  the  adoption  by  a  referee,  or 
an  appraiser,  of  an  estimate  or  judgment  of  a  third  party 
where  he  haa  none  of  his  own,  and  where  he  acts  upon  the 
jadgment  of  a  third  party  as  the  basis  of  his  own  action,  with* 
eot  forming  an  intelligent  judgment  of  his  own." 

This  instruction  was  also  requested:  *'  That  an  appraiser  or 
Arbitrator  may  call  in  the  aid  of  a  third  person  skilled  in  a 
ipeeial  branch  embraced  in  the  appraisal,  and  may  give  to 
the  estimate  of  such  third  person  such  weight  and  credence 
SB  he  sees  fit,  even  to  the  point  of  founding  his  judgment  upon 
that  estimate,  provided  he  adopts  that  as  his  real  judgment'' 
And  the  court  said:  '*  I  do  not  see  any  necessity  of  instructing 
you  further  upon  this  branch  of  the  case." 

Touching  this  question,  the  early  case  of  Emery  v.  Wase^  6 
Tes.,  Jr.,  846,  is  a  leading  and  important  one.  It  involved  an 
Agreement  to  sell  an  estate  at  a  price  to  be  fixed  by  arbitra- 
tion, and  it  was  objected  that  the  arbitrator  did  not  exercise 
his  own  judgment  in  regard  to  the  value  of  certain  timber* 
But  the  Master  of  the  Rolls  said:  ''  That  alone  is  not  sufficient 
to  pvove  an  award  bad;  for  a  man  may  make  use  of  the  judg- 
ment of  another  upon  whom  he  can  depend,  and  the  valuation 
cf  that  person  is  his  if  he  chooses  to  adopt  it"  On  appeal 
L>rd  Eldon  concurred  in  this  view:  Emery  v.  TFoss,  8  Ves.,  Jr., 
601  In  SouUby  ▼.  Hodgeon^  8  Burr.  1474,  the  arbitrators, 
beuig  unable  to  agree,  chose  an  umpire,  and  acted  with  him. 
The  only  question  was  whether  the  umpirage  was  duly  made 
•ecording  to  the  power  given  to  the  umpire,  or  whether  it  was 
▼itiated  by  the  arbitrators  joining  in  it  The  court  were  said 
by  Lord  Mansfield  to  be  **  unanimous  and  clear  that  this  was 
the  unipirage  of  the  umpire  only.  He  was  at  liberty  to  take 
what  advice  or  opinion  of  assessors  he  pleased."  In  Ander* 
•on  V.  Wallaee^  8  Clark  &  F.  26,  it  was  held  that  by  adopting 
in  terms  the  opinion  of  a  thirtd  person,  consulted  by  tbem, 
the  arbitrators  do  not  constitute  him  an  umpire,  but  make 
his  o^nion  their  own,  and  their  award  cannot  be  im« 
peached  on  that  ground.    In  his  work  on  arbitration,  8d  ed^ 
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p.  199,  Mr.  Basiell  says:  '*  The  oases  are  numerouB  to  show 
that  an  arbitrator  may  submit  a  material  question  affeot- 
ing  the  merits  of  the  ease  to  another,  and  after  hearing  his 
opinion  adopt  it  as  his  own,  upon  the  credit  which  he  gives  to 
the  judgment  and  skill  of  the  pers(m  to  whom  he  refers." 

In  Morse  on  Arbitration,  p.  169,  after  oiting  numerons  au- 
thorities the  author  says:  ^*  The  theory  is  sufficiently  plainly 
developed  in  these  English  oases  that  the  arbitrator  may,  for 
his  own  information  and  guidance,  ask  information  from  per- 
sons whose  capacity  to  form  an  accurate  opinion  conoeming 
the  subject  matter  he  relies  upon;  that  the  statements  thus  ob- 
tained by  him  are  to  be  treated  as  evidence  or  as  aids  by  which 
he  may  make  up  his  own  opinion.  He  may  give  them  each 
weight  and  credence  as  he  sees  fit,  even  to  the  point  of  found- 
ing bis  judgment  upon  them;  but  it  is  essential  that  he  should 
form  his  judgment,  and  not  adopt  and  follow  them  absolutely, 
blindly,  or  in  contravention  of  an  actual  opinion  of  his  own.** 

Referees  may  also  ** make  inquiry  abroad  to  ascertain  for 
their  own  satisfaction  the  price  of  work,  or  the  truth  of  any 
other  matter  which  may  be  said  comparatiyely  to  be  of  a  pub- 
lic nature.  This,  it  is  said,  so  far  from  being  irregular,  would 
be  highly  commendable:  Morse  on  Arbitration,  187.  See  also 
Vannah  v.  Carney^  69  Me.  221. 

But  it  is  unnecessary  to  the  decision  of  the  question  here 
raised,  to  adopt  in  its  full  extent  the  doctrine  apparently 
established  by  these  authorities  relating  to  the  ordinary  sub- 
mission of  an  existing  controversy  to  referees.  The  question 
here  does  not  arise  in  connection  with  a  general  submission  to 
arbitration. 

It  was  a  proceeding  for  the  ascertainment  of  a  single  fact  or 
the  settlement  of  a  particular  question  in  the  chain  of  evi- 
dence, and  not  originally  designed  to  terminate  the  whole 
controversy.  In  the  absence  of  definite  knowledge  as  to  the 
extent  of  the  loss,  and  in  antictpation  of  a  possible  disagree- 
ment, it  was  mutually  agreed  that  the  damage  should  be 
**  ascertained  and  estimated ''  by  competent  and  disinterested 
appraisers,  selected  with  special  reference  to  their  knowledge, 
skill,  and  experience  in  regard  to  the  subject  matter.  This 
duty  is  to  be  performed  by  the  appraisers  mainly  by  the  aid 
of  a  personal  examination  of  the  premises  and  an  application 
of  their  personal  knowledge.  They  are  not  expected  to  hold 
a  formal  session  of  court  to  determine  an  entire  controversy 
after  hearing  pleadings,  evidence,  and  argument.    Their  pro* 


Aug.  1892.]    Bahqob  Sat.  Bank  v.  Niagara  F.  In&  Co.   347 

eeediiigi  rMemble  moie  the  process  of  taking  expert  testi- 
■loiiy.    Whether  mere  Taluers  or  appraisers  thus  appointed 
far  sneh  a  purpose  ean  be  deemed  arbitrators  in  any  proper 
sense  or  fiir  any  purpose  there  is  no  occasion  to  decide.    The 
authorities  are  not  in  harmony  upon  the  subject:  See  Horse 
on  ArbitraUony  88,  42,  and  cases  cited.    It  is  not  necessary 
to  follow  the  diflTerent  courts  in  their  ingenious  efforts  to  trace, 
fi>r  all  cases,  a  line  of  distinction  between  a  mere  appraise* 
ment  and  an  ordinary  submission  to  arbitration.    The  result 
may  be  that  such  appraisers  are  properly  considered  arbi- 
trators for  some  purposes,  but  not  in  all  respects.    AU  are 
invested  with  qwiti  judicial  functions,  which  must  be  dis* 
eharged  with  absolute  impartiality,  without  the  improper  in- 
terference of  either  party,  or  undue  influence  from  any  source. 
But  appraisers  may  be  said  to  act  in  the  twofold  capacity  of 
arbitrators  and  experts.    In  their  character  of  experts  they 
not  only  give  effect  to  opinions  based  directly  on  their  per- 
sonal experience  and  knowledge,  but  also  opinions  founded 
in  some  measure  upon  information  which  may  not  be  so 
direct  and  original  as  to  be  competent  in  itself  as  primary 
tridence.    A  witness  called  as  an  expert  is  expected,  before 
testifying,  to  refresh  his  memory  and  confirm  his  judgment 
by  an  examination  of  authorities  and  conference  with  other 
experts.    The  umpire  did  preoisely  this,  and  no  more,  in  the 
ease  at  bar.    After  making  an  examination  of  the  premises 
And  certain  estimates  of  his  own,  he  made  inquiry  of  an  ex- 
perienced and  disinterested  painter  respecting  the  cost  of 
painting.    His  oonclusions  may  have  been  affected  and  mod- 
ified to  some  extent  by  the  information  thus  obtained,  but  he 
declares  that  his  report  correctly  represented  his  own  judg- 
ment.   He  was  not  only  unconscious  of  any  impropriety  in 
seeUng  this  information,  but  was  evidently  engaged  in  a  care- 
ful and  conscientious  effort  to  reach  a  just  and  correct  ap» 
praisaL    So  far  from  being  improper  and  illegal,  his  conduct 
was  entirely  praiseworthy.    Any  rule  which  would  prohibit 
An  appraiser  from  thus  qualifying  himself  to  do  justice  be* 
tween  the  parties,  so  £Eir  from  being  an  aid  in  the  ascertain- 
ment of  truth,  would  be  an  essential  obstacle  to  it    Two  or 
three  appraisers  with  personal  knowledge  so  definite  and  com- 
prehensive AS  to  embrace  all  the  details  of  the  damage  could 
not  ordinarily  be  found.    Either  a  court  must  be  held  to  hear 
•videnooi  or  a  separate  appraiser  appointed  for  each  of  the 
numerous  special  branches  of  an  appraisaL    Such  a  rule 
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would  be  incoDsistent  with  the  approved  and  eataUisliad 
methods  of  oondactiDg  important  departments  of  busineflo, 
and  tend  to  defeat  the  very  object  contemplated  by  the  parties 
in  providing  for  an  appraisement 

The  instructions  requested  by  the  defendant's  counsel  upon 
this  point  were  evidently  drawn  with  direct  reference  to  the 
authorities  cited,  and  appear  to  be  in  harmony  with  the  prin* 
ciples  here  enunciated;  but  the  language  of  the  charge  upon 
this  branch  of  the  case,  which  was  doubtless  inadvertently 
usedy  taken  in  connection  with  the  refusal  to  give  the 
quested  instructions,  was  calculated  to  give  the  jury  an 
neous  impression  of  the  law  respecting  the  conduct  and  daty 
of  an  appraiser  under  the  circumstances  disclosed  by  the  evi- 
dence in  this  case. 

Exceptions  sustained. 

Pbtebs,  C.  J.y  Walton,  Viboin,  Bmxbt,  and  Fostkb.,  JJ., 
concurred.  ___^ 

ABBrrRATTOir-~OoNSULTiiro  Tbou)  Pntsoim.— An  award  ol  arUtmtofS 
wUl  nofc  be  Mt  Mide  upon  th«  ground  that  they  oonmltad  with  n  penon  imI 
an  arbitrator,  if  it  appears  that  they  acted  on  their  own  Jadgment  in 
ing  their  determiDation:  Simcm  t.  Milk,  80  OaL  118^  dted  ia  the  nolo 
Bru$h  V.  Fkker,  14  Am.  St.  Bep.  618, 


Simpson  t;.  Blaisdbll. 

(86  Mains,  199.] 

DuMy  iDBHTifTiNG  Laxto  AfTSB  THs  CoM  VBTANCB  Is  Madb.— When  a  trsol 
of  land  intended  to  be  conreyed  ia  not  identified  in  the  eonTeyanoi^  tfao 
partiea  may  afterwards  snnrey  and  stake  ont  the  land  oonTeyed,  and  if 
the  grantee  then  takes  possession^  this  ascertains  the  grant  and  gives 
effect  to  the  deed. 

OomTANOi  OT  Onb-halt  av  AoBt  OT  Lahd  Near  the  VTbabf,  or  at  tho 
whaxi,  and  describing  the  wharf,  is  not  Toid  for  nncertainty,  if  the  par- 
ties^ either  before  or  after  making  the  oonyeyanoe^  snrrey,  or  stake  oat 
the  paroel  from  the  grantor's  sarronnding  land,  or  the  grantee  takes 
possession  of  the  partionlar  paroel  with  the  acquiescence  of  the  grantor. 

OomnTAiroi— DiCLARATioirs  to  Show  Locatioh  or  Land  Gonystkd. — ^If 
land  conTeyed  in  a  deed  is  described  therein  as  a  one-half  acre  tract  near 
the  wharf  or  at  the  wharl^  the  declarations  of  the  grantor  avuie  ■ahee> 
faently  as  to  the  boondaries  of  the  land  so  oonvoyed  a—  iJmissibln  in 
evidence  against  one  claiming  title  nnder  him. 

Rial  action  to  recover  a  tract  of  land*    Verdlet  for  the 

plaintiff. 
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Jkatif  and  Higgim^  for  the  plaintifiE^ 
WinoM  and  King^  for  the  defBodant 

PmimBB,  C.  J.  The  demandantB  claini  title  to  an  nndivided 
aizUi  of  a  certain  half-acre  of  land  which  Joseph  Blaiedell 
nndertooky  by  his  deed  given  in  1838,  to  convey  to  George 
Hinman  and  Samuel  P.  Donnelly  which  deed  contains  the 
floUowing  description: 

*^  Beginning  at  a  pine  tree  spotted  on  four  sides  near  the 
southeast  comer  of  the  Card  lot  (so  called);  thence  running 
west  twelve  degrees  north  fifty-six  rods  to  a  birch  tree  spotted 
on  fonr  sides;  thence  running  north  twelve  degrees  east  twenty 
rods  to  a  hemlock  stump  spotted  on  four  sides;  thence  run- 
ning east  twelve  degrees  south  fifty-six  rods  to  a  stump  spotted 
on  four  sides  near  a  large  rock;  thence  south  twelve  degrees 
west  twenty  rods  to  the  point  of  beginning,  and  containing 
•even  acres,  more  or  less.  Also  a  road  from  said  land  to  the 
shore  in  the  place  that  will  best  convene  the  said  Hinman 
and  Donnelly  together  with  the  wharf  built  by  Wooster  and 
Sanborn  in  the  year  1836,  together  with  all  the  privileges  and 
appurtenances  thereunto  belonging.  Also  one-half  of  an  acre 
of  land  near  the  wharf  or  at  the  whar£" 

The  seven-acres  parcel  was  purchased  for  a  granite  quarry 
upon  it.  The  road  was  for  the  convenience  of  transporting 
granite  from  the  quarry  to  the  shore;  and  the  half-acre  was 
undoubtedly  intended  to  be  a  place  for  depositing,  accord- 
ing to  the  needs  of  the  quarrying  business,  granite  at  the 
shore.  The  controversy  here  is  over  the  parcel  of  half  an 
acre;  the  defendant  contending  that  the  deed,  so  far  as 
affecting  that  parcel,  is  inoperative  and  void  for  the  want  of 
sufficient  description,  and  that  the  insufficiency  cannot  be 
supplied  by  any  oral  evidence.  The  question  presented  here 
is  to  be  considered  precisely  as  it  might  have  been  had  it 
arisen  between  the  original  parties  to  the  deed,  inasmuch  as 
the  present  parties  make  their  claims  respectively  by  inherit- 
ance through  and  under  him. 

In  approaching  the  task  of  making  effiactive,  if  we  legally 
can,  the  apparently  uncertain  description  in  this  deed,  we 
must  remember  that  the  law  desires  to  sustain  the  validity 
of  this  class  of  instruments  wherever  it  can.  Says  Mr.  Pow- 
ell, the  writer  on  this  subject:  "The  law  is  curious  and  almost 
subtilizes  to  find  reasons  and  means  to  make  assurances  and 
deeds  inure  according  to  the  just  intent  of  parties,  and  t< 
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avoid  wrong  and  injury  which,  by  abiding  by  rigid  rulea, 
may  be  brought  out  of  innocent  acts  ":  See  8  Washburn  on 
Real  Property,  6th  ed.,  •621.  Said  Barrows,  J.,  in  CHlmf  T- 
Childs,  73  Me.  130:  '*  Moreover,  it  is  well-settled  law  that  a 
deed  shall  not  be  held  void  for  uncertainty,  but  shall  be  so 
construed,  whenever  it  is  possible,  as  to  give  eflTect  to  the  in- 
tention of  the  parties,  and  not  defeat  it;  and  that  this  may  be 
done  whenever  the  court,  placing  itself  in  the  situation  of  the 
grantor  at  the  time  of  the  transaction,  with  knowledge  of  the 
surrounding  circumstances  and  of  the  force  and  import  of  the 
words  used,  can  ascertain  his  meaning  and  intention  from 
the  language  of  the  conveyance  thus  illustrated." 

The  questionable  description  in  the  deed  before  us  is  by  no 
means  a  blank.    It  fixes  the  locality  **at  or  near  the  wharf." 
It  is  not  a  roving  half-acre.    The  purposes  for  which  it  was 
purchased,  in  connection  with  the  use  of  the  quarry  and  road 
and  wharf,  may  indicate  its  proximate  location,  as  it  would 
be  a  half-acre  adaptable  to  the  use  intended  to  be  made  of  it. 
The  original  parties  to  the  deed,  long  ago  deceased,  must 
have  understood  just  what  territory  was  supposed  to  be  oon« 
veyed. 

Now,  there  were  two  ways  in  which  the  parties  might  have 
consummated  the  conveyance  of  the  half-acre  according  to 
their  intention.  They  could  survey  out  the  parcel  from  the 
grantor's  surrounding  land,  and  then  make  the  deed  of  it,  or 
could  first  make  the  deed  an^  survey  out,  and  identify  the 
parcel  afterwards. 

The  demandant's  position  is  that  one  or  the  other  of  these 
methods  of  making  certain  the  location  of  the  parcel  was 
adopted.  While  either  mode  would  be  legitimate,  the  indi- 
cations are  that  after  the  deed  was  delivered  the  grantor 
assigned  a  certain  half-acre  to  the  grantee,  which  the  latter 
accepted;  or  that  the  grantee  appropriated  to  himself  a  certain 
half-acre  with  the  acquiescence  of  the  grantor,  possession  and 
occupation  following  afterwards.  Suppose  that  Hinman,  after 
receiving  his  deed,  had  selected  out  a  half-acre,  and  entirely 
covered  it  with  permanent  structures,  or  had  surrounded  it 
with  a  permanent  fence,  the  structures  of  fence  remaining  to 
this  day,  and  the  grantee  being  in  possession  all  the  time, 
could  any  possible  criticism  defeat  the  title  of  the  latter? 
And  would  not  the  result  be  the  same  even  if  there  were  no 
evidence  of  any  assignment  or  appropriation  of  the  half-acrs 
more  than  the  fact  of  such  demonstrative  possession  and  oe- 
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capaiion?  The  supposed  cases  would  be  strong  illustrations 
of  the  principle  involved,  but  the  same  result  may  be  attained 
npoD  less  cogent  bat  still  satisfactory  evidence,  and  the  prin- 
ciple would  be  the  same.  What  the  entire  testimony  was  on 
that  point  we  are  not  informed,  as  the  case  is  not  fully  re- 
ported; nor  do  we  know  whether  there  has  ever  before  this 
been  any  question  as  to  the  true  location  of  the  half-acre  lot. 
These  principles  are  illustrated,  either  partially  or  fully,  by 
many  decided  cases  which  sustain  the  general  proposition, 
qaoted  by  the  demandant's  counsel  from  Washburn  on  Real 
Property,  as  follows:  **Thus,  to  sell  ten  acres  of  land  without 
deecribing  any  boundaries  to  the  same  would  be  void;  but  if 
the  parties  then  go  on  and  stake  out  that  quantity  of  land, 
and  the  grantee  takes  possession  of  it,  it  ascertains  the  grant 
and  gives  effect  to  the  deed."  The  case  of  Farrar  v.  Cooper^ 
84  Me.  894,  is  much  like  the  present  case,  and  directly  sup- 
ports the  demandant's  contention. 

The  defendant  excepts  to  the  admission  of  the  testimony  of 
the  demandant's  witness,  Ambrose  Simpson,  upon  which  prob- 
ably the  Terdict  in  favor  of  the  demandant  largely  depended. 
His  story,  in  substance,  was,  that  in  1857  he  and  his  brother 
were  purchasing  of  the  same  Joseph  Blaisdell  land  contiguous 
to  the  half-acie  in  question,  and  that  they  called  upon  Blais- 
dell to  show  them  the  location  of  the  half-acre  lot;  that 
thereupon  Blaisdell  procured  a  surveyor  to  measure  the  lines 
about  it,  he  (Blaisdell)  indicating  the  lines  to  the  surveyor 
in  presence  of  the  witness;  and  that  the  half-acre  so  shown 
and  measured  is  identical  with  the  premises  demanded  in 
this  suit  No  stakes  were  set  at  the  time  or  found  in  the 
ground,  but  certain  natural  boundaries  were  pointed  out  by 
Blaiedell.  This  evidence  was  properly  received  as  an  admis- 
sion by  Blaisdell  that  the  land  had  been  formerly  located  by 
himself  and  his  grantees.  Counsel  for  the  defense  expresses 
the  opinion  that  it  would  be  hasardous  to  allow  titles  to  de- 
pend for  their  validity  upon  such  ephemeral  evidence.  But 
that  must  be  a  question  rather  for  the  jury  than  the  court 
It  was  evidence  of  a  clear  and  unqualified  admission  of  a 
party  against  his  own  interest,  accompanied  by  very  signifi- 
cant acts. 

The  charge  of  the  judge  on  this  point  is  excepted  to,  but  we 
do  not  perceive  anything  in  it  legally  objectionable.  In  his 
interpretation  of  the  law  and  evidence  of  the  case  the  judge 
made  the  following  remarks: 
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*'  Now  ftB  to  the  boundaries  of  this  half-acra  lot — ^for  the 
parpodes  of  this  trial  I  give  yoa  the  rule  intimated  by  coon* 
eel  that,  where  land  is  given  in  this  indefinite  way,  thai  is, 
where  its  location  is  generally  indicated  in  the  deed,  but  its 
precise  limits  not  defined,  then  if  we  find  that  at  that  time 
or  thereaftorwards  the  parties  themselves  defined  its  limits 
in  any  way,  that  will  control.    And  that  fact  may  be  shown 
by  outside  evidence  to  aid  us  in  determining  the  meaning  of 
the  deed.    And  we  here  come  to  a  question  of  fact  for  you, 
that  is,  whether  or  not  at  the  time  of  this  conveyance  or  after- 
wards this  half-acre  of  land  was  defined — ^I  do  not  mean  ran 
out  by  a  surveyor,  or  chained  out,  or  stakes  put  down,  but  as 
between  the  parties  to  this  conveyance,  was  tfie  half«acre  of 
land  ever  defined?    It  may  be  defined  in  various  ways.     It 
can  be  defined  by  the  parties  going  down  with  the  surveyor, 
and  surveying  it  off,  and  putting  down  marks.    It  can  be  de* 
fined  in  other  ways  perhaps.    It  need  not  be  done  necessarily 
by  both  parties  being  upon  the  ground  at  the  time.    If  George 
Hinman  went  upon  the  land  himself  and  began  to  use  a  half- 
acre — a  well-defined  half-acre — marked  it  out  by  piling  pav* 
ing  all  over  a  well-defined  half-acre,  or  in  any  other  way;  if 
he  began  to  use  it  in  that  way  so  as  to  make  it  dear  and  dis- 
tinct that  he  was  appropriating  a  certain  specific  half-acre 
under  his  deed;  and  the  grantor  knew  it,  and  saw  it,  and 
acquiesced  therein  for  a  number  of  years — that  would  bo 
evidence  from  which  the  jury  might  infer  that  it  had  been  in 
that  way  marked  out  and  appropriated;  but  it  would  not  be 
conclusive.    The  plaintiffs  say  that  under  this  deed  the  evi- 
dence should  convinoe  you  that  after  the  deed  was  given, 
either  the  parties  together,  or  Mr.  Hinman,  with  the  consent 
of  Mr.  Blaisdell,  8r.,  by  mutual  agreementi  marked  out  and 
defined  this  half-acre. 

**  Now,  that  is  for  you.  If  you  come  to  the  conclusion  that 
it  never  was  in  any  way  marked  out,  either  by  occupation  or 
in  any  other  way,  but  was  left  for  all  time  as  it  was  first 
written — simply  a  half-acre  lot — ^then  you  cannot  say  prop- 
erly that  this  lot  now  in  demand  in  the  writ  is  that  lot.  You 
will  have  to  say,  so  far  as  that  is  concerned,  that  the  plaintiffs 
did  not  have  a  better  title  than  the  defendant.  Whether  or 
not  the  lot  described  in  the  writ  as  tlie  half-acre  lot  is  con- 
veyed by  the  deed  depends  upon  whether  you  find  as  mattef 
of  fact  that  it  was  in  some  way  marked  out  by  the  parties 
afterwards,  either  by  both  together  or  by  the  grantee,  the 
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grantor  knowing  it  and  assenting  to  it  Impliedlj.    If  7011 
find  that  there  was  such  a  marking  out  then  the  plaintiffs 
Jiave  a  prima  faeu  title  to  both  lota.'' 
Exceptions  overruled. 

WALTour,  YiBOiNy  LiBBETy  FOSTER^  and  Haskell,  JJ.,  oon- 
curred» 


I  Prbobbs  Avtsb  C6NysTAHG&— Eridcnoa  of  eoc- 
trinide  £aeia  u  admissible  to  identify  the  prenuAee  told:  Henridk  t.  Mwrillf 
S7  Minn.  250;  6  Am.  St.  Bep.  841.  A  grantee  has  hii  election  in  oaae  of 
ttBcertainty  in  the  description  of  a  boaudary  to  make  the  same  certain  by  a 
enrrey  of  the  piemiaei:  ArmMnmg  T.  Mudd^  10  B.  Hon.  144;  SO  Am.  Dea 
MS.  and  note.    See  note  to  Stone  v.  Clark,  36  Am.  Doo.  871^ 

DuDs^DBCLARitnoiis  vo  Show  Locatioh  ov  Laitd  Coxtrxd.— Where 
the  langoage  need  in  a  deed  to  describe  the  premises  meant  to  be  ooaveyed 
is  ambignons  or  insnfiScient»  the  subsequent  acts  or  declarations  of  the  par* 
ties  showing  the  constmction  put  npon  the  words  of  the  description  by  them 
«ay  be  reeorted  tO|  note  to  Siom  t.  Oktrk,  86  Am.  Dee.  873w  The  deohu»* 
^Ms  of  a  locmsr  owner  of  the  land  aiider  whom  the  plaintiff  olaims  is  inad* 
Siiasible  to  show  thai  the  bed  of  a  river  whieh  was  the  boandicy  has  ehangedi 
Taylor  T.  Oreem,  29  &  a  292;  18  Am.  St.  Bep.  724 
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CmtDUATioH  Which  Will  Sufpobt  a  Salb  or  PaonaiiT  so  as  to  eat 
off  tho  rights  of  one  from  whom  the  seller  acquired  it  by  fraud  must  bo 
something  more  than  tho  disohargo  of  a  debt  that  vsvivas  whea  the  son- 
sidsration  lor  its  disohaige  fails. 

fcavD— .PaopXBTr  Pbocobbo  bt  Pubghasb  01;  oi  Patmbrt  ot  ah  Ahtb- 
QBDSMT  DxBT.— If  property  is  procured  by  ^ud»  the  owner  is  not  pre* 
eluded  from  recoToring  it  from  one  to  whom  it  has  been  sold,  if  the  latter 
mads  payment  therefor  with  indebtednees  dus  to  him  from  his  immediate 
vendflc 

Tboveb  for  a  horse  and  sleigh  which  the  plaintiff  had  sold 
and  delivered  to  one  Gross  under  a  purchase  fraudulent  as 
gainst  the  plaintiff.  Gross  was  indebted  to  the  defendant 
before  the  fraudulent  purchase  was  made,  and  thereafter  gave 
his  note  for  the  amount  of  such  indebtedness.  He  then  sold 
the  horse  to  defendant  and  accepted  the  note  in  payment. 
The  trial  court  instructed  the  jury  that  the  defendant  was 
not  a  purchaser  in  good  faith,  and  was  liable  for  the  value  of 
the  property.    Verdict  for  the  plaintifl^ 

Oeorge  W.  Howe^  for  the  plaintiff. 

Vose  and  McLellan,  for  the  defendanL 

AM.  3t.  Rbp^   You  XXXV.  -28 
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Haskell,  J.  Trover  for  a  horse  and  sleigh.  One  Gi 
procured  them  from  the  plaintiff  by  means  of  fraud,  being  m 
debtor  of  the  defendant;  afterwards  Gross  paid  his  debt  with 
his  own  promissory  note  on  time.  Before  the  note  became 
due  he  sold  the  horse  to  the  defendant,  who  was  ignorant  of 
the  fraud,  in  payment  of  the  note.  No  defense  is  shown  aa  to 
the  sleigh,  but  exception  is  taken  to  the  instruction  that  if 
the  purchase  by  Gross  was  fraudulent  the  defendant  would 
not  be  an  innocent  purchaser  of  the  horse,  and  could  not  hold 
title  to  it,  although  he  was  ignorant  of  the  fraudulent  title  of 
Gross,  his  vendor. 

The  horse  was  used  to  pay  a  pre-existing  debt  of  Gross. 
The  payment  of  that  debt  by  his  own  note  after  he  purchased 
the  horse  did  not  change  the  relation  of  the  defendant  to  him 
from  prior  to  subsequent  creditor.  The  same  debt  existed 
all  the  time.  The  note  was  but  a  new  evidence  of  it  The 
time  of  payment  may  have  been  extended,  but  no  new  debt 
was  created,  no  new  credit  given,  simply  further  credit  for  the 
payment  of  an  old  debt. 

The  doctrine  in  favor  of  innocent  purchasers  is  that  they 
have  a  right  to  rely  upon  the  apparent  title  of  their  debtors 
to  chattels  in  their  possession,  and  deal  with  them  as  if  the 
property  were  really  their  own.  So  it  was  held  in  CrUbert  v. 
Hudson^  4  Me.  84^,  that  chattels  fraudulently  purchased  by 
a  debtor  might  be  held  on  attachment  by  his  creditor  to  the 
extent  of  an  indebtedness  contracted  between  them  subse- 
quent to  the  fraudulent  purchase,  but  not  for  a  debt  eon- 
traded  prior  to  that  time:  Oilbert  v.  Hudsouy  4  Me.  845; 
Buffington  v.  Gerrish,  15  Mass.  156;  8  Am.  Dec.  97.  This 
distitiction  between  the  rights  of  prior  and  subsequent  cred« 
iters  does  not  seem  to  have  been  always  recognized:  Jordan 
V.  Parker^  56  Me.  557;  Wiggin  v.  Day,  9  Gray,  97;  Atwood  v. 
Dearborn,  1  Allen,  483;  79  Am.  Dec.  755;  Thaxter  v.  FoBUr^ 
153  Mass.  151;  Donaldson  v.  FarweU^  93  U.  S.  631.  But  prop- 
erty so  purchased  and  sold  for  a  valuable  consideration  to  a 
bona  fide  ^uTcheLBer  not  conusant  of  the  fraud  cannot  be  re- 
claimed; Trott  V.  Warren,  11  Me.  227;  Neal  v.  Williams,  18 
Me.  891;  Sparrow  v.  Chesley,  19  Me,  79;  Tourtellott  v.  Pollard, 
74  Me.  418. 

The  discharge  of  an  antecedent  debt  has  always  been  held 
in  our  state  a  valuable  consideration  for  the  transfer  of  nego- 
tiable paper  not  due,  so  as  to  shut  out  equitable  defenses: 
Homes  v.  Smyths  16  Me.   177;  33  Am.  Dec.  G50;  Norton  v. 
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Waite,  20  Me,  176;  BaUroad  Co.  ▼.  National  Bank,  102  U.  8i 
14.  In  many  jarisdictionB  snch  transfer  in  good  faith,  as  8ecip» 
rity  merely,  has  also  been  held  to  so  operate:  Ooodmn  v.  Massa^ 
ehnsetU  Loan  eU.  Co.^  162  Mass.  199;  Swift  y.  Tyson^  16  Pet  1 ; 
Railroad  Co.  ▼.  National  Bank,  102  U.  8. 14.  Our  decisions 
are  to  the  contrary:  Smith  y.  Bibber^  82  Me.  84;  17  Am.  Si. 
Bep.  464.  Does  the  same  rule  apply  to  the  sale  or  pledge  of 
chattelB?  In  Titcomb  w.  Wood^  88  Me.  661,  the  oourt  declares 
that  it  doee  not;  but  suggests  a  qxtmre^  whether  it  should  not^ 
and  decides  the  case  upon  a  doctrine  quite  as  questionable, 
yis.,  that  the  discharge  of  a  thief  from  liability  for  things 
stolen  is  a  present  consideration,  and  not  equivalent  to  the 
payment  of  an  antecedent  debt 

The  case  of  Lee  y.  KimbaU^  46  Me.  172,  cited  by  the  defend- 
anty  upon  casual  reading  might  seem  an  authority  in  the  de- 
fendant's favor,  and  it  has  been  sometimes  cited  as  such;  bu^ 
on  examination  it  will  be  found  not  to  be.    A  cargo  of  coal^. 
purchased  to  arrive,  was  sold  by  indorsement  of  the  bill  oK 
lading  in  payment  of  the  consignee's  debt    The  consignor 
attempted  to  exercise  his  right  of  stoppage  in  tranritu^  andt 
the  court  held  he  could  not,  remarking  that,  as  a  pre-existing; 
debt  is  held  a  valuable  consideration  in  the  transfer  of  nego- 
tiable paper,  on  principle,  it  would  so  operate  in  the  sale  of  the 
cargo.     That  may  be  so;  but  the  consignor  did  not  hold  the- 
same  relation  to  the  cargo  that  a  vendor  does  to  merchandise^ 
sold  by  reason  of  frauds  practised  upon  him  by  the  vendees 
In  such  case  the  title  passes  subject  to  the  vendor's  right  of 
rescission  that,  once  exercised,  revests  the  title  in  him.    Such 
sale  is  not  void,  but  only  voidable.    The  consignor  sold  hia 
cargo,  without  fraud  practised  upon   him.     His  sale,  onc^ 
made,  irrevocably  passed  the  title  to  the  consignee.    The* 
sale  was  neither  void  nor  voidable,  and  therefore  he  could 
transfer  the  cargo  to  a  bona  fide  purchaser  by  indorsement 
and  delivery  of  the  bill  of  lading  as  effectually  as  by  an  actual 
delivery  of  the  cargo.    The  delivery  of  the  muniment  of  titles 
was  a  delivery  of  the  property,  and  worked  an  executed  sale^ 
whereby  the  right  of  stoppage  became  barred:  Leaek  v.  Scott ^^ 
L.  R.  2  Q.  B.  Div.  876;  Clementeon  v.  O.  T.  Railway,  42  U.  C.^ 
Q.  B.  278. 

It  should  be  noticed  that  a  merchant,  by  the  exercise  of' 
stoppage  in  traneitu,  never  regains  title  to  the  property  sold,, 
but  only  the  possession,  that  he  may  enforce  a  lien  for  the? 
unpaid  purchase  money.    The  title  all  the  while  remains  iiv 
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the  vendee.  If  (ibe  veirdor  ^omrerU  the  propertj,  the  vendee 
€an  maintain  trover  for  it;  and  the  value  in  excess  of  the 
price  agreed  to  be  paid  will  be  the  measure  of  damages.  It 
IB  a  proper  auhject  of  equitjr  jurisdiction,  where  the  vendor's 
lien  can  beat  be  enforced:  Phelpa  v.  Comber^  L.  R.  29  CJh.  Div. 
821;  Wmtworth  v.  OuthwaUe,  W  Meee.^b  W.  43&;  Valpy  v. 
Oakdey,  16  Q.  B.  *41;  GHffiths  v.  Perry,  1  EL  &  E.  680; 
Schot8mcM$  V.  LanoaMhire  etc.  Ry.  Cq.j  2  L.  B.  Ch.  832;  Ludlow 
V.  Bowm^  1  Johns.  15;  3  Am.  Dec  277;  Babcock  v.  B{mnM, 
80  N.  Y.  244;  StoMton  v.  Eager,  16  Pick.  467;  Mohr  v.  Bagton 
Mc  J2.  £.  Cb.,  106  Mass.  67;  IfawhaU  v.  Vargas^  15  Me.  314; 
88  Am.  Dea  617. 

The  right  of  a  vendee  depends  upon  whether  the  resale 
was  EDftds  to  a  purefaaser  ii^noeant  of  the  fraud,  and  for  a  val- 
aahle  caaaideration:  TourieUoU  v«  Bollard,  74  Me.  418.  And 
a  valoaUe  eonsideratioB  in  soeh  eases  SQeans  something  more 
than  the  discharge  of  a  debt  that  nvives,  when  the  consid- 
eration fixr  lis  disoharcs  fails.  It  means  the  parting  with 
some  value  that  eannoi  ha  aetnally  restored  by  operation  of 
law,  leaving  the  purchaser  in  a  changed  condition,  so  that  he 
may  lose  something  beside  his  bargain:  Barmrd  v.  CampbM^ 
58  N.  Y.  78;  17  Am.  Eep.  208;  Siemens  v.  Brerman,  79  N.  Y. 
258;  Hyde  v.  Ellery,  18  Md.  496,  601;  McGraw  v.  SoUmum,  88 
Mich.  442;  Oeorge  v.  KimbaU,  24  Pick.  234-240.  The  same 
rule  applies  to  chattels  pledged:  Ooodwin  v.  McusachueetU 
lioan  etc.  Co.,  152  Mass.  199. 

True,  the  discharge  of  an  antecedent  debt,  in  one  aense,  is  a 
Valuable  consideration;  but  if  the  title  of  the  vendee  fails, 
the  discharge  of  his  debt  fails  also,  and  ha  has  lost  nothing 
by  the  transaction.  It  is  said  that  the  vendor  might  pay  his 
debt,  and  the  vendee  purchase  the  property  with  the  pro- 
ceeds. That  is  true,  if  the  vendor  have  the  means  to  do  so, 
Init  all  vendors  are  not  solvent;  if  they  were,  there  would  be 
no  occasion  of  reclaiming  property  fraudulently  purchased  by 
them,  no  occasion  to  rescind  the  sale.  Other  remedies  would 
afford  adequate  redress.  Or  if  the  property  be  reclaimed 
after  they  had  sold  it  in  payment  of  their  existing  debts, 
those  debts  could  be  easily  collected,  and  no  one  would  suffer 
from  the  transaction;  whereas,  if,  perchanooi  they  are  insol- 
vent, and  can  by  frand  purchase  property,  and  apply  it  to 
their  old  debts,  so  as  to  leave  their  vendors  without  the 
power  of  reclaiming  it,  they,  by  defrauding  one  man,  can 
therefore  pay  the  debts  of  another,  manifest^  ta  the  shame 
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of  honest  dealing  and  even  and  exact  justice  among'  meiu 
The  aathoritiea  sustain  the  ruling  at  niii  priiui. 
Bxceptaone  orerruled* 

Petebs,  <X  J^  Vibqik,  Libbbt,  FostbBi  and  WHiTBHOUSBy 
JJ.,  concurred. 


Vdb  'BumtMABML  WmoM  FaiopuuBR  Puborasbb.— This 
qowtion  in  thoroaghly  discnsaed  in  the  extended  notes  to  VMan  y.  LewU, 
I  Am.  St.  Rep.  202  and  WiOkam  ▼.  Mtrk,  »  An.  1>ea.  61^  in  whioh  the 
nUe  ie  stated  to  be  that  a  bonaJUU  parohaser  without  any  notice  of  the  frand 
in  the  alleged  sale  and  delivery  to  his  f«ndor  gets  title  to  the  artiele  pnr« 
chased.  This  rale  b  sustained  by  the  following  authorities!  Le  Orand  T. 
SftfaukL  N€Mt.  Bank,  81  Ala.  123;  00  Am.  Rep.  140;  StadiJUidY.  Sartman^ 
91  Pa.  St.  63;  87  Am.  Rep.  061,  and  note;  FaweM  T.  OAoim.  S2  lU.  411;  8S 
Am.  Deo.  270^  and  note;  aimckir  t.  ifda/y,  40  Pa.  St.  417»  80  Am.  Deo^ 
580,  and  note.  See  the  following  eases  whioh  depart  from  the  rule  stated 
shore,  and  hold  that  the  real  owner  of  snob  chattels  eould  maintain  replevin 
for, them  from  a  purchaser  in  good  faith  from  his  fraudulent  vendee?  HamH 
r.  LHckBT.  87  Ohio  St.  866;  41  Am.  Rep.  610;  Mood^  t.  Btohe,  117  Masa 
S3;  19  Am.  Rep.  804;  Farley  t.  JJmiohi,  61  N.  H.  677;  12  Am.  Rep.  182. 

CoHBiDaRATnui— AKTMBimiT  PsBT:  See  note  to  Loekwood  ▼.  BaUtf  12 
AoL  Deo.  136,  in  which  it  is  held  that  a  a  pre-existing  debt  is  a  good  consid- 
eration for  a  contract  of  sale.  One  who  acquires  a  negotiable  promissory 
note  in  payment  of  an  existing  debt  is  a  purchaser  for  value  and  in  the 
«nsl  eonne  of  trades  Herman  v.  GvmUr,  83  Tex.  66;  20  Am.  St.  Rep.  632; 
iadnofce;  HanMw,  JTayi^  64  Mich.  439;  8Am.St  Rep.  836,  and  note:  See 
•tao  the  notes  to  Bank  t.  GUUland,  85  Am.  Peo.  668;  JBame$^  t.  Parie,  27 
Am.  Dea  286,  and  extended  note  to  Baifw,  OoddrngUm^  9  Am.  Deo.  27& 
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Qox^  Gaisu.  MoBTia-^Ify  while  awaiting  and  expecting  death,  the  owner 
of  atocks,  bonds,  and  bank  books  at  that  time  in  a  cupboard  in  the  room 
takes  two  wallets  out  of  his  poekots  and  also  the  key  of  the  cupboard, 
and  giving  the  key  and  wallets  to  his  illegitimate  daughter  says  to  bar* 
^  JBaae*  take  these  and  take  the  kny  of  this  capboafd;  it  is  tiling  and 
all  that  is  in  the  cupboard  ia  thine,"  and  she  thereupon  takes  them  and 
takea  all  the  bonds  and  bank  books  and  looks  them  over  and  puts  them 
baek  again  and  locks  the  cupboard  and  puts  Iho  key  and  the  walleto 
inber  poefcet  and  letains  both  until  after  her  fkther^a  deatli,  tina  is  a 
good  gift  eoMa  moHli^  ospeoially  if  it  appeara  certain  from  the  whdo 
avidsooe  that  he  intended  to  bestow  his  estate  on  his  daughtsr  and 
died  in  the  belief  that  he  had  done  so. 

AminnBTRAioBi,  Sum  AoAmsr,  Wbxh  K bid  Not  Bs  nr  Tbbib  Ruae 
SBVTATiTa  Cafaoitt. — ^If  an  adininistnrtor  taloMi  puMOsiistt  oi  ptoperlff 
a»tla*.  of:  hts'intestote  which  another  pscsen  aUinw  haa  been  given  ta 
Um  by  the  decedent,  such  donee  may  sustain  an  action  against  the  ad> 
Bdaiatrator  personally,  because  if  the  property  did  not  belong  to  the 
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decedent  at  the  time  of  bia  death  it  cannot  be  held  by  any  one  a.%  hie 
adminietrator. 
WiTNnsn.— Okb  Who  Claimb  Propbrtt  Undbb  av  Allsoxd  Oift 
From  a  Dsobdknt  is  competent  to  testify  as  a  witness  in  an  action  to 
jreoover  it,  from  one  who  is  administrator  of  the  deoedent  bat  ia  not 
vned  in  his  representatiye  capacity. 

Tboveb  for  certain  bonds  and  bank  books  of  the  Talne  of 
jfour  thousand  eight  hundred  dollars.   Verdict  for  the  plaintiff* 

JfeOUlicuddy  and  Morey^  for  the  plaintiff. 
HewdL  and  Judkin$^  for  the  defendant. 

^iPETBBS,  C.  J.    Some  of  the  facts  of  this  case  should  be 
irtated  in  order  to  appreciate  the  pending  questions.     ThonQas 
Pemberton,  over  whose  property  controversy  has  arisen^  died 
at  Sabattus,  in  this  state,  in  May,  1891,  then  seventv-two 
years  old.     He  never  was  married,  and  he  left  no  will.     Tane 
Pemberton  Goulding,  his  illegitiinate  daughter,  bom  in  £ng« 
land  and  living  there  until  she  became  thirty-four  years  old, 
in  April,  1890,  came  to  this  country  to  live  with  him.    At  the 
time  of  his  death  he  owned  a  small  house  in  Sabattus,  all  of 
^hich   he   rented   excepting  the   basement,  which   was    his 
kitchen,  and  the  attic  room  in  which  he  and  his  daughter 
«lept  in  separate  beds.     He  was  for  a  lifetime  industrious  and 
«aving,  being  evidently  a  man  of  miserly  habits,  and  up  to 
the  time  of  his  death  had  amassed  an  estate  amounting  to 
fifteen  thousand  dollars  or  more,  consisting  mostly  of  stocks, 
l)onds,  and  savings  bank  books.     In  a  corner  of  this  attic 
room  was  a  small  portable  cupboard,  so  called  by  the  wit- 
nesses, brought  by  him  from  England  when  he  first  came 
to  this  country  thirty  to  forty  years  ago,  in  which  he  kept  his 
valuables  of  a  moneyed  kind,  and  any  other  papers  he  had. 
His  habit  was  to  keep  the  cupboard  locked,  with  the  key  in 
liis  pocket 

He  was  taken  sick  on  a  certain  Saturday,  and  died  on  the 
Wednesday  following,  occupying  his  bed  from  the  first  to  the 
last  of  his  sickness.  The  plaintiff  claims  that  on  Sunday 
•during  his  last  sickness,  while  expecting  and  awaiting  deaths 
he  gave  her  about  fourteen  thousand  dollars'  worth  of  stocks^ 
ix>nds,  and  bank  books  which  were  at  that  time  in  this  cup- 
l)oard.  The  present  action  is  one  of  trover  brought  by  her 
toir  a  portion  of  such  property  against  the  defendant,  who  ii 
the  administrator  of  her  father's  estate.  Upon  her  stoiy  ai 
M  witness  her  right  of  recovery  mostly  depends. 
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Her  testimony  !•  lengthy,  but  the  most  material  portion  of 
tt  im  presented  here,  as  foUows:  ^  I  was  jost  giving  him  [her 
fiatber]  a  cap  of  tea,  and  he  got  hold  of  his  pants  that  were 
on  his  bed,  and  he  felt  in  his  pookets  and  took  his  two  old 
ir  Allots  oat,  and  the  key  of  the  corner  cupboard,    fle  said, 
*  bere  Jane,  take  these/  he  says,  *  and  take  this  key  of  the  cor- 
ner cupboard.    It  is  thine,  and  all  that  is  in  the  comer  cup- 
board is  thine,  and  don't  let  any  one  take  it  from  thee,  for 
tbou  art  mine  and  I  am  thy  father/  •  •  •  •  He  said,  *  Now, 
Jsme,  don't  let  no  one  take  them  off  thee,  they  are  thine,  and 
put  thy  foot  down  and  say  that  everything  of  thy  father's  is 
^hine,  and  don't  let  any  one  take  them  of  thee.'  ....  I  just 
^went  to  the  cupboard  and  looked  in,  and  took  them  in  my 
arms  and  looked  them  over,  and  all  the  bonds  were  lying  on 
the  bottom  of  the  cupboard,  and  I  looked  at  them  and  put 
them  back  again.    Then  I  got  the  bank  books  and  looked  at 
them  and  put  them  back  again.    There  was  a  bundle  of 
papers  all  strung  up  with  strings,  and  I  did  not  unfold  them 
and  did  not  examine  them,  but  I  put  them  back  again;  and 
I  never  troubled  them  afterwards  until  Mr.  Levi  Wooley 
came." 

She  further  testified  that  after  locking  the  cupboard  she 
placed  the  wallets,  containing  about  one  hundred  dollars  in 
money*  and  the  key  in  her  own  pocket,  where  they  remained 
until  her  father  died;  that  she  bad  never  had  the  key  before 
this  in  her  posseseion,  but  had  been  sent  with  it  by  her  father 
to  get  papers  from  the  cupboard  for  him;  and  that  she  placed 
some  valuables  of  her  own  in  the  cupboard  the  same  Sunday 
after  the  donation  was  made.  Of  this  latter  matter  she  said: 
**  In  the  afternoon  I  went  to  my  trunk  and  I  put  my  two  bank 
books  in  the  cupboard.  I  thought  I  would  lock  them  all  up 
together;  my  father  was  so  sick;  there  wasn't  any  safe  place 
only  this  in  the  bedroom  in  that  corner  cupboard."  On 
cross-examination  she  said  her  father  was  not  too  feeble  to 
have  got  up  and  gone  to  the  cupboard  himself  and  that  he 
had  a  full  view  of  it  and  was  within  a  few  feet  of  it  as  he  was 
situated  in  his  bed. 

It  cannot  be  pretended  that  there  was  any  unnaturalness  in 
bis  giving  her  the  bulk  of  his  estate.  She  had  for  many  years 
been  acknowledged  by  him  as  his  daughter.  He  visited  Eng- 
land several  times  to  see  her  and  her  mother,  tarrying  with 
them  there  for  months  at  a  time.  His  letters  express  great 
sympathy  and  affection  for  his  child.     And   they  contain 
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many  intimattons,  if  not  a^cmalBy  that  »h«  might  expect  to 
ceive  bis  property  at  some  time.  He  imparts  to  her  oonfidBO.* 
tial  information,  in  hie  indirect  waj  of  nyiag  and  doingp 
thkige)  as  to  the  amount  of  his  property,  an  admission  which 
he  s&ys  be  ne^er  msde  to  any  one  else.  The  free  interchanges^ 
in  their  correspondence  resulted  in  her  bastcninipto  join  her 
father  in  this  conntry  as  soon  as  she  got  released  from  oblig** 
tion  to  remain  with  her  mother  in  England*  Before  she  came 
here  he  had  placed  fifteen  hundred  dollars  at  interest  in  tlie 
other  country,  the  income  of  which  she  received  for  the  bene* 
fit  of  herself  and  her  mother.  And  on  leaving  this  oountrjr 
in  1888,  for  a  visit  across  the  water,  he  left  a  written  order  to  a 
savings  bank  where  he  had  four  thousand  dollars  on  deposit, 
besides  accumulated  interest  due  thereon,  directing  how  the 
funds  should  be  appropriated  in  case  of  disaster  to  him  befose 
his  return,  which  paper  may  as  well  be  incorporated  hecewiih 
a*  reference  will  be  made  to  it  again;  the  paper  running  thues 

""deo.  27,1888. 
to  Androscoggin 
County  Savings  Bank 
Lewiston  Maine 
to  the  President  and  Trusteee 
and  treasurer  Mr.  frank  w.  Parker 
i  Thomas.  Pemberton  of  Sabattus  mains  i  am  seting  sail  tear 
England  on  the  27  of  december,  1888,  and  if  i  do  Not  Land 
Safe  Back  to  Sabattus  Please  Pay  the  whole  amount  of  m  j 
deposits  and  interest  due  me  in  this  County  Saving  Bank  to 
my  order  in  Both  Books  No.  658,  and  No.  1487  for  it  All  Be- 
long to  Thomas  Pemberton  Not  to  Annie  Wooley.    Please  to 
Pky  it  to  my  daughter,  Jane  Pemberton  Goulding  at  No-12 
Wilson  Brook  kingston  Hyde,  Cheshire  near  manchester  Bng- 
land  By  order  of  Thomas  Pemberton  Sabattus  me" 

In  sustaining  gifts  causa  mortis  where  the  question  of  de- 
livery is  depending,  it  is  a  relief  to  feel  that  the  donor  had^ 
for  some  time  before  the  act  was  done,  intended  to  make  the 
gift;  and  it  adds  very  much  to  the  judicial  confidence  when 
that  intention  is  manifested  by  some  writing  signed  by  the 
donor.  Where  the  intent  of  the  donor  is  proved  under  his 
own  hand,  the  danger  or  likelihood  of  perjury  is  very  far  less 
than  when  the  gift  is  claimed  upon  parol  evidence  unsus- 
tained  by  any  writing.  A  court  would  be  disposed  to  examine 
the  one  case  less  critically  than  the  other:  See  Brinckerhoff 
V.  Latorenee^  2  Sand.  Ch.  400,  406. 
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It  cannot  be  denied  thet  Thomas  Pbmberton  not  only  in* 
teaded  to  bestow  the  moet  of  hi»  eatate  upon  his  daughtert 
but  that  he  died  with  the  belief  that  he  had  done  bo;  unless 
we  accept  the  theory  of  the  defeneis,  ably  presented  at  the  ar- 
gmnent,  that  all  his-  deriarations  apparently  to  that  effect^ 
made  after  that  Sunday,  referred  to  the  paper  lodged  with  the 
Androeeoggrn  County  Bank,  with  his  supposed  meaning  of 
that  paper,  and  not  to  thetransaclton  testified  to  by  the  plain* 
tiC  Her  condnct  after  her  father's  death  gives  a  good  deal 
of  plauBibility  at  least  to  the  defendant's  position  in  that  re- 
spect. Still,  the  testimony  of  the  two  neighbors  of  the  de* 
eeaeed  who  were  called  in  by  him  on  the  day  before  he  died, 
and  that  of  the  attending  physician,  as  to  his  declarations  on 
this  matter,  corroborated  as  such  testimony  is  by  the  same 
t«Hiception  expressed  in  his  letters,  furnishes  evidence  of  a 
•ontrarj  character  not  to  be  easily  overcome.  At  all  eventSi 
the  letters  present  impregnable  proof  that  the  donor  during  a 
lon^  period  in  hia  lifetime  contemplated  making  the  daughter 
the  principal,  if  not  the  sole,  recipient  of  his  estate. 

The  defense  contends  that,  whether  there  was  any  intention 
to  give  or  not,  there  was  no  perfected  gift,  even  if  the  plain- 
tiff's testimony  be  fully  believed;  that  any  such  intention 
was  not  followed  by  a  suflSdent  actual  delivery.    On  this 
point  the  presiding  judge  gave  the  jury  the  following  ruling: 
^  If,  in  contemplation  of  death  at  that  time  as  the  result  of 
that  sickness,  Thomas  Pemberton  decided  to  make  a  gift  of 
his  property  to  his  daughter,  this  plaintiff,  and  for  that  pur- 
pose delivered  to  her  the  key  to  the  little  cupboard,  the  cabi- 
net, or  closet  in  the  comer  of  the  room  where  they  then  were, 
for  the  purpose,  I  say,  of  enabling  her  to  take  poseession  of 
ttie  property  as  her  own,  and  with  the  intention  on  his  part 
then  and  there  to  part  with  all  dominion  and  control  over  the 
property,  to  release  all  right  and  claim  ever  after  to  resume 
possession  of  it  again  unless  he  recovered,  and  she  used  the 
key  for  that  pnrpose  and  then  and  there  accepted  the  prop- 
erty as  her  own  and  took  it  into  her  own  custody  and  control, 
retaining  the  custody  of  the  key  ever  after,  and  placing  in  the 
cupboard  with  this  property,  property  which  she  had  pre- 
viously held  in  another  place  as  her  own,  in  her  own  custody; 
and  if  you  find  that  in  thus  delivering  the  key  to  her,  he  placed 
H  beyond  his  power  to  resume  possession  of  this  property 
elberwise  than  by  the  extraordinary  means  of  breaking  open 
the  lock,  and  that  he  then  intended  it  as>  an  actual  transfer 
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of  poseession  of  all  the  property  in  the  cupboard,  subject  onlj 
to  the  condition  of  hie  recoyery  from  that  Bicknesa,  you  w^oold 
be  authorised,  if  you  believe  all  the  testimony  tending  to  8up« 
port  these  propositionSi  to'  find  it  a  sufficient  deliyerj-  and 
transfer  of  possession  to  constitute  a  valid  gift  in  contempla- 
tion of  death. 

''You  must  determine  precisely  what  significance  shall  be 
attached  to  that  act  of  delivering  to  her  the  key,  with  the  re- 
marks made  in  connection  with  it.  The  mere  delivery  of  the 
key  as  a  symbol  of  the  property  would  not  be  a  sufficient  de» 
livery,  but  only  as  a  means  of  transferring  the  poesession; 
when  it  is  actually  used  for  that  purpose  and  the  posaeesion 
is  actually  transferred,  that  would  constitute  a  valid  and  BoflB.- 
cient  delivery." 

The  defense  relies  on  a  series  of  decisions  in  our  own  Stale, 
the  last  of  which  is  the  case  of  Drew  v.  Eagerly^  81  Me.  281, 
10  Am.  St.  Rep.  255,  where  all  the  preceding  authorities  are 
cited,  as  estabUshing  the  general  doctrine  that  to  constitute  a 
valid  gift  eavsa  moTti9  there  must  be  clear  and  unmistakable 
proof,  not  only  of  an  intention  to  give,  but  of  an  actual  gift 
consummated  by  as  perfect  a  delivery  as  the  nature  of  the 
property  given  will   admit  of.     And  particular  reliance  is 
placed  by  the  defense  upon  the  practical  application  made  by 
the  court  of  such  doctrine  in  Hatch  v.  Aikiiison^  56  Me.  824; 
96  Am.  Dec.  464,  where  it  was  held  that  the  delivery  of  a 
key  of  a   small   trunk   containing   money  and  government 
bonds  would  not  be  regarded  as  a  delivery  of  such  money  and 
bonds,  although  such  was  the  purpose   and  design   of  the 
donor.    We  are  aware  that  the  case  of  Hatch  v.  Aihi'Mon^  56 
Me.  824,  96  Am.  Dec.  464,  goes  further  than  some  of  the  de- 
cided cases  in  strictly  applying  the  principle,  as  may  be  seen 
in  a  note  to  the  case  of  Thomas  v.  Lewis,  decided  by  the  supreme 
court  of  Virginia  (June  16, 1892),  and  reported  in  31  Am.  Law 
Reg.  662;  but  we  can  see  no  reason  for  dissatisfaction  with  the 
rule  which  was  deliberately  applied  by  this  court  to  the  facts 
of  that  case,  a  rule  which  has  been  followed  in  many  reported 
and  unreported  cases  since.    The  delivery  of  a  key  to  a  trunk 
is  by  no  means  so  expressive  and  significant  an  act  as  a  de- 
livery of  the  articles  contained  in  the  trunk.    One  kind  of 
delivery  is  more  in  the  words  spoken  and  the  other  more  in 
the  act  done.    It  is  easier  to  falsify  as  to  words  than  as  to  an 
act,  and  the  temptation  to  do  so  is  greater  and  the  chance  of 
exposure  lesa    Keys  are  things  too  easily  to  be  obtained  from 
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A  OTing  man  to  allow  the  Blighiest  importanoe  to  be  attached 
Id  a  mere  poeeession  of  tbem  as  evidence  of  property.  A  claim 
(o  a  tmnk  is  more  general,  and  a  claim  to  the  contents  usu* 
ally  more  particular.  Strict  rules  in  this  branch  of  the  law 
are  absolutely  indispensable.  There  is  not  a  court  in  the  civ* 
ilised  world  that  does  not  look  with  disfavor  and  suspicion  on 
death-bed  gifts  established  on  parol  evidence.  The  public 
should  be  educated  as  far  as  may  be  to  the  habit  of  making 
testamentary  dispositions. 

By  these  practical  standards,  therefore,  must  the  plaintifif's 
very  important  claim  stand  or  falL  If  we  give  full  faith  and 
credit  to  that  portion  of  her  testimony  which  has  been  already 
herein  quoted,  the  court  is  of  opinion  that  her  claim  may  be 
sustained.  The  facts  of  this  case  are  more  favorable  for  es- 
tablishing a  delivery  than  were  those  exhibited  by  the  testi- 
mony in  the  case  of  Hatch  v.  Atkinaon^  56  Me.  824,  96  Am. 
Dec.  464.  In  that  case  the  testimony  was  more  or  less  con- 
tradictory and  suspicious.  Tbe  claimant  was  presumably  not 
a  relative  of  the  donor.  Had  the  claim  succeeded  it  would 
have  resulted  in  a  complete  family  despoliation.  And  the 
manual  delivery  was  of  the  trunk  and  key  and  not  of  any 
articles  in  the  trunk. 

Here  the  gift  was  a  natural  one,  and  had  been  evidently 
contemplated  for  many  years  before  the  donor's  final  sickness. 
His  letters  repeatedly  intimated  if  they  did  not  promise  some 
considerable  gift     And  during  his  last  sickness  he  declared 
and  emphasized  his  intention  in  the  presence  of  some  of  his 
neighbors.    The  only  real  question  must  be  whether  there 
were  acts  enough  done  to  constitute  actual  manual  delivery 
within  the  letter  and  spirit  of  the  rule  hereinbefore  enunci- 
ated.    The  donee  received  the  wallets,  a  portion  of  the  prop- 
erty given,  from  her  father's  hand  and  transferred  them  to 
her  pocket.     She  took   from   him   the  key  with  which  she 
unlocked  and  afterwards  locked  the  little  private  cupboard. 
The  donor  had  strength  enough  to  have  done  those  acts  him* 
self.     But  they  were  done  before  his  eyes  and  by  his  direc- 
tion.   The  articles  within  the  cupboard  were  taken  up  and 
handled  by  the  donee.    And  she  knew  at  least  in  a  general 
way  what  the  articles  were.    She  placed  within  the  same 
receptacle  on  the  same  day  certain  savings  bank  books  of  her 
own,  which  before  that  time  she  had  kept  in  a  small  tin 
trunk  owned  by^her.    She  kept  the  key  ever  afterwards  until 
the  donor  died,  exercising  the  same  care  and  dominion  over 
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the  cupboard  and  contents  av  any  owner.  wonKF.  To  be  sure, 
there  might  haTe  been  a  little  more  formality  observed  by  his 
taking  the  papers  in  his  own  hands  first  and  then  passing 
them  to  her.  The  distinction  is,  however,  a  delicate  one,  and 
under  all  the  circumstances  may  be  regarded  as  unesaentiaL 
Any  lacking  of  the  strictest  formality  is  made  up  by  the  cor- 
roboration before  mentioned* 

We  think  the  instruction,  in  the  light  of  the  facts  we  have 
reviewed,  was  correct.  The  judge  stated  what  would  be  the 
consequence  of  such  a  delivery  of  the  articles,  **  if  accepted  by 
the  donee,"  meaning,  no  doubt,  by  the  terra  acceptance  the 
receiving  and  keeping  the  articles  in  the  manner  and  nnder 
the  circumstances  testified  to  by  the  donee. 

Any  formality  omitted  in  the  delivery  by  him  was  made 
up  in  the  acceptance  by  her  in  his  presence.  The  substance 
of  the  rule,  if  not  its  strictest  letter,  was  respected  in  the 
transaction. 

But  it  is  strongly  contended  by  the  defendant's  counsel 
that  the  plaintiff's  testimony  is  not  trustworthy,  and  that  her 
conduct  and  conversations  subsequently  to  the  death  of  her 
fkther  were  so  inconsistent  and  conflicting  with  her  present 
story  that  the  alleged  gift  cannot  be  considered,  as  it  must  be 
to  be  valid,  as  established  by  clear,  convincing  and  ooncln- 
sive  evidence.  There  is  no  doubt  that  a  serious  question  of 
feet  is  involved  in  a  determination  of  the  case,  but  space  can- 
not be  spared  in  a  judicial  opinion  to  present  the  evidence  or 
argument  on  that  issue.  It  is  sufficient  here  to  say  that  the 
court,  with  some  hesitancy  on  the  part  of  some  of  its  mem- 
bers, is  of  the  belief  that  the  necessary  facts  are  proved  to 
entitle  the  plaintiff  to  retain  the  verdict  which  the  jury 
accorded  her. 

Another  question  arose  at  the  trial,  the  defendant  contend- 
ing that  the  action  should,  even  if  the  gift  is  to  be  regarded 
as  proved,  be  brought  against  him  in  his  representative 
capacity  as  administrator  of  the  donor  instead  of  against  him 
personally.  That  position  cannot  be  safely  admitted.  The 
consequences  would  in  many  cases  be  very  harsh  and  unjust 
were  that  principle  to  prevail.  The  defendant  must  adminis- 
ter upon  the  donor's  property  and  not  upon  the  donee's. 
Your  executor  or  administrator  is  entitled  to  the  possession 
of  your  and  not  my  property.  , 

Another  question  was  an  incident  of  the  trial,  the  ooonsd 
fbr  the  defendant  insisting  that,  as  the  questmn  of  iS&e  is  one 
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between  the  donee  and  the  heirs  of  the  donor,  both  parties 
elsiming  under  the  same  person,  the  donee  was  not  a  compe- 
tent witness  in  her  own  behalf  to  testify  to  any  facts  occur- 
ring before  the  death  of  the  donor,  and  that  the  litigation  is 
the  same  in  eS&ct  as  if  it  were  between  the  plaintiff  and  the 
administrator.  There  is  confessedly  a  good  deal  of  force  in 
this  position.  Bat  it  is  now  a  settled  question,  and  will 
probably  remain  so  unless  legislative  interference  changes  it, 
that  where  neither  party  is  an  executor  or  administrator  in 
the  record,  nor  is  made  (by  the  act  of  court)  a  party  as  heir 
of  a  deceased  party,  either  party  may  testify:  Ounnimm  v. 
Lancy  45  Me.  165;  Nash  v.  Reed^  46  Me.  168;  Wentworth  v. 
Wenlworthy  71  Me.  72.  What  the  right  of  the  parties  might 
be  as  witnesses  were  the  action  against  or  in  favor  of  Horbury 
^present  defendant)  as  an  admsDietcaier  would  be  another 
question. 

Motion  and  exceptions  overruled. 

WaLTon,  ViBonir,  LfBBET,  Foffrm,  md  Haskbll,  JJ.,  con- 
curred. ^^__^^ 

Gifts  Catoa  Mobtts.— What  Valid  ab:  See  Ridden  ▼.  ThraU,  125  N.  Y. 
£72;  21  Am.  Bk  iUp.  7tt,  nd  note;  Drew  ▼.  Uagtrty,  M  He.  231;  10  Am. 
&k  Rep.  S&5,  and  note;  aoto  to  AppecA  of  WaUh,  9  Am.  St.  Eep.  87;  ez« 
tended  notes  to  Appeal  qf  Wa^neaburg  College^  66  Am.  Rep.  253;  Sfteedy  ▼, 
BoacA^  26  Am.  Bep.  68i;  SUphemon  ▼.  King,  50  Am.  Bep.  178;  Pcpe  v.  Bur* 
Ungion  8av.  Bank,  48  Am.  Rep.  787;  Brmm  ▼.  Schuett^  48  Am.  Rep.  606.  A 
gift  aoua  mrnliB  most  be  a  eompUted  aad  «noiited  gift,  tiie  same  ae  in  the 
ma%  qI^  gift  kUar  9kf0ii  Banmmr.Beed,  126111  288.  8eai)Mo/T.Z>y<^128 
Ind.  321*  and  Trenholm  ▼.  Morgan,  28  S.  G.  268. 

Wmraana. — Comfitsnct  ov  Pabties  to  Suit:  See  note  to  Pereep  ▼. 
Powert,  14  Am.  St.  Rep.  607,  where  tfae  oaiea  are  oolleeted.  On  a  bill  bj 
the  pnrcbaaer  of  land  from  the  hein  of  a  deceased  person  to  assert  title  in  his 
own  rights  the  defendants  are  competent  witnesses:  BobbineY,  Moore,  129  111. 
20,  The  AxoeptioQ  in  Revised  Statutes  of  Texai^  article  2248,  naming  "  all 
actions  by  or  against  the  heirs  or  legal  representatives  of  a  decedent*  arising 
oat  of  an  J  traasaotion  with  sneh  decedent^ "  does  not  inclnde  ''legatees  or 
deviseea."  la  a  suit  by  an  heir  or  devisee  the  parties  may  testify  witfaoat 
lestriotioB:  Nmeiom  ▼.  Netoton,  T!  Tex.  608;  Howard's  SUtates,  see.  7545, 
as  amended  by  the  laws  of  1885,  prohibiting  the  opposite  party  from  testifing 
in  a  snit  brought  by  heirs,  to  matters  eqnally  within  the  knowledge  of  the 
deoeased,  does  not  apply  in  a  suit  brought  by  the  heirs  of  a  lessor  to  recover 
asnt:  PmnlSU  v.  Meuberger,  64  Mich.  22a  In  a  suit  by  the  widow  to  re^ 
cover  damagAs  for  the  killing  of  her  husbandf  the  defendants  ara  competent 
witnessea:  Wallace  y.  SUvem,  74  Tez.  659. 

EXBCUTOBS   AHD    ADMIMIflrrRATOBS — AonOlTS  AOAINST   PSBflOirALLT.— If 

the  representative  of  a  deceased  lessee  enters  into  possession  of  the  leased 
premises,  and  receives  the  profits,  he  becomes  personally  liable  to  the  lessor 
Ut  rents  to  the  extent  of  such  profits  during  his  occupancy  t  Beeber  v.  Wai' 
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worth,  45  Ohio  St.  169.  Wher«  money  is  paid  to  an  administrator  by  mil- 
take,  for  which  he  receipted  as  administrator,  the  action  to  recovar  it  oil 
be  brought  against  him  personally:  Cfrier  ▼.  Button,  8  Serg.  &  B.  4l02t  11 
Dec.  627.  An  executor  or  administrator  cannot  be  sued  as  sach  for  monfly 
borrowed^  for  goods  furnished^  or  services  rendered  to  the  estate  after  tiM 
decedent^s  death,  but  for  sach  contracts  the  remedy  is  against  him  pei 
ally:  FiiKhugh  v.  FStthugh,  11  Oratt  800;  62  Am.  Dee.  6B8,  and 
MercktuUi  N^L  Bank  ▼.  WeOt,  68  Vk  116;  88  Am.  Bep.  661,  and  note. 
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Adtsrsi  P088B88ION  BT  MiBTAKB.— One  who  by  mistake  ooonpies  for  twmulkf 
years  or  more  land  not  ooT«red  by  his  deed,  with  no  iatentioa  to  elate 
title  beyond  hii  aoinal  bonndary,  wbererer  that  may  be,  doae 
thereby  aoqnire  title  by  advene  possession  to  the  land  beyond  tiia 
line. 

Adyuus  Poanmov.*— There  is  OTery  presumption  thai  ooeapaney  Is  In 
subordination  to  the  trae  title,  and  if  a  possession  is  claimed  to  be  ad- 
verse, the  act  of  the  wrongdoer  most  be  strictly  eonstraed,  and  tbe 
character  of  his  possession  clearly  shown.  Hie  intention  to  didai  ad- 
versely is  an  essential  ingredient  of  the  disseisin. 

Real  Action.  Tbe  plaintiff  had  oooupied  the  premises  in 
controverBj  up  to  the  line  of  a  certain  fence.  This  fence  was 
erected  upon  what  was  supposed  at  the  time  to  be  the  troe 
property  boundary  line.  The  plaintiff  always  believed  it  to 
be  on  such  line,  and  supposed  he  was  occupying  his  own  land, 
and  testified  that  he  occupied  up  to  such  fence  because  he 
thought  by  so  doing  he  was  occupying  his  own  land. 

Spavlding  and  Bukerj  for  the  plaintiffs. 

Baker^  Baker,  and  ComiBhj  for  the  defendant, 

Whitehoubb,  J.  In  this  writ  of  entry  the  plaintiffs  seek  to 
recover  a  small  piece  of  land,  triangular  in  shape,  now  covered 
by  a  portion  of  the  defendant's  freight  platform  at  the  Rich- 
mond station.  The  case  is  presented  on  report  and  discloses 
no  material  controversy  respecting  the  facts.  The  rights  of 
the  parties  must,  therefore,  be  determined  by  applying  the  es- 
tablished principles  of  law  to  the  fair  and  reasonable  infer* 
ences  drawn  from  the  facts  proved  or  admitted. 

The  original  location  of  the  defendant's  railroad  in  1848 
was  made  four  rods  in  width  at  the  point  in  question,  its  west- 
erly boundary  being  the  easterly  line  of  the  premises  then 
owned  by  the  plaintiff's  father.     But  in  1852  the  company 
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parchased  of  the  plaintiffs,  who  had  in  the  mean  time  acquired 
title  to  the  property,  an  additional  strip  two  rods  in  width, 
extending  across  their  lot,  and  adjoining  the  original  location 
on  the  westerly  side.  At  the  same  time  the  fence  which  had 
been  erected  on  the  sapposed  boundary  line  in  1848  was 
moved  westerly  by  the  defendant's  servants  for  the  purpose 
of  inclosing  the  two  rods  then  purchased;  but  the  plaintiff, 
Israel  Preble,  testifies  that  in  rebuilding  the  fence  in  ^^  1864 
or  1866  "  he  moved  it  two  feet  further  on  to  his  own  land. 
Prior  to  1889  the  defendants  had  used  only  a  part  of  this  ad- 
ditional strip,  and  hence  there  had  been  no  occasion  for  an 
accurate  survey  of  the  land.  But  when,  at  the  last-named 
date,  it  became  necessary  to  enlarge  the  freight  platform, 
measures  were  taken  to  have  the  boundary  line  between  the 
parties  definitely  ascertained  and  fixed*  It  was  then  dis- 
covered from  the  record  of  the  original  location  that  the ''  cen- 
tral or  directing  line"  of  the  railroad  was  not  in  the  center  of 
the  four  rods  of  land  taken  for  the  construction  of  the  road, 
but  was  twenty-eight  feet  from  the  easterly  line  and  thirty- 
eight  feet  from  the  westerly  line  of  the  location.  It  accord- 
ingly appeared  that  the  true  boundary  of  the  defendant's  land 
on  the  west  was  thirty-eight  feet  and  two  rods  or  seventy-one 
feet  from  the  center  of  the  main  track  of  the  railroad.  By 
this  measurement  the  boundary  line  was  found  to  be  west  of 
the  existing  fence  a  distance  of  two  feet  and  eight-tenths  at 
the  southerly  end  and  eight  feet  and  ten  inches  at  the  northerly 
end.  Whether  the  mistake  made  by  the  defendant's  servants 
respecting  the  distance  the  fence  should  have  been  moved  in 
1848  arose  in  part  from  an  erroneous  assumption  that  the 
central  line  of  the  track  was  the  center  of  the  location,  or 
otherwise,  does  not  appear,  and  it  is  not  material  to  inquire. 
There  is  not  only  no  evidence  that  the  main  track  has  been 
moved  at  this  point  since  the  original  location,  but  it  is  satis- 
&ctorily  shown  that  it  has  not  been  moved;  and  the  simple 
process  of  drawing  a  line  seventy-one  feet  westerly  from  the 
center  of  the  main  track  and  parallel  with  it  now  establishes 
beyond  a  doubt  the  location  of  the  westerly  line  of  the  two- 
rod  strip.  The  triangular  piece  in  controversy  is  thus  con- 
clusively shown  to  be  wholly  on  the  east  side  of  the  true  line, 
and  henoe  a  part  of  the  land  purchased  of  the  plaintiffs  in 
1852. 

But  Israel  Preble,  the  surviving  plaintiff,  claims  that  he 
cannot  at  this  date  satisfactorily  locate  his  easterly  line  by 
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measimiDent;  snd  wbjb  that  he  has  continually  occapiad  tha 
land  to  the  fence  aa  it  exiefted  in  1SB9  npon  the  nndentand- 
ing  and  belief  that  it  marked  the  true  line,  and  he  now  elaima 
title  to  the  dispated  piece  by  advene  poseession.  And  the 
question  is,  can  this  daiin  on  the  part  of  the  plaintiff  be  ana- 
tained  on  the  facts  here  presented?  Clearly  not,  nnleaa  the 
rule  established  by  an  unbroken  line  of  the  decisiona  of  thia 
court  covering  a  period  of  nearly  aerenty  years  is  now  to  be 
overturned.  That  role  is  that  one  who  by  mistake  occnpiea 
for  twenty  years,  or  more,  land  not  covered  by  hia  deed,  with 
no  intention  to  claim  title  beyond  his  actual  boundary  where- 
ever  that  may  be,  does  not  thereby  acquire  title  by  adverae 
possession  to  land  be3rond  the  true  line:  Brown  v.  Oaf^  8  Mei 
126;  RoB9  V.  Oculd,  5  Me.  204;  LiMdn  v.  Edgeeomb,  81  Ma. 
845;  WorewUr  v.  Lord,  5t  Me.  266;  96  Am.  Deo.  466;  Dm 
T.  McKenney^  64  Me.  138. 

We  are  aware  that  the  soundness  of  thia  doctrine  has  been 
questioned  in  other  jurisdiotions.  It  haa  been  aaid  that  the 
possefision  is  not  the  less  adverse  because  the  person  poeaosasd 
intentionally  though  innocently;  and  the  further  objection 
has  been  made  that  it  introduces  a  new  principle  by  means 
of  which  the  stable  evidence  oS.  vieible  possession  under  a 
claim  of  right  is  complicated  with  an  inquiry  into  the  inviaible 
motives  and  intentions  of  the  occupant:  Frendi  v.  PearcBy  8 
Conn.  439,  21  Am.  Dec.  680;  Wood  on  Limitations,  leo.  268p 
and  authorities  cited.  It  is  manifest,  however,  that  those 
holding  these  views  have  not  critically  distinguished  the  de- 
cisions of  our  court  upon  the  subject,  and  hence  have  fiuled 
to  apprehend  their  true  import  and  exact  limitationa. 

A  frequent  recurrence  to  elementary  truths  in  any  aoience 
is  the  greatest  safeguard  against  error,  and  in  the  ultimate 
analysis  of  the  doctrine  of  adverse  posseseion  the  dietinotive 
element  which  supports  the  rule  above  stated  at  once  becomes 
apparent.  Indeed  it  is  aptly  suggested  in  the  familiar  test 
imposed  by  Bracton:  ^  QuMrendvm  eit  a  judice  quo  awimo  hoe 
feceriV:  Coke  on  Littleton,  158  b;  8  Mod.  Rep.  65.  The 
inquiry  must  be  quo  animo  is  the  possession  taken  and  held. 

There  is  every  presumption  that  the  occupancy  ia  in  sub* 
ordination  to  the  true  title,  and  if  the  possession  is  claimed 
to  be  adverse,  the  act  of  the  wrongdoer  must  be  strictly  con- 
strued, and  the  character  of  the  possession  clearly  shown: 
Roberts  v.  Richards,  84  Me.  1,  and  authorities  cited.  ^'Tbe 
•intention  of  the  possessor  to  claim  adversely,"  says  Mellen, 
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G.  J.,  ia  Rom  ▼«  0<ndd,  6  Me.  201,  ^  k  to  essential  ingredient  ia 
disseisin."  And  in  Worcester  v.  Lord^  66  Me.  266, 96  Am.  Dee. 
456,  the  coort  sajra:  *'  To  make  a  disseisin  in  fact  there  must 
be  an  intention  on  the  part  of  the  party  assnuiing  poeaessioa 
to  assert  title  in  himself."  Indeed,  the  authorities  all  agree 
that  this  intention  of  the  occupant  to  claim  the  ownership  of 
land  not  embraced  in  his  title  is  a  necessary  element  of  ad- 
verse possession.  And  in  case  of  occupancy  by  mistake  be- 
yond a  line  capable  of  being  ascertained,  this  intention  to 
claim  title  to  the  extent  of  the  occupancy  must  appear  to  be 
absolute,  and  not  conditional;  otherwise  the  possession  will 
not  be  deemed  adverse  to  the  true  owner.  It  must  be  an  in- 
tention to  claim  title  to  all  land  within  a  certain  boundary 
on  the  face  of  the  earth,  whether  it  shall  eventually  be  found 
to  be  the  correct  one  or  not.  If^  for  instance,  one  in  ignoranee 
of  his  actual  boundaries  takes  and  holds  possession  by  mis* 
take  up  to  a  certain  fence  beyond  his  limits,  upon  the  claim 
and  in  the  belief  that  it  is  the  true  line,  with  the  intention  to 
claim  title,  and  thus,  if  necessary,  to  acquire  *^  title  by  paa» 
session"  up  to  that  fence,  such  possession,  having  the  requiaiAs 
duration  and  continuity,  will  ripen  into  title:  Hitchings  ▼• 
UarrUon,  72  Me.  331,  is  a  pertinent  illustration  of  this  priii- 
ciple.  See  also  AbboU  ▼•  AbboU^  61  Me.  675;  Bicker  w.  Htb* 
bard,  78  Me.  105.    ' 

If,  on  the  other  hand,  a  party,  through  ignorance,  inad* 
vertence,  or  mistake,  occupies  up  to  a  given  fence  beyond  his 
actual  boundary,  because  he  believes  it  to  be  the  true  line,  but 
has  no  intention  to  claim  title  to  that  extent  if  it  should  be 
ascertained  that  the  fence  was  on  his  neighbor's  land,  an  in- 
dispensable element  of  adverse  possession  is  wanting.  In  such 
a  case  the  intent  to  claim  title  exists  only  upon  the  condition 
that  the  fence  is  on  the  true  line.  The  intention  is  not  abso* 
lute,  but  provisional,  and  the  possession  is  not  adverse:  Dow  v. 
McKenney,  64  Me.  138,  is  an  excellent  illustration  of  this  rule. 
In  that  case  a  fence  had  been  maintained  on  a  wrong  divi- 
sional line  by  mistake,  and  it  was  found  by  the  court  as  a 
matter  of  &ct  that  **  none  of  the  parties  had  any  idea  of  main- 
taining any  line  but  the  true  divisional  line,  and  that  they 
occupied  according  to  the  fence  only  because  they  supposed 
it  was  on  the  true  divisional  line  between  them."  Upon  this 
finding  it  was  held,  as  a  matter  of  law,  that  such  possession 
was  not  adverse  to  the  right  of  the  true  owner.  The  uncon- 
ditional intent  to  claim  title  to  the  extent  of  the  occupancy 
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was  wanting.     See  also  Worcester  ▼.  Lord^  66  Me.  266;  96  Am. 
Dec.  456. 

Thus  it  is  perceived  that  possession  by  mistake  as  above 
described  may  or  may  not  work  a  disseisin.  It  is  not  merely 
the  existence  of  a  mistake,  but  the  presence  or  absence  of  the 
requisite  intention  to  claim  title,  that  fixes  the  character  of 
the  entry  and  determines  the  question  of  disseisin.  The  two 
rules  are  expressly  recognized  and  carefully  distinguished  in 
our  recent  decisions.  The  distinction  between  them  is  neither 
subtle,  recondite,  or  refined,  but  simple,  practical,  and  sub- 
stantial. It  involves  sources  of  evidence  and  means  of  proof 
no  more  difficult  or  complex  than  many  other  inquiries  of  a 
similar  character  constantly  arising  in  our  courts. 

The  conclusions  of  fact  which  are  fairly  warranted  by  the 
evidence  leave  no  room  for  doubt  that  the  case  at  bar  falls 
within  the  principle  last  stated.  It  has  already  been  seen 
that,  prior  to  1889,  both  parties  were  ignorant  of  the  fact  that 
the  fence  erected  by  the  plaintiff  in  *'  1864  or  1866  "  was  not 
on  Aie  tiae  line.  The  plaintiff,  Israel  Preble,  himself  testifies 
that  arier  he  moved  the  fence  he  had  always  regarded  it  as 
the  true  line;  that  he  had  occupied  the  land  up  to  the  fence 
upon  the  supposition  and  belief  that  it  was  the  true  line,  and 
that  he  had  so  occupied  it  because  he  thought  it  was  his  own 
^and.  This  testimony,  viewed  in  the  light  of  the  circura- 
Btauces  and  situation  of  the  parties,  emphatically  negatives 
the  idea  that  during  this  time  the  plaintiff  had  any  inten- 
tion to  claim  title  to  land  which  did  not  belong  to  him.  We 
are  warranted  in  believing  that  it  would  do  injustice  to  the 
plaintiff  himself,  as  well:  as  violence  to  all  the  probabilities  in 
the  case,  to  assume  that  immediately  after  the  plaintiff  had 
conveyed  the  land  to  the  defendant  for  a  satisfactory  consid- 
eration he  formed  the  intention  of  depriving  the  company  of 
>^  portion  of  the  same  land  by  disseisin  in  case  the  fence 
^should  not  prove  to  be  on  the  true  line. 

The  conclusion  is  irresistible  that  the  plaintiff  held  posses* 
sion  of  the  locus  by  mistake,  in  ignorance  of  the  true  line,  with 
an  intention  to  claim  title  only  on  condition  that  the  fence 
was  on  the  true  line.  His  possession  was,  therefore,  not  ad- 
verse to  the  true  owner,  and  cannot  prevail  against  the  valid 
record  title  of  the  defendant. 

Judgment  for  the  defendant. 

Peters,  C.  J.,  Walton,  Virgin,  and  Haskell,  JJ.,  con* 
ourred.     £merY|  J.,  did  not  concur. 
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Advcrsx  Possession  bt  Mistakb.— That  possession  is  not  adverse  when 
•djoantng  ofwuers  claim  only  to  the  true  line  between  them,  aee  cases  cited 
in  note  to  SaHain  ▼.  HamiUon,  62  Am.  Dec.  627;  Brewer  ▼.  Bo9(m  He.  B.  R. 
Co.,  6  Met.  478;  39  Am.  Dec.  694;  Crotoetl  v.  Beebe,  10  Vt.  33;  83  Am.  Deo. 
172;  KnowUoH  v.  Smilh,  36  Mo.  507;  88  Am.  Dec.  152;  Host  v.  PknUa,  56  Wis. 
105;  43  Am.  Rep.  699;  Finch  v.  Ullman,  105  Ho.  255;  24  Am.  Si  Bep.  383» 
and  extended  note;  Ktinte  ▼.  Bvaru,  107  Mo.  487;  28  Anu  St.  Bep.  435;. 
BatOier  v.  Buber,  108  Mo.  311;  32  Am.  St.  Rep.  606:  Waekar.  Brown,  n 
Iowa,  432.  On  the  other  hand,  it  was  held  in  ObemalU  ▼.  lUgar,  28  Neb.. 
70^  that  if  one  by  mistake  inclose  the  land  of  another,  and  claim  it  as  hift 
•wn  to  certain  fixed  monuments  or  bonndariesp  there  will  be  an  advene  po9» 
ion. 


Paris  v.  Norway  Water  Co. 

[86  Mains,  880.] 

Taxation,  Rxal  Estats,  What  Taxablx  as.— Under  a  ttatntt  prorld* 
ing  that  real  estate  shall  be  assessed  in  the  town  where  it  lies,  and  d«* 
filling  real  estate  as  including  all  lands  and  all  bnildinga  erected  ot 
affixe*!  to  the  same,  and  lands  as  including  all  tenements  and  heredita* 
ments  connected  therewith,  and  all  rigbta  thereto,  and  all  interest* 
therein,  aqueducts,  conduits,  pipes,  and  hydrants  need  to  distribnt* 
water  among  the  citizens  of  a  town,  though  supplied  bj  a  pumping  sta- 
tion and  reservoir  in  another  town,  are  assessable  and  taxable  M  real 
estate  in  the  town  in  which  they  are  situate. 

Action  to  recover  taxes  on  the  property  of  the  defendant^ 
the  town  of  Paris,  consisting  of  aqueducts,  pipes,  condoitf^ 
hydrants,  and  franchises  within  that  town. 

/.  S.  Wright,  for  the  plaintiffs. 

Bearee  and  Steaim,  for  the  defendant. 

Haskell,  J.  Debt  for  a  tax  laid  upon  defendant's  aque> 
ducts,  conduits,  pipes  and  hydrants,  as  real  estate,  within  the 
town  of  Paris.  These  appliances  are  used  to  distribute  water 
among  the  citizens  of  Paris,  supplied  by  a  pumping  station 
and  reservoir  in  Norway,  where  the  defendant  corporation 
has  its  place  of  bu&iness.  By  charter  (Acts  of  1885,  o.  869; 
1887,  c.  46),  defendant  is  authorized  to  supply  the  inhabitants 
of  Paris  and  Norway  with  water,  and  to  lay  pipes  necessary 
for  the  purpose  through  the  streets  of  both  towns.  The  char- 
ter does  not  locate  the  corporation  in  either  town. 

Taxes  on  real  estate  are  to  be  assessed  ^  in  the  town  where 
the  estate  lies,  to  the  owner  or  person  in  possession  thereof  ": 
Rev.  Stats.,  o.  6,  sec.  9.  And  real  estate  for  the  purposes  of 
taxation  indades  *^  all  lands,  •  •  •  •  and  all  buildings  erected 
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on  or  affixed  to  the  same'^  Rev.  Stats.,  c.  6,  sec.  3.  And  the 
word  'Mnnds"  includes  ^^all  tenements  and  hereditiimenta 
connected  therewith,  and  all  rights  thereto,  and  interests 
therein":  Rev.  Stats.,  c.  1,  sec.  4,  rule  10. 

Under  these  provisions,  a  boom  across  the  Kennebec  river, 
fafitened  to  permanent  piers  in  the  river,  and  to  the  shores  by 
chains,  was  held  to  be  real  estate  for  the  purposes  of  taxation: 
HaU  V.  Benton,  69  Me.  846.  So  was  that  part  within  the  state 
of  a  toll-bridge  across  a  river  that  marks  the  boundary  line: 
Kitiery  v.  Portsmouth  Bridge,  78  Me.  93.  Water-pipes  were 
assessed  tn  eolido  with  personal  property  in  Rockland  v.  Rock' 
land  Water  Co,,  82  Me.  188,  and  in  a  suit  for  the  tax  it  was 
contended  that  they  were  real  estate,  and  improperly  included 
in  an  assessment  with  chattels;  but  the  court,  without  decid- 
ing the  question,  held  it  immaterial,  as  the  controversy  was 
one  of  overvaluation  merely. 

It  will  be  seen  from  these  authorities  that  the  court  givee 
very  wide  scope  to  the  definition  of  real  estate,  for  the  pur- 
poses of  taxation;  and  it  is  best  that  it  should  be  so.  Subjects 
of  public  revenue  should  contribute  to  the  public  burdens  so 
that  they  may  lie  as  equally  as  possible  among  all  the  peo- 
{rfe.  And  in  th'ese  days,  when  capital  accumulates  in  com- 
mercial centers,  many  times  representing  contrivances,  local 
and  permanent  in  character,  that  contribute  an  income,  it  is 
just  that  such  source  of  profit  pay  its  tax  where  its  location 
may  be. 

Aqueducts  above  or  under  ground  are  but  conditions  suited 
for  carrying  water,  undefiled,  through  or  over  the  soil.  They 
are  fixtures,  permanent  in  character,  and  part  of  the  land 
that  sustains  them.  Size,  capacity,  and  the  material  used  in 
their  construction,  do  not  change  their  nature.  They  are  a 
constituent  part  of  the  freehold,  and  so  long  as  they  remain 
the  property  of  the  owner  of  the  fee  their  character  as  real 
estate  will  not  be  questioned.  It  is  only  when  they  are  con- 
structed and  occupied  by  persons  or  companies  having  no 
lille  in  the  soil  that  their  classification  as  property  becomes 
doubtful,  that  is,  the  interest  of  such  persons  or  companies 
in  them  becomes  of  doubtful  classification,  rather  than  their 
generic  character,  regardless  of  ownership.  The  owner  of  a 
fee  may,  by  sale  of  some  structure  upon  it,  and  by  granting 
license  for  it  to  remain,  as  between  himself  and  the  vendee, 
make  it  a  chattel,  while  as  a  whole,  in  a  generic  senBCi  it 
would  be  classified  as  real  estate. 
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l%e  proper  dassificationy  under  the  rules  of  the  common 
law,  of  this  apeciea  of  property,  is  not  a  new  question.  It  has 
been  many  times  considered  in  England  during  the  last 
century.  And  water-mains  and  underground  conduits  have 
tbers  been  considered  as  fixed  to,  included  in,  and  a  part  of 
Ae  sqU.  Tbey  have  been  considered  real  estate,  and  have 
unifbrmly  been  held  locally  taxable  as  such  to  the  ^occupiers 
of  lands"  under  the  statute  of  48  Elis.,  or,  as  our  statute  puts 
it,  to  the  person  in  possession  thereof^:  King  v.  Bath,  14  East,  • 
610;  King  y.  RoehdaU  Water  Works,  1  Maule  A  S.  684;  King 
V.  Brighton  Oas  Light  and  Cole  Co.^  6  Barn.  A  Cr.  466. 

Under  the  statute  of  88  Geo.  Ill,  laying  taxes  upon  the 
owners  of  **  lands  and  hereditaments,''  the  pipes  of  a  water 
company  in  a  street  were  held  to  be  not  taxable  as  land  to 
the  owners  of  them.  Lord  Campbell  says:  **The  right  in 
question,  where  exercised,  appears  to  us  to  be  in  the  nature 
of  an  easement,  and  neither  land  nor  hereditament  The 
right  is  to  convey  water  through  the  land  of  another;  and 
whether  the  water  is  to  be  conveyed  upon  the  surface  of  the 
ground,  or  in  covered  drains,  or  in  pipes,  appears  to  us  for 
this  purpose  to  be  immaterial.  The  mere  power  to  lay  the 
pipes  in  land  cannot  be  considered  land  or  hereditaments; 
nor  do  we  think  that  the  pipes,  when  laid,  can  be  so  consid- 
ered within  the  meaning  of  the  land  tax  acts The  com- 
pany are  not  the  owners  of  the  land  where  the  pipes  lie;  nor 
are  they  the  tenants  of  the  land The  moment  the  com- 
pany take  up  their  pipes  which  had  been  laid  under  the 
streets  of  any  particular  parish  all  pretense  for  saying  that 
they  have  or  held  land  in  the  parish  would  be  gone,  but, 
after  the  pipes  are  removed,  all  the  land  in  the  parish  would 

remain,  and  it  would  be  had  and  beheld  as  before But 

*  land,' like  the  word  inhabitant,'  which  likewise  occurs  in 
the  43  Eliz.  c.  2,  has  various  meanings;  and  it  may,  in  that 
statute,  passed  to  throw  a  charge  upon  the  occupier,  mean 
the  ground  on  which  a  chattel  is  deposited  in  the  exercise  of 
an  easement,  although,  in  other  acts  of  parliament,  it  means 
a  legal  interest  in  the  soil.  This  is  the  meaning  which  we 
think  it  bears  in  the  land  tax  acts":  Chehea  Water  Worke  v. 
Bowley,  17  Q.  B.  858. 

The  city  of  Providence  laid  a  tax  on  the  pipes  of  the  gas 
company  in  the  streets,  as  real  estate,  under  a  statute  author- 
ixing  such  a  tax  against  those  "  who  hold  or  occupy  the  same,"* 
and  it  was  held  a  valid  tax  like  those  laid  under  the  statute 
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<if  Elizabeth:  Prtmdenee  Oa$  Co.  ▼•  Thurber^  2  R.  L  15;  65 
Am.  Dec.  621. 

So  a  pipe  line,  laid  through  the  soil  of  New  Jersey,  under 
igraiits  from  the  owners  of  the  fee,  is  not  only  real  estate 
when  considered  as  a  part  of  the  fee,  but  is  held,  for  the  pur- 
poses of  taxation,  to  be  real  estate  of  the  company  owning  it» 
under  a  statute  defining  real  estate  as  including  all  lands  and 
all  buildings  or  erections  thereon  or  affixed  thereto:  Tide* 
Water  Pipe  Line  Co.  v.  Berry,  52  N.  J.  L.  808. 

Gas  mains  and  pipes  are  sometimes  distinguished  from  the 
class  of  property  now  under  consideration,  as  apparatus  for 
the  delivery  of  the  manufactured  article,  and  are  considered 
machines  or  chattels:  Commonwealth  y.  Lowell  Qas  Light  Co*^ 
12  Allen,  75;  Memphis  Oae  Light  Co.  y.  State,  6  Cold.  810;  98 
Am.  Dec.  452.  Water-pipes,  etc.,  are  not  machinery:  Dudley 
V.  Jamaica  Pond  Aqueduct  Corp.^  100  Mass.  183. 

Tlie  public  has  an  easement  in  land,  over  which  streets 
and  roads  are  laid,  coextensive  with  the  necessities  of  public 
use.     No  title  in  the  soil  is  acquired  thereby,  and  when  the 
ways  are  discontinued  the  easement  is  extinguished.    Private 
corporations,  like  gas  companies,  water  companies  and  street 
railway  companies,  by  legislative  authority,  are  sometimes 
allowed  the  use  of  the  public  easement  to  serve  the  necessary 
demands  of  society,  and  without  any  additional  compensation 
to  the  owner  of  the    soil.    Such    companies,  therefore,  by 
the  public  license  accorded  them,  take  no  title  in  the  land. 
They  are  simply  allowed  to  use  it  for  the  public  convenience 
as  a  counterbalancing  consideration  for  their  expenditures, 
giving  opportunities  to  gather  tolls  from  its  use.    In  using 
the  street  or  road  they  place  their  pipes  or  rails  in  or  upon 
the  ground  there  permanently  to  remain.    They  occupy  land 
with  appliances  that  become  valuable  for  the  revenue  they 
yield.    These  appliances  are  fixed,  permanent,  used  in  con- 
nection with  the  soil  that  supports  and  sustains  them.    When 
considered  as  the  property  of  their  respective  companies  the/ 
are  not  land  within  the  common  law  rule.    But  when  consid« 
ered  as  if  owned  by  the  same  person  who  has  title  to  the  soil 
they  may  properly  enough  be  so  considered.    Suppose  the 
street  with  these  appliances  in  it  be  discontinued,  and  they 
be  abandoned  without  removal,  and  pass  to  the  owner  of  the 
soil,  who  should  then  lease  them  in  gross  or  singly  to  tenants 
•or  persons  desiring  to  operate  them,  Would  they  not  be  real 
estate  when  considered  with  the  property  as  a  whole?    Would 
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they  not  pass  by  a  deed  of  the  land?  Why  then  may  they 
not  properly  enough  be  assessed  as  real  estate,  and  to  the  per* 
son  in  possession  of  them?  Their  value  as  chattels  would  be 
nominal.  Water-pipes  buried  in  the  ground  as  chattels 
would  be  of  little  or  no  value.  It  is  the  use  that  gives 
them  value,  and  that  use  is  strictly  of  a  fixture,  a  permanent 
appliance.  As  bearing  upon  this  view,  see  Flax  Pond  Water 
Co.  V.  Lynn,  147  Mass.  31;  City  of  Fall  River  v.  County 
Comvirs.^  125  Mass.  567;  People  v.  Caesidy,  46  N.  Y.  46. 

In  the  last  case  cited,  in  considering  the.  validity  of  a  tax 
upon  a  street  railway  as  land  under  a  statute  ve^  similar  to 
ours,  Folger,  J.,  said:  **The  statute  means,  for  its  purpose,  to 
make  two  general  divisions  of  property:  one,  all  lands, 
another,  all  personal  estates;  and  then,  to  be  more  definite, 
it  declares,  that  by  land  is  meant  the  earth  itself,  and  also 
all  buildings  and  all  other  articles  erected  upon  or  affixed  to 
the  same.  We  do  not  think  that,  when  buildings  or  other 
articles  are  erected  upon  or  affixed  to  the  earth,  they  are 
not  in  the  view  of  the  statute  land  unless  held  and  owned  in 
connection  with  the  ownership  of  a  fee  in  the  soil.  We  are  of 
the  opinion  that  the  statute  means  that  such  an  interest  in 
real  estate  as  will  protect  the  erection,  or  affixing  thereon, 
and  the  possession  of,  buildings  and  fixtures,  which  will  bring 
those  buildings  and  fixtures  within  the  term  ^  land,"  and 
hold  them  to  assessment  as  the  lands  of  whomsoever  has 
that  interest  in  the  real  estate  and  owns  and  possesses  the 
buildings  and  fixtures.  The  defendants  are  right,  then,  in 
considering  the  track  of  the  relators  as  land,  and  liable  to 
assessment  as  such." 

In  our  opinion  water  mains,  pipes,  etc.,  may  be  considered 
real  estate  and  taxable  where  they  are  located  to  the  person 
or  company  owning  them.  The  idea  that  they  may  be  con- 
sidered appurtenances  to  the  place  of  supply  and  taxable 
there  is  untenable.  There  is  no  principle  upon  which  it  can 
rest:  King  v.  Bath,  14  East,  610,  and  King  v.  Brighton  Oa$ 
Light  and  Coke  Co.,  5  Barn.  &  C.  466.  See  Boston  Mfg.  Co.  v. 
Newton,  22  Pick.  22.  The  Iowa  doctrine  that  water-works 
are  real  estate  and  taxable  as  an  entirety  at  the  place  of  sup- 
ply is  not  supported  by  authority:  Oekcdoosa  Water  Co,  v. 
Board  of  Equaiization,  84  Iowa,  407. 

Defendant  defaulted. 

PbtsrSi  C.  J.,  WaltoNi  Libbbt,  and  Foster,  JJ.,  cononrred. 
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TeL  Co.  w.  SiaCe.  9  Baxt.  609;  40  Am.,Rep.  99;  rolling:  ■tock  of  nulroftd  omb- 
panji  LouUvUle  etc  ^  S.  Co.  ▼.  8kUe^  25  Ind.  177;  87  Am.  I^  S68;  foan- 
dfttionfl^  eoltomna,  and!  ■aperstnictiiTO  of  an  eivratad'  railroad :  People  ▼• 
CbMUvn,  8S  N.  Y.  460  (citiug  8e««ral  ■nalog^g^  eatw>;  ownvrsbip  of  viaad* 
ing^  grovruig  tiabert  Fletdker  T.  TWMrAif  q^  il/flMa*  7e  Mith.  1%  iitl»  «f 
water  company  to  a  peraianeat  daim  and  akiicewa^  oonaooted.  with,  a  pond^ 
even  though  the  title  is  to  an  easement  onlys  Flea  Pond  Water  Co,  T.  OSig 
of  Lj/7M,  147  Mass.  81.  Rights  in  a  reserroir  of  water  are  real  estate,  luici 
taxable  where  the  land  by  wfaiok  the  reserroir  is  oreated  is  sitaatad,  amd 
not  where  the  rights  are  utilised  for  prodaoing  a  water-power:  Wk 
sic.  Jiffy*  Oo.  r.  Qifford,  64  N.  H.  837» 


Market  and  Fultox  National  Bane  t;.  Sargbnt* 

[86  Uadoe,  M9.] 

KiooTtABLS  Instbomshts— SxxcunoN  OF,  m  Blakc— If  one  affixes  hie 
signature  to  a  printed  blank  for  a  promissory  note,  and  intrusts  it  to 
the  custody  of  another  for  the  purpose  of  having  the  blanks  filled  Qpi» 
he  thereby  confers  the  right,  and  such  instrument  carries  on  its  face  the 
implied  authority  to  fill  up  the  blanks  and  complete  the  contract  at 
pleasure  as  to  names,  terms,  and  amounts  so  far  as  consistent  with  the 
printed  words,  and  an  oral  agreement  between  the  maker  and  his  agent 
limiting  the  amount  for  which  the  note  shall  be  perfected  cannot  affect 
the  rights  of  an  indorsee  who  takes  the  note  before  maturity  for  ▼aine, 
in  ignorance  of  the  agreement  that  a  different  amount  should  be  writtea 
in  it. 

HiooTiABU  Instruments.— Thb  pRE^upnoN  That  ths  Holdeb  Ao- 
QOTRBO  ▲  Neqotiablb  Instbumknt  IN  QooD  Faith  without  notice  of* 
fraud  arises  upon  proof  that  he  paid  fnU  value  for  it  before  maturity. 

J?,  P.  Dtmton,  for  the  plaintiff. 
TT.  JT.  FogleVy  for  the  defendant. 

Whitehouse,  J.  This  was  an  action  on  a  pronnissory  note 
for  seyen  hundred  and  eighty-five  dollars,  brought  by  the 
plaintiff  bank  as  indorsee  of  Earl  B.  Chace  and  Company 
against  the  defendant  as  maker  of  the  note. 

The  defendant  seasonably  filed  his  aiSdavit  that  the  paper 
declared  on  had  been  materially  altered  since  it  was  executed. 

The  facts  were  not  controverted.  The  defendant  had  signed 
a  prior  note  for  the  accommodatioa  of  Chace  and  Company 
which  was  outstanding  and  overdue  at  the  time  of  the  signing 
of  the  note  in  question.  At  Chace's  request  he  agreed  to  8ign> 
three  other  accommodation  notes  to  take  up  the  overdae  note, 
each  to  be  for  one-third  of  the  amount.  But  when  the  parties 
met  for  the  purpose  of  executing  this  agreement  the  amount 
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•Tlfat  mraitimm  mI»  wm  not  A^inOriy  known  to  either  of  tlwMi 
bat  was  understood  to  bo<  betvreen  six  handred  dollar?  and 
mx  ksodrod  mod  lifif  dollara.  Tfacr»Qpon,  at  Cbaoe^B  0ugge9- 
fioft,  tii»  defendant  eignvd  throo  printod  blank  notes  and  de« 
ttfoad*  Ukem  to  ChMe,  who  agreed  to  ill  them  out  with  the 
leqmaitB  cmioimt  specified  in  each,  when  ascertained,  and  use 
tbem  fcr  the  purpose  of  taking  op  the  overdue  note.  The 
note  in  Bttit  is  one  of  the  three  noles  thus  signed.  But  in* 
itead  of  making  tt  for  one-third  of  the  overdue  note,  according 
to  hia  agreement^  Chace  fraudulently  wrote  in,  ''seven  hun- 
dred  and  eighty-five  dollars/'  and  indorsed  the  note  to  the 
plaintiff  bank  before  maturity  in  the  ordinary  course  of  busi* 
nees,  receiving  therefor  the  full  amount  of  the  note  less  fifteen 
dollars  and  ninety-six  cents  discount  thereon.  It  is  not 
elain^ed^  however,  that  Chace  made  any  alteration  in  the 
printed  terms  of  the  blank  thus  delivered  to  him.  He  simply 
inserted  in  the  blank  spaces  such  words  and  figures  as  were 
neceseary  to  constitute  the  instrument  a  complete  promissory 
note.  There  is  also  positive  testimony  from  the  plaintifiF's 
discount  clerk  that  at  the  time  the  note  was  discounted  the 
bank  had  no  knowledge  of  any  equities  existing  between  the 
defendant  and  Chace,  but  took  the  note  in  the  usual  course 
of  business.  Upon  this  evidence  the  presiding  justice  di« 
rected  the  jury  to  return  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  in  suit. 

This  instruction  was  correct  The  court  may  properly  in- 
struct  the  jury  to  return  a  verdict  for  either  party  when  it  is 
apparent  that  a  contrary  verdict  could  not  be  sustained:  HecUh 
T.  Jaquith^  68  Me.  483;  JevfeU  v.  Gagnej  82  Me.  431;  Moore  ▼. 
MeKenney,  83  Me.  80;  23  Am.  St  Rep.  753. 

It  is  well  settled  and  familiar  law  that,  if  one  affixes  his  sig« 
nature  to  a  printed  blank  for  a  promissory  note  and  intrusts  it 
to  the  custody  of  another  for  the  purpose  of  having  the  blanks 
filled  up  and  thus  becoming  a  party  to  a  negotiable  instru- 
ment, he  thereby  confers  the  right,  and  such  instrument  car- 
lies  on  its  face  an  implied  authority,  to  fill  up  the  blanks  and 
eomplete  the  contract  at  pleasure,  as  to  names,  terms  and 
amount,  so  far  as  consistent  with  its  printed  words.  As  to 
all  purchasers  for  value  without  notice,  the  person  to  whom 
a  blank  note  is  thus  intrusted  must  be  deemed  the  agent  of 
the  signer,  and  the  act  of  perfecting  the  instrument  is  deemed 
the  act  of  the  principal.  An  oral  agreement  between  such 
principal  and  agent  limiting  the  amount  for  which  the  note 
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shall  be  perfected  cannot  affect  the  rights  of  an  indorsee  who 
takes  the  note  before  maturity  for  value,  in  ignorance  of  such 
agreement,  with  a  different  amount  written  in  it:  Bank  of 
Pittsburgh  y.  Neal^  22  How.  97;  Angle  v.  Northwestern  He.  In9. 
Co.,  92  U.  8.  830;  Greenfield  Sav.  Bank  y.  Stowell,  123  Maes. 
196;  25  Am.  Rep.  67;  KeUogg  y.  Curtis,  65  Me.  59;  AbboU  r. 
Rose,  62  Me.  194;  16  Am.  Rep.  427;  Breckenridge  y.  Lewis^  84 
Me.  349;  30  Am.  St  Rep.  853;  Bigelow's  Bills  and  Notes,  671. 

But  the  defendant  contends  that  it  is  not  satisfactorily 
shown  by  affirmatiye  eyidence  that  the  bank  was  an  innocent 
purchaser. 

Proof  of  fraud  in  the  inception  of  the  note  undoubtedly 
casts  upon  the  indorsee  the  burden  of  showing  that  he  took 
the  note  for  yalue,  before  maturity,  without  notice  of  the  fraud: 
Farrell  y.  Lovett,  68  Me.  326;  28  Am.. Rep.  59;  KeUogg  v.  Cur- 
tis, 69  Me.  213;  31  Am.  Rep.  273.  But  proof  that  he  paid  full 
yalue  for  the  note  before  maturity  raises  a  presumption  that 
he  purchased  it  in  good  faith  without  notice  of  the  fraud;  and 
until  overcome  by  rebutting  evidence  this  presumption  stands 
in  lieu  of  direct  proof:  KeUogg  y.  Curtis,  69  Me.  213,  81  Am. 
Rep.  273. 

The  plaintiff's  testimony  that  the  note  was  discounted  in 
the  usual  course  of  business  before  maturity,  for  its  face  yalue 
less  the  discount  stated,  is  not  controverted.  A  prima  facie 
case  is  thus  made  out  for  the  plaintiff,  without  the  aid  of  the 
affirmative  statement  of  the  discount  clerk  that  the  bank  did 
not  know  of  any  equities  between  the  defendant  and  Chaoe. 
There  is  no  opposing  evidence  to  overcome  the  presumption 
arising  from  the  purchase  of  the  note  before  maturity  for  full 
yalue,  and  no  evidence  in  the  case  upon  which  a  verdict  for 
the  defendant  could  be  allowed  to  stand. 

Exceptions  overruled. 

Peters,  C.  J.,  LibbeY|  Foster,  and  Haskell,  JJ.,  oon- 

curred.  

NboOTTABLV  ImSTRUMBKTS. — ^NOTX    EXSOUTBD    ni  BlAITK,    LlABILXTT  Of 

Makbr  OF:  See  note  to  SpUler  ▼.  James,  2  Am.  Rep.  340^  341.  To  the 
point  that  one  who  ligns  a  blank  bill  or  note  and  delivers  it  to  another 
makes  that  person  bis  agent,  to  fill  the  blanks,  so  far  as  bona  fide  purchasers 
are  concerned:  See  Davie  r.  Lee,  26  Miss.  505;  59  Am.  Dec.  207;  AlibcU  ▼. 
Roee,  62  Me.  19i;  16  Am.  Rep.  427;  RoberU  ▼.  Adams,  8  Port.  207;  SS 
Am.  Dec  291;  Holland  ▼.  Hatch,  11  Ind.  497;  71  Am.  Deo.  363;  HeU^. 
Bank  qf  Commonwealth,  5  Dana,  258;  30  Am.  Dea  685;  Johnson  HarmeUf 
Co,  ▼.  McLean,  57  Wis.  258;  46  Am.  Rep.  39;  Breckenridge  v.  Lctow,  84  Me. 
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90;  aO  Anu  St  Bep.  353;  Oedd^  ▼.  Bladknufn,  182  Ind.  651;  Coon  ▼.  Oer- 
man  KaL  Bcmk^  14  Col.  202;  Frank  t.  Hollands,  81  lowm,  164^  and  cases 
«tod  in  the  notes  to  Fordyee  r,  Koaminsti^  4  Am.  St  Rep.  26,  and  BedeU  t« 
Barinff,  11  Am.  St.  Bep.  316^  317. 

Fraud  dt  thb  Incbptioit  of  Nbootiabi»b  Ixammaain  throws  upon  the 
holder  the  burden  of  proving  that  he  acquired  the  paper  honajide^  for  value* 
before  maiurity,  in  the  usual  oourse  of  business,  and  without  notice  of  the 
fraud:  See  eases  cited  in  note  to  BedeU  ▼.  Herring,  11  Am.  St  Rep.  325, 
and  VatburghT,  Diefendorf,  11 9 N.  T.  367;  16  Am.  St  Rep.  836;  Commerdnl 
Bank  ▼.  Burgwyn,  108  N.  C.  62;  23  Am.  St  Rep.  49;  Henr^  v.  Sneed,  99 
Mo.  407;  17  Am.  St  Rep.  680;  /oy  ▼.  Dirfendarf,  130  N.  Y.  6;  27  Am.  St 
Rep.  484.  The  presumption  in  favor  of  the  holder  is  stronger  than  that 
stated  by  the  court  Mere  possession  by  the  indorsee,  or  by  the  transferee, 
where  no  indorsement  is  necessary,  imports  prima  fade  that  the  instrument 
has  been  acquired  under  the  several  conditions  which  create  a  perfect  right 
of  recovery,  viz.,  that  the  holder  is  the  lawful  owner,  and  that  he  acquired 
the  instrument  before  maturity,  bona  fide^  for  value,  in  the  usual  oourse  of 
business,  and  without  notice  of  any  circumstance  impeaching  its  validity; 
Bee  oases  cited  in  note  to  BedtU  v.  Herring,  11  Am.  St  Rep.  323.  Proof  of 
payment  of  full  value  merely  strengthens  the  pr^nmption  that  the  holder's 
right  of  recovery  is  perfect^  and  is  not  neoessary  to  raise  it 
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FftooBss,  Offioxh,  Whsn  Mat  Justify  Undsr. — One  who  seises  the  prop* 
erty  or  arrests  the  person  of  another  by  legal  process  or  other  equiva- 
lent authority  conferred  by  law  oan  only  justify  himself  by  a  strict 
compliance  with  such  process  or  authority.  If  he  fails  to  execute  or 
return  the  process  as  thereby  required,  he  stands  as  if  he  never  had  any 
aathority  to  take  the  property,  and  therefore  appears  to  have  been  a 
trespasser  from  the  beginning.  In  this  respect  there  is  no  difference 
between  civil  and  crimioal  process. 

Piooias — Offiobb  Bsoomino  TRisPAssia  Ab  Initio.— Acts  of  omission 
may  ezpoee  an  officer  to  liability  as  a  trespasser  ab  imiio.  The  dkium 
of  the  Six  Carpenters'  case  that  "  Not  doing  cannot  make  a  party  who 
has  authority  or  license  by  law  a  trespasser  ab  initio,  because  not  doing 
is  no  trespass"  disapproved. 

PftocBss,  FoBFBiTiivo  PROTaoTioir  ov  BT  Makino  A  Fauv  Rbtubn.— If 
an  officer  acting  under  a  warrant  commanding  him  to  search  in  a  freight 
ear  for  intoxicating  liquors,  and,  if  found,  to  safely  keep  the  same  with 
the  vessels  in  which  they  are  contained  until  final  action  and  decision 
be  had  thereon,  finds  such  liquor  and,  believing  it  not  to  be  intended  for 
unlawful  sale,  falsely  returns  that  he  made  the  search  and  found  no 
liquor  he  thereby  forfeits  the  protection  of  his  process  and  becomes 
answerable  in  an  action  of  trespass  for  breaking  into  the  oar  while  ez« 
enting  his  warrant 

Oearge  C.  Yeaton,  for  the  plaintiff. 

Jame$  0.  Bradbury  and  Samuel  W.  Luques^  for  the  defendant 
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EacERT,  J.  The  plamfiff  corporation  sb  a  common  carrier 
had  in  ita  possession  on  one  of  its  sidetrackSi  in  Biddeford,  a 
box  freight  car  laden  with  merchandise  for  Tarions  parties, 
and  locked  and  aealed.  While  the  car  was  in  this  situation 
and  condition  the  defendant,  a  deputy  sheriff  for  York  comity, 
armed  with  a  search  warrant  from  the  Biddeford  mnnicipal 
court  under  Bey.  Stats.,  c  27,  sec  40,  broke  the  lock  and 
door,  and  entered  the  car  in  the  night-time,  soon  after  mid« 
night.  His  warrant  commanded  him  to  ^therein  search  for 
intoxicating  liquors,  and,  if  there  found,  to  seize  and  safely 
keep  the  same  with  the  vessels  in  which  they  are  contained, 
until  final  action  and  decision  be  had  thereon/'  He  did  find 
in  the  car  one  barrel  of  intoxicating  liquor,  viz:  a  barrel  of 
alcohol,  but  did  not  seize  it,  being  of  the  opinion  that  it  was 
not  intended  for  unlawful  sale.  He,  however,  made  upon  the 
warrant  the  erroneous  return  that  he  searched  the  car  and 
fou lid  no  intoxicating  liquor.  The  plaintiff  thereupon  faorought 
this  action  of  trespass  for  the  breaking  into  its  car  through 
the  lock  and  door.  The  defendant  has  pleaded  a  justifica- 
tion under  the  warrant  above  described. 

Assuming  the  complaint  and  warrant  and  the  search  under 
them  to  have  been  in  other  respects  legal  and  regular,  the 
question  arises  whether  the  intentional  omission  ^  to  seise  and 
safely  keep,"  etc.,  the  intoxicating  liquors  found  in  the  car 
by  the  officer  invalidates  his  authority  under  the  warrant  and 
leaves  him  a  trespasser. 

Though  often  obscured  in  earlier  and  ruder  times,  it  is  a 
distinctive  feature  of  our  common  law  system  of  jurisprudence 
that  it  so  jealously  guards  the  liberty  and  property  of  the  citi- 
zon  against  the  capricious,  arbitrary  or  extra-legal  acts  of 
government  officers,  and  at  the  same  time  insists  upon  the 
full  performance  of  thei.  legal  duty.  English  history  abounds 
with  instances  of  the  assertion  of  this  principle.  Two  con- 
spicuous instances  are  the  beheading  of  one  king  for  over^ 
stepping  the  law,  and  the  expulsion,  some  fifty  years  later,  of 
another  king  partly  for  refusing  to  execute  certain  laws.  The 
principle  is  now  imbedded  in  the  fundamental  law  of  our 
republics. 

Imbued  with  this  spirit,  our  law  requires  of  every  minis- 
terial officer  assuming  to  execute  a  statute  or  legal  process 
against  the  person  or  property  of  the  citizen  a  strict  observ- 
ance of  every  provision  of  the  statute  and  of  every  lawful 
command  in  the  process.    The  law  permits  to  such  an  officer 
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DO  discretion  in  tliis  Tespect  If  he  once  begin,  he  maet  eze- 
cate  the  process,  the  whole  process,  and  nothing  but  the  pro- 
cess. Many  extracts  from  judicial  opinions  could  be  quoted 
stating  this  rule  as  strongly  and  comprehensively.  One  dis- 
tinguished jurist  has  used  judicially  the  follovring  language; 
'*  A  man  who  seizes  the  property  or  arrests  the  person  of 
another  by  legal  process,  or  other  equivalent  authority  con- 
ierred  upon  him  by  law,  can  only  justify  himself  by  a  strict 
compliance  with  the  requirements  of  such  process  or  author* 
ity.  If  he  fails  to  execute  or  return  the  process  as  thereby 
required,  he  may  not  perhaps  in  the  strictest  sense  be  said  to 
become  a  trespasser  ab  initio;  but  he  is  often  called  such,  for 
his  whole  justification  fails,  and  he  stands  as  if  he  never  had 
any  authority  to  take  the  property,  and  therefore  appears  to 
have  been  a  trespasser  from  the  beginning.''  Orajy  J.|  in 
Brock  Y.  Siimon^  108  Mass.  521;  11  Am.  Rep.  890.  By  sub- 
stituting the  word  *4njure''  for  the  word  ''seize''  in  the  above 
quotation  the  language  of  Justice  Gray  would  be  literally  ap- 
plicable to  this  case. 

There  would  seem  to  be  no  difference  in  principle  between 
civil  and  criminal  processes  in  this  respect,  and  hence  illustra* 
tions  may  properly  be  taken  from  either  class  of  cases.  In 
Blanchard  v.  jDoio,  82  Me.  557,  a  tax  collector  regularly  sold 
eattle  of  the  plaintiff  upon  a  tax  warrant.  He  omitted  after- 
ward to  render  **an  account  in  writing  of  the  sale  and 
charges"  as  required  by  the  statute  and  his  warrant  It  was 
held  that  this  omission  deprived  him  of  the  protection  of  his 
warrant  In  Carter  v.  AUen,  68  Me.  296;  8  Am.  Rep.  420,  a 
tax  collector  under  the  same  circumstances  did  render  the 
account  in  writing  and  tender  the  surplus;  but  the  statement 
of  account  proved  to  be  incorrect  It  was  held  that  this  error 
vitiated  the  officer's  immunity.  In  Ross  v.  Philbrick^  89  Me. 
29;  Braekett  v.  Ftntngr,  49  Me.  856;  and  Smith  v.  Oates,  21 
Pick.  66,  it  WBM  held  that  an  omission  by  an  officer  to  execute 
a  command  in  the  precept  at  the  precise  time  named  therein 
invalidated  his  authority  and  made  him  liable  as  a  trespasser 
to  those  with  whose  property  he  had  interfered  under  his  pre- 
cept In  the  last*named  case,  Smith  v.  Oates^  21  Pick.  66 
there  was  a  variation  of  only  twenty  minutes.  In  Tubba  v. 
Tuhey^  3  Gush.  488,  60  Am.  Dec  744,  an  officer  arrested  the 
plaintiff  on  a  criminal  process  on  Sunday,  and  committed 
him  to  jail.  On  the  following  Monday  morning  instead  of 
taking  the  plaintiff  before  the  police  court,  as  required  by  law 
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to  do,  the  officer  assumed  to  discharge  the  plaintiff  from  ar- 
rest.    It  was  held  that  the  omission  to  take  the  plaintiff  before 
the  court  took  away  from  the  officer  all  justification  for  the 
arrest.    In  Russell  y.  Hanscombf  15  Gray,  166,  a  fish-warden, 
as  authorised  by  statute,  took  a  seine  which  was  illegally  set. 
He  did  not,  however,  as  required  by  statute,  begin  a  legal  pro- 
ceeding for  the  forfeiture.    In  the  words  of*  Shaw,  C.  J.,  the 
court  held  that  the  warden's  **  failure  to  prosecute  was  a  de- 
parture from  his  authority,  and  in  legal  effect  deprived  him 
of  his  justification."    In  Broek  v.  Stimson^  108  Mass.  520,  11 
Am.  Rep.  390,  a  police  officer  by  authority  of  a  statute  arrested 
the  plaintiff  for  being  drunk  and  disorderly  in  a  public  place; 
but  instead  of  taking  him  before  the  court  for  trial,  as  further 
required  by  statute,  he  released  the  plaintiff  from  arrest  as 
soon  as  he  recovered  from  his  intoxication.     It  was  held  that 
this  disobedience  of  the  statute  took  away  all  protection  under 
the  statute.    In  PhiUips  v.  Fadden^  125  Mass.  198,  upon  a  simi* 
lar  state  of  facts  the  proposition  was  again  asserted  that,  if  an 
officer  fails  to  do  all  that  the  law  requires  him  to  do,  his  whole 
justification  fails.    It  has  also  been  held,  and  is  a  familiar 
principle,  that  the  omission  by  the  officer  to  obey  the  final 
and  formal  command  to  make  return  of  the  precept,  under 
which  he  assumes  to  act  invalidates  his  authority  under  the 
precept,  and  renders  him  liable  to  an  action  for  anything 
done  under  it:  WiUiams  v.  Babbitt^  14  Gray,  141;  74  Am.  Deo. 
670;    Williams  v.  Ives^  26  Conn.  568;  Dehm  ▼.  Hinmanf  66 
Conn.  320. 

In  the  Six  Carpenters*  Case^  8  Coke,  146a,  in  which  the 
doctrine  of  trespass  ab  initio  seems  to  have  been  first  formally 
expounded,  it  was  said  that  the  reason  for  holding  a  person 
acting  under  authority  of  law  to  be  a  trespasser  ab  initio  by 
any  subsequent  abuse  of  such  authority,  was  that  his  subse- 
quent illegality  showed  that  he  began  with  an  unlawful  intent 
This  dictum  has  been  often  repeated  in  various  forms.  It 
seems,  however,  to  be  artificial  and  even  fictitious.  An  officer 
may  often,  in  fact,  begin  with  the  best  and  most  lawful  intent 
and  yet  forfeit  his  protection  by  subsequent  misconduct  The 
more  solid  and  sure  foundation  for  such  a  rule  would  seem  to 
be  public  policy.  It  is  inconsistent  with  both  private  secur- 
ity and  public  order,  that  ministerial  officers  should  assume 
to  determine  for  themselves  how  far  and  in  what  manner 
they  will  enforce  a  statute  or  execute  a  process.  If  the  safety 
of  the  citizen  requires  that  such  officers  shall  do  no  act  not 
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authorized,  the  safety  of  the  people  equally  requires  thai  such 
ofBcers  shall  omit  no  act  that  is  commanded. 

It  was  further  resolved  in  the  Six  Carpentera^  OoBe^  8  Coke, 
146a,  that  *'  not  doing  cannot  make  the  party  who  has  author- 
ity or  license  by  law,  a  trespasser  ab  initio^  because  not  doing 
is  no  trespass."  This  dictum  also  has  been  often  repeated, 
and  has  at  times  influenced  judicial  decisions.  The  reasou!- 
ing  may  seem  plausible,  but  in  reality  it  is  a  bit  of  sterilOi 
verbal  syllogization.    It  has  borne  no  good  fruit 

It  is  difficult  to  see  any  difference  in  principle  between 
misfeasance  and  nonfeasance  in  a  ministerial  oflScer.  In 
either  case  he  is  foresworn — has  disobeyed  the  statute  or  pro- 
cess he  has  sworn  to  execute  faithfully.  It  is  the  disobedi- 
ence, not  the  act,  that  deprives  him  of  his  authority.  The 
disobedience  is  the  fatal  poison  which  paralyses  the  protect- 
ing aruQ  of  the  law;  and  this  disobedience  can  come  as  well 
from  acts  of  omission  as  commission. 

The  learned  editor  of  the  American  Decisions  in  the  notes 
to  Barrett  y.  White,  8  N.  H.  210,  14  Am.  Dec.  865,  criticises 
this  dictum  of  the  Six  Carpenters?  Caee,  8  Coke,  146a.  He 
says  the  distinction  seems  to  be  merely  artificial,  and  should 
not  be  allowed  to  protect  a  disobedient  officer.  He  cites  many 
cases  in  which  (he  says)  the  distinction  has  been  practically 
disregarded.  Reference  is  made  to  those  notes  and  citations 
without  further  quotations  from  them  here. 

The  courts  of  Maine  and  Massachusetts,  while  sometimef 
alluding  to  or  quoting  this  dietumj  have  practically  ignored  it 
when  dealing  with  cases  like  this  one  before  us.  Every  case 
above  cited  from  the  decisions  of  those  courts  were  oases  of 
nonfeasance  or  omission.  The  tax  collector  simply  omitted 
to  do  some  particular  thing,  either  entirely  or  at  the  specified 
time.  The  police  officers  simply  omitted  to  do  some  act  re« 
quired.  The  failure  to  make  return  of  the  process  is  a  simple 
omission.  The  New  Hampshire  court  seems  to  uphold  the 
distinction  drawn  in  the  Six  Carpentenf  CoBe,  8  Coke,  146a| 
for  in  Ordvfay  v.  Ferrin^  8  N.  H.  69,  it  held  precisely  the  con- 
trary of  our  decision  in  Brackett  y.  Vining,  49  Me.  856.  Our 
stricter  rule  is  firmly  established  in  our  law,  and  we  think 
upon  grounds  of  public  policy  it  is  the  better  and  more  rea« 
lonable  rule.  While,  of  course,  in  a  given  case,  an  officer 
may  have  a  sufficient,  lawful  excuse  for  his  omission,  the 
general,  plain,  reasonable,  and  necessary  proposition  is,  that 
a  ministerial  officer  must  faithfully  obey  every  lawful  com- 
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mand  in  the  atatute  or  prooesB,  or  he  will  be  left  without  its 
protection  in  any  suit  against  him  for  auy  acts  done  by  him 
under  color  of  such  statute  or  process.  The  case  of  Hink$  t« 
HinkSj  46  Me.  423,  in  no  way  conflicts  with  this  proposition, 
for  there  the  defendant  was  not  an  officer,  and  was  only  exer- 
cdsing  a  private  right. 

Becurring,  now,  to  the  case  before  us,  it  is  evident  that  tba 
principal  purpose  of  the  statute  (Bev.  Stats.,  o.  27,  seo.  40), 
and  of  the  process  issued  under  it,  was  the  seizure  of  whateyer 
intoxicating  liquors  were  found,  and  the  bringing  them  befi>re 
Uie  court  for  determination  whether  they  were  intended  for 
unlawful  sale.  The  authority  to  enter  the  car  and  there 
search  was  given  for  that  express  purpose.  Tlie  defendant 
officer  exercised  the  authority  to  search,  but  he  willfully  and 
deliberately  refused  to  seize  the  intoxicating  liquors  he  found, 
and  made  a  false  return  that  he  found  none.  He  assumed 
to  nullify  the  main  command  of  the  statute  and  of  his  pro* 
cess.  He  willfully  defeated  the  very  purpose  of  the  search 
he  assumed  to  make.  Such  a  flagrant  disobedience  should, 
and  we  think  does,  destroy  the  protection  he  might  otherwise 
have  justly  enjoyed. 

The  good  jEaith  of  the  defendant,  his  strong  belief  that  the 
intoxicating  liquor  he  found  was  not  intended  for  unlawful 
sale  is  no  excuse,  and  does  not  mitigate  the  penalty.  As  said 
in  Guptill  V.  Richardson,  62  Me.  262,  the  fact  "  that  it  [the 
liquor]  was  not  liable  to  forfeiture  would  not  excuse  the  officer 
for  disobedience  to  his  precept.*'  The  command  to  seise  the 
liquors  was  plain.  His  duty  was  plain.  He  was  given  no 
discretion — no  power  to  determine  what  intoxicating  liquors 
be  would  or  would  not  seize.  He  should  not  have  arrogated 
to  himself  any  such  power. 

It  is  urged  that  it  may  at  times  work  a  great  hardship  upon 
an  innocent  owner  if  an  officer  must  in  every  case  seize  what* 
ever  intoxicating  liquors  he  finds  under  a  search  warrant, 
however  evident  it  is  they  are  not  intended  for  unlawful  sale. 
The  policy  of  the  law  is  that  every  owner  or  keeper  of  intoxicate 
ing  liquor  shall  be  prepared  to  defend  them  before  the  courts, 
and  not  before  the  officer,  against  the  accusation  that  they 
are  intended  for  unlawful  sale.  The  convenience  of  such 
owner  or  keeper  must  give  way  to  the  good  of  the  people,  and 
to  tiieir  undoubted  right  to  protect  themselves  in  this  way 
against  the  consequences  of  the  traffic  in  such  articles.  At 
any  rate  the  officer  must  obey  the  law  and  his  lawful  process. 
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It  is  urged  that  the  omission  to  seize  the  liquors  in  this 
ease  caused  this  plaintiff  no  special  injury,  however  much  the 
public  may  have  been  harmed.  The  search,  however,  did  the 
plaintiff  an  injury.  The  lock  and  door  of  its  car  were  broken 
by  the  defendant.  He  might  have  made  that  breaking  official 
and  lawful  by  doing  his  whole  official  duty.  He  saw  fit,  how- 
ever, to  disregard  his  precept  and  abandon  his  duty.  This 
abandonment  of  duty  was  also  au  abandonment  of  his  au- 
thority, and  left  him  amenable  for  all  the  damage  done  by 
him  to  the  plaintiff  corporation. 

Defendant  defaulted.    Damages  assessed  at  ten  dollars. 

Walton,  Libbby,  Fostsb,  and  Whitkhousb,  JJ.,  concurred* 
Peters,  C.  J.,  did  not  sit 

OmcEB*  When  Dbbhed  TanpAflBBa  Aa  Iirano:  See  note  to  BarreU  v. 
WkUe,  14  An.  Dec.  805-369.  An  officer  haying  made  a  lawful  levy  can 
eolj  ba  made  a  treapaaeer  ab  hutiQ  by  *  subsequent  act  of  trespass,  not  by  an 
emission  or  neglect  of  duty:  Waterbmrf  r,  Lockwood,  4  Day,  257;  4  Ain. 
The.  916,  Abnse  of  legal  anthority  or  lioense  by  one  who  first  acted  with 
propriety  nnder  it  makes  him  a  trespasser  ab  iniHo:  Dkkmm  ▼.  Parker^  8  How. 
<Mi8S.)  219;  84  Am.  Dee.  78;  Omtra:  WemUU  r.  Johnmrn,  8  N.  H.  220;  29 
Am.  Deou  648.  No  return,  however,  is  required  on  a  search  warrant  if  the 
goods  are  not  found:  Ckipman  T.  Baiet^  15  Vt.  51;  40  Am.  Dec.  663.  As  to 
the  liabUity  of  a  sheriff  for  failure  to  return  an  execution,  see  note  to  8loa$ 
T.  Ooei^  S8  Am.  Dee.  571 


Bbunswiok  Ga8  Light  Go.  v.  TTnitbd  Gas,  Fubl, 

AND  Light  Co. 

(86  MimiB,  882.] 
fMMmmum,  AuJonAULm  ov.— A  gas  company  poseening  aad  •zeroiainf 
tiio  right  to  lay  its  pipes  in  the  public  streets  oannot  sell,  lease^  nor  aa- 
aign  its  corporate  rights  and  privileges  to  another  gas  company  without 
the  consent  of  the  legislature. 

OOEPORATIOH— UlTBA    ViBU. — A    CONTRAOT    MaDB    BT    ▲  OOBPOBATIOir 

Which  Is  Uklawvul  and  void,  because  beyond  Its  corporate  powers* 
doee  not  by  being  carried  into  execution  become  lawful  and  Talid.  The 
proper  remedy  of  an  aggrieved  party  is  to  disaffirm  the  contnMt  and 
sue  to  recoTcr  as  upon  a  quatUum  meruU  the  ralue  of  what  the  defend* 
ant  has  actually  received  the  benefit  of. 
Co&PORATioii  fixMouTiMO  A  Lbask  OF  It8  Provbrtt  Whiob  Is  Void^  becauso 
it  had  no  power  to  give  such  lease,  cannot,  though  poseession  is  taken 
and  held  under  the  lease,  recover  the  rent  stipulated  therein.  It  may, 
however,  recover  a  reasonable  rent^  and  the  lease  may  be  offinod  in  evi« 
denoe  as  aa  admission  of  what  rent  is  reasonable. 

Action  to  recover  damages  for  breach  of  the  covenants  of  a 
leaaew    The  defense  was  that  the  lease  was  of  property  held 
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886     Brunswick  Q.  L.  Co.  9.  Unitbo  Qab  sra  Ga    [Maine, 

by  the  lessor  as  a  quari  public  corporation  and,  not  being  aiip 
thorized  by  the  legislature,  was  void* 

Barrett  Potter^  for  the  plaintiSl 

0.  IP,  HeseUon^  for  the  defendant 

Walton,  J.  The  question  is  whether  a  gas  company,  which 
possesses  and  exercises  the  right  to  lay  its  pipes  in  the  pnblio 
streets,  can  sell,  lease,  or  assign  its  corporate  rights  and  privi- 
leges to  another  gas  company  without  the  consent  of  the  legis- 
lature. 

We  think  the  question  must  be  answered  in  the  negative. 
Corporations  possessing  and  exercising  the  right  of  eminent 
domain  owe  duties  to  the  public  from  the  performance  of 
which  they  are  not  allowed  to  escape  by  a  sale  or  lease  of 
their  franchises,  without  first  obtaining  the  consent  of  the 
legislature.    The  franchise  of  a  corporation  having  the  right 
to  receive  tolls  may  be  levied  on  to  satisfy  an  execution 
against  the  corporation,  and  in  this  way  it  may  be  deprived 
of  its  corporate  powers  and  privileges.    And  they  may  be 
lost  by  the  foreclosure  of  a  legally  executed  mortgage.    And 
they  may  also  be  lost  by  laches  in  reclaiming  them  when 
they  have  been  illegally  sold,  leased,  or  assigned.    But,  sub* 
ject  to  these  well-defined  exceptions,  it  is  now  settlod  by  an 
overwhelming  weight  of  authority  that  public  or  quasi  public 
corporations,  which  possess  and  exercise  the  right  of  eminent 
iloinain,  or  its  equivalent,  owe  duties  to  the  public,  as  well  as 
to  their  stockholders;  and  that  they  cannot  sell  or  lease  their 
corporate  powers  and  privileges,  and  thereby  disable  them- 
selved  from  performing  their  public  duties,  without  legislative 
authority.     It  is  the  duty  of  gas  companies,  water  companies, 
electric  light  companies,  telegraph  and  telephone  companies, 
street  railway  companies,  and  all  similar  corporations,  which 
have  obtained  the  right  to  use  the  public  streets  for  the  erec- 
tion or  extension  of  their  works,  to  serve  the  public  faithfully 
and  impartially,  and  at  reasonable  rates.    And  this  is  a  duty 
the  performance  of  which  may  be  enforced  by  the  courU. 
And  one  reason  why  these  corporations  are  not  allowed  to 
sell  or  lease  their  corporate  powers  and  franchises,  without 
legislative  authority,  is  that,  if  they  were  able  to  do  so,  they 
might  thereby  disable  themselves  from  the  performance  of 
their  public  duties,  and  thus  escape  from  the  power  of  the 
courts  and  of  the  legislature  to  enforce  their  performance. 

But  a  still  more  serious  objection  to  the  traffic  in  corporats 
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franchiBes  is  the  ease  with  which  such  a  power  could  be  used! 
to  create  monopolies.  By  its  exercise,  a  single  corporation 
ooald  easily  become  possessed  of  the  corporate  powers  and 
priyileges  of  all  its  rivals,  and  thereby  annihilate  competition 
and  obtain  a  complete  control  of  the  markets.  Such  combi* 
nations  are  usually  hurtful,  and  sound  public  policy  requires 
that  they  be  kept  under  legislative  supervision  and  restraint* 

To  the  argument  that  similar  combinations  may  be  made- 
by  individuals,  it  has  been  aptly  replied  that  men  are  mortal^ 
and  their  combinations  short-lived,  but  corporations  are  im-^ 
mortal,  and  their  combinations  and  acquisitions  may  go  on 
forever;  that  they  may  add  field  to  field,  wealth  to  wealth, 
and  power  to  power,  till  they  become  too  strong  for  th» 
government  itself;  that  all  experience  shows  that  snob  acccK 
mulations  of  wealth  and  power  are  dangerous  to  the  pubUo- 
welfare;  and  that  while  society  can  endure  the  accumulation* 
and  combinations  of  mortals,  which  must  end  at  the  grave^ 
it  cannot  eddure  similar  accumulations  and  combinations  of 
power  by  corporations,  which  may  continue  forever. 

In  a  case  in  New  Jersey,  decided  in  August,  1892,  it  is  said 
that  corporations  which  engage  in  a  quasi  public  occupation^, 
such  as  railway,  water,  gas,  telegraph,  and  similar  corpora*^ 
tions,  are  created  upon  the  hypothesis  that  they  will  be  a  pub-^ 
lie  benefit;  that  they  usually  possess  the  right  of  eminent 
domain,  and  not  unfrequently  the  use  of  the  public  highways 
is  accorded  to  them;  an.d  that  while  the  state  confers  upon 
them  these  special  and  extraordinary  privileges,  it  at  the- 
same  time  exacts  fh>m  them  the  performance  of  public  duties; 
that  such  corporations  hold  their  franchises  not  merely  in 
trust  for  the  pecuniary  profit  of  their  stockholders,  but  also* 
in  trust  for  the  public;  and  that  such  corporations  cannot 
lease  or  otherwise  dispose  of  their  franchises  needful  in  the- 
performance  of  their  public  duties,  without  legislative  con-* 
sent:  Stockton  v.  Central  R.  R.  Co.,  50  N.  J.  Eq.  52. 

In  a  case  in  Illinois,  decided  in  1887,  the  court  held  that 
reason  and  the  weight  of  authority  were  in  favor  of  the  doo-^ 
trine  that  a  corporation  has  no  right  to  sell  or  lease  its  fran* 
ehise,  or  any  property  essential  to  its  exercise,  which  it  has 
acquired  under  the  law  of  eminent  domain,  without  legisla* 
tive  authority:  FieUam  v.  Hay,  122  111.  293;  8  Am.  St.  Bepu 
492. 

In  another  case,  decided  in  1889,  a  corporation  for  the  man- 
ufacture and  sale  of  gas,  having  a  capital  of  twenty-five  mil-^ 
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lion  dollars,  had  obtained  by  purchase  a  controlling  interest 
in  foor  other  gas  companies,  hanng  an  aggregate  capital  of 
nearly  seventeen  million  dollars;  and,  in  the  yigoroas  lan- 
guage of  the  court,  was  thus  able  to  destroy  the  energies  of  all 
other  corporations  of  the  same  kind,  and  suck  the  life-blood 
out  of  them;  and  the  court  held  that  such  a  combination 
could  not  be  tolerated;  that  the  business  of  manufacturing 
and  distributing  illuminating  gas  by  means  of  pipes  laid 
in  the  public  streets  of  a  city  is  a  basiness  of  a  public  char* 
acter;  that  it  is  the  exercise  of  a  franchise  belonging  to  the 
state;  that  the  services  to  be  rendered  for  such  a  grant  are  of 
a  public  nature;  and  that  any  unreasonable  restraint  upon 
the  performance  of  such  duties  is  prejudicial  to  the  public  in- 
terests, and  in  contravention  of  public  policy,  and  could  not 
be  allowed:  People  v.  Chicago  Qae  Tnut  Co.,  130  IlL  286;  17 
Am.  St  Bep.  319. 

Equally  vigorous  is  the  language  of  the  New  T(»-k  court  of 
appeals.  In  a  case  relating  to  the  combination  known  as  the 
Sugar  Trust — a  trust  that  included  the  Forest  City  Sugar 
Befining  Company  of  this  state,  and  so  successfully  sucked 
iUi  life-blood  out  of  it,  that  its  machinery  has  since  remained 
as  silent  as  a  city  of  the  dead — the  court  said  that  corporate 
grants  are  always  assumed  to  have  been  made  for  the  public 
benefit,  and  that  any  conduct  which  destroys  their  normal 
functions,  and  maims  and  cripples  their  separate  activity, 
must  affect  unfavorably  the  public  interest;  and  that  this  is 
so  to  a  much  greater  extent  when  a  combination  includes  and 
dominates  an  entire  industry,  and  puts  upon  the  markets 
capital  stock  proudly  defiant  of  actual  values,  and  capable  of 
an  unlimited  expansion;  that  it  is  not  a  sufficient  answer  to 
say  that  similar  results  may  be  lawfully  accomplished  by  an 
individual  having  the  necessary  wealth,  for  it  is  one  thing  for 
the  state  to  respect  the  freedom  of  the  citizen,  and  quite  an- 
other thing  to  create  artificial  persons  to  aid  in  promoting 
such  aggregations;  that  the  individuals  are  few  who  bold  such 
enormous  wealth;  but  if  corporations  can  combine  and  masB 
their  forces,  a  tempting  and  easy  road  is  opened  to  enormous 
oombinations,  vastly  exceeding  in  strength  and  in  power  over 
industry  any  possibilities  of  individual  ownership:  People  v. 
NoHh  River  Sugar  Refining  Co.,  121  N.  Y.  582;  18  Am.  St. 
Rep.  843. 

The  law  does  not  assume  that  all  combinations  of  corporate 
powers  and  franchises  are  necessarily  hurtful.    It  recogniiei 
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fbe  fact  that  they  are  sometimes  beneficial,  and  provides  a 
way  by  which  they  may  be  lawfully  made.  But  as  such 
combinations  are  liable  to  be  made  for  improper  purposes, 
and  with  conditions  annexed  to  them  which  are  inadmissible, 
sound  public  x>olicy  requires  that  they  be  made  under  legisla* 
tive  supervision  and  restraint. 

In  the  present  case  the  Brunswick  Gas  Light  Company  un« 
dertook  to  lease  all  its  property,  and  all  its  corporate  rights 
and  privileges,  to  the  United  Gas,  Fuel,  and  Light  Company, 
fin*  twenty-five  years.  The  latter  company  took  possession  of 
tiie  works,  and  held  them  for  seventeen  and  a  half  months, 
making  improvements  upon  them,  and  paying  a  x>ortion  of 
the  agreed  rent.  It  then  abandoned  the  works,  and  posses* 
rion  was  resumed  by  the  lessors. 

This  is  a  suit  by  the  lessors  against  the  lessees  for  a  breach 
of  the  covenants  contained  in  the  lease.  It  was  contended 
in  defense  that  the  lease  was  illegal  and  void,  and  that 
no  recovery  could  be  had  upon  it.  The  presiding  justice 
ruled  as  a  matter  of  law  that  the  plaintiff  company  and  the 
defendant  company  had  power  to  execute  the  lease,  and  that 
a  recovery  could  be  had  for  a  breach  of  the  covenants  con- 
tained in  it  We  think  the  ruling  was  erroneous.  No  legis- 
lative authority  for  making  the  lease  was  shown,  and,  without 
such  authority,  we  think  the  lease  must  be  regarded  as  ultra 
vires  and  void.  The  authorities  bearing  upon  the  question 
are  not  in  entire  harmony;  but  the  weight  of  authority  seems 
to  us  to  be  overwhelmingly  in  favor  of  this  conclusion:  See 
2  Beach  on  Corporations,  section  831  to  856,  inclusive,  and 
the  six  pages  of  authorities,  pro  and  eofij  cited  under  the  sec- 
tion last  cited.  The  cases  are  too  numerous  for  citation  here, 
and  the  few  cases  to  which  we  have  referred  will  furnish  a 
key  to  all  of  them. 

But  it  is  claimed  that  inasmuch  as  the  defendant  company 
took  and  held  possession  of  the  plaintiff  company's  works  by 
virtue  of  the  lease,  ultra  vires  is  no  defense  to  an  action  to  re« 
eover  the  agreed  rent.  We  do  not  doubt  that  the  plaintiff 
company  is  entitled  to  recover  a  reasonable  rent  for  the  time 
the  defendant  company  actually  occupied  the  works;  but  do 
not  think  the  amount  can  be  measured  by  the  ultra  vires 
ftgreement.  We  think  that  in  such  cases  the  recovery  must 
be  had  upon  an  implied  agreement  to  pay  a  reasonable  rent; 
And  that  while  the  ultra  vires  agreement  may  be  used  as  evi- 
dence, in  the  nature  of  an  admission  of  what  is  a  reasonabla 
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rent,  it  cannot  be  allowed  to  govern  or  control  the  amoiank 

It  seems  to  ns  that  it  would  be  absurd  to  hold  that  the  ultra 

mres  lease  is  void,  and  at  the  same  time  hold  that  it  governs 

the  rights  of  the  parties  with  respect  to  the  amount  of  rent  to 

3>e  recovered.    A  void  instrument  governs  nothing.   We  think 

the  correct  rule  is  the  one  stated  by  Mr.  Justice  Gray,  io  a 

jrecent  case  in  the  United  States  supreme  coort.     He  said 

that  a  contract  made  by  a  corporation  which  is  unlawful  and 

void,  because  beyond  the  scope  of  its  corporate  powere,  does 

not,  by  being  carried  into  execution,  become  lawful  and  valid; 

and  that  the  proper  remedy  of  the  aggrieved  party  is  to  dis* 

.-affirm  the  contract,  and  sue  to  recover,  as  on  a  qxiantum 

jneruit  the  value  of  what  the  defendant  has  actually  received 

ithe  benefit  of :  Pittsburgh  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge 

•^0.,  181  U.  S.  871.    We  think  this  is  the  correct  mie:  3 

Beach  on  Corporations,  sea  428,  and  cases  there  cited. 

Exceptions  sustained. 

Pktebs,  0.  J.,  Bmbry,  Fostbb,  and  Haskkll,  JJ.,  ooncnrred. 


Biirht  to  Transfer  Public  Vraaohii 

^feneral  MuU  as  to  the  NontraMferaUUt^  qf  FranehUe8,-^Th9  omm  up*  tip- 
%aaUy  in  nniaon  m  to  the  dootrine  that  a  transfer  of  franchiaea  eannoi  be 
effected  without  the  aothority  of  the  sovereign  grantor.  The  role  is  the 
oame  whether  the  transfer  ia  attempted  to  be  made  by  a  voluntary  act,  such 
M»  conveyance,  mortgage,  lease,  consolidation,  or  by  a  forced  aale  at  the  in* 
stance  of  the  creditora  of  the  holder  of  the  franchiaea.  As  to  the  former 
branch  of  the  rale,  aee  Oomnwnwealth  ▼.  Smith,  10  Allen,  448;  07  Am.  Deo. 
672;  Riehardmm  v.  Sibley,  11  Allen,  65;  87  Am.  Dec.  700;  Prnwyioama  B.  R. 
0».  V.  St.  LouU  etc  B.  B,  00.^  118  U.S.  290;  Laumanv.  Lebanon  VaUeyB.B* 
Co,,  30  Pa.  St.  42;  72  Am.  Dea  685;  Roper  v.  McWhorter,  77  Va.  214;  HaU 
▼.  SuiUoan  B.  B.  Co.,  2  Red.  Am.  Ry.  Caa.  621;  1  Branner  CoL  Gas.  618;  Om 
▼.  TkU'Water  Canal  Co,,  24  How.  257;  Morgan  v.  Louisiana,  93  U.  a  217;  Cos 
tr.  ColumbuB  etc  B.  B.  Go.,  10  Ohio  St  372;  75  Am.  Dec.  518;  Oiartey.  Omaha 
€tc  B.  B.  Co,,  4  Neb.  458;  Black  v.  Delaware  etc.  Canal  Co,,  24  N.  J.  JSq. 
465;  Ammant  v.  New  Alexandria  Turnpike  Co,,  13  Seig.  ft  R.  210;  16  Am. 
Dec  593;  Ouifete,  By,  Co.  v.  Morris,  67  Tex.  692;  BruffeU  v.  Great  W.  B,  B. 
Oo.,  26  III.  353;  Arthur  v.  Oommerdal  Bank,  9  Smedes  ft  M.  394;  48  Am.  Deo. 
719;  Bagan  v.  Aiken,  9  Lea  (Tenn.),  609;  42  Am.  Rep.  684;  Troy  eie.  B,  A 
Oo.  V.  Zerr,17  Barb  581;  Troy  and  Boston  B,  B,  Co.  v.  Boston,  Hooeac  Twsf 
esa  etc  B.  B.  Co.,  86  N.  T.  107;  AbboU  v.  Johnstown  etc.  B.  B.  Co,,80'^,Y. 

S7;  36  Am.  Dec.  572;  PeopU  v.  Albany  etc  B.  B.  Co.,  77  N.  T.  232;  Bast  Bos' 

I  ■    ■  ^-^— ^— ^1.— ■— — 

^BEFEREMd  TO  MONOGILLPHIO  NOnS. 

#tan6hlaaa,  whether  anbject  to  exeontlon:  15  Am.  Dec  0B6. 

Conaolidation  of  corporations:  79  Am.  Dec  421. 

Vower  of  oorporatlona  to  convey  or  otherwise  dispose  of  piopwtyi  W  An.  Dt^ 


Bzemption  of  corporate  property  from  mechanic's  lien:  78  Am* 
.^mrleiture  of  corporate  franchises:  8  Am.  BL  Rep.  179. 
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ImFrtiffhiOx  r.  BMhbard,  10 AUen,  iS9}  Siodtkm  t.  Ceniral  B.  S.Oo,, 
K.  J.  Rq.  52;  aad  the  prinoipal  mm.  Th«  teoond  branch  of  th«  rale  Is  illu- 
tntod  by  th*  loUowingouM:  Ba^anTt  Appeal,  78  Pa.  8i  4M|  Jmmm  v.  Pojf 
tiaeBoadCa.,  8  Mioh.  91;  J2afido/|»4  ▼.  Lanud,  27  N.  J.  Eq.  I»7|  XcedEomT. 
P^rmoMfA  it  iZ:  Co.,  6  Watta  ft  S.  266;  rootf  ▼.  TVmJm  rtfrnjwjb  {^,  24  ChL 
474.  See  also  Freemaii  on  Execntions,  sea  179;  and  note  to  Anmumi  ▼.  Turn' 
pAs  Rood,  15  Am.  Dee.  595.  So  striotly  is  the  principle  that  a  franchise  Is 
sot  snbjoet  to  ozociition  upheld  by  the  eonrts,  that  the  franchises  will  not  pass 
nnder  an  exocutioo  sale  of  a  tnmpike  "road  and  appnrtenanoei^"  CYcn  if 
ssch  a  sale  may  lawfully  be  made:  Ifbocf  ▼.  Truekee  Turnpike  Co,,  24  CU, 
474;  and  if  after  an  execution  sale  of  a  ferry  license  the  licensors  (in  this 
ease  the  snpenriaozs  of  a  county)  refuse  to  renew  the  license  of  the  former 
Uceusoe,  under  the  mistaken  impression  that  his  priTileges  have  passed  by 
the  execntioQ  sale  to  the  purchaser  from  the  sheriff  they  may  be  compelled 
by  mamUnmus  to  issue  a  fresh  license:  Tkamae  ▼.  Armstnmg,  7  OeL  285. 
TnuUee  qf  MaywUk  ▼.  Bwm,  2  J.  J.  Marsh.  225,  is  sometimes  cited  to  the 
point  that  a  ferry  license  is  assignable  at  the  will  of  the  licensee.  An  exam* 
instion  of  that  ease,  howeyer,  shows  that  it  was  decided  with  a  riew  to  a 
local  laWp  under  which  ferry  franchises  on  the  Ohio  river  were  deemed  to  bo 
the  priTilegee  of  riparian  proprietors,  and  therefore  hereditaments  sppnrte- 
uant  to  the  land,  which  belonged  to  the  owner  thereof,  by  virtue  of  his  owner- 
ship, and  without  any  special  grant  from  the  state.  The  larger  question  as 
to  the  pooaibility  of  assigning  ferry  franchises  not  regulated  by  this  law  was 
szpressly  waived  by  the  court  as  being  irrelevant. 

The  only  conrta  which  have  declined  to  accept  the  above  doctrine  to  the 
fuU  extent  are  thoee  of  Maine,  Kentucky,  and  Vermont:  Shepley  v.  Atiantie 
etc  R,  R,  Co.,  55  Me.  395;  Kennebec  etc.  R.  R.  Co.  v.  Partlarui  etc  R.  R.  Co., 
M  Me.  9;  Bardeioum  etc,  R.  R.  Co.  v.  Meieaife,  4  Met  (Ky.)  199;  81  Am. 
I>ec  541;  Bank  qf  Middkbury  v.  Edgerion,  30  Vt.  182;  MiOer  v.  Ruiland  ete. 
R  R.  Co.,  36  Vt.  452.     In  the  first  case  the  court  said  that  the  doctrine 
that  the  franchises  of  a  corporation  could  not  he  mortgaged  seemed  to  it 
"little  better  than  practiod   repadiation."     This   conclusion,   however, 
seems  to  bo  deduced  from  a  false  hypothesis,  vis.,  that  the  alienation  of  fran* 
ehisea,  whether  by  mortgage  or  otherwise,  is  held  to  be  illegal  in  the  absence 
of  a  statute  allowing  it,  solely  because  there  is  a  particular  confidence  re- 
posed by  the  legislature  in  the  first  grantees.    If  the  doctrine  generally 
Adopted  had  no  mors  rational  foundation  than  this,  few,  we  suppose,  would 
hesitate  to  follow  the  authority  of  the  above  cases.     That  doctrine,  however, 
b,  as  will  be  shown  in  the  ensaing  subdivisions,  supported  by  very  different 
snd  much  weightier  considerations  than  the  one  here  suggested,  and  it  is  to 
be  presumed  that  a  dialectical  victory  gained  by  ignoring  the  strongest  argu- 
ments of  the  advocates  of  the  contrary  view  will  not  command  much  respect 
in  other  jurisdictions.     In  the  cases  of  Bank  qf  MiddUhury  v.  BdgerUm,  80 
Vt.  182,  and  Bardeioum  etc,  R.  R.  Co.  v.  lieUaife,  4  Met.  (Ky.)  199,  81  Am. 
Dec  541,  a  distinction  was  drawn  between  prerogative  and  nonprerogative 
franchises,  and  it  was  said  that  the  right  to  mortgage  franchises,  without 
express  statntory  permission,  was  only  applicable  to  the  latter  class,  to 
which  the  privilege  of  constructing  and  operating  a  railroad  was  deemed  to 
Wong.     Plainly,  however,  this  distinction  is  untenable  on  the  principles  of 
the  very  courts  from  which  it  emanates;  for  if  a  transfer  of  franchises  is 
unlawful,  as  is  said,  for  the  sole  reason  that  they  are  a  personal  trust  vested 
in  the  corporators,  and  that  reason  is  shown  to  be  unsound,  there  can  be  no 
logical  halting  place  between  the  two  extremes  of  permitting  none  or  peri 
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BitUng  all  tb«  fnuiehisflB,  wlMtlMr  pmogairre  or  nonprerogatiTeiy  to  1m 
•tienaled  like  the  nst  of  tho  corpocate  propwly.    II  all  the  instramental- 
ities  and  privileges  which  the  state  has  gruited  for  the  parpeee  of  enabling 
the  oorporation  to  carry  on  the  basineos  for  whioh  it  was  orgaoised  «re  to  be 
permitted  to  pass  into  other  hands  at  the  will  of  the  oorpoFators,  thora  is 
snrely  something  of  an  aheardity  in  denying  the  ralidtty  of  a  transfer  of  oer> 
tain  other  fFanchises,  on  the  groand  that  they  are  what  is  termed  preroga- 
tim.    This  eonsideration  is  independent  of  the  fatal  objection  that,  if  tho 
view  nsnally  accepted  is  correct^  the  franchise  of  constraoting  and  operating 
a  railroad  must  be  reckoned  as  a  prerogative  franchise:  Redfield  on  Bail* 
ways,  23.    Certainly  the  argnment  of  the  conrt  in  Bardntown  etc  B.  B.  Oo. 
▼.  Melcaffe,  4  Mel  (Ky.)  199,  81  Am.  Dec.  Ml,  that  this  franchise  cannot  be  a 
prerogatire  franchise,  because  there  is  nothing  to  prevent  an  individnal 
from  building  a  railroad  on  his  own  land  or  on  the  land  of  others,  with  their 
oonsent,  and  charging  tolls  for  the  carriage  of  freight  and  passengers  on  snch 
road,  is  not  an  adequate  refutation  of  that  view.    Theoretically,  this  right 
may  exist,  but,  as  an  actual  fact,  none  of  the  railroads  of  the  country  haro 
been  constructed  without  the  exercise  of  the  sovereign  powers  of  eminent 
domain  or  taxation,  and  it  is  difficult  to  see  how  a  franchise  whioh  cannot 
be  enjoyed  without  the  previous  exercise  of  prerogative  franchises  can  be  re- 
garded as  different  in  kind  from  the  latter.    Eren  if  it  be  regarded  as  differ- 
entk  for  the  technical  reason  that  it  represents  a  privilege  which  any  citiaea 
may  be  supposed  capable  of  enjoying  under  certain  virtually  impossible  con- 
ditions, the  fact  that,  nnder  the  only  circumstances  whioh  the  courts  have 
to  consider  it^  it  is  intimately  connected  with  and  dependent  npon  franchises 
which  are  nndeniably  of  a  prerogative  character,  leads  irresistibly  to  the 
conclusion  that  its  disposal  should  be  subject  to  the  same  restrictions  as 
those  franchises  to  which  it  owes  its  very  existence.    This  distinction  be- 
tween property  acquired  by  the  aid  of  the  state  and  property  acquired  with- 
out snch  aid  is  the  principle  underlying  the  oases  in  which  it  has  been  held 
that  the  right  of  way  and  water  rights  of  a  ditch  company  or  an  irrigation 
oompany,  when  acquired  merely  by  purchase  in  the  open  market  or  by  gift 
from  the  original  proprietors,  may  be  alienated  without  legislative  authority, 
because  they  are  not  franchlBes  at  all  under  such  circumstances:  Minert* 
DUeh  Co.  V.  ZtUerbach,  37  CaU  543;  99  Am.  Dec.  300;  SiaUi  v.  Wutem  Irri' 
gaUng  Canal  Co.,  40  Kan.  96;  10  Am.  St.  Rep.  167. 

Foundation  qftht  Rule  as  to  the  NontranrferabilUy  qf  FramdikeB. — ^We  have 
seen  that  the  weight  of  authority  in  favor  of  the  doctrine  that  franchises 
are,  without  exception,  incapable  of  transfer  without  the  consent  of  the 
legislature  is  overwhelming.  A  perusal  of  the  cases  shows  that  there  is  by 
no  means  the  same  harmony  of  opinion  as  to  the  fundamental  principles 
npon  which  the  doctrine  is  based.  The  following  reasons  have  been  assigned 
by  the  conrts  for  its  existence:  1.  A  franchise  is  a  personal  tmst,  and  ths 
state  has  therefore  a  right  to  declare  who  shall  be  the  transferee  of  snch 
trust;  2.  A  corporation  enjoying  public  franchises  is  an  agent  of  the  atate^ 
and  on  the  ordinary  principles  of  agency  is  incapable  of  delegating  its  poweit 
without  the  permission  of  its  principal;  3.  A  grant  of  a  pnblio  fnuohise  is  a 
contract  between  the  state  and  the  grantee,  by  which  the  latter  undertakes 
to  perform  certain  public  duties,  from  the  performance  of  which  he  cannot 
release  himself  without  the  consent  of  the  other  contracting  party;  4^  The 
powers  of  the  grantee  of  a  public  franchise,  like  other  grantees  of  the  sor* 
sreign,  are  strictly  limited  by  the  instrument  of  grants  and  the  existenes  of 
a  power  to  alienate  such  a  fi  anchise  cannot  be  inferred  in  the  absence  of  tf* 
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witkUikoej  provisioiis;  ff.  Traasfer  of  fnuiehins  may  sometiinet  1m 
illagal,  as  te&cUng  to  the  ettablkhmoat  of  moaopoliet.  We  ehaU  now  pro* 
eeed  to  examine,  briefly,  these  ▼arioas  theories. 

A  Frmtekim  Deemed  to  be  a  Pubiic  TrueL — In  a  preeeding  subdivision  of 
thia  note  we  oommented  on  this  view,  and  while  expressing  oar  agreement 
with  the  opinion  of  oertain  ooorts,  that  it  furnishes  a  totally  inadequate 
foundation  for  the  general  rule  as  to  the  nontransferability  of  frandiises,  wo 
•ndearored  to  show  that  to  oonoede  this  did  not  by  any  means  involve  the 
aeqnenoe  that  tiie  rule  itself  was  unsound,  even  in  the  ease  of  the  so-oalled 
prerogative  franohisss.  The  theoiy  of  a  personal  oonfideaee  reposed  in 
tfie  original  corporators  rests  on  a  pnrely  arbitrary  foundation,  as  is  shown 
wery  oonelnsively  by  the  arguments  in  the  Maine  and  Vermont  oases  cited 
in  the  subdivision  referred  to,  and  the  legislation  whieh  has  in  most^  if  not 
sJl,  the  states  of  the  Union  provided  for  a  free  transfer  of  franchises,  as  the 
raaolt  of  the  mortgage  thereof,  and  even  for  the  incorporation  of  the  entirely 
WDcertain  body  of  persons  who  may  purchase  at  the  foreclosure  sale,  shows 
wary  oondusively  that,  in  the  opinion  of  the  people  of  this  country,  the 
grounds  of  public  policy  upon  which  this  restriction  of  the  power  of  transfer 
in  to  bo  sustained  most  be  sought  in  other  directions. 

Tranter  pf  Franehieee  Ilkgal  Became  a  Delegation  ^  Pcwere» — Several 
•cynrts  of  high  authority  have  put  the  rule  upon  tiiis  ground  where  the  valid* 
ity  of  leases,  or  agreements  held  to  be  equivalent  to  leases,  have  been  under 
oonsideration:  Beman  v.  Rufford^  1  Sim.,  N.  S.,  669;  OreaJt  Nerthem  i?y.  0% 
▼•  Baatem  ComUke  Ry.  Co.,  9  Hare,  306;  Winch  v.  Birkenhead  etc  By.  Co,^ 
6  De  Oex&S.  662;  13  Eng.  L.  A  Eq.  606;  Bichmond  Wuter  WarkaCa.  v.  Biek' 
mond,  Lk  K  3  Ch.  Div.  82;  Trey  and  Ruiland  B.  B.  Co,  v.  Kerr,  17  Barb.  681. 
In  view  of  the  ordinary  statement  of  the  reason  why  an  agent  cannot  dele- 
gate his  powers,  vis.,  that  an  agency  is  a  perscmal  trust,  the  rulings  in  these 
oases  would  seem  to  lend  some  support  to  the  theory  discussed  in  the  pre* 
ooding  subdivision.  But  a  perusal  of  the  decisions  will,  we  think,  show 
Tory  elearly  that  the  illegality  of  the  delegation  is  not  placed  upon  this 
groond,  but  partly  upon  the  ground  that  the  right  to  delegate  powers  had 
not  been  expressly  granted,  and  hence  conld  not  be  exercised,  and  partly 
upon  the  ground  tiiat  such  a  delegation  necessarily  deprives  the  corporation 
of  the  capacity  for  performing  the  duties  which  it  has  undertaken  by  the 
act  of  accepting  the  privileges  bestowed  in  its  charter.  Thus,  in  speaking 
of  an  agreement  by  which  one  railway  company  was  to  work  the  line  of  an* 
other,  using  the  plant  and  property  of  the  latter,  Vice-Chanoellor  Parker 
remarked  that  **what  was  called  'working  the  line'  was  a  duty  imposed 
upon  the  company  whoee  line  was  to  be  used,'*  and  that  "the  agreement^ 
therefore,  was  that  the  company  should  part  with  oertain  statutory  powers 
which  they  had  no  authority  to  part  with,  and  moreover  that  they  were  to 
part  with  them  to  a  body  who,  by  their  constitution,  could  not  accept  them  "t 
Winch  r.  Btrienhead  etc.  By.  Co.,  6  De  Qex  ft  S.  662;  13  Eng.  L.  ft  Bq.  606. 
Similarly,  in  Beman  ▼.  Bafford,  1  Sim.,  K.  S.,  669,  the  court  laid  stress  upon 
the  fact  that  a  delegation  of  the  right  to  work  a  railway  was  an  act  neces- 
sarily incompatible  with  the  discharge  of  the  duties  imposed  on  the  delegat* 
iog  company.  So  also  in  Qreai  Northern  By.  Co,  v.  Baetem  Counties  By.  Co.^ 
9  Hare,  306,  Turner,  "L.  J.,  said  of  an  agreement  which  was  declared  to 
operate  as  a  lease,  that  it  was  "  framed  in  total  disregard  of  the  obligation 
■nd  duties"  of  the  oontracting  companies.  It  seems  to  be  clear,  therefore 
ttat  although  the  expression  *'  delegation  of  powers"  is  used  in  these  deo« 
gjqfii^  tiie  principles  underlying  them  are  really  the  same  as  those  diseoss«€ 
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in  the  two  following  rabdiWatou,  and  that  th«  icbat  of  agency  and  peraooal 
confidence  had  litUe  or  no  inflnenoo  upon  the  minds  of  the  jndgea  who  pro* 
nounoed  these  decisions. 

OraniM  qf  Franehke  k  Bound  to  the  Por/ormameetif  PMie  Ditffea— Tbaro 
•semi  to  be  no  difference  of  opinion  as  to  the  doctrine  that  the  grant  of  a 
franchise  amonnts  to  a  oontract  between  the  sovereign  and  the  grantee^  tho 
consideration  on  the  part  of  the  latter  being  the  discharge  of  certain  speci- 
fied duties.  The  bearing  of  this  doctrine  npon  the  snbjeot  of  the  transfer  of 
franchises  cannot  be  better  stated  than  in  the  following  remarks  of  Jostioa 
Miller  in  Thom<u  ▼.  RdOroad  Co.,  101  U.  S.  83:  ''  The  principle  is,  that  when 
a  corporation  like  a  railroad  company  has  granted  to  it  by  charter  a  franchisa 
in  a  large  measnre  intended  to  be  exercised  for  the  public  good,  the  dne  per- 
formance of  those  functions  being  the  consideration  of  the  public  grants  any 
contract  which  disables  the  corporation  from  performing  thoee  functions^  or 
by  which  it  undertakes,  without  the  consent  of  the  state,  to  transfer  to  oth* 
ers  the  rights  and  powers  conferred  by  the  charter,  and  to  relieve  the  gran« 
tees  of  the  burden  which  it  imposes,  is  a  violation  of  the  contract  with  tha 
state,  and  is  void  as  against  public  policy"i  CommonweaUh  v.  Smith,  10  Allen, 
448;  87  Am.  Dea  672;  Boper  v.  McWhorter,  77  Va.  214;  Mtinroe  v.  Thonuu, 
5  Cal.  470;  Lauman  v.  Lebanon  etc.  By.,  30  Pa.  St.  42;  72  Am.  Dea  685; 
Central  Traneportatkm  Co,  v.  PuUmoM  Paiaee  Car  Co.,  139  U.  8. 24;  Freeman 
V.  Minneapolia  etc  By.  Co.,  28  Minn.  443;  Kenton  County  Court  v.  TumpUcB 
Co.,  10  Bush,  529;  Lakm  v.  Bailroad  Co.,  18  Or.  436;  57  Am.  Rep.  25;  Pierce 
V.  Emery,  32  N.  H.  484;  Bailroad  Co.  v.  ^roim,  17  Wall.  445;  OUeoifo  Gob 
Light  Co.  v.  People's  Oae  LiglU  Co.,  121  111.  530;  2  Am.  St.  Rep.  124;  Black 
V.  Delaufare  eie.  Canal  Co.,  22  N.  J.  Eq.  130;  New  York  etc.  B.  B.  Co,  T. 
Whinne,  17  How.  30.  The  last-named  case  affords  a  good  illustration  of  the 
strictness  with  which  the  courts  hold  the  grantees  of  public  franchises  to 
their  obligations.  The  entire  stock  of  a  railroad  corporation  organized  ia 
Pennsylvania  to  construct  and  operate  a  road  in  that  state  was  taken  by  a 
Maryland  corporation,  which  thereupon  undertook  the  entire  management 
of  the  road  and  furnished  the  rolling  stock.  Under  these  circa mstances  it 
was  held  that  the  owner  of  a  patent  which  had  been  infringed  in  the  opera- 
tion of  the  road  could  hold  the  Pennsylvania  corporation  responsible.  Jus- 
tice Campbell  said,  in  regard  to  the  contention  of  that  corporation,  that  the 
cars  upon  which  the  device  was  used  were  not  built  by  it,  and  did  not  belong 
to  it:  "This  conclusion  implies  that  the  duties  imposed  upon  the  plaintiff 
by  the  charter  are  fulfilled  by  the  construction  of  the  road,  and  that  by  alien- 
ating its  right  to  use  and  its  powers  of  control  and  supervision,  it  may  avoid 
further  responsibility.  But  those  acts  involve  an  overturn  of  the  relations 
which  the  charter  has  arranged  between  the  corporation  and  the  community. 
Important  franchises  were  conferred  upon  the  corporation  to  enable  it  to 
provide  facilities  for  communication  and  intercourse  required  for  the  publio 
convenience.  Corporate  management  and  control  over  these  were  prescribed, 
and  corporate  responsibility  for  their  insufficiency  provided  as  a  remunera- 
tion to  the  community  for  their  grant.  The  corporation  cannot  absolve  itself 
from  the  performance  of  its  obligations  without  the  consent  of  the  legislature.  ** 
1  Pianc^eee  Cannot  be  Tran^erred  Without  Legidative  Authority,  Beeaum 
Grants  From  the  Sovereign  Are  Stnetly  Conet^rued. — "The  powers  of  corpo- 
rations organized  under  legislative  statutes  are  such  and  such  only  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that  what  ia 
fairly  implied  is  as  much  granted  as  what  is  expressed,  it  remains  that  the 
charter  of  a  corporation  is  the  measure  of  its  powers,  and  that  the  enumer- 
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•tioii  of  tiioM  pow«n  impliei  the  exdoaion  of  all  others":  Thomtu  ▼.  ~RaU» 
road  Co.,  101  U.  8.  82;  per  Justice  Miller,  citing  with  h^provBl  BaM  Angliam 
Mf.  Co,  ▼.  S(uiemOounik$  By.  C7a,  11  C.  B.  776,  wokd. Battem  ChmnlUi By,  Co. 
▼•  UoMfheo,  6  H.  L.  Gss.  831;  Board  of  CommMomen  ^f  Tippecanoe  County  v, 
L^/ayelte  etc  B.  B.  Co,.  60  Ind.  86:  PeopU  y,  Cldoago  Oae  Truot  Co,.  130  III 
968;  17  Am.  8k  Rep.  819;  Lautnan  ▼•  LAanon  etc  By,,  30  Pa.  St.  42;  72 
Am.  Dec.  686;  Petmeyhania  B.  B.  Co,  r.  8L  Lome  eie.  B.  B.  Co,,  118  U.  8, 
S90;  JBichardrnm  ▼.  Sibky,  11  Allen,  85;  87  Am.  Deo.  700;  AhboU  ▼.  JohMknim 
«fe.  i{L  i?.  Co.,  80  N.  Y.  27;  36  Am.  Rep.  672:  BUuk  ▼•  DeUtwaro  eCc  Canai 
Ox,  24  N.  J.  Eq.  464. 

Tl&at  contracts  inrolTing  the  tnmtfer  of  pnblio  franchisee  without  legis* 
lative  authority  are  not  valid  for  any  purpose  is  well  established:  See  the 
•laboimte  opinion  of  Jastice  Gray  in  the  recent  case  of  Ceniral  Trantp,  Co* 
r.  PuUman'e  Car  Co,.  138  U.  8.  24»  in  which  a  fnll  aooonnt  of  the  earlier 
decisions  in  the  supreme  court  of  the  United  States  is  given.    Equity  will 
Bot  enforce  snch  oontraots:  Chicago   Oa»   LiglU  Co*  ▼•  PeopU^e  Oae  Lighi 
Ok,   121  DL  630;  2  Am.  St.  Rep.   124;  nor  will  the  fact  that  a  raUroad 
eompeay  has  undertaken  to  sell  its  franchises  to  another  be  a  defense  to  an 
ftction  by  the  former  oompany  to  reoover  a  subscription  conditioned  to  bo 
pftid  when  the  road  should  be  completed  between  certain  points:  Hays  ▼• 
Ottoioa  dc  B*  B,  Co*6l  Ul.  422.    The  true  remedy  of  a  party  who  has  been 
prejudiced  by  such  a  contract  is  to  disaffirm  it  and  sue  on  a  quantum  meruit: 
PiUtburyh  etc  By.  v.  Keokuk  and  Hamilton  Bridge,  181 U.  S.  871;  Pennsylvania 
R,  IL  Co.  V.  St.  Louie  eie.  B.  B  Co.,  118  U.  8.  290.    The  principle  upon  which 
•ucb  relief  is  allowed  is  thuf  stated  by  Justice  Gray  in  Central  Transportation 
Ook  T.  PuUman*s  Car  Co..  139  U.  S.  60:  '*  A  contract  ultra  vires  being  unlaw* 
fnl  and  void,  not  because  it  is  in  itself  immoral,  but  because  the  corporation, 
by  the  law  of  its  creation,  is  incapable  of  making  it,  the  coarts,  while  refus- 
ing to  maintain  any  action  on  the  unlawful  contract,  have  always  striven  to 
do  justice  between  the  parties,  so  far  as  could  be  done  consistently  with 
adherence  to  law,  by  permitting  money  or  property  parted  with  on  the  faith 
of  the  unlawful  contract  to  be  recovered  back,  or  compensation  to  be  made 
for  it." 

Trantfer  qf  Franchises  May  Be  Unlaxqful  as  Tending  to  MonopoUes.-^ 
The  consideration  upon  which  the  opinion  of  the  court  in  the  principal 
ease  lays  the  chief  stress,  viz.,  that  the  power  of  transferring  franchises 
might  be  used  to  create  mouopoUes,  seems  to  have  come  into  prominence  only 
within  recent  years,  and  is  doubtless  an  ontgrowth  of  the  economic  develop. 
ments  which  have  exhibited  their  most  characteristic  fruit  in  the  vast  combi* 
nations  usually  known  as  trusts.  As  a  reason  against  the  acquisition  by  one 
eorporation  of  the  franchise  of  another  it  is,  of  coarse,  as  valid  as  any  of  the 
other  grounds  of  pablic  policy  upon  which  it  has  been  deemed  proper  to  keep 
the  transfer  oi  franchises  under  legislative  control.  But  its  application  is 
obviously  limited  to  this  one  case,  so  far  as  judicial  interference  is  concerned. 
No  cognizance  can  be  taken  by  the  courts  of  those  oases  in  which  individuals 
who  own  the  whole  stock  of  one  corporation  acquire,  as  individuals,  the  stock 
of  another  eorporation,  unless,  perhaps,  under  the  very  oxtreme  circumstances 
upon  which  the  supreme  court  of  Ohio  was  recently  invited  to  pass  in  Stats 
T.  Standard  (HI  Co,,  49  Ohio  St.  137;  34  Am.  St.  Rep.  641.  Kor,  it  may  be 
Mid,  is  it  at  all  necessary  to  invoke  this  consideration  for  the  purpose  of 
bringing  snch  transactions  within  the  pale  of  illegality.  The  principle  thai 
NM  powen  of  eorporatioot  aie  to  be  strictly  construed  and  the  prinoiplo 
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that  eorporations  owe  certain  dntiei  to  the  pablie  an  amply  fQlBoieiit  t» 

warrant  judicial  interference. 

SegwitraUoH  qf  PrqfiU  qf  Franchitea  If  Citwrte  ^  ^9^^ — ^Befera 
tory  proYiaion  waa  made  for  ezecntion  lales  of  francfaiaea,  there  would 
to  baye  been*  in  tome  jarisdictions  at  leaat,  no  way  in  which  ibis  part 
of  the  corporate  property  conld  be  subjected  to  the  claims  of  ereditonu 
Thns  in  the  early  case  of  Ammani  v.  TumpiheCo.,  18  Serg.  ft R.  210, 15  Am. 
Dec.  693  (1825),  the  court,  while  holding  that  a  levy  conld  not  be  miMle  ob 
the  franchisee  of  a  toll-road  company,  declared  that  this  defective  oonditioa 
of  affairs  which  permitted  a  corporation  to  contract  debts,  and  gave  their 
creditors  no  means  of  coercion,  waa  to  be  remedied  only  by  the  legialatiTO 
power.     The  proper  method,  it  was  thought^  would  be  to  provide  ■omo 
mode  of  sequestration,  by  which  the  profits  arising  from  roads  might  bo 
secured  to  the  creditors  of  the  companies — a  snggesti<m  adopted  some  yean 
afterwards  by  the  legislature:  Rted  ▼.  Penrose,  36  Pa.  St.  240.    The  inabili^ 
of  the  courts  of  Pennsylvania  to  give  relief  in  such  cases  waa  stated  to  be  d«o 
to  the  fact  that  they  possessed  only  limited  equitable  powers,  and  it  may  be 
presumed  that  the  courts  of  some  other  states  would  hare  been  equally  em* 
barrassed  for  the  same  reason.     See  the  remarks  of  the  oonrt  in  Rkhardaom 
V.  Sibley,  1  i  Allen,  65;  87  Am.  Dec.  700.    Wherever  the  full  powera  of  cha»» 
eery  existed  there  would  obviously  have  been  no  diffionlty  in  satiafying  the 
claims  of  creditors  by  sequestration  of  profits:  Miera  ▼.  Z.  Jk  M.  TurmpObe 
Co.,  11  Ohio,  273;  Covington  Bridge  Co.  v.  Shepherd,  21  How.  112.    The  aame 
exercise  of  equitable  powers  was  extended  in  MeCcadey  ▼.  QivemM,  1  Danai 
261,  so  far  aa  to  allow  the  leasing  of  a  ferry  vnder  an  order  of  oonrt,  it 
being  held  that  this  waa  merely  a  method  of  aeouring  the  profits  for  the 
benefit  of  creditors.     On  similar  principles  it  was  held  in  the  recent  caw 
of  Louisville  Water  Co.  v.  Hamilton,  81  Ky.  517,  that  the  property  of  a  oor> 
poration  organized  to  supply  a  city  with  water  conld  not  be  aeiaed  and  aold 
for  taxes,  so  aa  to  deprive  the  public  of  the  benefits  to  be  derived  from  it 
unless  authority  for  that  purpose  was  given  by  the  legislatnre,  and  that  the 
proper  remedy  waa  to  place  the  management  of  the  oorporatioa  in  the  handa 
of  a  receiver  until  the  burden  was  discharged.     Such  ample  provision,  how* 
ever,  has  now  been  made  by  statute  for  reaching  the  effects  of  corporationik 
that  there  are  very  few  jurisdictions  in  which  the  interference  of  a  oonrt  ol 
equity  would  be  required  or  invoked  for  the  purpose  of  compelling  the  pay- 
ment of  corporate  debts,  the  appointment  of  a  receiver  being  now  regarded 
as  essentially  a  temporary  expedient  to  aecun  the  olaima  of  orediton  until 
the  law  has  taken  its  course. 

Tranter  qf  Franehiaee  Under  Legislative  Authoriiy* — The  principle  which 
underlies  all  the  oases  involving  the  validity  of  transfers  of  f ranch isne  made 
under  legislative  authority  is,  that  the  powers  granted  for  thia  pnrpoae  an 
strictly  construed.  It  will  be  found  that  the  courta  have  steadfastly  nfnaed 
to  sanction  any  mode  of  alienation  which  ia  not  permitted  expreaaly  or  by 
reasonable  implication  in  the  atatute  upon  which  the  right  of  alienation  de- 
pends. Numerous  cases  illustrating  this  principle  will  be  found  eitad  in  the 
following  snbdivisiona.  Sometimea,  however,  snbaeqneot  ratification  by  the 
lagislatnn  may  aerve  to  validate  a  tranafer  otherwiae  void:  KemsAec  elfr 
R.  R.  Co.  ▼.  PorOand  e<&  22.  J7.  Oob,  60  Me.  0;  Shaw  ▼.  Norfolk  efe.  R.  E. 
Co.,  6  Gray,  162;  Haicher  v.  Toledo  ele.RR.Co.,  62  DL  477;  People  ▼.  Dmh 
can,  41  Gal.  507.  But  the  intention  to  ratify  must  be  clearly  expressed. 
Hence  it  was  held  in  Thomas  v.  Railroad  Co.,  101  U.  &  71»  that  a  km 
otherwise  invalid,  as  being  ultra  vires,  could  not  be  deemed  to  have  received 
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ftlit  imtifioatioii  of  tho  legislatnre,  beeaue,  while  the  leaaeet  were  operating 
the  roed,  an  act  wm  paned  limiting  the  ratee  which  the  '*direotorsp  leasee^ 
er  agmti  of  the  zmilroad  "  were  to  charge  for  the  carriage  of  freight  and  pae* 
•engerai  **  It  ie  not^"  oheenred  Mr.  Joatace  Miller^  "  by  such  an  inoideatal 
■ie  of  the  word  *  lenaoei^*  in  an  effort  to  make  sure  that  all  who  collected 
feree  shonld  bo  bound  by  the  law,  that  a  contract  onanthorixed  by  the  char- 
ter and  forbidden  by  public  policy  ia  to  be  made  valid  and  ratified  by  the 
ftate."    Compare  Ortffon  Rg.  tie  Co.  ▼.  Oregonian  By.  Cb.,  130  U.  &  I. 

Trtmrftr  i^  Jhramtlmu,  WheU  It  8ignifie4,^-Som»  diacuaaion  aa  to  the  real 
Aaaning  and  effect  of  a  tranafer  of  franchiaea  haa  ariaen.  After  mature  con* 
aideration  it  waa  held  in  StaU  v.  Sherman^  22  Ohio  St,  411,  that  what  ia 
abortly  termed  a  tranafer  of  franchiaea  mnat,  for  the  purpoae  of  determining 
tiie  rights  of  the  tranafereea  in  their  relation  to  the  state,  be  regarded  aa  a 
■nrrender  of  the  franchisee  by  the  original  holdera,  and  a  re-grant  thereof  to 
the  tranafereea.  The  doctrine  of  thia  caae  haa  been  ao  unlYeraally  approved 
that  we  ahall  oite  the  portion  of  the  opinion  which  deala  with  thia  point: 
"That  a  corporation  can,  when  anthorijsed  by  law  ao  to  dc^.  tranafer,  aell,  or 
oonvey  ita  charter  or  franchiae  to  be  a  oorporation,  and  thua  veat  it  in  others, 
Meme  to  be  qaite  w^l  aettled  by  judicial  deoiaiona.  And  we  have  no  objeo- 
tiona  to  make  to  thia  propoaition  of  law  except  it  may  be  to  the  form  of 
atating  it.  The  real  tranaaction  in  all  auch  caaee  of  tranafer,  aale  or  conp 
▼eyance,  in  legal  effect^  ia  nothing  more  or  leaa,  and  nothing  other,  than  a 
•nrrender  or  abandonment  of  the  old  charter  by  the  corporatora,  and  a  grant 
^  novo  of  a  aimilar  charter  to  the  ao-called  tranafereea  or  purohaeera.  To 
look  upon  it  in  any  other  light,  and  to  regard  the  tranaaction  as  a  literal 
tranafer  or  aale  of  the  charter,  ia  to  be  deceived,  we  think,  by  a  mere  figure 
cr  form  of  apeech.  The  vital  part  of  the  transaction,  and  that  without 
which  it  would  be  a  nullity,  ia  the  law  under  which  the  transfer  ia  made. 
The  statute  authorising  the  tranafer  and  declaring  ita  effect  is  the  grant  of  a 
new  charter  eouehed  in  a  few  words,  and  to  take  effect  upon  condition  of 
the  surrender  or  abandonment  of  the  old  charter;  and  the  deed  of  tranafer 
le  to  be  regarded  as  mere  evidence  of  the  surrender  or  abandonment.**  It 
^ee  aocordingly  held  in  that  caae  that  the  charter  of  the  tranafereea  was 
taken  subject  to  oonstitutional  proviaiona  which  had  been  enacted  after  the 
grant  of  the  charter  to  the  original  corporation. 

I>ifferaU  Methods  <{f  Tran/t/er.  (i.)  SaU.—U  the  aale  of  franchiaea  ia  an* 
thorised  by  the  articles  of  incorporation  the  transfer  may  be  lawfully  effected, 
although  the  objects  contemplated  should  be  entirely  defeated:  Mahaska 
Cwniy  B.  R,  Co.  y.  De»  Momea  etc  M,  R.  Co,  ,2$  Iowa»  437.  But  the  powers 
granted  are,  as  already  remarked,  strictly  construed.  Hence  if  the  legiala* 
tare  has  only  conferred  power  to  '*  lease  or  purchaae  any  part  or  all  of  any 
railroad  conatrueted  by  any  other  company,"  contraota  to  aell,  or  dispode  of 
^ir  franchises  or  property  are  deemed  invalid,  if  entered  into  before  such 
raads  have  been  actually  constructed:  Clarke  v.  Omaha  ate,  B»  R.  Co.,  4  Neb. 
4&8.  8o»  too,  a  tranafer  of  franchises  is  not  authorised  by  a  law  allowing  a 
lease  of  completed  roads:  Pittsburgh  etc  R.  R.  Co.  y.  Bedford,  81*  Pa.  St. 
104  Nor  does  authority  to  *'  purchase,  lease,  hold  and  maintain  any  other 
nulroadfl,  with  all  the  rights,  powers  and  franchises  connected  therewith" 
eonfer  upon  other  companies  an  implied  power  to  sell:  SltUe  v.  CowtolidatUm 
CotdCo.,  40  Md.  1;  though  it  is  plain  that  authority  to  purchase  the  fran* 
•bises  of  another  specified  corporation  must  be  construed  aa  giving  the  latter 
SQ  implied  authority  to  aell  thoae  franchisee:  New  York  etc,  R,  R,  Co.  v. 
New  York  etc  R,  R.  Co,,  62  Coun.  274.     On  the  other  hand  it  haa  been  held 
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tliat  a  ftUtnte  aathorising  the  transfer  of  franchises  to  another  corporatioii^ 
with  no  increase  of  snch  franchises,  is  not  a  grant  of  snch  a  character  as 
qaires  the  same  rule  of  strict  oonstraction  as  is  applied  where  the  stats 
ates  franchises,  or  is  granting  rights  tor  the  first  time:  Black  ▼•  Delaware 
tie.  Caned  Co.,  22  N.  J.  Eq.  190;  bnt  the  doctrine  here  enunciated  seems  to 
introduce  a  rery  dubious  exception  to  the  general  rule  regarding  such  grants. 
The  appellate  court,  in  reviewing  the  decree  of  the  chancellor  in  the  above 
case,  refused  to  adopt  it,  and  declared  not  only  that  what  was  not  dear^ 
granted  in  such  cases  was  withheld,  but  that  every  doobt  as  to  the  meaninn 
of  the  grant  was  to  be  resoWed,  so  that  any  ambignity  in  the  terms  of  snoli 
a  grant  must  operate  in  favor  of  the  public  and  against  the  oorporatioBs 
Black  ▼.  Delaware  etc.  Canal  (h.,  24  N.  J.  £q.  456. 

Although  a  corporation  may  be  formed  to  carry  on  a  oertain  business  only, 
yet  if  the  legislature  permits  it  to  acquire  the  property  and  franbhisas  of  an- 
other corporation,  snch  acquisition  will  ipeo  facto  invest  the  first  corporatlgs 
with  the  powers  conferred  by  the  statutes  regulating  the  daas  of  oorpoga- 
tioos  to  which  the  corporation  party  with  its  property  belongs:  Bogen  t. 
Oxford  etc  B^.  Co.,  2  De  Qez  ft  J.  662L 

i.  Transfer  iy  Ai/breemenl  qf  Mortffoge  I4ent,—li  is  sufficiently  obvioes 
that  legislative  authority  to  mortgage  the  franchiMS  of  a  oorporation  oairlas 
with  it  an  implied  authority  to  make  the  mortgage  efieotive  by  bringiag 
those  franchises  to  a  sale,  and  transferring  them  with  the  tangible  property 
of  the  oorporation  to  the  purchaser:  New  (hieam  etc  B.  B.  Oik  t.  Detamon, 
114  U.  a  601;  DeiroH  v.  Muiuai  Oat  LlgJU  Co.,  43  Mieh.  6M.  The  only 
limitation  to  the  exercise  of  the  rights  when  power  to  mortgage  frsnnhisoa 
is  given  in  general  terms,  is  that  the  money  borrowed  is  needed  for  the  legiti* 
mate  purposss  of  the  oompany t  Savannah  etcR  B.Oikr,  Laneaderf  02  Ala. 
665. 

The  power  of  absolute  sale  necessarily  implies  a  power  to  mortgage:  Wi^ 
lamette  Mfg.  Co,  v.  BankqfBrUieh  Columbia,  110  U.  8.  191;  Eatt  Bodom  He 
B.  &  Co.  V.  BoMtem  B.  B.  Co.,  13  Allen,  422.  Authority  i^vei^  in  a  charter 
to  borrow  money,  etc.,  and  to  execute  "such  securities  in  amount  and  kind" 
as  the  corporatiou  may  deem  expedient,  empowers  it  to  mortgage  its  fran- 
chises: Fkree  v.  Bmery,  32  K.  Q.  484.  So  also  the  franchise  to  maintaia 
and  operate  a  road  may  be  pledged  or  mortgaged  under  a  power  oonforrad 
in  a  special  act  to  pledge  "the  entire  road,  etc.,"  and  also  "the  inoome  and 
resources  thereof":  C7o6  v.  Columbm  etc.  lEL  B  Co.,  10  Ohio  8t  872;  76  Amu 
Dec.  618.  So  it  is  held  that  the  franchise  of  taking  tolls  is  to  be  understood 
as  being  included  with  the  road  and  fixtures  of  a  turnpike  oompany,  and 
may  be  lawfully  mortgaged  under  a  special  act  permitting  a  mortgage  of  the 
road  and  other  property  of  the  oompany:  Joy  v.  Jackaon  etc  Plank  Boad  On,, 
11  Mich.  156.  In  the  latter  case  the  court  seems  to  have  been  influenced  to 
some  extent  by  the  fact  that  the  legislature  had  indicatsd  that  alienations 
or  transfers  of  franchises  were  not  contrary  to  the  public  poliey  of  Michigan, 
inasmuch  as  franchises  had  been  made  by  statnte  snbjeol  to  oaseation.  On 
the  other  hand,  it  is  held  that  authority  to  mortgage  the  property  of  a  oor« 
poration  does  not  confer  a  power  to  mortgage  its  franchises:  State  v.  Jfor* 
gan,  28  La.  Ann.  482;  and  the  same  inference  has  been  drawn  where  the 
authority  given  was  to  mortgage  the  "  road,  income  and  other  property**  of  a 
railroad  company.  PuUan  v.  Cincinnati  etc  B.  B.  Co.,  4  Biss.  42.  If  no  an* 
thority  has  been  given  to  mortgage  franchises,  but  a  mortgage  of  the  real 
•state  of  the  corporation  is  allowed,  a  mortgage  covering  both  franohisea  and 
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tttl  estate  is  merely  inoperative  m  regards  the  former  and  yalid  as  regards 
the  latter:  Oarpenier  ▼.  Black  Havsk  Gold  Mlm,  Co,,  66  N.  Y.  43. 

Power  to  pledge  the  franchises  and  rights  of  a  oorporation  implieSi  as  in* 
odent  thereto^  the  power  to  pledge  everything  that  may  be  neoessary  to  the 
enjoyment  of  the  franchise,  and  upon  which  the  real  valne  depends.  By 
such  a  mortgage  the  railroad  is  pledged  as  an  entire  thing,  and  subsequently 
acquired  personal  property  passes  nnder  the  conveyance:  PhUiip*  v.  Wim^ 
low,  18  a  Mon.  431;  68  Am.  Deo.  729;  Pierce  v.  Smery,  32  N.  H.  484;  bat 
land  cannot  pass  nnder  a  mortgage  of  "corporate  franchise^"  nnless  snoh 
laud  beoomea  snbieot  to  a  franchise  by  snbordination  to  it  as  essential  and 
proper  to  its  enjoyment:  Shamokim  tie,  JL  JL  COk  r,  Lhermore^  47  P^  8ti 
466;  86  Am.  Dec  662L 

A  mortgage  of  the  corporate  existence,  however,  Is  not  permitted  in  the 
abaence  of  a  power  granted  in  express  and  nneqnivoosl  terms.  This  nila 
is  adhered  to  even  in  the  courts  of  Vermont,  which,  as  we  have  seen,  have 
gone  ao  far  as  to  deny  the  soundness  of  the  ordinary  doctrine  as  to  the  non« 
tranaferability  of  franchisss,  except  in  the  case  of  the  nonprerogative  fran^ 
ehieest  BldMge  v.  8mUh^  34  Yt.  484;  MiOtr  v.  Rutland  W.  B.  Co,,  36 
Vt.  462.  Those  cases  hold  that  the  mortgage  of  a  road  and  its  franchisss 
embrace  only  sneh  rights  and  privilegee  as  are  involved  in  the  owning, 
maintaining,  and  operating  of  the  road,  and  in  the  receipt  and  enjoymeniof 
the  income  and  emoluments  derived  therefrom.  Authority  to  mortgage  the 
**  means,  property  and  effects"  of  a  corporation  does  not  empower  it  to  trans- 
fer its  franchise  to  be  a  corporation,  but  only  those  franchisee  and  privilegea 
which  will  enable  the  grantee  to  have  the  same  use  and  beneficial  enjoyment 
of  the  property  which  the  company  itself  had:  Jitffer  v.  Johndon^  63  Ala. 
237;  nor  will  power  to  borrow  money  necessary  to  complete  a  road  carry 
with  it  a  power  to  mortgage  its  corporate  existence,  or  any  prerogative 
franchise  vested  in  it:  BardUowm  dc  R.  B.  Co^  v.  Metmffe,  4  Met.  (Ky.) 
199;  81  Am.  Dec  641. 

If  a  mortgage  is  given  upon  the  "roads,  lands  and  franchises"  of  a  rafl« 
road  company,  the  corporate  franchise  will  be  regarded  as  one  of  thoee 
mortgaged,  if  the  legislature  has  also  provided  that  the  purchasers  at  the 
forecloeure  sale  may  organise  themselves  into  a  oorporation,  and  continue  to 
carry  cm  the  business  in  the  same  manner  as  the  mortgagor  corporation  had 
done:  St  Paul  etc  R,  R,  (7c  v.  Pareher,  14  Minn.  297.  On  the  other  hand 
a  mortgage  of  "  all  the  franchises  and  rights"  of  a  plank  road  company  was 
held,  in  Joy  v.  Plank  Road  Op.,  11  Mich.  66,  not  to  cover  the  corporate  frau* 
chiee,  the  court  concluding  that  this  exception  was  a  necessary  inference 
from  the  terms  of  the  Michigan  statute,  allowing  the  sale  on  execution  of  the 
franchise  of  any  corporation  authorized  to  receive  tolls,  but  providing  at  the 
SMue  time  that  the  corporation  should  "in  all  other  respects  retain  the 
eame  powers,  and  be  bound  to  perform  the  same  duties,  and  liable  to  the 
■ame  penalties  and  forfeitures  as  before." 

Incorporation  qf  Purehaters  at  Foreelomrt  8aic — ^A  provision  found  in  most, 
if  not  all,  of  the  statutes  allowing  the  franchises  of  a  corporation  to  be  mort- 
gaged, is  that  the  purchasers  at  the  foreclosure  sale  may  organise  themselves 
into  a  new  corporation  with  all  the  powers,  rights,  privileges,  etc,  of  the 
one  whoee  franchisee  have  been  sold.  Unless  such  provision  is  expressly 
made  such  purchasers  do  not  become  a  corporation:  Joy  v.  Jackson  etc  Plank 
Road  Oo.^  11  Mich.  165;  Welkborough  etc  Plank  Road  Co.  v.  Orifin,  67  Pa. 
fit  417}  OonmumweaUh  v.  Central  Passenger  Ry,,  62  Fa.  St.  606,  and  caeca 
cited  in  the  preceding  subdivision.    This  is  by  far  the  moet  frequent  manner 
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€i  tranafcrring  ikm  oorpormte  firaaohise,  aod  Um  eMas  dealing  with  tlie  efle«t 
of  snoh  tramfers  are  nnmeflrou.    TIm  wording  of  the  atatatot  Tariaa  to  aoma 
•xtent  in  the  different  atataa»  bnt  the  oonrta  have  ateadlaatly  refnaed  to  two- 
ogniae  any  other  theory  than  the  one  ennnoiatad  inthe  paaaageqnoted  ahvwm 
from  8taU  ▼.  Skenmam,  22  Ohio.  St.  411,  tii.,  that  the  tranaaotioo  ia  imboh 
tially  a  anrrender  and  a  re-grant  of  the  oorporate  frmnchiae.    Hue  dootriiaa 
inYolvea  aome  important  eonaeqnenoae  aa  to  the  ralationa  between  the  ne^r 
oorporation  and  the  atate.    Thna»  it  ia  held  that  the  oorporate  franohisa 
peaaea  to  the  new  corporation,  and  not  to  the  individnala  who  oooipoae  it^ 
The  new  oorporation,  therefore^  will  be  anbjeot  to  the  aame  legiiiative  eon* 
trol  aa  the  old:  Riehardmm,  ▼.  Smt^.  11  Allen,  66;  87  Am.  ]>eo.  700.     Sow 
also,  it  will  follow  that  aa  the  oorporate  f ranch  iae  ia  deemed  to  be  granted 
anew,  the  aeoond  oorporatiott  will  be  regarded  aa  amenable  to  any  atatntee  or 
eonatitntional  proTtaiona  which  may  haYO  been  enacted  ainoe  the  original  cor- 
poration  was  ohactered:  TroMk  v.  MoQUir^  18  Wall.  SOI;  SkiU  ▼•  ShenMm^ 
22  Ohio  St.  ill;  RaUrtMd  Co.  t.  Qtorffia^  08  U.  &  360;  ^ilMiOii  ▼.  Marietta 
He.  B.  JL  Co..  16  Ohio  St.  2L    In  8L  Paul  He  R.  R.  0^  ▼.  Panker,  14 
Miun.  207t  however,  it  waa  held  that  a  eonatitntiooBl  prohibitioa  against 
paaaing  opecial  acta  bad  not  been  oontraYcned  where  the  atate,  to  whidi  a 
niortgage  of  the  fraaohiaea  of  a  railroad  company  had  baea  made,  'pir*iiw 
iA\fi  purohaaer  at  the  foreoloaure  aale,  and  aabaequeatly  tianalMTed  the  fraa- 
ofaiaee  by  atatnte  to  a  aeoond  corporation,  the  theory  being  that  tfaia  waa  not 
a  caae  where  corporate  franchiaea  ware  bronght  into  exiatence  for  the  first 
time,  bnt  merely  one  where  aaoh  franchiaea^  already  ia  ezistaooa  and  held 
by  the  atate  aa  property,  withont  merger  in  its  general  aovereignty,  and 
without  extingolshment^  were  tranaf erred  to  the  peraona  ennmerated  in  tha 
act.    It  aeema  difficult  to  reconcile  thia  ruling  with  the  aanal  coaceptioa 
that  the  transfer  of  a  corporate  franchiae  is  essentially  a  second  grant  of 
such  franchise.    The  nature  of  the  tranaaetioa  doea  not  aeem  to  be  ohaaged 
by  the  fact  that  the  state  itself  waa  the  purohaaer,  for  the  fonndatioa  of  the 
principle  ia  that  the  franchiae  mnat  in  any  caae  pass  through  the  state  before 
it  vests  in  the  new  corporation,  and  whether  it  is  acquired  by  an  aesumed 
snrreiider  or  by  an  actual  purchase  seems  quite  immaterial.    Under  ordi« 
nary  cironmstanoes,  at  any  rate,  an  act  passed  to  enable  mortgage  crediton 
of  a  certain  railroad  to  become  a  corporation  is  a  special  act:  Aikkmom  t. 
Marietta  etc  R.  R.  Co.,  16  Ohio  St  21. 

Laws  allowing  the  purchasers  at  a  foreclosure  sale  to  form  a  new  corpora- 
tion are  not  intended  to  prevent  a  sale  or  transfer  to  a  oorporation  already 
formed,  and  capable,  under  the  law  of  its  creation,  of  holding  the  oorporate 
property  and  exeroiaing  the  francbiaee  which  paas  to  the  pnrchaaar  by  the 
aale:  People  v.  Brooklyn  etc.  Ry.  Co,,  80  N.  Y.  76. 

In  no  case  can  the  franchise  be  divided,  it  must  be  sold  entiie.  Therefore 
a  mortgage  and  sale  of  separate  divisions  of  a  railroad,  with  its  rights  and 
franchises,  does  not  bring  into  existence  several  companiea  invested  with 
those  rights  and  franchises:  State  v.  Morgof^  28  lau  Ann.  482;  MmlUr  v. 
Dowe,  04  U.  a  i44. 

It  has  been  stated  that  these  transactions  are  all  dominated  by  the  nnvary* 
ing  principle  that  **a  grant  of  corporate  existence  is  never  implied,**  and 
that  "in  the  construction  of  a  statute  every  presumption  is  againat  it": 
Central  R.  R,  etc,  Co.  v.  Georgia,  02  U.  S.  666.  Hence  statutory  permisaion 
to  mortgage  franchises  oanuot  be  regarded  aa  an  implied  permiaaion  to  the 
pnrohaaera  at  the  foreclosure  sale  to  orgauize  themsedves  into  a  oorporatioai 
WelUborough  etc  Plank  Road  Co.  y.Qr^n^fSilY^B\i.^\l.   Bat  from  tha  aa- 
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tore  of  Ui«  cue  h  ia  roMonable  that  tbit  itriot  dootrine  ahosld  be  appUbd  only 
lo  tiiott  caaw  in  whieh  it  it  donbtfnl  whether  the  power  has  been  bestowed 
at  alL  11  that  is  not  qaestioned.  the  courts  are  apparently  disinclined  to  rule 
that  the  beneftU  of  the  purchase  shaliy  in  this  regard,  be  lost  merely  on  the 
gronnd  that  there  have  been  some  informalities  in  the  organization  of  the 
sew  corporation.  In  this  respect  such  purchasers  occupy  a  more  farored 
position  than  one  receiving  an  original  grant  of  oorporate  rights:  Commofi* 
weaiik  ▼.  CeiUral  Pas9enger  Ry,  Oo,,  62  Pa.  St  600. 

Where  the  rights  of  the  state  itself  are  not  ooncemedt  the  rule  of  strict 
oonstmction  is  entirely  disregarded  or  even  applied  for  the  benefit  of  the 
pwcbasers.  Thus  in  Hammock  v.  Loan  and  Ti-ml  Co.,  106  U.  8.  77,  it  was 
held  that  an  Illinois  statute  declaring  that  lands  purchased  at  decretal  sales 
•honld  be  snaoeptible  of  redemption  within  a  certain  period  did  not  operate 
in  oases  in  which  the  real  estate,  franchises  and  other  property  of  a  railroad 
company  had  been  mortgaged  as  an  entirety.  The  court  was  of  the  opinion 
that  the  mortgaged  real  estate  to  which  the  right  of  redemption  attached 
was  intended  to  be,  or  at  least  must  be  presumed  to  be,  such  and  such  only 
as  oould,  at  law,  have  been  levied  upon  and  sold  under  execution,  though 
oonaiderablo  weight  was  at  the  same  time  given  to  the  consideration  that  to 
infer  the  eatistence  of  such  a  right  would  prove  disastrous  to  everyone  con* 
oeroed,  and  possibly  defeat  the  ends  for  which  the  corporation  was  created. 

Rwrduueri  Tncorporaiing  Are  Not  Liable  for  the  DeUe  qftke  Orighial  Oorponh 

tfon. — ^The  effect  of  the  statutes  allowing  the  mortgage  ereditors  to  organise 

a  new  corporation  does  not  invest  them  with  the  oorporate  existence  of  the 

mortgagor.    That  exiatenoe  continues  until  it  is  terminated  by  the  atates 

AtUnson  v.  Marktta  eic  R.R  Co.,  16  Ohio  8t  21;  Ou(fete.  Ry,  Co.  v.  Morrie^ 

§7  Tez.  692.  A  necessary  corollary  to  this  doctrine  is  that  the  new  corporation 

holds  the  property  and  franchises  transferred  to  it  free  from  all  debts  of  the 

original  corporation  which  were  not  prior  liens  thereon,  unless  an  obligation 

to  pay  snob  debts  is  expressly  assumed:  Brt^eU  v.  Oreai  W,  B,  R.  Oo.,  26  IlL 

863;  Cook  v.  Dttn^  etc  Ry.  Co.,  43  Mich  349;  Hatcher  v.  Toledo  etc  R.  R.  Co., 

92  Bi  477;  Steiner's  Appeal,  27  Pa.  8t  313;  Memphie  Water  Co.  v.  Magene,  16 

Loa,  87;  Guff  etc  Ry.  Co.  y.  NeweU,  73  Tex.  324;  16  Am.  St.  Rep.  788;  Onff 

€lc  Ry.  Co.  r.  Morrie,  67  Tex.  692;  rUaav.  Milwaukee  etc  Ry.  Co.,  17  Wis.  497. 

The  mere  fact  that,  previous  to  the  foreclosure  sale,  an  agreement  is  made^ 

by  the  terms  of  which  the  unsecured  creditors  of  the  original  company  are 

•ntitled  to  come  in  as  stockholders  in  the  new  company  does  not  change  this 

losnlt.    Even  though  the  agreement  speaks  of  the  reorganization  of  the  old 

company,  such  a  state  of  facts  must  betaken  to  show  the  reorganisation  of  a 

new  company  so  far  as  the  claims  of  such  creditors  are  concerned:  Smith  v. 

Chicoffo  etc  Ry.  Co.,  18  Wis.  21.  The  mortgagees  take  the  property  subject  to 

moh  duties  or  incumbrances  as  the  law  attaches  to  its  enjoyment,  but  not  to 

•ach  as  exist  against  the  corporation  without  reference  to  such  property:  Joy 

r.  Jackson  etc  Plank  Road  Co.,  11  Mich.  165.  Hence,  after  taking  possession 

of  the  road,  they  are  subject  to  all  the  liabilities  incidental  to  the  exercise 

of  the  franchise  and  the  operation  of  the  road:  Dawde  v.  Hart,  118  Mass. 

643;  but  actual  possession  must  be  shown  to  make  them  liable  for  the  opera* 

tion  of  the  road  between  the  time  of  the  purchase  and  the  reorganization! 

PUUburghetc  Ry.  Co.  v.  Fierat,  96  Pa.  8t.  144. 

Trammer  i^ Franchisee  by  Judical  SaJec^li  has  already  been  stated  that 

franchises  cannot  be  alienated  without  express  statatory  authority,  bat  a 

general  power  to  alienate  franchises  necessarily  implies  a  liability  to  have 

them  levied  upon:  National  Foundry  Worker,  Cconto  W.  Co.,  62  Fed.  Rep. 

Am.  St.  Bbp..  Vou  XXXV.  -26 
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43.  Wheneyer  a  statatory  provision  of  this  kind  ezisti  the  extent,  as  well 
at  the  mode,  of  the  levy  and  sale  is  limited  thereby.  Henoe,  if  ttie  law  refen 
merely  to  an  execution  sale  of  the  franchises  and  privileges  of  a  oorporationt 
a  franchise  held  by  an  individual  cannot  be  levied  upon:  Qregorp  ▼.  Blanch' 
ard,  08  CaL  311.  So,  also,  if  notice  to  a  receiver  of  tolls  on  a  turnpike  road 
is  prescribed  as  a  part  of  the  proceedings  in  a  levy  on  the  franchise  of  the 
turnpike  oompany,  the  provision  as  to  such  notice  must  be  strictly  followed: 
Beymour  v.  Milford  etc  Turnpike  Co.,  10  Ohio,  476. 

The  results  of  judicial  saJes  of  franchises  for  the  benefit  of  the  general 
sreditors  are  determined  upon  principles  analogous  to  those  whioh  prevail  in 
the  case  of  judicial  sales  at  the  instance  of  mortgagees.  Thus,  an  ezecntion 
sale  of  railroad  franchises  and  property  does  not  destroy  the  corporate  ezibt- 
•noe  of  the  corporation:  QuKfeic.  Ry.  Co,  v.  Newell,  73  Tex.  334;  15  Am.  St 
Rep.  788;  Jameev.  PonUae  Plank  Road  Co,,  8  Mich.  91;  PalesUne  ▼.  Bamee^ 
60  Tex.  638.  Nor  will  the  purchasers  of  railroad  property  and  franchises  at 
the  sale  of  an  assignee  in  bankruptcy  acquire  the  corporate  franchise:  Chafe 
T.  Lfideling,  27  La.  Ann.  607;  New  Orleans  etc  R.  R,  tjo*  v.  Delamore,  114 
U.  8.  501;  even  though  the  statute  authorises  those  purchasers  to  organiss 
a  new  corporation:  ilefli  v.  Buffalo  etc  R,  R.  Co.,  68  N.  Y.  61;  17  Am.  BefK 
801. 

Leasee  qf  Corporate  Franchises  are  not  less  invalid  than  a  complete  alienation 
thereof,  where  either  the  lessor  or  the  lessee  has  not  been  expressly  author* 
ized  by  statute  to  enter  into  such  a  lease:  Thomas  v.  R,  R,  Co,,  101  U.  S.  71; 
Pennsyhankt  R.  R.  Co.  v.  8L  Louis  etc  R.  R.  Co.  118  U.  S.  290:  Oregon  Ry, 
▼.  Oregoman  Ry.,  130118.  1;  Pittsburgh  elc  Ry.  Co.  v.  Keokuk  Brkige  Co.,  131 
U.  a  371;  State  v.  Atcfdson  etc  R.  R.  Co.,  24  Neb.  143;  8  Am.  St  Rep.  164; 
Shrewsbury  etc  Ry.  Co.  v.  Northwestern  Ry.  Co.,  6  H.  L.  Gas.  113;  Archer  r. 
Terre  Haute  etc  R.  R.   Co.,    102  111.  493.     Sanction  to  lease  cannot  bs 
•implied;  it  must  rest  upon  a  clear  expression  of  the  legislative  intent:  Stewart 
'  V.  Lehigh  etc  R.  R.  Cess's.  J.  h.  613.     Such  a  sanction  therefore  cannot 
be  inferred  from  a  general  statute  allowing  persons  to  incorporate:  Lakin  v. 
RaUroad  Co.,  13  Or.  436;  67  Am.  Rep.  25,  citing  AbboU  v.  Johnstowm  etc 
R.  R.  Co.,  80  N.  T.  27;  36  Am.  Rep.  572;  though  such  law  may  give  authority 
to  organise  **for  any  lawful  business,"  eta,  including  the  making  or  eon- 
structing  a  railroad,"  and  *'to  parchase,  possess  and  dispose  of  such  reel 
and  personal  property  as  may  be  necessary  and  convenient  to  carry  into 
effect  the  object  of  the  incorporation":  Oregon  Ry.  v.  Oregoman  Ry.,  130 
U.  S.  1.  In  this  case  the  court  also  held  that  a  provision  in  a  special  act  grant* 
ing  certain  privileges  to  one  of  the  companies,  and  providing  that  said  oof^ 
poration  "or  its  assigns**  should  have  no  power  to  sell,  convey  or  assign  the 
rights  so  granted  to  any  person  or  corporation,  save  only  as  a  part  of  its 
railway,  could  not  be  construed  as  a  recognition  of  a  power  to  lease.    Nor 
will  such  power  be  implied  from  a  statute  authorizing  companies  to  contract 
with  each  other  for  the  use  of  their  respective  roads  for  transportation  pnr* 
poses:  Thomas  v.  RcUb-oad  Co.,  101  U.  8.  71;  Troy  etc  R.  R.  Co.  v.  Boston 
Hoosae  Tunnel  etc  R.  R.  Co.,  86  N.  T.  107.    Nor  will  legislative  authority 
to  the  railroad  companies  of  a  state  to  **  consolidate  their  stock  with  the 
■took  of  railroad  companies  of  the  same  or  other  states,  and  to  connect  their 
roads  with  the  roads  of  the  said  companies,"  warrant  a  sale  or  lease  of  tbt 
line,  or  a  part  of  it,  to  a  foreign  corporation:  Board  etc  of  Tippeeaiiiot 
County  V.  Lafayette  etc  R.  R.  Cc,  60  Ind.  86.     dompare  Archer  v.  Terre 
Hnute  etc  R.  R.  Co.,  102  111.  493.    Nor  will  authority  to  lease  a  road  vaU* 
date  a  lease  of  an  unfinished  road:  Pittsburgh  etc   R.   R.  Co.  v.  Becfford, 
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01*  Pk.  St.  104.  In  StaU  ▼.  Siehmond  eie,  R.  B.  Co.,  72  N.  C.  634,  itww 
held  thftt  a  itatotory  authority  to  "  farm  out "  the  right  of  tnuupcfw 
Moa  was  oquivalent  to  a  power  to  lease,  but  Bir.  Jostioe  Bynam  deliv 
•red  a  dear  and  welUreasoued  dissenting  opinion,  in  which  bo  ahowod 
that  the  phrase  in  question  was  derived  from  the  charters  of  'B-gl'Ji 
railroad  companies,  and  simply  implied  the  grant  of  permission  to  other 
eompaniea  to  nse  the  line  by  ranning  their  own  cars  over  it.  We  yentuoio 
tiiink  the  learned  jntlge  was  entirely  correct  in  the  view  which  he  took,  and 
that  the  case  falls  within  the  principle  announced  in  Thomas  r,  RaihroadOa,^ 
101  U.  S.  71,  and  Tnyy  etc  R,  R.  Co.  r.  BoaUm  Hoo9ac  Tunnel  etc  R.  R.  Ook^ 
88  N.  Y.  107*  referred  to  a1>oYe.  To  attach  to  the  phrase  "  farm  out  tha 
right  of  transportation,"  any  other  meaning  than  that  of  the  grant  of  *' ran- 
ning powera,**  seema  to  be  an  unwarrantable  and  dangerous  laxity  of  intw* 
pretatioD,  and  one  which  ia  probably  without  a  precedent  in  this  olaaa  of 


If  a  contract  really  amounts  to  a  lease,  it  will  be  treated  as  auch,  sad  do* 
dared  Toid,  unless  entered  into  under  proper  legislative  authority,  aa  whera 
the  entiro  control  of  a  road,  with  all  its  franchises,  was  transferred,  tha 
poration  owning  it  receiving  in  return  only  a  fixed  rent  payable  in  tho 
of  a  dividend  to  its  stockholders:  Middtesex  R.  R.  Co,  v.  Boitam  ttc  JU  JL 
Co.,  115  Mass.  847.  In  JicCaulg  v.  Givene,  1  Dana,  261,  the  leaae  of  a  fctiy 
by  order  of  a  court  of  chancery  was  treated  as  valid,  though  no  express  atat- 
utory  authority  had  been  conferred,  but  the  lease  seems  to  have  been  merely 
a  method  of  sequestrating  the  tolls,  which,  aa  has  already  been  atatad,  was 
tlwaya  within  the  power  of  such  a  court 

The  principle  that  a  lease  of  franchises  without  legislative  authority  is  bt* 
valid  ia  the  foundation  of  the  rule  which  leaves  the  liability  of  the  lessor 
for  any  breach  of  duty  to  the  public  precisely  the  same  after  as  before  ths 
attempted  delegation  of  powers,  the  lessee  being  regarded  for  this  pnrposs 
merely  as  the  agent  of  the  lessors:  L*ikin  v.  Railroad  Co»,  13  Or.  436;  57  Ass. 
Rep.  25;  OuVetc  Ry.  Co.  v.  NewfU,  73  Tex.  324;  15  Am.  St.  Rep.  783;  Oto 
etc  R.  R.  Co.  V.  Dunbar,  20  111.  623;  71  Am.  Dec.  295;  Singleton  v.  8mA- 
wettem  R.  R.  Co,,  70  €hu  464;  48  Am.  Rep.  574,  and  the  casea  cited  ia  ths 
Botee  appended  in  this  series  to  the  last  two  cases. 

TroMtfer  qf  Franddaea  by  Conaolidation  qf  Corfforatione. — ^This  snbjeet  ti 
treated  at  length  in  the  note  to  McMahan  v.  Morrison,  79  Am.  Dec.  421. 

T^ransfer  qfSome  Particular  Franchises— Power  qfBminent  Domain, — ^llist 
the  right  to  appropriate  property  for  corporate  purposes,  upon  payment  sf 
damages,  ia  a  franchise  incapable  of  transfer  without  legislative  authority  is 
well  settled:  Atkinson  v.  Marietta  etc  R,  R.  Co.^  15  Ohio  St.  21;  Cte  t. 
Celuinbm  etc  R.  R.  Co.,  10  Ohio  St.  372;  75  Am.  Dec  518.  An  ordinary 
lease  of  a  railroad  therefore  does  not  vest  in  the  lessee  any  power  to  azereiss 
the  right  of  eminent  domain:  Mayor  qf  Worcester  v.  Norwich  etc  R.  R»  Oo^, 
109  Mass.  103;  Petition  qf  New  York  etc  R.  R,  Co.,  99  N.  Y.  12.  On  ths 
other  hand,  if  franchisee  of  a  railroad  corporation  are  allowed  by  atatats  to 
be  sold,  the  right  of  eminent  domain  will  pass  among  them  to  ths  pnrehaaer: 
New  Orleans  etc  R.  R,  Co.  v.  Delamore,  114  U.  S.  501;  Lawrence  v.  Morgau*s 
Louisiana  etc  Co.,  39  La.  Ann.  427;  4  Am.  St  Rep.  265;  but  not  the  right 
to  have  the  damages  assessed  in  a  particular  way  by  special  proceedingi 
under  a  special  statuts  applicable  to  the  first  corporation:  Little  Rodk  stc 
R.JELOo.'w.  MeOehes,  41  Ark.  202.  So  also  the  purchasers  at  a  judicial  nls 
af  an  nnfiniahed  railroad,  who  by  charter  succeed  to  all  the  estate  and  profu 
•rty  of  the  original  company,  and  to  "  all  its  contracts,  franchises,  righl^ 
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privileges,  aod  immimiiies,**  aucqnire  thereby  the  ri;;ht  of  eminent 
Nwih  Carolina  etc  R,  B.  Co.  ▼.  Carolina  Central  B.  R.  Co.,  83  N.  C.  489;  but 
if  fche  Tariuiu  divisions  of  a  road  are  sold  to  different  parcliasers,  the  right 
of  eminent  domain  cannot  be  parceled  oat  among  them:  State  r,  Marffon,  2S 
La.  Ann.  482.  Nor  can  a  railroad  corporation  transfer  the  right  lo  a  pri* 
Tate  person  so  as  to  enable  him  to  oonstruct  and  maintain  a  road  for  liia 
private  use  and  benefit:  Stewart'a  Appeal,  56  Pa.  St.  413;  Fanning  v.  Odiome^ 
102  K.  Y.  441.  Fnom  the  principle  that  a  lease  does  not  deprive  the  lessor 
of  the  power  of  exercising  the  right  it  follows  that  proceedings  to  condemn 
property  should  be  brought  in  the  name  of  the  lessor:  Kip  v.  New  York  etc 
JL  S.  Co..  67  N.  Y.  227;  Dietiidu  v.  Uncoln  etc  B,  B.  Co.,  13  Neb.  361. 
Bat  a  corporation,  after  having  commenced  such  proceedings,  cannot  sell 
and  transfer  to  another  corporation  its  right  to  prosecute  them:  Maltoney  v, 
Spring  Valley  Water  Co,,  52  Cal.  161. 

Bighl  to  Receive  SubscripUons  from  Afunidpai  Bodies, — The  power  given  to 
connty  courts  or  other  municipal  bodies  to  take  and  sabscribe  for  st«»ck  in 
railroads  is  intended  as  a  privilege  for  the  corporation:    Smith  v.  Clarke 
County,  54  Ma  58;  State  v.  Chreene  County,  64  Mo.  540.     Whether  a  second 
corporation,  which  acquires  the  property  and  franchises  of  the  one  which 
possesses  such  a  privilege  will  itself  receive  the  benefit  of  the  privilege, 
depends  upon  whetlier  the  pi  ivilege  has  become  a  vested  right  or  not.     In 
tfie  former  case,  the  privilege  will  pass  to  the  transferee,  as,  for  example, 
to  the  corporation  formed  by  the  consoliilation  of  the  holder  of  the  privilege 
with  another:  County  of  Scotland  v,  Thomas,  94  U.  S.  682;  approving  State 
V.  Oreene  County,  54  Mo.  540.     Nor  will  an. amendment  to  the  constitution 
prohibiting  such  subscriptions  without  a  popular  vote  take  away  the  pri^'i- 
lege,  when  once  vested:  Calloway  County  v.  Foster,  93  U.  S.  567,  State  v. 
County  Court,  51  Mo.  522;  State  y,  Oreene  County,  54  Mo.  540;   State  v. 
Macon  County  Court,  41  Ma  453.     But  an  nnexecuted  power  of  this  sort 
does  not  pass  to  a  corporation  formed  by  the  consolidation  of  two  others: 
State  V.  Oaroutte,  67  Mo.  445;  as  where  the  electors  of  a  township  author* 
thorize  a  county  court  to  sabscribe  to  a  railroad,  bnt  the  corporation  which 
is  to  receive  the  subscription  is  absorbed  in  another  before  the  subscription 
is  made.     In  such  a  case  the  county  court  is  regarded  as  the  mere  agent  of 
the  electors,  and  no  vested  rights  subsist  nntil  the  tabecription  is  actually 
made:  Harshman  v.  Bates  County,  92  U.  S.  569. 

Immunity  from  Taxation. — The  authorities  are  apparently  in  conflict  as  to 
whether  immunity  from  taxation  is  a  franchise.  The  cases  in  which  it  ii 
spoken  of  as  a  franchise  are  Home  qf  the  Friendless  v.  Bouse,  8  Wall.  430; 
Stale  V.  Minnesota  Cent,  By,  Co,,  36  Minn.  246;  SL  Paul  etc  B.  B,  Co.  v. 
Parcliej',  14  Minn.  297.  On  the  other  hand  in  the  leadinf;  case  of  Morgan 
V.  Louisiana,  93  U.  S.  217,  Mr.  Justice  Field  seems  to  discountenance  this 
theory,  nsing  the  following  language:  "  Much  confusion  of  thonghl  bat 
arisen  in  this  case,  and  in  similar  cases,  from  attaching  a  vague  and  unda" 
fined  meaning  to  the  term,  '  franchises.'  It  is  often  need  as  synonymous  with 
rights,  privileges,  and  immunities,  though  of  a  personal  and  temporary 
character;  so  that,  if  any  one  of  these  exists,  it  is  loosely  termed  a  franchise, 
and  is  supposed  to  pass  upon  a  transfer  of  the  franchises  of  the  company. 

'*  But  the  term  must  always  be  considered  in  connection  with  the  corpora- 
tion or  property  to  which  it  is  alleged  to  appertain.  The  franchises  of  ft 
railroad  corporation  are  rights  and  privileges  whieh  are  essential  to  tht 
operations  of  the  corporation,  and  withoat  which  its  road  and  works  would 
ko  of  little  value;  such  as  the  franchise  to  ran  cars,  to  take  tolls,  to  appro* 
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prkte  Miih  and  grarel  fior  Vhm  htd  of  its  roa^  or  water  for  iti  onginea  aa4 
tho  lika.  Th«j  art  poaitira  rigHta  and  pn^ileget,  wlthoat  tba  poasoMioD  ol 
widdi  ilia  road  ol  tha  oompany  ooald  nol  be  aaooeeafnlly  worked.  Imiov* 
aiiy  froai  taxation  la  not  one  of  them.  The  former  may  be  conveyed  to  a 
pnrahaeer  of  the  road  as  pari  of  the  property  of  the  company;  the  latter  ia 
penonal,  and  incapable  of  transfer  vithoat  ezprese  statutory  direction.**  In 
that  caae,  aooordingly,  it  was  decided  that  a  purchaser  at  a  foreclosnre  sale 
made  by  rirtne  of  a  mortgage  npon  the  property  and  franchises  of  a  railroad 
eompany  did  not  carry  to  the  purchaser  the  immunity  from  taxation  which 
the  company  had  enjoyed.  In  deference  to  thia  case  it  haa  been  held  that 
anch  immunity  will  not  pass  by  a  charter  granting  a  railroad  company  all 
the  "rights^  powers,  and  privileges" of  another  company:  Railroad  Co.  v. 
Oamet^  07  17.  &  687;  and  that  the  use  of  the  word  "  franchises"  in  the  stat- 
ute or  instrument  by  which  the  property  and  righta  of  one  company  pass  to 
another  will  not  release  the  latter  from  the  duty  to  pay  taxes:  State  v.  Maine 
Cent.  R.  B.  Co,,  66  Me.  488;  Railroad  Co.  w.. County  </  Hamblen,  102  U.  S. 
273;  LoidmrilU  He  R.  R.  Co.  v.  Palmee,  109  U.  S.  244;  Wilmm  v.  Chinee,  10:i 
U.  a  417;  Mempkie  etc  R  R  Co.  v.  Commiaeionere,  112  U.  S.  609. 

TVan^er  <^ Property  Bseential  to  the  Exerdee  qf  FranehieeM.—lu  the  cases  in 
which  tha  transferability  of  franchises  comea  under  discussion  in  the  courts, 
the  transferability  of  property  connected  with  the  exercise  of  the  fran* 
ehisea  is  ordinarily  involved.  The  general  rule  as  to  private  corporations  is 
that  they  may  sell  all  their  property:  Treadtoell  v.  Salisbury  Ufq.  Co.,  7  Gray, 
S93;  66  Am.  Dec.  490;  LeggeU  v.  Ntsw  Jereey  etc.  Co.,  1  Saxt  Ch.  641;  23 
Am.  Dec  728,  and  note;  ComtHomDealih  r.  SmiUi,  10  Allen,  448;  87  Am.  Dec 
672;  8taU  v.  WesUm  Irrigaiing  Co.,  40  Kan.  96;  10  Am.  St  Rep.  166;  Cen- 
tral Transportation  Co.  r.  Pullman  Palace  Car  Co.,  139  U.  S.  24;  Miners'  Ditch 
Co.  T.  Zellerbach,  37  CSaU  643;  99  Am.  Dec  300;  De  Camp  v.  Alward,  62 
Ind.  468;  Kaneae  City  Hotel  Co.  v.  Sauer,  65  Ma  279.  The  principle  of  these 
cases  ia  that  the  charter  and  franchises  are  not  an  incident  annexed  to  and 
passing  with  the  property  transferred:  Bruffeit  r.  Oreat  W.  R.  R.  Co.,  25  111. 
853,  and  that  the  corporate  franchise  remains  vested  in  the  corporators  till  it 
has  been  abandoned  or  forfeited:  Pietsam  v.  Hay,  122  III  293;  3  Am.  St. 
Rep.  492;  Black  v.  Canal  Co.,  24  N.  J.  Eq.  465;  Memphis  R  R.  Co.  v.  Commis- 
sioners,  112  U.  a  609;  Coe  v.  Columbus  etc  R.  R.  Co.,  10  Ohio  St  372;  75 
Am.  Dec  518. 

Bat  this  rule  applies  in  its  full  extent  only  to  purely  private  corporations, 
invested  with  no  special  privileges  except  the  corporate  franchise  itself.  In 
the  caae  of  quasi  public  corporations,  such  as  railroad  companies,  the  rule 
is  well  settled  that  property  which  is  essential  for  the  performance  of  the 
dntiea  which  the  corporation  owes  to  the  public,  or  which,  as  some  cases  put 
i^  is  necessary  for  tlie  exerdae  of  its  franchises,  cannot  be  alienated,  either 
voluntarily  or  by  a  forced  sale,  without  legislative  authority:  Coe  v.  Colum* 
hus  etc  Ry.  Co.,  10  Ohio  St  372;  75  Am.  Dec  518;  Black  v.  Delaware  etc 
Canal  Co.,  22  N.  J.  Eq.  399;  LomemOs  WaUr  Co.  v.  Hamilton,  81  Ey.  517; 
Que  V.  Tide-  Water  Canal  Co.,  24  How.  257;  Foster  v.  Fowler.  60  Pa.  St  27; 
Palestine  v.  Bamee,  50  Tex,  538;  Susquelianna  Cancel  Co.  v.  Bonham,  9  Watts  & 
8.27;  42  Am.  Dec.  315;  Youngman  v.  Blmira  etc  B.  R.  Co,,  65  Pa.  St  286; 
Weetern  Pac  R.  R.  Co.  v.  Jo/inston,  59  Pa.  St  294;  Leedom  v.  Plymouth  R  R 
Co,,  5  Watta.  *  a  265;  Ammant  v.  New  Alexandria  TumpiieCo.,  13  Serg.  *  R, 
210;  15  Am.  Dec  593;  Steiner's  Appeal,  27  Pa.  St  313;  WiucJietter  etc  Turn- 
pike  Co.  V.  Vimont,  5  B.  Mon.  1;  Central  Trawportation  Co.  v.  Pullmam  Palace 
Oar  Co.,  139  U.  a  24;  Hendee  v.  Pinkerton,  14  Allen,  381. 
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As  to  the  praotieal  ftpplioation  of  the  rule  ihoro  2s  somo  conflict  of  sa* 
Ihority.     Its  foundation  being  the  interest  which  the  pnbUo  hss  in  ths  dis- 
slu^ge  of  the  duties  undertaken  by  the  corporation,  it  would  seem  that  am 
priaoipla  the  extent  of  the  power  of  alienation  should  not  depend  in  any  ds- 
apoa  whether  the  property  in  question  has  been  acquired  by  ths  szer- 
of  the  right  of  eminent  domain  or  not.     Yet  we  sometimes  find  that 
«ireaiiistance  mentioned  in  statements  of  the  rule:  Singlelon  ▼.  SonihweaUm 
JL  IL  Co,,  70  6a.  4C4;  48  Am.  Hep.  574;  Fietwm  v.  Hay,  122  IlL  293;  S 
Am.  8t  Rep.  492;  Bendee  ▼.  Pinkerton,  14  Allen,  381.     But  it  is  doubtful  if 
there  is  any  authority  for  the  doctrine  that  corporate  property,  not  acquired 
by  the  right  of  eminent  domain,  but  essential  to  the  exercise  of  the  franchise, 
is  soseeptible  of  alienation.     In  at  least  one  case,  decided  by  a  court  of  the 
highest  authority  {Plymouth  R.  R.  Cfo.  ▼.  Cokoell,  39  Pa.  St.  337,  80  Am. 
Dee.  626),  it  was  expressly  stated  that,  as  regards  land,  the  only  test  was 
appropriation  to  corporate  objects,  and  indispensability  for  the  performance 
of  corporate  duties.     On  this  principle  it  is  held  that  the  road-bed  and  fix- 
tvres  of  a  railroad  company  or  h  turnpike  company  are  inslienable:   Weaiem 
etc  B,  R,  Co.  ▼.  Johnstoron,  59  Pa.  St  294;  Coe  ▼.  Cohmbus  etc  Ry.  Co,.,  10 
Ohio  St.  372;  75  Am.  Dec.  518;  Youngman  y.  Blmira  etc  R,  R,  Co..  65  Fk. 
8l  286;  Ltedom  t.  Plymouth  R.  R.  Co,,  6  Wstts  &  S.  265;  Ammani  ▼.  Nett 
AksoLwdria  Turnpike  Co.,  13  Serg.  &  R.  210;  15  Am.  Dea  593;  Winchester 
etc  Turnpike  Co,  ▼.  Vimont,  5  B.  Mon.  1;  Steiner'e  Appeal,  27  Pa.  St.  313; 
Baxter  r.  Nashville  etc  Tui-npike  Co,,  10  Lea,  488.    But  an  abandoned  road- 
bed, not  in  use  for  any  purpose  of  public  service,  is  not  exempt:  Benedict  t. 
JiameLerg,  43  Vt.  231.    The  only  authority  inconsistent  with  those  just  cited 
b  State  ▼.  Rivee,  5  Ired.  307,  which  held  that  the  right  of  way  of  a  railroad 
oompauy  might  be  levied  on  because  it  had  an  estate  therein,  and  not  a  mere 
right  of  way.     If,  as  seems  to  be  agreed,  the  obligation  to  perform  publio 
duties  is  the  foundation  of  the  rule  usually  accepted,  this  case  was  plainly 
decided  on  an  entirely  irrelevant  ground,  and  it  has.  we  believe,  never  been 
followed.    The  same  doctrine  applies  to  the  canal  and  appurtenances  of  a 
canal  company:  Que  r.  Tide-  Water  Canal  Co,,  24c  How.  257;  Susquehanna 
Carnal  Co.  v.  Bonham,  9  Watts  &  S.  27;  42  Am.  Dec  315;  to  the  market- 
house  of  one  holding  a  market  franchise:  Palestine  v.  Barnes,  50  Tez.  538; 
and  to  the  plant  of  a  water  company:  LoUaville  Water  Co,  v,  Hamilton,  81  Ky. 
617.    All  the  interests  which  are  noticed  in  these  cases  are  interests  in  reel 
estate,  and  the  courts  seem  to  have  generally  denied  the  quality  of  inalien- 
ability to  merely  personal  property.    Thus  it  has  been  held  that  the  rolling 
stoek  of  a  railroad  company  is  liable  for  its  debts:  Coe  v.  Cobtmbus  etc  Ry, 
On,  10  Ohio  St.  372;  75  Am.  Dec.  518;  Boston  etc  Ry,  Co.  v.  Oilmore,  37  K.  H. 
410;  72  Am.  Dec  336.    In  the  former  case  the  court  thought  that  '*  the  line 
eonld  be  clearly  drawn  between  the  interest  in  real  estate  and  the  franchiss 
eonneeted  therewith,  and  the  movable  things  employed  in  the  use  of  the 
franchise.**    So  also  a  ferry-boat  may  be  levied  upon:  LcUhrop  r,  Middletonf 
S3  OeL  257;  83  Am.  Dec  112. 

On  the  other  hand  it  has  been  held  that  a  company  formed  for  the 
express  purpose  of  manufacturing  and  letting  cars  to  railroad  companies 
enunot  disable  itself  for  the  performance  of  the  duties  thus  undertaken  by 
transferring  all  its  rolling  stock  to  another  corporation,  and  covenanting  not 
to  continue  its  business  as  long  as  the  agreement  by  which  the  transfer  is  ef- 
fected reinains  in  force:  Centi-cU  Transportation  Co,  v.  Pullman  Palace  Car 
Co.,  139  U.  S.  24.  It  is  difficult  to  reconcile  this  decision  with  those  which  as- 
that  similar  property,  when  belonging  to  a  railroad  company,  is  subject 
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lo  forced  sale,  except  on  the  unsatisfactory  and  inconclasiTe  ground  that  the 
bosiDess  of  supplying  oars  in  the  one  ease  was  the  sole  function  of  the 
corporation,  which  could  not  he  ahandoned  without  an  entire  renunoiation 
of  its  public  duties,  whereas,  in  the  other  case,  after  the  alienation  of  the 
rolling  stock,  th«  corporation  still  retains  the  property  which  will  enable  it 
to  ntilin  other  rolling  stock,  when  acquired,  fIs.,  the  road-bed  and  ap* 
portenanoes.  That  the  corporation  in  the  latter  case  is  not  completely 
iocapcusitated  for  the  discharge  of  its  duties  is  surely  not  a  sufficient  reason 
for  refusing  to  protect  its  personalty,  so  far  as  it  is  connected  with  the  oper* 
ation  of  the  road.  For  reasons  of  public  policy  it  may  be  adrisable  to  allow 
a  free  diapooal  of  ttll  the  property  and  franchises  of  a  corporation,  and  the 
kgislation  of  tlio  various  states  shows  that  this  is  the  opinion  of  the  people 
ef  this  country;  but  on  strict  logical  grounds  it  is  impossible  to  maintain  in 
fsoeral  terms  that  property  essential  to  the  exercise  of  the  franchises  is  in* 
alienable  without  legislatiTc  authority,  and  to  deny  that  quality  to  property 
10  indispensable  as  rolling  stock  to  the  operation  of  a  road. '  ^e  mere  fact 
that  rolling  stock  is  not  a  fixture  seems  quite  immateriaL  In  fact^  to  rely 
npon  such  a  oiroumstance  is  plainly  to  assume  the  rery  point  at  issue,  Tia., 
whether  any  property  except  realty  ia  inalienable,  and  to  argue  upon  the 
hypothesis  that  none  of  the  corporate  effects  except  those  which  are  attached 
to  such  realty  sire  entitled  to  protection  against  creditors.  The  true  test»  it 
b  submitted,  ia  rather  whether  the  property  in  question  ii  essential  in  any 
reasonable  sense  for  the  discharge  of  ihe  oorporate  duties.  If  it  answers  that 
description,  it  would  appear  on  general  principles  to  be  exempt  from  exeou* 
tion,  in  tho  absenos  of  legislatire  provision,  without  i^ard  to  its  character 
M  personalty  or  realty.  The  question,  howerer,  oaa  rarely  again  be  of 
practical  importance,  as  such  oasss  are  now  folly  proTidsd  for  by  ifeatnts 
b  moBl»  if  not  all,  ol  ths  stateSi 
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WATiHoauHCTS— PmitaioH  iob  DRAiKAOK^lMJimonoir.— An  vpper  pe^ 
prietor  through  whoeo  land  »  ttrdftin  of  water  flows  will  be  enjoined 
from  oittting  a  ditoh  on  raoh  land  for  the  pnrpoee  of  straightening  the 
eoane  of  the  stream  and  protecting  his  land  from  overflow,  althongh 
he  returns  all  the  water  to  its  natural  chanoel  before  it  leaves  his  land, 
when  the  effect  of  such  ditch  is  to  divert  the  water  from  ita  natural 
eourse,  and  to  so  inoresse  the  current  of  the  stream  as  discharged  upon 
the  land  of  the  lower  proprietor  as  to  seriously  and  materially  injure  his 
milldam  by  washing  out  its  banks  and  filling  it  with  mnd« 

Watbbooursss— Unlawful  Diykbsioii  of  aud  Intirfbbbmob  With. — ^The 
owner  of  a  watercourse  may  divert  or  change  the  course  of  the  stream 
on  his  own  land,  provided  he  returns  it  to  its  original  or  natural  chan- 
nel before  it  reaches  the  land  of  an  adjoining  owner  without  injury  to 
the  latter;  but  the  former  must  not,  by  changing  the  direction  of  the 
flow  of  the  stream,  so  increase  or  diminish  its  velocity  as  to  eause  dam- 
age to  the  land  of  the  adjoining  proprietor,  or  impair  his  rightful  nse  of 
the  stream;  nor  can  he  make  any  change  or  diversion  of  the  stream, 
though  on  his  own  land,  which  would  cause  the  washing  of  mud  and 
debris  on  the  land  of  his  neighbor,  to  the  injury  of  the  latter,  and  which 
would  not  have  occurred  but  for  the  change  in  the  onrrent  of  the  stream. 

Albert  CoTistable^  for  the  appellant 

WiUiam  S.  Evans  and  T.  Warburtonj  for  the  appellee. 

Alvet,  C.  J.  The  bill  in  this  case  was  filed  by  the  appel- 
lee against  the  appellant  to  obtain  an  injunction  to  restrain 
the  latter  from  proceeding  to  cut  a  ditch  through  his  meadow, 
to  divert  a  stream  of  water  from  its  natural  and  original 
fX>ur8e,  whereby,  as  it  is  alleged,  the  pl^intifif's  milldam  and 
water-power  below  would  be  greatly  afiected  and  irreparably 
damaged. 

408 
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The  plaltttur  and  defendstii  am  adjoiiifiig  landownefs  on 
m  •IrtMD  ealtod  Btone  Kun,  in  GtcH  ooniity.  The  defendMit 
te  aimer  ef  the  uppir  ttael,  and  the  plaintiff  ot  the  lower, 
npeti  wkieli  he  hae  a  inilUUim,  and  a  giiefc  and  saw  mill  in 
eperatioii.  The  ooarte  ef  Stone  Bon  ie  through  the  lands  of 
both  ewnersi  and  ia,  tfafoegh  the  meadow  land  of  the  defend- 
ant, somewhat  winding,  with  several  cnryatnres  before  it 
reaehee  the  milldam  ot  the  plaintiff.  The  oonrse  of  the 
stream  is  through  a  valley,  and  it  is  the  receptacle  of  the 
drainage  of  a  considerable  watershed  before  it  reaches  the 
land  of  the  defendant;  and  in  times  of  heavy  floods,  which 
quite  firequently  occur,  caused  by  rain  or  melting  snow,  the 
stream  overflows  its  banks,  and  spreads  over  the  meadow 
land  of  the  defendant  To  prevent  this  he  proposes,  and  has 
commenced,  to  cut  a  ditch  through  his  meadow,  and  thus 
straighten  the  course  of  the  stream,  but  to  intersect  the  origi- 
nal course  of  the  stream,  and  to  cause  the  water  to  flow  down 
on  its  present  bed  from  the  point  of  intersection,  such  point 
being  upon  the  land  of  the  defendant  It  is  to  prevent  tills, 
and  the  diversion  of  the  stream  from  its  natural  course  as  it 
now  exists  and  runs  into  the  dam  of  the  plaintiff,  that  the 
application  for  an  injunction  was  made  by  the  plaintiff. 

The  plaintiff  charges  that  the  defendant  is  engaged  in  cut- 
ting a  wide  channel  or  ditch  along  the  south  side  of  and 
within  a  few  feet  of  the  plaintiff's  milldam,  and  through  one 
of  the  banks  thereof  and  into  said  dam,  for  the  alleged  pur. 
pose  of  preventing  the  overflow  of  his  meadow;  that  the  said 
ditch  or  channel,  when  completed,  will  be  considerably  lower 
than  the  banks  of  the  plaintiff's  dam,  and  will  divert  from 
and  diminish  the  flow  of  the  water  therein,  and  in  times  of 
heavy  rains  and  freshets  turn  such  a  volume  of  water  into 
said  ditch  or  channel  as  will  wash  out  and  totally  destroy  the 
whole  south  side  of  the  plaintiff's  milldam;  that  if  the  defend- 
ant is  suffered  to  make  such  ditch  or  channel,  and  to  divert 
the  flow  of  the  stream  from  its  natural  course,  the  plaintiff's 
water-power  will  be  totally  destroyed,  his  mill  property  ren- 
dered entirely  valueless,  and  his  milling  business  altogether 
broken  up,  and  that  he  will  thereby  suffer  irreparable  damage, 
and  that  he  has  no  adequate  remedy  at  law. 

The  defendant,  by  his  answer,  insists  that  the  making  of 
the  ditch  is  but  a  reasonable  improvement  of  his  property, 
and  that  the  ditch  is  located  entirely  on  his  own  land,  and 
ibai  the  water  which  is  taken  from  the  present  course  of  the 
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stream,  at  the  head  of  the  ditch,  and  carried  over  the  defend- 
ant's land,  is  all  returned  undiminished  to  the  present  or 
original  bed  of  the  stream  before  leaving  the  land  of  the 
defendant,  and  before  reaching  the  milldam  ol  the  plaintiff. 
He  denies  that  the  ditch  will  affect  the  milldam  injurioaslj, 
or  that  it  will  have  any  such  damaging  effect  as  that  charged 
by  the  plaintiff. 

There  has  been  a  large  mass  of  testimony  taken,  and  many 
witnesses  have  been  examined  on  both  sides.  Each  party 
has  had  made  a  plat  of  the  premises,  and  filed  it  in  the  case, 
and  much  of  the  testimony  on  the  part  of  the  defendant  has 
been  directed  to  the  plat  made  for  the  plaintiff,  to  show  (hat 
it  is  inaccurate  in  several  particulars,  and  that  the  plat  made 
for  the  defendant  is  substantially  correct.  There  was  also  a 
good  deal  of  examination  to  show  that  the  breast  of  the  plain* 
tiff's  milldam  had  been  raised  some  time  within  the  last  few 
years;  but  the  testimony  failed  to  establish  this  fact  with  any 
degree  of  certainty.  At  most  it  appears  but  as  matter  of  con- 
jecture on  the  part  of  some  of  the  witnesses. 

The  main  question  presented  by  the  testimony  is,  whether 
the  completion  of  the  ditch  or  new  channel,  as  proposed  by 
the  defendant,  and  the  diversion  of  the  water  from  its  natural 
course,  but  its  return  to  the  original  bed  before  leaving  the 
land  of  the  defendant,  will  either  wash  out  any  portion  of  the 
banks  of  the  dam,  or  wash  mud  and  earth  into  the  dam,  and 
thus  fill  it  up,  so  as  seriously  to  impair  its  capacity  and  use- 
fulness; and  the  strong  preponderance  of  the  testimony  an- 
fc'WoTS  this  question  in  the  affirmative. 

It  is  true  the  lines  of  intersection  of  the  new  channel  with 
the  original  bed  of  the  stream,  at  the  head  of  the  plaintiff's 
dam,  would  not  be  at  right  angles;  but  it  would  be  at  such 
angle,  the  original  bed  of  the  stream  being  narrow,  that  the 
current  from  the  mouth  of  the  ditch,  in  times  of  freshets, 
would  be  of  sufficient  velocity  and  force  to  tear  out  the  oppo- 
site bank  of  the  stream.  This  is  the  very  decided  opinion  of 
many  witnesses.  If,  however,  the  opposite  bank  should  be 
strong  enough  to  resist  the  force  of  the  current  from  the  mouth 
of  the  ditch  proposed  to  be  made,  the  testimony  shows  it  to 
be  very  probable  that  the  mud  and  sediment  that  would  be 
washed  from  the  ditch,  if  not  at  once,  at  least  in  a  short  time, 
would  fill  up  the  dam — the  dam  being  small  in  area,  and  nol 
of  any  considerable  depth.  Quite  a  number  of  witnesses,  all 
long  and  well  acquainted  with  the  premises,  and  with  the 


Juue,  1892.]  Eat  w.  Eibk.  411 

character  of  the  stream,  and  who  testify  from  their  observa- 
tion of  the  ground,  concur  in  stating  that,  in  their  judgment, 
if  the  ditch  be  made  as  proposed  by  the  defendant,  it  would 
be  impoesible  for  the  plaintiff  to  keep  his  dam  in  repair.  As 
stated  by  one  witness,  with  whom  several  others  coincide  in 
their  testimony:  *'The  current  of  the  ditch,  if  completed, 
would  pass  across  the  stream  and  against  the  opposite  bank, 
into  the  gully" — (meaning  a  deep  washout  near  the  bank  of 
the  stream).  *'I  believe  it  would  break  the  banks  into  that 
gully  and  divert  the  water  from  the  stream,  and  destroy  the 
dam  and  water-power,  and  do  the  plaintiff  irreparable 
damage.  In  my- opinion  the  dam  could  not  be  maintained  if 
the  ditch  was  completed.  If  it  did  not  divert  the  water  from 
the  stream,  (which,  in  my  opinion  it  would  do),  it  would  fill 
the  dam  with  mud,  and  destroy  it  in  that  way.  Light  floods 
would  fill  the  dam  with  mud,  and  large  floods  would  break 
the  bank  and  destroy  it  The  proposed  ditch  is  through  a 
meadow  of  light  loam,  which  would  be  washed  by  a  small 
flood  and  carried  into  the  dam." 

There  are  several  witnesses  for  the  defendant  who  expressed 
different  and  variant  opinions  from  those  expressed  by  the 
witnesses  for  the  plaintiff,  as  to  the  effect  of  the  ditch  upon 
the  dam,  and  the  danger  likely  to  ensue  to  its  banks.  But, 
as  we  have  said,  the  decided  preponderance  of  the  evidence  is 
in  support  of  the  plaintiff's  contention. 

Che  principles  of  law  applicable  to  the  case  would  seem  to 
be  clear.  It  is  settled  that  the  diversion  of  a  stream  will  not 
presumptively  have  any  injurious  effect  as  against  a  riparian 
owner  whose  land  is  situated  lower  down  the  stream  than  the 
point  of  diversion,  if  the  water  is  reconducted  to  the  stream 
before  it  reaches  his  land,  and  the  quantity  of  water  is  not 
sensibly  or  materially  diminished.  It  was  held,  in  the  case 
of  Embrey  v.  Owen^  6  Ex.  353,  a  leading  case  in  England, 
that  the  right  to  have  a  stream  of  water  flow  in  its  natural 
state,  without  diminution  or  alteration,  is  an  incident  to  the 
property  in  the  land  through  which  it  passes;  but  this  is  not 
an  absolute  and  exclusive  right  to  the  flow  of  all  the  water, 
bat  only  subject  to  the  right  of  other  riparaian  proprietors  to 
the  reasonable  enjoyment  of  it;  and  consequently  it  is  only 
for  an  unreasonable  and  unauthorized  use  of  this  common 
benefit  that  an  action  will  lie.  It  is  certainly  the  undoubted 
right  of  every  riparian  owner  to  have  the  water  come  to  his 
land  in  its  natural  channel,  and  by  its  natural  flow  undi- 
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miniBhed  in  quantitr,  ftod  nnimpaxred  in  qnality/ezeept  to  thai 
extent  that  remits  frcnn  a  reaaonable  nee  of  the  water  by  other 
ownera  upon  the  stream;  nnleea,  indeed,  roch  right  be  le* 
stricted  or    otbermse  modified  by  grant  or   presorlption: 
Woode  Lair  ot  Nuisance,  see.  860.    But,  while  it  is  the  olear 
right  of  an  owner  of  a  wateroonrse  to  divert  or  change  the 
course  of  the  stream  on  his  own  land,  provided  he  returns  il 
to  its  orginal  or  natural  channel  before  it  reaches  the  land 
of  an  adjoining  owner,  this  must  be  done  in  such  maimer  as 
will  not  produce  injury  to  the  adjoining  proprietor,  either 
above  or  below:  WUHarM  v.  Oale^  8  Har.  A  J.  (Md.)  28L    He 
must  not  by  changing  the  direction  of  the  flow  of  the  stream 
so  increase  or  diminish  its  velocity  as  to  cause  damage  to  the 
land  of  the  adjoining  proprietor,  or  impair  his  rightful  use  of 
the  stream;  nor  can  he  make  any  change  or  di version  of  the 
stream,  though  on  His  own  land,  which  would  cause  the  wash* 
ing  of  mud  and  debris  on  to  the  land  of  his  neighbor,  to  the 
injury  of  the  latter,  and  which  would  not  have  occurred  but 
for  the  change  in  the  current  of  the  stream*    This  principle  is 
well  illustrated  by  the  decision  in  the  case  of  OerriBh  v. 
Clough,  48  N.  H.  9;  2  Am.  Rep.  165;  97  Am.  Dec.  661.    In 
that  case  the  action  was  for  diverting  the  current  of  a  stream, 
by  reason  of  which  the  plaintiff's  land  was  washed  away* 
The  defendant,  owning  land  on  one  side  of  the  stream,  built 
a  breakwater  to  prevent  the  water's  encroaching  upon   his 
land,  which  had  the  effect  to  throw  the  current  over  upon  and 
wash  away  the  plaintiff's  land  opposite.    It  was  held,  that  a 
riparian  proprietor,  for  his  own   protection  or  convenience, 
has  no  right  to  build  anything  which  in  times  of  ordinary 
flood  will  throw  the  water  on  the  grounds  of  another  proprie* 
tor,  so  as  to  overflow  and  injure  them.    One  may,  say  the 
court,  protect  his  own  property;  but  though  the  water  may 
overflow  or  encroach  upon  your  land,  you  cannot  protect  your 
land  to  the  prejudice  or  injury  of  your  neighboring  proprietor* 
And  for  this  general  principle:  Angell  on  Watercourses,  sees. 
830-334,  is  cited. 

In  this  case  it  is  clearly  shown,  that  by  making  the  ditch 
through  the  meadow  of  the  defendant,  though  he  would  thereby 
straighten  the  course  of  the  stream,  and  would  thus  protect 
his  meadow,  at  least  to  some  extent,  against  the  overflow  of 
the  stream  in  times  of  high  water,  yet  the  current  of  the 
stream  would  be  given  an  impetus  and  strength  that  would 
certainly  be  damaging  to  the  milldam  of  the  plaintiff  at  times 
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of  flood.     This  tbe  law  does  not  sanction;  «nd  the  learned 
judge  below  waa  entirely  right  in  making  the  injunction  per- 
petual.    The  order  appealed  from  must  therefore  be  affirmed, 
with  costs  to  the  appellee. 
Order  affirmed.  

WaTKRS     and    WAnROOUBSK— iRJURin     CaVBXD    ST    DiyXRSIOM     ov 

SnucAic.  — A  riparim  proprietor  U  liable  for  any  damages  to  ihe  land  of  an* 
other  oaased  by  his  Butking  a  change  in  the  nataral  flow  of  the  stream:  TU* 
ioisoH  ▼.  SmUK,  32  N.  U.  90;  64  Adl  Deo.  355;  Ovulvany  t.  Jaggan,  2  Hill, 
634;  27  Am.  Dea  417.  Tbe  qnestion  as  to  the  liability  of  riparian  owners 
for  injuring  adjoining  lands  has  generally  arisen  nnder  oircnmstanoes  resem- 
bling thoae  in  Oerrith  v.  ClougK  48  N.  H.  0;  2  Am.  Rep.  165;  97  Am.  Dec  66I, 
niastrations  of  the  doctrine  there  adopted  will  be  found  in  Burwell  ▼.  Hobmm^ 
12  Oratt.  322;  65  Am.  Dee.  247;  Oasebeer  ▼.  Mowry,  55  Pa.  Sk  419;  93  Am. 
Doc.  766;  McCoy  r,  Dauky,  20  Pa.  St  65;  57  Am.  Deo.  680,  and  note; 
(7oio2es  ▼.  Kidder,  24  K.  H.  364;  57  Am.  Deo.  287;  Brovm  r.  Boven,  30 
K.  Y.  619;  86  Am.  Deo  406;  BeU  ▼.  McOUrUock,  9  Watts,  119;  34  Am.  Dea 
607;  Roundirte  ▼.  Braniiey,  34  Abu  544;  73  Am.  Dea  470;  Borchardt  ▼. 
Wausau  Boom  Co.,  54  Wis.  107;  41  Am.  Bep.  12;  FarrU  t.  Dudley,  78  Ala. 
124;  66  Am.  Rep.  24;  MeKee  ▼•  Delaware  etc.  Canal  Co.,  125  N.  T.  853;  21 
Am.  St.  Rep.  740.  An  npper  proprietor  is  also  liable  for  the  injuries  caused 
io  the  land  of  a  lower  one  by  the  remoral  of  a  ledge  of  rook  from  the  bed  of 
the  stream:  OrajU  ▼.  Kuglar,  81  Ga.  637;  12  Am.  St.  Rep.  348.  That  an 
injunction  may  Imuc  to  prerent  injuries  resulting  from  the  additional  flow 
of  water  oansed  by  the  oreetion  of  a  dam:  See  Sheldon  ▼.  Rockwell,  9  Wiii 
166|  76  Am.  Dea  865;  Femrk  y.  Dudley,  78  Ala.  124;  56  Am.  Rep.  Si. 
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OnmrAiror— Lmr  loa  Rsins.— A  tenant  in  common  has  ao  lien  agsiul 
his  eotenanfs  interest  in  the  common  property  for  rente  in  czosm  cf 
his  shars  ooUeoted  and  retained  by  such  cotensnt  before  partition. 

OoTBHAiroT— LiABn«iTT  Of  CoTBfART  lOB  Rknts  Ck>LLiCTXD.— The  cUim 
of  one  ootenant  for  his  share  of  rents  collected  and  retained  by  another, 
is  recoverable  at  law,  and  suit  may  be  instituted  therefor  a  any  time, 
bnt  snob  claim  cseates  no  lien  on  the  undivided  interest  in  the  land  of 
the  tenant  colleoting  the  rents. 

OovnrAMOT— LlABIUTT    OV    COTKNAHT    fOB    RbVTB    GOLLIOm>    WirHOUT 

BzPBiss  AuTHORiTT. — ^Tho  fact  that  one  cotenant  assumes  the  right  or 
duty  to  oolleet  the  rents  arising  from  the  oommon  property  withovt 
being  made  a  bailiff  by  express  authority,  does  not  change  tiie  natoie 
of  his  ootenant's  claim  for  his  share  of  such  rents^  nor  subject  the  for- 
mer to  any  other  or  greater  liability  for  the  rents  so  collected  by  hiM 
than  if  he  had  been  duly  and  fully  authorised  to  collect  them. 

WiUiam  E.  Hoffman^  for  the  appellants 

/VonJk  Ooinell  and  Thoma$  M.  Lanahanj  for  the  appellee. 
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lR\nrNa,  J.  The  facts  of  this  case  are  bb  follows:  Thomas 
J.  Flack  died  in  1874  seised  and  possessed  of  the  reversions 
in  fee  of  several  lots  of  ground  in  the  city  of  Baltimore,  out  of 
which  rents  issued  amounting,  in  the  aggregate,  to  three  hun- 
dred dollars  and  fifty  cents  annually.  His  heirs  at  law  con- 
sisted of  two  sons,  a  daughter,  and  some  grandchildren,  the 
children  of  a  deceased  child.  One  of  his  sons,  James  W. 
Flack,  becoming  involved,  made  an  assignment  for  the  bene* 
fit  of  his  creditors,  to  Frank  Gosnell  (the  appellee)  of  all  his 
estate,  which  included  his  undivided  interest  in  his  fiather's 
estate. 

The  bill  is  for  partition  of  this  real  estate  among  the  heirs 
at  law  of  the  intestate;  and,  among  other  things,  charges  that 
James  W.  Flack  had  collected  all  the  rents  from  this  real 
estate,  and  had  not  accounted  for  them  to  his  cotenants;  and, 
among  other  things,  prays  that  in  such  petition  they  may 
"  have  the  interest  and  estate  of  said  James  W.  Flack  in  said 
parcels  of  ground  and  premises,  as  well  against  him  as  also 
said  Frank  Gosnell  (trustee  under  said  deed  of  trust),  held 
and  made  liable  for  and  applied  toward  the  satisfaction  of  the 
rents  collected,  received  and  appropriated  as  aforesaid."  In 
other  words,  the  bill  prays  that  James  W.  Flack's  interest  in 
the  undivided  real  estate  shall  be  impounded  for  the  payment 
to  the  several  heirs  of  their  interests  in  the  rents  of  the  estate 
collected  by  him. 

To  so  much  of  the  bill  as  seeks  thus  to  subject  the  undi- 
vided interest  of  James  W.  Flack  in  this  property,  or  its  pro- 
ceeds after  sale  thereof,  to  the  payment  of  ahy  rents  collected 
and  retained  by  James  W.  Flack  in  excess  of  his  share  thereof 
the  appellee  demurred. 

The  court  sustained  the  demurrer,  and  the  only  question  on 
this  appeal  is  whether  the  ruling  of  the  circuit  oourt  was 
right 

As  curtly  stated  by  the  appellee  in  his  brief,  the  question 
is,  has  one  tenant  in  common  a  lien  against  his  cotenant*s  in- 
terest in  the  property  for  rents  in  excess  of  his  share  collected 
and  retained  by  such  cotenant  before  partition  of  the  land? 

The  counsel  for  appellants  has  exhibited  most  commend- 
able industry  and  research  in  the  collection  of  authorities  sup- 
posed to  sustain  his  contention.  Some  of  his  citations  from 
other  states  do  seem  to  sustain  his  view,  but  they  do  not 
commend  themselves  to  us  as  resting  on  solid  ground  of  rea- 
son and  equity.    They  are  certainly  not  in  harmony  with  the 
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law  as  it  prevails  in  England,  and  as  it  has  been  understood 
and  adopted  in  this  state.  The  several  text-books  cited  by 
the  appellant,  vis..  Freeman  on  Cotenancy,  Moak's  Underbill 
on  Torts,  and  Story's  Equity,  according  to  our  understanding 
of  them,  do  not  support  the  view  for  which  the  appellants' 
counsel  contends;  while  Mr.  Jones,  in  his  work  on  Liens,  vol. 
2,  p.  96,  sec.  1156,  says  expressly,  that  such  lien  as  that 
claimed  by  the  bill  and  in  argument  does  not  exist  The 
only  reason,  he  says,  for  enforcing  it  for  improvements  put  on 
the  land  rests  on  the  doctrine  of  contribution,  and  arises  from 
the  necessity  of  preserving  the  estate  or  enhancing  its  value 
for  the  benefit  of  the  joint  owners.  Judge  Story  says  that, 
strictly  speaking,  no  lien  exists  eyen  for  repairs  and  improve- 
ments, but  equity  compels  compensation  in  that  case  before 
partition  of  the  land. 

Mr.  Jones,  in  the  section  cited,  says:  **  There  is  no  reason 
why  there  should  be  a  charge  or  encumbrance  upon  the  in- 
terest of  one  joint  owner  to  satisfy  a  claim  of  his  cotenant  for 
rents  and  profits  received.  The  right  to  partition  exists,  and 
may  be  enforced,  and,  pending  the  action  therefor,  the  chan- 
cellor may  amply  protect  the  rights  of  each  joint  owner  by 
placing  the  land  in  the  hands  of  a  receiver.  But  it  is  not  the 
policy  of  the  law  to  enforce  liens  upon  the  interest  of  one 
joint  owner  of  land  in  favor  of  another  for  unadjusted,  and, 
to  innocent  purchasers  and  creditors,  often  unknown  accounts 
for  rents  and  profits."  Similar  reasons  are  most  forcibly  as- 
signed by  Judge  Lewis,  in  Burch  v.  Burch^  82  Ey.  622,  the 
reasoning  and  conclusion  in  which  are  adopted  in  Clark  y. 
Hersky^  52  Ark.  492.  The  interest  of  James  W.  Flack  in  this 
real  estate  of  his  father  was,  like  that  in  any  other  real  estate 
he  owned,  liable  to  be  sold  or  mortgaged,  and  would  be  sub- 
ject to  the  lien  of  any  judgment  obtained  against  him.  The 
fact  that  it  was  an  undivided  interest  would  make  no  difference 
in  its  liability  in  these  respects.  No  good  reason  has  been 
liuggested  why  such  an  interest  should  be  subjected  to  secret 
bens,  which  the  general  policy  of  the  state  discountenances, 
with  any  more  readiness  by  a  court  of  equity  than  any  other 
real  estate.  The  claims  of  the  several  cotenants  for  their  share 
of  the  rents  received  by  James  W.  Flack  were  recoverable  by 
law;  and  suit  could  have  been  instituted  therefor  at  any  time. 
The  act  of  IV  Anne,  chapter  16,  is  in  full  force  in  this  state; 
and  its  twenty-seventh  section  makes  express  provision  for 
such  a  case;  but  it  gives  no  lien  on  the  undivided  interest  in 
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the  laDd  of  the  ten  ant  coUeoting  the  renti.  The  fact  that  Jamei 
W.  Flack  assumed  the  right  or  doty  of  collecting  the  rente 
during  all  tliose  years,  in  which  it  ia  charged  he  received 
them  without  being  made  a  bailiff  by  express  authorityi  doee 
not  change  the  nature  of  appellants'  claim,  nor  subject  Jamee 
W.  Flack  to  any  other  or  greater  liability  for  the  rente  00 
collected  by  him  than  if  he  had  been  duly  and  fully  author- 
iied  to  do  all  that  he  did  do. 

We  think  the  case  entirely  covered  by  what  this  ooart  eaid 
in  Devriei  v.  Hiss^  72  Md.  560;  and  we  see  no  reason  for  de- 
parting from  what  the  court  said  in  that  case. 

In  it  the  court  did  lay  hands  on  the  share  of  P.  Hanson 
Hiss  in  the  estate  for  the  payment  of  the  rents  and  profits  he 
bad  collected,  but  they  did  so  because  the  estate  which  he 
took  under  his  father's  will  was  an  equitable  estate,  and  not 
a  legal  one.  The  whole  question  turned  upon  the  inquiry 
whether  his  estate  was  equitable  or  legal;  and  the  court  de- 
cided it  was  an  equitable  estate,  and  therefore  could  be  sub- 
jected in  a  court  of  equity  to  the  payment,  to  the  several 
cotenants,  of  their  shares  of  what  he  had  received.  The  lan- 
guage of  the  court  is:  ''  The  equitable  interest  could  be  inter- 
cepted to  make  good  the  defalcation.  Mr.  Devries  took  a 
conveyance  from  P.  Hanson  Hiss  of  his  interest  subject  to  this 
equity,  and  he  catmot  claim  more  than  his  grantor  would 
have  been  entitled  to  receive."  If  the  estate  which  passed  to 
Qosnell,  trustee,  had  been  an  equitable  estate  it  would  be 
subjected,  as  has  been  asked  by  the  complainants,  precisely 
as  Devries'  interest  was  to  the  payment  of  his  grantor's  defal- 
cation to  his  cotenants;  but  being  a  legal  estate  it  cannot 
be  impounded,  as  asked,  without  disregarding  our  decision  in 
Devriei  v.  HUs^  72  Md.  560,  and  the  reasoning  which  brought 
as  to  that  conclusion;  nor  without  doing  violence  to  the  policy 
of  the  state  in  respect  to  liens  on  real  estate.  The  circuit 
court  was  clearly  right  in  its  ruling  on  the  demurrer,  and  U 
will  be  affirmed. 

Affirmed  and  remanded.  _^_^ 

L»K  ev  Oni  Coteraht  on  thb  Monrr  ov  AvofmoL— Wlielih«r  one 
eotenant,  in  Um  absenoe  of  express  oontraot,  ii  erer  answerable  to  another 
for  moneys  expended  for  the  benefit  of  the  common  property,  and,  if  an* 
swerable,  whether  the  liability  may  be  enforced  by  something  whioh  is 
tantamount  to  a  lien  on  each  property,  are  qnestions  npon  whioh  the  oonrti 
have  not  been  able  to  agree.  That  there  is  a  liability  to  contribute  when 
one  of  the  cotenants  has,  at  his  own  expense,  removed  a  common  burden 
from  the  oommon  property,  ia  quite  generally,  and,  perhaps,  nniToreally, 
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Mooededx  Freemaa  on  CoteQanoy  and  Partitioii,  mo.  322;  Sereven  ▼.  /oyiMr, 
1  Hill  Cb.  262;  26  Am.  Deo.  199.  The  right  to  nimbaraemeitt  for  neeessary 
npftira  is  alao  admitted  in  many  of  the  states:  Freeman  on  Gotenaney  and 
Ifartition,  aeo.  261;  Fowler  ▼.  Fo¥fler,  60  Conn.  256;  and  aome  of  them  eii- 
fbroe,  in  rariona  modea^  claims  for  permanent  improvements  placed  npon  the 
prnperty  in  good  faith.  It  is  not  the  purpose  of  this  note  to  treat  of  the 
general  liability  of  one  eotenant  to  another.  It  is  restricted  to  the  more 
limited  inquiry  as  to  whether,  conceding  the  liability  to  ezist»  may  it  be  en« 
foroed  against  the  moiety  of  the  eotenant  from  whom  it  is  dne;  or,  in  other 
words,  baa  a  eotenant  who  holda  an  enforeeable  claim  arising  out  of  the  com- 
mon property  any  lien  against  it  ?  We  nse  the  word  "  lien"  according  to 
tlM  definition  given  of  it  by  the  Oivil  Code  of  California,  namely  t  "  A  charge 
impoaed  in  some  mode,  other  than  by  a  transfer  in  trust,  npon  specific  prop- 
arty,  by  which  it  is  made  security  for  the  performance  of  an  act" 

The  liability  of  one  eotenant  to  another  may  be  snob  as  is  enforceable 
againat  the  latter  personally,  or  anch  as  is  enforceable  only  against  his  in- 
terest in  the  property  of  the  cotenancy.  In  the  latter  case  it  n  evident  that 
a  Iien»  or  something  analogous  to  a  Uen,  must  be  recognised  and  enforced, 
«r  ftU  liability  aabstantially  denied*  With  respeot  to  oases  of  this  class* 
there  is  Utde  or  no  dissent  6rom  the  proposition  that,  a  eotenant  having  en- 
foroaaUe  rights  ia  entitled  to  assert  them  against  the  property  of  the  ooten- 
•noy. 

Hie  only  instances^  so  flu*  aa  we  can  remember,  in  whloh  one  ootenant  k 
peraonally  liable  to  anotiier^  arise  oat  of  contracts  express  or  implied,  and 
tbe  only  implied  contract  generally  reeognind  ia  the  contract  implied  in  the 
greater  part  of  the  United  States,  that  every  eotenant  will  pay  over  to  big 
fellow-tenattt  in  oommon  the  latter^s  jnst  share  of  all  moneys  received,  either 
«poo  salea  of  the  common  property,  or  realised  as  rents  and  profits  thereof. 
In  many  ol  the  United  States  an  action  of  eutumpiU  as  for  moneys  had  and 
moeired  magr  be  anatained  against  a  tenant  in  oommon  who  has  received  more 
than  hia  shm  of  the  rents  and  profits  of  the  common  property:  Freeman  on 
Cotenancy  and  Partition,  sees.  280-284;  while  in  England,  and  in  a  few  of 
ihe  United  States,  this  remedy  is  not  available,  and  a  eotenant  cannot  main- 
tain any  aokioB  against  hia  leUow-tenant  nnless  it  be  an  action  of  account: 
Vkreaman  on  Cotenancy  and  Partition,  sea  286. 

In  those  states  in  which  a  ootenant»  receiving  the  rents  and  profits  or  the 
yroeeeda  of  salea  of  the  common  property,  ia  regarded  as  liable  upon  an  im- 
fUed  oontraet  to  pay  over  whatever  he  has  received  in  excess  of  his  share, 
and  where  personal  liability  it  therefore  eonoeded,  it  is  doubtful  whether 
there  is  any  remedy  other  than  that  of  a  personal  action  to  recover  the 
amount  due.  While  the  queetion  waa  not  mnoh  disonssed,  it  has  been  in 
aeveral  cases  determined  that  as  against  a  ootenant  liable  for  advances  made 
or  for  rents  and  profits  received,  only  a  personal  liability  exists,  and  there- 
lore^  that  even  in  a  suit  for  partition  or  other  proceedings  in  which  an 
accounting  waa  sought,  the  amount  due  from  him  could  not  be  made  charge- 
able against  or  payable  ont  of  the  proceeds  of  his  moiety  of  the  oommon 
property:  Clark  t.  Her$k^,  62  Ark.  473;  Bureh  v.  Burch,  82  Ky.  022;  T^oy- 
hr  T.  Baldwin,  10  Barb.  682;  FlaA  r.  OomeU,  76  Md.  88;  86  Am.  St.  Rep. 
413. 

Perhapa  no  ease  can  be  fonnd  in  which  the  anumnt  dne  from  a  eotenant 
far  rmta  and  profits,  lor  moneys  reoeivedt  or  for  adTanoements  made,  haa 
been  held  a  lien  in  the  aense  that  its  payment  eould  be  enforced  by  a  suit  of 

taradoanre^  with  the  resulting  decree  for  a  sale  of  the  property  In  latiafao* 
An.  »T,  Bar..  Vol.  XXXV.  -27 
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iion  of  the  lien.  Bat  it  is  by  no  means  olesr  that  in  a  snit  for  partition  tka 
tenant  in  defanlt  may  hare  his  share  set  aside  to  him,  irrespeotiTe  of  his 
obligations  to  his  cotenants.  In  some  of  the  cases,  the  ezistenoo  <if  aa  eqvif 
table  lien  is  aflSrmed,  and,  in  our  judgment,  as  a  suit  for  partitioo  i^  ofti 
when  controlled  by  statute,  an  equitable  proceeding,  the  court  may  properly 
take  an  aooonnt  between  the  cotenants,  and  if  one  of  them  is  found  indebted 
to  the  others  for  rents  and  profits,  or  for  moneys  receired  from  tbe  snbjeet  of 
the  cotenancy,  may  make  the  amount  of  such  indebtedness  a  eharge  upon 
his  interest,  or,  at  least,  refuse  to  give  him  relief  ezoepting  npim  his  doing 
equity  by  paying  or  securing  the  amount  to  which  the  others  are  entitled: 
MeieeU/y.  Ho&pingardner,  ift  Iowa,  612;  Fiffg  r.  Oarroll,  89111.  205;  Hammm 
T.  Oibom,  4  Paige,  336;  Khigaland  r.  Chetwood,  39  Hun.  602;  SeoU  v.  Ow«nh 
•qf,  60  Barb.  163-180;  48  N.  Y.  106, 124.  That  an  accounting  for  rents  and 
profits  may  be  had  in  every  equitable  proceeding  for  partition  is  beyond 
oontroversy:  HUl  ▼•  Fu&rocht  1  Jacob,  694;  Lorimtr  t.  Lorimert  5  Madd. 
363;  Story  v.  Johnson^  2  Y.  ft  C.  Eq.  Bz.  694;  Daekbtm  ▼.  Thompmm,  2S 
N.  J.  Eq.  84;  Ooodenow  r.  Bwer,  16  OaL  472;  76  Am.  Deo.  540;  Hnrnphreg 
T.  Fogter,  13  Gratt.  657;  SuMi  ▼.  Bmi,  17  W.  Va.  901;  SemUUm  t.  AOuon, 
82  Kan.  379;  Bridgrford  ▼.  Bat^xmr,  80  Ky.  629.  It  Is  true  that  these  oasss 
do  not  affirm,  in  direot  terms,  that  the  amount  found  due  upon  snoh  aooonnt 
ing  shall  be  charged  as  a  lien  against  the  moiety  of  the  ootenant  in  arrears 
or  deducted  from  moneys  due  him  for  bis  share  of  the  prooeedt  of  the  sals 
of  the  property.  It  is,  however,  the  practice  of  oonrts  of  equity  to  make 
their  decrees  effective,  and  we  cannot  oonoeiTe  that»  after  taking  an  account, 
they  will  turn  the  property  over  to  a  ootenant  in  default,  leaving  the  acoonnt 
unsecured  and  unsatisfied. 

There  appears  to  be  no  doubt  that  tenants  in  oommon  may  by  ezprasi 
oontract  not  only  create  a  personal  liability  in  favor  of  one  of  their  number 
as  against  another,  but  that  they  may  also  by  appropriate  language  in  sueh 
oontract  oreate  a  lien  against  the  interest  of  the  one  who,  as  the  result  of 
Buoh  contract,  shall  become  indebted  to  the  other:  HouaUm  v.  MeCUtmeif,  B 
W.  Va.  135.  In  one  instance  a  lien  was  held  to  exist  on  account  of  improve- 
ments placed  upon  the  property  pursuant  to  an  agreement  between  the  oe* 
tenants,  though  the  lien  wss  not  stipulated  for  in  direot  terms:  Bairdr* 
/aeUon,  98  111.  78.  Probably  this  decision  was  not  intended  to  apply  speci- 
ally t6  improvements  constructed  by  agreement,  but  to  be  in  harmony  with 
the  general  policy  of  the  courts  of  the  state  by  which  improvements,  wbsu 
placed  on  the  property  in  good  faith,  are  held  to  be  proper  subjects  of  com- 
pensation, whether  sanctioned  by  express  agreement  or  not. 

The  general  policy  of  registration  laws  in  the  United  States  is  to  pnv 
tect  innocent  purchasers  against  all  liens  upon,  and  interests  in,  real  prop* 
srty  not  capable  of  ascertainment  by  an  examination  of  the  public  records 
of  the  county  in  whioh  it  is  situate.  Therefore,  an  innocent  purchaser  from 
a  ootenant,  or  one  having  a  lien  upon  his  moiety,  will  not,  we  apprehend, 
ever  be  permitted  to  suffer  from  a  claim  against  the  ootenant  of  which  be 
had  no  notice  in  fact  and  of  the  existence  of  which  he  could  obtain  no  is- 
formation  by  searching  the  public  records:  Houston  v.  McClunep,  8  W.  Vs. 
136-151;  Bunu  v.  Dreyfus,  69  Miss.  211;  80  Am.  St  Rep.  639;  Wdck  v. 
Kttehum,  48  Minn.  241;  Stover  v.  Cory,  63  Iowa,  708. 

The  cases  in  which  one  cotenant  has  been  held  to  have  a  right  of  sctioa 
against  another,  not  founded  upon  any  express  or  implied  contract,  «mi 
therefore  not  enforceable  by  personal  judgment,  are  of  two  classes,  in  ^ 
first  of  which  ar«3  those  cases  in  which  the  cotenant  having  a  right  of  sstioB 
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has  paid  moneys  for  the  purpose  of  removing  some  paramount  lien  or  claio^ 
igainst  the  oomroon  property,  and  in  the  second  of  which  are  the  cases  in 
which  he  has  made  eome  justifiable  expenditure  on  such  property,  in  good 
faith  and  inuring  to  the  advantage  of  all  the  oo-owners.  In  the  cases  of  the 
first  class  the  lien  may  be  recognized  and  enforced  by  the  application  of 
well-settled  principles  of  equity  without  resorting  to  any  rules  peculiar  to 
cotenancy.  If  a  burden  exists  against  the  property  of  two  or  more  persons*, 
whether  tenants  in  severalty  or  in  common,  which  one  of  them  disoharge* 
for  th«  purpose  of  protecting  his  interest,  he  is  in  equity  entitled  tot  th* 
purpose  of  indemnity  to  be  subrogated  to  the  lien  or  claim  which  he  has  dis» 
charged  and  to  have  it  revived  and  enforced  by  declaring  it  to  be  still  exist* 
ing  against  the  property  and  directing  that  the  property,  or  so  much  thereof 
BS  may  be  necessary,  be  sold  for  the  purpose  of  repaying  the  advancements* 
Hence  a  eotenant  who  disoharges  a  mortgage,  tax,  or  other  valid  lien  against 
the  common  property  is  entitled  either  in  a  suit  for  partition  or  in  soms  other 
H>propriate  proceeding  to  have  the  amount  which  he  has  paid  beyond  his- 
just  proportion  ascertained  and  declared  and  held  to  remain  a  lien  on  the* 
Interest  of  his  eotenant,  and  to  a  decree  directing  such  interest  to  be  ntAd  ia. 
satisfaction  of  such  lien:  Other  v.  Montgomery^  42  Iowa,  86;  ifooiiT.  Jmmhtgit. 
119  Ina.  130;  12  Am.  St  Bsp.  383;  Oaikma  v.  Siembaeh,  66  CoL  117;  Paek- 
ard  T.  ^ng,  3  CoL  214;  War/ield  v.  BatUsa,  11  GUL  k  J.  98;  rUtwoHk  r. 
8Umt,  40  DL  78;  95  Am.  Dec.  677;  WiUon  v.  TiuBwett,  86  HL  29;  Wat$om*»> 
Appeal,  90  Pa.  St  426. 

As  a  Tendor  of  real  property  is  regarded  as  having  a  lien  for  the  uspaiA 
purchase  money,  a  tenant  in  common  who  pays  more  than  his  share  of  tb*- 
purchase  price  may  properly  be  considered  as  satisfying  an  outstanding  an* 
eambranco,  and  therefore  entitled  to  a  lien  against  the  shares  of  his  fellow* 
tenants  for  the  amount  equitably  due  from  them  on  accoant  of  such  purchase 
money,  and  may  enforce  such  lien  against  them  and  all  persons  aoquiring 
title  from  thorn  and  having  actual  or  constructive  notice  of  the  lien,  or  of 
the  facts  necessary  to  its  existence:  Dowdy  v.  Blaie,  60  Ark.  206;  7  Am.  8fc» 
Rep.  88;  Bafdun  y.  Bhek,  1  Head, 660;  ^s  v.  Oee^  2 Sneed, 396;  Ifewboldr^ 
8mari^  67  AU.  326. 

The  only  case  coming  within  our  observation  which  we  are  unable  to  recoa- 
eile  with  the  rule  that  a  eotenant  discharging  an  encumbrance  upon  the  com* 
Bon  property  is  entitled  to  be  subrogated  to  such  encumbrance  and  in  effect 
to  have  a  lien  for  its  reimbursement,  is  that  of  Preetan  v.  Wrigki,  81  Me. 
806;  10  AuL  St.  Rep.  257.  It  is  difficult  to  determine,  from  a  perusal  of  tho 
opinion  in  this  case,  what  principle  the  court  intended  either  to  affirm  or  to 
deny,  but  it  is  certain  that  the  result  of  the  case  was  to  decide  that  a  coten* 
ant  paying  a  sum  assessed  as  taxes  upon  the  common  property  prior  to  tho 
sale  of  the  land  in  payment  of  such  taxes  was  not  entitled  to  any  lien  against 
the  interest  of  his  cotenants.  The  court,  however,  seemed  to  regard  tho 
facts  that  the  lien  had  by  its  payment  become  discharged  and  that,  even  had 
it  never  been  discharged,  the  claim  against  the  cotenants  might  have  been 
enforced  by  pursuing  them  personally  instead  of  selling  the  property  as  con- 
clusive against  the  right  of  the  eotenant  either  to  reimbursement  or  to  sub- 
rogation. If  either  of  these  facts  can  rightly  be  regarded  as  a  cause  for 
denying  subrogation,  it  would  apply  equally  to  the  removal  of  other  encum- 
brances for,  even  in  the  case  of  a  mortgage,  or  a  vendor's  lien,  the  payment 
sf  the  whole  thereof  by  one  eotenant  discharges  it  to  the  same  extent  as  % 
tax  is  discharged  by  its  payment,  and  in  the  one  case  aa  well  as  in  the  other 
It  is  always  withia  the  limits  of  possibility,  though  not  oi  probability,  that 
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ihe  holder  of  the  lien  may  ohooae  io  waire  it  and  to  prooeedagaintt  the  delitor 
pwfionally  and  to  thus  reiieTo  th»  oommon  proporty  from  tho  paril  of  tfa« 
Ikn. 

It  has  been  said  "  that  a  joint  tenant  or  tenant  in  common  has  a  Uen  for 
the  price  paid  by  him  in  the  purchase  of  an  adverse  title.  The  title  so  par- 
chased  operates  fpr  the  benefit  of  both  tenants,  and  a  ootenant  should  in 
equity  be'  made  liable  for  the  doe  proportion  of  the  price.  The  mle  is  tho 
same  whether  the  purchase  be  made  before  or  after  partition":  Joneo  on 
Liens,  sec.  1154;  VeaabU  v.  Bnvduimp,  3  Dana  (Ky.)  321;  28  Am.  Doo.  7^ 
We  think  this  is  not  an  aocurate  statement  of  the  law  upon  the  subject.  A 
ootenant  cannot  by  the  mere  purchase  of  an  adverse  claim  create  any  canso 
of  action  sgsinst  hia  fellow*ootenants,  nor.  on  the  other  hand,  can  he  ao» 
cure  any  advantage  over  them  by  such  pnrchaae,  if  they  choose  to  claim  its 
benefits  and  submit  to  its  burdens:  Freeman  on  Cotenancy  and  Partitioiip 
sec.  154;  Weaver  v.  Wible,  25  Pa.  St  270;  64  Am.  Dec  696;  Oofaom  v.  Dot^ 
akUon,  18  K  Mon.  230;  68  Am.  Deo.  723.  His  purchase  is  not»  however, 
void,  nor  does  it  vest  in.  his  oetenants  by  operation  of  law,  any  part  of  tho 
title  so  purchased.  H  they  wish  to  share  in  the  purchase,  they  must,  withim 
a  reasonable  time  after  knowledge  thereof,,  elect  to  bear  their  share  of  iti 
burdiena:  Freeman  on  Cbtenanoy  and  Partition,  seo.  156;  Latofemeev,  WebtUr, 
44  00:3851  Le€  v.  ^oa;^  6  Dana,.  177«  BriUMW.  Mand^  20Ark.403|  73  Am. 
Dec.  487;.  MandeMe  v.  Sotomon^  89  Gal.  133.  Therefopek  instead  U  aaseri- 
ing  that  a  ootenant  purchasing  an  adverse  olaim  has  a  lien  for  the  amoant 
paid  in  snoh  {(nrchase  we  think  it  less  misleading  to  say,  that  he  wfll  not  be 
required  to  surrender  the  advantage  of  his  pnrohase  until  he  has  been  repaid 
the  amount  of  his  necessary  expenditures. 

When  the  moneys  paid  by  a  ootenant  in  exoess  of  his  proportion  have  not 
been  paid  for  the  removal  of  a  claim  or  lien  which  might  have  been  asserted 
against  the  common  property,  had  it  not  been  paid,  and  to  which  it  ia  there- 
Ibre  possible  to  subrogate  him,  there  ia  much  doubt  whether  he  has  any 
equity  which  may  be  recognized  otherwise  than  by  setting  o£f  to  him  on  parw 
tition  some  part*  of  the  comman  property  which  has  been  benefited  by  hie 
advancements  ^thout  charging  him  with  the  increased  valne  resulting 
therefrom.  We  shall  not  here  enter  upon  a  discussion  of  the  question, 
whether  a  ootenant  making  permanent  improvements  or  necessary  repair* 
upon  the  common  property  is  entitled  to  be  compensated  therefor  in  the 
absence  of  anyag^ement>  expressed  or  implied,  to  tiiat  effect  The  authori- 
ties upon  this  subject  are  very  conflicting:  Freeman  on  Gotenancy  and 
Partition,  sees.  261,  262,  609-512.  Whenever,  however,  the  peculiar  ciroiim- 
stances  of  the  casei  or  the  rules  of  law  in  the  jurisdiction  in  which  it  ia 
pending,  imply  the  existence  of  any  claim  in  favor  of  a  tenant  in  common 
who  has  made  repairs  or  improvements,  then  the  court  will  enforce  such  claim 
against  him  either  by  making  it  a  charge  against  his  moiety  of  the  property 
or  deducing  it  from  his  share  of  the  proceeds  of  a  sale,  or  by  refusing  him 
any  relief  until  he  has  done  equity  by  paying  the  amount  which  ia  found  to 
be  equitably  due  from  him:  Percy  v.  MUlaucUm,  6  Mart,  N.  8.,  (La.)  616| 
17  Am.  Dec.  196;  Alexander  v.  ElUaon,  79  Ky.  148;  Taylor  v.  Baldtom,  10 
Barb.  626;  .Vtoaa  v.  Swan,  8  Price  518;  ScoU  v.  NeMi^  14  Vea.  438-444;  Mar- 
tindale  v.  Alexander,  26  Ind.  104;  89  Am.  Dee.  458;  Barback  ▼.  Newell^  30 
Kan.  102;  Bn^Ue  v.  Waddel,  11  Meisk.  82;  r«rft  v.  Hamer,  66  IlL  614;  8 
Am.  B«P-  665;  Carver  v.  Cqffman,  109  Ind.  647. 

It  is  well  settled  that  when  partition  is  sought  in  equity  or  in  a  proeeedp 
ing  equitable  in  ita  nature  and  in  the  prinoiglea  controlling  it  and  determin- 


JaDe^  1892.]  Flack  v.  Gosnsll.  421 

ing  the  relief  which  might  be  awarded,  each  of  the  partfes  at  a  eonditi<m 
precedent  to  the  relief  to  whioh  he  is  otherwise  entitled  may  be  required  to 
do  eqaity,  and  therefore  as  an  incident  to  the  suit  for  partition,  an  aoeomit* 
ing  may  be  compelled  and,  at  least,  in  those  oases  in  wliich  a  sale  of  the 
property  is  decreed,  the  amount  found  to  be  due  from  any  of  the  parties 
may  be  authorised  to  be  deducted  from  his  share  of  the  proeeeds  of  the  sale. 
It  may  not  be  proper  to  say  that  the  amounts  soj deducted  are  secured  by 
liena,  yet  the  practical  effect  of  the  proceeding  is  to  make  them  liens  upon 
fhe  property  because  they  are  paid  out  of  its  proceeds.  Therefore  the  sub* 
feet  of  which  we  have  been  treating  ought  to  be  considered  in  connection 
with  the  power  of  the  court  in  proceedings  for  partition  to  take  an  account 
between  the  parties  and  to  appropriate  moneys  realised  from  their  moieties 
to  the  satisfaction  of  certain  demands.  We  therefore  here  insert  what  we 
have  said  upon  this  subject  in  treating  of  partition  between  eotenants. 
*'  A  complainant  may,  by  the  same  bill,  xn'oenre  a  partition  and  an  account- 
ing: Obert  T.  Oberi,  ION.  J.  Eq.  08;  TuckfieUiY.  BiOkr,  1  I>ickens,  241;  Wm 
T.  Slade^  6  Ves.  498;  and  the  defendant  may  also,  by  a  cross-bill,  compel  the 
eomplainant  to  account  with  him.  Claims  for  rents  receiTed,  or  for  use  and 
occupation  of  the  common  property,  to  the  exclusion  of  the  other  eotenants, 
ate  Tery  frequently  enfonoed  in  suits  for  partition:  Domdmm  t.  Tbcmpaan,  2S 
N.  J.  Bq.  84;  Ooodenow  t.  Ewer,  16  Cal  472;  76  Am.  Bee.  540;  Hill  v.  FtU- 
brook,  1  Jac  574;  Lcrimer  w,  Lorkner,  5  Madd.  963;  Storp  v.  Johnson,  2  Y.  &  G. 
Bq.  Sx.  586,  594;  Humphrey  r,  Foster,  18  Oratt  057;  Allen  t.  Barkkff, 
Spear's  Eq.  264;  Howe^  r.  Ooinqe,  13  HI.  107;  54  Am.  Dec.  427;  Hawkma  ▼. 
Taber,  47  111.  460;  Pope  t.  Salaman,  35  Ma  865;  Rust  t.  Rust,  17  W.  Va.  901; 
Bcanttm  v.  AUistm,  32  Kan.  879;  lUxnc^  L.  A  L.  Co.  r.  Bonner,  75  HI.  315; 
Bridge/ord  v.  Batinmr,  80  Ky.  529.  In  New  York,  in  an  early  ease  in  which 
the  point  did  not  require  to  be  decided,  it  was  held  that  ^e  'rents  and 
profits  of  the  premises  aocraing  while  the  land  has  been  held  adversely  to  the 
thdm  of  the  complainants,  cTen  if  such  rents  and  profits  had  been  reeeiv  ed 
by  one  who  was  a  Joint  owner  of  the  premises  with  the  eomplainaote,  are 
not  properly  recoverable  in  this  court  upon  a  bill  of  partition;  or  rather, 
they  must  be  more  properly  recorerable  as  mssne  profits,  in  en  ejectment 
suit  brought  for  the  recovery  of  the  possession  of  the  part  daimed  by  the 
complainants 't  Bwhans  r.  Burhans,  2  Barb.  Ch.  41  Ol  The  epinion  hers 
expressed  has  not,  so  far  as  we  can  ascertain,  met  with  any  support;  and  it 
certainly  does  not  deserve  to  meet  with  any  and  is  in  eenfliet  with  subse- 
quent decisions  in  the  same  state:  Scott  ▼.  Ouernseff,  60  Barb.  163;  48  K.  Y. 
106,  124.  When  equity  has  jurisdiction  for  partition,  no  obstacle  exists  te 
its  proceeding  to  do  complete  justice,  by  eompelUng  sii  aceonnt  lor  all  rents 
leoeived;  and  nothing  better  than  expense  and  delay  ssn  fesnlt  from 
requiring  one  suit  at  law  for  mesne  profits  and  another  in  equity  lor  par. 
tition.  'Where  one  tenant  in  eomvion  has  made  a  parol  agBsenientwith 
another  tenant  in  common  for  his  interest  in  the  Umd,  and  paid  a  part  of 
the  pureliase  money,  which  agreement  fails  by  reason  ef  the  pnrehsssrli 
refusing  to  comply  on  account  of  the  agreement  ant  being  in  writing,  a 
court  of  equity,  in  decreeing  a  partition,  may  propsriy  deeree  the  purohase 
money  so  paid  to  be  a  Hen  on  the  premiaes't  OmitpbeU  ▼.  Otanpbell,  il  K.  J. 
Eq.  276  So  where^  on  the  joint  purohase  of  tiis  common  lands^  arnm^d  the 
eotenants  bad  paid  more  than  his  proportion  «f  thcptice,  he  was  held  to  be 
sntitled  to  be  indemnified,  for  the  excess,  out  of.  the  prooeeda  of  the  sale  ia 
|)srtition:  Wwfield  ▼.  Banks,  11  Gill  ft  J.  M.  A  tenant  in  eoHimei 
has  remored  an  encumbranoe  from  the  eomnuii  property  is  entitled  t»< 
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Iribution  from  hi«  ootenanii.    To  seeiire  raeh  contrilmtion,  a  court  of  eqnity, 

acting  in  a  suit  for  partition,  in  favor  of  the  cotenant  removing  the  «ioaiB« 

brauce,  will  enforce  an  equitable  lien  of  the  eame  character  with  that  whi«h 

be  has  removed:  Tihwarlh  v.  Stout,  49  IlL  78;  96  Am.  Dec  677.    In  en* 

case,  the  conimiaaionen  awarded  damages  for  waste.    Their  repent  was 

excepted  to,  on  the  ground  that  the  remedy  for  waste  was  at  law;  bat  tba 

oonrt  said:   'There  is  hardly  any  question  in  relation  to  proper^  which 

this  conrt  may  not  determine  incidentally,  for  the  purpose  of  doing  com- 

plete  justice,  and  preventing  muliiplioity  of  litigation':  Badtkr  t.  Farrow^ 

2  UiU's  Ch.  (S.  C.)  111.     In  decreeing  partition  of  slaves  the  court  required 

4he  plaintiff  to  reimburse  the  defendant  for  expenses  incnrred  in  a  suit  to 

^recover  the  slaves  from  a  third  person:  McMeethn  v.  Brummei,  2  Hill*t  Clu 

i^S.  C.)  643.    Claims  for  moneys  expended  in  repairs  may  alto  bo  ooosid- 

•ered  in  a  proceeding  for  partition  in  equity,  and  contribution  may  bo  decreed 

^in  a  proper  case:  MeDearman  t.  lieOtm^  81  Ark.  669  "i  Freomaa  on  Go- 

^nancy  and  PartitioDy  tee.  612. 


NoETHBEN  Central  Railway  Co.  v.  O'Connbr. 

lUiLROAiM — Right  to  Makb  and  Bniorob  Eulss. — ^A  railroad  company 
has  a  right  to  make  and  enforce  rules  and  regulations  in  rsgard  to  th« 
admission  of  passengers  to  its  trains,  provided  such  rules  are  reasonable^ 
and  do  not  subject  the  passenger  to  unnecessary  inconvenience  and  aa- 
noyanoe. 

SAiLROADS—RnLa  Rbquirinq  BxHiBmov  OF  TiOKBT.— A  railroad  coot- 
pany  may,  for  its  proteetion,  enforce  a  rule  requiring  passengers  to  ex- 
hibit their  tickets  to  a  gateman  in  passing  to  a  train,  and  the  latter  may. 
in  the  exercise  of  his  judgment^  refuse  to  allow  one  to  pass  through  th« 
gate  on  a  defaced  ticket,  but  the  company  is  liable  for  the  wrongful  and 
injurious  exercise  of  judgment  by  its  gateman  in  this  respeott 

BuLBOAM—RuLi  Rkoulatino  Bxhibitiok  of  Tickbtb.  — When  a  nila 
made  by  a  railroad  company  provided  that  the  holders  of  defaced  tioketa 
may  be  refused  admittance  to  trains,  and  referred  to  the  ticket  rB* 
oeiver  for  investigation,  the  holder  of  a  ticket  who  in  good  faith  pre- 
sents it  to  the  gateman  in  the  same  condition  as  when  he  got  it^  is  nol 
obliged  to  get  the  indorsement  of  the  ticket  receiver  because  its  genuine- 
ness has  been  questioned  by  such  gateman.  This  would  not  only  sub- 
ject the  passenger  to  great  inconvenience  but  in  many  cases  would  also 
make  it  impossible  for  him  to  get  such  indorsement  in  time  to  take  tho 
train,  and  if  he  is  subjected  to  such  inconvenience  without  fault  on  hia 
part  the  company  is  liable  in  damages. 

EanjioAiM — Rqlb  Rxqulatikg  Bxhibition  of  Tiokrtb— Nbquobhob  ov 
Pabsbnqbr. — When  a  railroad  company's  rale  provides  that  the  holders 
of  defaced  tickets  may  be  refused  admission  to  trains,  and  a  pasaenger 
presents  a  ticket  so  defaced  by  his  own  act  of  negligence  as  to  make  ita 
date  illegible,  the  gateman  or  ticket  receiver  has  a  right  to  refuse  to 
honor  it^  and  refuse  to  allow  him  to  pass  to  the  train,  and  for  snoh  re- 
fusal no  action  will  lie. 

ftaiLBOADB— RULB    RbQITIBINO     BZHIBITIOlf    OF   TlOKBT— KBaUQBHOB   09 

CoMPAMT. — When  a  rule  of  a  railroad  company  provides  that  the  holder 
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•f  m  defaoed  tiek«t  may  be  refnaed  admlnton  to  trains,  and  a  paaaenger 
presenta  hia  ticket  In  the  same  oonditi<m  aa  it  waa  when  he  got  it»  though 
it  is  blnrred  and  defaced  withoat  his  faulty  the  refusal  of  the  agent  of 
tbe  eompany  to  allow  him  to  pass  to  the  train  will  render  tiM  ewpany 
liabltt  in  damages. 

EAiLBOADe^MxAsuBi  OF  Dahaois  fOB  BsTugAii  TO  HoHOR  TuaoBBi^The 
aaaamire  of  damagea  against  a  railroad  company  for  wrongfully  refusing 
to  honor  a  passenger's  tioket  is,  in  the  absence  of  malice,  wantonness, 
or  cironmstanoes  of  aggravation,  such  damages  only  as  are  the  immedi* 
Bito  and  neoessary  consequences  resulting  from  the  wrongful  act,  anch 
aa  ozpenses  incurred  by  the  passenger  by  reason  of  such  wrongful  re* 
faaal  to  allow  him  to  enter  the  oars,  the  amount  paid  for  another  ticket^ 
oompensation  for  loss  of  time,  hotel  expenses,  and  inconvenience  tof* 
farody  if  it  be  such  aa  ia  capable  of  being  ascertained  and  assessed  at 
a  money  value. 

BiAiLBOAss — RnruBAL  TO  HoifOB  TiOKBT— Facts  vot  Juanvmro  Bzp 
BMPULBT  DAXAQi&^When  a  railroad  gateman  wrongfully  refuses  ta 
honor  a  passenger's  ticket,  or  to  allow  him  to  pass  to  the  train,  on  the 
EToand  that  the  ticket  is  defaced  and  looked  aa  though  its  date  had  been 
rabbed  out  purposely,  the  fact  that  the  gateman  referred  the  paasenger 
ta  the  company's  ticket  receiver  for  his  indorsement  of  the  ticket^  and 
that  the  gateman  had  time  before  the  departure  and  without  negleot  of 
duty  to  have  reported  the  case  to  the  receiver  himself,  and  failed  and 
Tefased  so  to  do,  does  not  show  s.ich  wanton  or  reckless  indifference  to 
tho  rights  of  ths  passenger  aa  will  justify  s  recovery  of  exemplary  or 
panitive  damages.  I^  in  such  case,  the  gateman  used  offensivs  or  in- 
■nlting  language  to  the  passenger,  such  conduct  on  his  part  would  jus- 
tify an  award  of  exemplary  damagea 

AcnoN  to  recover  damages  for  b  refusal  on  the  part  of  an 
agent  of  a  railroad  company  to  honor  the  ticket  presented  by 
B  passenger.    The  following  instructions  were  given  by  the 
court  upon  the  trial  at  the  request  of  the  plaintiff:  ^'1.  If  the 
jury  find  that  the  defendant,  on  the  twenty-seventh  day  of 
November,  in  the  year  1889,  operated  a  railway  between  Texas, 
in  Baltimore  county,  and  the  city  of  Baltimore,  and  the  plain- 
tiff, on  said  date,  bought  at  the  station  of  defendant  at  TexaSi 
an  excursion  ticket  to  said  city,  good  for  the  round  trip  on 
the  day  of  its  issue,  and  used  the  first  coupon  thereof  about 
midday  of  said  date,  and  presented  himself  with  the  return 
coupon  of  said  ticket  on  the  evening  of  the  day  of  its  issue  at 
the  entrance  gate  to  the  train  leaving  Calvert  station  for  Texas 
at  half  past  eleven  o'clock,  and  the  ticket  examiner  at  said 
gate  looked  at  said  coupon  and  refused  to  admit  the  defendant 
to  said  train,  and  that  said  coupon  was  not  afterwards  used 
by  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover  in 
this  action,  unless  they  shall  further  find  that  said  ticket  was 
mutilated  [or  defaced  while  in  possession  of]  the  plaintiff  so 
that  the  date  of  its  issue  could  not  be  seen,  and  that  the  de* 
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fendant's  agents  could  not  otherwise  [by  the  use  of  ordhiarj 
care  and  diligence]  ascertain   plaintiff's  rights  thereunder 
prior  io  the  departure  of  said  train;  2.  If  the  jury  find  for  the 
plaintiff  under  his  first  prayer  [that  is  to  say,  if  they  shall 
find  the  return  ticket  offered  in  evidence  was  in  substantialiy 
the  same  condition  of  legibility  when  it  was  shown  to  the  gate 
examiner  at  Calvert  station  by  the  plaintiff  as  when  it  waa 
received  by  the  plaintiff  from  the  defendant's  agent  at  Texas 
and  from  the  conductor  on  the  down  train],  and  further  find 
the  defendant's  ticket  examiner,  in  declining  to  accept  said 
return  coupon,  gave  as  his  reason  for  so  doing  that  the  date 
was  rubbed  out  and  it  looked  as  if  it  had  been  done  on  pur- 
pose, and  the  plaintiff  told  said  examiner  the  ticket  had  beea 
bought  that  day,  and  he  had  ridden  on  the  other  coupon 
which  the  defendant  then  had,  and  he  (the  examiner)  could 
compare  them  and  see  for  himself,  and  the  examiner  there- 
upon referred  plaintiff  to  defendant's  ticket  receiver,  telling 
him  said  receiver's  office  was  up  those  stairs,  pointing  to  a 
stairway  near  by,  and  the  plaintiff  went  up  said  stairs,  but 
failed  to  find  said  office,  and  returned  again  to  the  gate  where 
said  examiner  was  and  told  the  latter  he  could  not  find  any- 
one upstairs,  and  again  asked  said  examiner  to  admit  him  to 
the  train  or  see  about  the  ticket  himself,  but  was  refused,  and 
that  there  was  sufficient  time  after  plaintiff  presented  the 
ticket  at  the  gate  and  before  the  train  started  for  the  exan>- 
iner  to  have  reported  the  facts  to  the  receiver,  which  he  could 
then  and  there  have  done  without  neglecting  his  other  duties 
at  the  gate,  but  which  he  failed  and  refused  to  do,  these  are 
facts  from  which,  if  found  by  the  jury,  they  are  at  liberty  to 
find  that  the  refusal  to  accept  said  coupon  and  admit  the 
plaintiff  to  said  train  was  made,  not  merely  in  disregard  of 
plaintiff's  rights,  but  with  a  wanton  or  reckless  indifference 
to  such  rights  and  in  an  aggravated  manner;  8.  If  the  jury 
find  in  favor  of  the  plaintiff  under  his  first  prayer,  then  they 
should  give  him  such  damages  as  were  the  immediate  and 
direct  consequences  naturally  resulting  from  the  wrongful 
refusal  of  the  defendant's  agents  to  permit  him  to  take  the 
train  he  applied  for;  4.  If  the  jury  find  for  the  plaintiff  un» 
der  both  his  first  and  second  prayers,  then  they  may  allow 
him  not  merely  such  damages  as  they  may  find  to  have  been 
the  direct  and  immediate  consequences  of  the  defendant's 
refusal  to  admit  him  to  the  train  he  applied  for,  but  also  such 
other  damages  as  under  all  the  circumstances  of  the  case 
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Aey  miuy 'flDd  will  oampstmnAe  bim  lor  ittie  wanton  cr  reckleoi 
indifferenee  shown  to  fob  rigfats  bgr  the  defendant's  agenia, 
«tid  for  the  aggcavaded  manner  in  which  laid  refueal  was 
made  if  the  jmy  find  snch  wanton  and  reckless  indifference 
«nd  -Aggravated  Tefiisal;  S.  If  the  jniy  find  for  the  plaintiff 
under  his  fint  pcayer  [that  the  return  ticket  offered  in  evi* 
dence  was  in  snbstantialljr  the  ^lame  condition  of  legibility 
when  it  was  shown  by  the  plaintiff  to  the  gatekeeper  as  when 
it  WB8  received  by  the  plaintiff  from  the  defendant\i  agent], 
and  aliall  also  find  that  defendant's  agent,  the  gatekeeperi 
Cbrystal,  could,  by  the  exercise  of  reasonable  diligence,  have 
ascertained  plaintiff's  right  to  be  transported  to  bis  home  at 
Tesaa  on  the  train  he  sought  to  toke,  and  that  said  gate* 
keeper  refused  or  neglected  so  to  inform  bimself,  and  said 
publicly,  in  the  presence  of  the  plaintiff  and  of  all  other  per* 
•ens  who  were  then  in  and  about  the  pnblio  railroad  station 
in  Baltimore,  that  the  ticrket  the  plaintiff  presented  to  him 
was  a  ecwatohed  ticket  or  a  rubbed  ticket,  and  that  in  his 
opinion  the  nibbing  bad  been  done  on  purpose,  that  then  the 
jury  can  allow  the  plaintiff  not  only  the  amount  of  his  actual 
and  necessary  expenses  incurred  by  reason  of  the  refusal  to 
allow  him  to  take  the  train  he  desired,  but,  in  addition  thereto, 
such  damages  as  the  jury  may  believe  he  has  suffered  in  his 
person  and  feelings  by  reason  of  such  unlawful  acts.''  The 
defendant  excepted  to  the  giving  of  these  instructions,  and 
after  verdict  and  judgment  fax  plaintiff  for  one  thousand  del- 
lare  damages,  appealed. 

CliarU$  H.  and  Bernard  CarUr^  for  the  appellant 
8.  A.  WxUiavM  and  0.  L.  Van  Bibber^  for  the  appellee. 

BoBiNSON,  J.  This  is  an  action  to  recover  damages  for  the 
refusal  by  the  defendant's  agent  to  allow  the  plaintiff  to  pass 
through  the  gate  to  the  train,  then  about  to  leave  the  Calvert 
stotipn* 

The  plaintiff,  a  lime-burner  by  trade,  bought  of  the  defend- 
ant's agent  a  round-trip  ticket  from  Texas  station  to  Balti- 
more, good  for  two  days,  and  paid  therefor  sixty-eight  cents. 
The  conductor  on  the  train  to  Baltimore  tore  off  the  Balti- 
more coupon,  and  handed  the  return  coupon  back  to  the 
plaintiff.  On  the  evening  of  the  same  day,  the  plaintiff  as* 
hibited  the  return  coupon  to  the  gateman,  who,  after  examiii> 
\Mi%  it  and  finding  the  date  thereon  illegible,  even  by  the  aid 
of  a  stroi%  elsctiio  light,  told  the  plaintiff  that  the  ticket  was 
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In  bad  condition,  and  that  he  ooidd  not  make  out  the  dsle^ 
and  refused  to  allow  him  to  pass  through  to  the  train.     The 
plaintiff  insisted  that  it  was  in  the  same  condition  as  when 
he  got  it  from  the  ticket  agent  at  Texas  station.    This  explap 
nation,  however,  was  not  satisfactory,  and,  after  some  words 
between  the  plaintiff   and    the    gateman,  the  ticket   was 
handed  to  a  police  officer  then  on  duty  at  the  station,  who, 
after  examining  it,  said  the  *'  date  was  mbbed  out,  and  it 
looked  as  if  it  had  been  rubbed  out  on  purpose."    The  gate- 
man  then  -said  **  this  is  what  I  told  him."    The  plaintiff  atiU 
insisting  upon  his  right  to  pass  through,  the  gateman  told 
him  to  take  the  ticket  to  the  receiver's  office  upstairs,  and  hie 
indorsement  would  make  it  all  right    The  plaintiff  started 
up  stairs,  but  how  far  he  got  there  is  some  oonfiiot  in  the  tea* 
timony.    Be  that  as  it  may,  in  a  very  short  time  he  returned^ 
and  said  he  could  not  find  the  receiver's  office,  and  demanded 
that  he  should  be  allowed  to  pass  to  the  train,  threatening  at 
the  same  time  to  sue  the  company  if  the  gateman  refused. 
Thereupon  the  latter  called  the  conductor  of  the  train,  and, 
showing  him  the  ticket,  asked  if  he  would  honor  it,  to  which 
he  replied  ^  No."    In  a  few  minutes  the  train  left,  and  the 
plaintiff  was  obliged  to  remain  in  Baltimore  till  the  next 
mon;ir.g. 

The  defendant  offered  in  evidence  the  following  rule  adopted 
by  the  defendant  company  in  regard  to  defaced  tickets: 
*'  When  outlawed  or  mutilated  tickets,  or  tickets  upon  which 
the  limit  has  expired,  are  presented  at  the  gate,  holders 
should  be  refused  admittance  to  the  trains,  and  referred  to 
the  ticket  receiver  for  investigation  of  the  case,  who  will  de- 
cide the  matter." 

The  defendant  it  is  claimed  has  the  right  to  pass  rules  and 
regulations  in  regard  to  the  admission  of  passengers  to  its 
trains,  and  that  if  the  return  coupon  was  defaced,  and  the 
date  thereon  illegible  when  it  was  exhibited  to  the  gateman, 
and  the  latter  referred  the  plaintiff  to  the  receiver  for  his 
indorsement  of  the  ticket,  and  the  plaintiff  refused  to  take  it 
to  the  receiver,  then  he  is  not  entiiLJ  to  recover  in  this  ao- 
tion,  even  though  the  jury  should  find  that  the  ticket  was  not 
in  fact  defaced  or  blurred  by  the  act  of  the  plaintiff,  and  was 
in  the  same  condition  as  when  he  got  it  from  the  defendant's 
agent  at  Texas  station.  To  this  we  cannot  agree.  The  de- 
fendant has  the  right  no  doubt  to  pass  rules  and  regulations 
in  regard  to  the  admission  of  passengers  to  its  trains,  pro- 
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vided  Btich  rules  are  reasonable  rules,  and  do  not  subject  the 
passenger  to  unnecessarj  inconvenience  and  annoyance.    It 
maj,  for  its  protection,  require  passengers  to  exhibit  their 
tickets  to  the  gateman  in  passing  to  the  train,  and  the  latter 
may  in  the  exercise  of  his  judgment  refuse  to  allow  one  to 
pass  through  the  gate  on  a  defaced  ticket.    But  in  this,  as  in 
other  like  matters,  the  defendant  is  responsible  for  the  wrong- 
ful and  injurious  exercise  of  judgment  on  the  part  of  its 
agenta.     The  gate,  as  the  record  shows,  is  opened  a  few  min- 
utes only  before  the  train  is  to  leave  the  station.    And  bow 
long  it  would  take  the  receiver  to  examine  and  pass  upon  the 
▼alidity  of  a  ticket  referred  to  him  depends,  as  he  testifies, 
upon  the  circumstances.    He  would  be  obliged  to  see  whether 
he  had  the  corresponding  coupon,  and  this  might  involve  the 
examination,  he  says,  in  some  cases  of  a  thousand  tickets. 
And  to  hold  that  a  passenger  who  has  bought  a  ticket,  and 
in  good  faith  presents  it  to  the  gateman  in  the  same  condi« 
tion  as  when  he  got  it  from  the  ticket  agent,  is  obliged  to  go 
to  the  receiver's  office  and  get  his  indorsement,  because  its 
genuineness  has  been  questioned  by  the  gateman,  would  not 
only  subject  him  to  great  inconvenience  but  in  many  cases 
it  would  be  impossible  to  get  such  indorsement  in  time  to 
take  the  train.     And  besides,  suppose  the  receiver  refuses  to 
indorse  the  ticket,  it  can  hardly  be  contended  that  his  judg- 
ment is  binding  and  conclusive  as  against  the  passenger.    At 
the  same  time  we  agree,  that  if  the  return  coupon  was  so  de- 
faced by  the  act  or  negligence  of  the  plaintiff  as  to  make  the 
date  illegible,  the  gateman  had  the  right  to  refuse  to  honor  it, 
and  to  refuse  to  allow  him  to  pass  to  the  train,  and  for  such 
refusal  no  action  would  lie. 

On  the  other  hand,  if  the  ticket  was  so  blurred  or  defaced 
at  the  time  it  was  delivered  to  him  by  the  ticket  agent  at 
Texas  station,  and  it  was  presented  at  the  gate  in  the  same 
condition  as  when  he  got  it,  and  the  gateman  refuses!  to  allow 
him  to  pass,  the  plaintiff  being  himself  without  fault,  was 
under  no  obligation  to  get  the  indorsement  of  the  ticket  re- 
ceiver, and  for  such  wrongful  refusal  by  the  gateman  the  de- 
fendant is  liable.  So  the  defendant  has  no  reason  to  complain 
of  the  plaintiff's  first  prayer  nor  of  the  rejection  of  its  second 
prayer. 

And  this  brings  us  to  the  question  in  regard  to  the  meas- 
ure of  damages,  and  the  law  in  this  respect  is  well  settled. 
In  the  absence  of  malice,  or  wantonness  or  circumstances  of 
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•ggravatimi,  the  plairrtifT  was  ^ntrfled  to  Teeorvr  such  dam- 
figes  onlj  JIB  were  the  immediate  and  necessary  eonsequencefl 
reenlting  from  the  wrongfnl  act  of  the  defendant;  that  is  to 
say,  the  expenses  incurred  by  him,  by  reason  of  the  defend* 
«nt^s  refusal  to  allow  him  to  enter  its  ear,  the  amount  paid 
for  another  ticket,  compensation  for  loss  of  time,  hotel  ex* 
penses,  if  any,  incurred,  and,  in  addition  to  these,  inconven- 
ience suffered  by  him,  may  be  ground  of  damages  if  it  ia 
such  as  is  capable  of  being  ascertained  and   assessed  at  a 
money  value:  Baltimore  etc,  R.  R.  Co.  v.  CarVy  71  Md.  135* 
There  was  no  error,  therefore,  in  granting  the  plaintiff's  third 
prayer.    The  rule  laid  down  in  defendant's  second  prayer, 
that  in  estimating  the  damages  the  jury  should  allow  merely 
the  sum  of  forty  cents,  being  the  cost  of  a  ticket  from  Balti- 
more to  Texas  station,  and  the  further  sum  of  one  dollar  and 
fifty  cents,  being  the  actual  loss  sustained  hj  the  plaintiff  bj 
absence  from  his  business,  is  rather  too  narrow,  and   the 
prayer  was  properly  refused.    We  cannot  agree,  however, 
with  the  court  below,  that  the  facts  set  forth  in  plaintiff's 
second   prayer  would  justify  the  jury  in   finding  that  the 
refusal  by  the  gateman  to  accept  the  return  coupon  and  to 
allow  the  plaintiff  to  pass  to  the  train  was  made  not  merely 
in  disregard  of  his  rights  but  with  a  wanton  or  reckless  in- 
difference to  such  rights.    Now  what  are  these  facts?    Firsts 
that  in  refusing  to  accept  the  return  coupon,  the  gateman 
assigned  as  a  reason  for  so  doing  that  the  date  looked  as  if  it 
had  been  rubbed  out  on  purpose,  and  then  that  he  referred 
the  plaintiff  to  the  ticket  receiver,  and  that  he  returned  say- 
ing he  could  not  find  the  receiver's  office,  and  further  that 
the  gateman  himself  had  time,  before  the  departure  of  the 
train  and  without  neglecting  his  other  duties,  to  have  reported 
the  case  to  the  receiver,  and  failed  or  refused  so  to  do.    We 
cannot  agree  that  these  facts  in  themselves  would  warrant 
the  jury  in  finding  that  the  gateman  acted  with  a  wanton  or 
reckless  indifference  to  the  plaintiff's  rights.    He  had  no 
right,  we  agree,  to  use  offensive  or  insulting  language  towards 
the  plaintiff,  and  if  he  did,  such  conduct  on  his  part  would  be 
evidence  from  which  the  jury  would  be  justified  In  awarding 
exemplary  or  punitive  damages.    And  we  agree,  too,  that  in 
saying  the  date  looked  as  if  it  had  been  rubbed  out  on  puv* 
pose,  such  language  may  be  construed  as  an  insinuation,  at 
least,  that  the  date  had  been  rubbed  out  by  the  plaintiff.    Bitt 
the  plaintiff,  it  is  clear,  did  not  so  understand  it,  ner  did  he 
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ooneider  it  offensivei  for  it  Beeme  to  fattve  made  no  impres- 
sion upon  him.  On  the  contrary,  it  had  entirely  eeoaped  hie 
recollection,  and  the  evidence  in  regard  to  it  was  brought  out 
by  the  gatemaa  himself,  who  says  that  after  examining  the 
ticket  the  police  oi&cer  told  the  plaintiff  it  looked  as  if  the 
date  had  been  rubbed  out  on  purpose,  which,  the  witness 
added,  ia  ^  the  same  thing  I  told  him."  So  it  does  not  seem 
that  the  language  was  used,  nor  was  it  understood  by  the 
plaintiff  as  being  used,  in  an  offensive  or  insulting  manner. 
Then,  as  to  the  refusal  or  neglect  of  the  gateman  to  report 
the  case  to  the  receiver,  the  proof  shows  that  it  was  his  duty 
to  stand  at  the  gate  until  the  deparature  of  the  train,  and  it 
irould  have  been  a  breach  of  duty  to  have  left  the  gate  for 
this  or  any  other  lilce  purpose*  And  there  was  error  there- 
Core  in  granting  the  plaintiff's  second  and  fourth  prayers. 

Nor  can  we  agree  that  these  facts  would  warrant  the  jury  in 
allowing  not  only  sooh  damages  as  they  may  find  to  have  been 
the  direct  and  immediate  consequences  of  the  defendant's  re- 
fusal  to  admit  the  plaintiff  to  its  train,  but,  in  addition  thereto, 
ffuch  other  damages  as  they  may  believe  he  has  suffered  in  his 
person  and  feelings.    The  case  of  Philadelphia  etc,  B.  R.  Co,  v. 
JUcsy  64  Md.  fiS,  relied  on  in  support  of  this  instruction,  differs 
widely  from  the  case  now  before  us.  In  Rice's  case  the  plaintiff 
had  purchased  a  round-trip  ticket  from  Wilmington  to  Phila- 
delphia, and  on  the  trip  to  Philadelphia  the  conductor  by  mis- 
take canceled  the  return  coupon.    Afterwards,  finding  out  his 
mistake,  he  attempted  to  correct  it,  by  writing  on  the  return 
coupon,  **  canceled  by  mistake/'  and,  handing  it  back  to  the 
plaintiff,  said,  ^' I  have  fixed  it  all  right  now,  you  can  ride  on  it." 
The  mistake,  however,  it  seems,  was  not  corrected  in  accord- 
ance  with  the  rules  of  the  company,  and  when  the  plaintiff 
presented  the  coupon  to  the  conductor  on  the  train  from  Phila- 
delphia to  Wilmington  he  refused  to  accept  it,  and  demanded 
of  the  plaintiff  that  he  should  pay  full  fare  on  the  return  trip; 
this  the  plaintiff  refused  to  do,  and  he  was  forcibly  ejected 
from  the  oar.    He  then  brought  an  action  of  trespass  vi  et  ar- 
m%9  against  the  company,  and,  being  wholly  without  &ult,  we 
said  that  if  the  servant?  of  the  company  under  such  circtiTn- 
Stances  laid  their  hands  forcibly  on  the  person  of  the  plain- 
tiff, and  compelled  him  to  leave  the  car,  there  was  not  merely 
a  breach  of  contract  on  the  part  of  the  company  but  an  un- 
lawful interference  with  the  person  of  the  plaintiff,  and  an 
indignity  to  his  feelings,  for  which  an  action  will  lie,  and  for 
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which  he  is  entitled  to  be  compensated  in  damages.  And  thii^ 
too,  even  though  the  servants  of  the  company  acted  without 
malice,  and  used  such  force  only  as  was  necessary.  Snch  dmm- 
ages  were  not  allowed  as  punitive  damages,  bnt  as  compensa- 
tory damages  for  the  unlawful  interference  with  the  person  of 
the  plaintiff,  and  the  indignity  to  which  he  was  thus  exposed 
in  being  forcibly  ejected  from  the  car.  Bnt  the  action  in  this 
case  is  for  a  breach  of  contract,  and  not  an  action  of  trespass 
vi  et  armU.  It  is  not  alleged,  nor  is  there  any  proof  to  show^ 
that  the  gateman  used  any  force  or  violence,  or  interfered  in 
any  manner  with  the  person  of  the  plaintiff,  and  the  role  laid 
down  in  Philadelphia  etc  R.  R.  Co.  y.  Riee^  64  Md.  63|  has  no 
application  to  this  case. 

There  being  error  in  granting  the  plaintiff's  second,  fbortfa, 
and  fifth  prayers,  the  judgment  must  be  reversed,  and  new 
trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 

Rahaoad  OoMPAms.— BxHiBinoH  OF  Tiauris»  Rvw  RwABimrait 
See  note  to  C<fmmomoeaUh  v.  Pa¥fert  41  Am.  Deo.  473-470;  Botkm  A  Makm 
IL  J?.  Cow  V.  ChSfpmai^  4  Am.  St.  Bep.  294.  A  role  requiring  pMsengon  te 
■orreDder  their  tickets  io  the  conductor,  when  demanded,  or  exhibit  tiioM 
to  him  at  all  proper  times,  is  reasonable  and  validi  HUtyoU  CtnL  12.  R,  Ca  v« 
ITAittsmor^  48  lU.  420;  92  Am.  Dee.  188;  Fi^^.  NwikemPam.ILB.Co^ 
16  Or.  261;  8  Am.  8ti  Rep.  289;  not  so  a  mle  making  a  oertain  part  of  a 
ticket  the  only  evidenoe  of  the  passenger's  right  to  travel  on  the  train,  and 
anthorixing  the  oonductor  to  disregard  the  passenger's  explanation  of  the 
reason  why  he  is  not  able  to  present  the  proper  part— as  where  the  wrong 
end  of  a  ronnd-trip  ticket  has  been  returned  to  the  passenger  by  the  mistake 
of  the  conductor  himself:  KanMom  CHtif  etc  B.JL  Ca.T.  BUtif^  68  Miss.  766; 
24  Am.  St.  Rep.  909. 

ExsMPLAaT  Damaois,  Whxn  Allowable:  See  notes  to  Anaiin  v.  IFHsoii^ 
60  Am.  Dec.  767,  and  Hagan  v.  Prcvidenee  etc.  R,  R,  Cb.,  G2  Am.  Dea  379- 
889.  A  railroad  company  is  liable  in  damages  for  an  assaalt  committed  by 
a  conductor  in  ejecting  from  a  train  a  passenger  who  holds  a  valid  ticket^ 
which  the  conductor  refuses  to  recognise,  and,  in  assessing  the  damagee,  the 
jury  may  take  into  account  the  annoyance,  vexation  and  indignity  suffered 
by  the  passenger:  Cartien  v.  Northern  Pac  R.  R.  Co,,iA  Minn.  454;  20  Am.  • 
St.  Rep.  689.  Vindictive  damages  may  be  recovered  by  a  passenger  who 
has,  through  the  fault  of  a  ticket  agent,  received  a  wrong  ticket^  and  if 
ejected  by  the  conductor  for  refusing  to  pay  the  additional  fare:  Oeoryia  R,  M, 
sfe.  Ooi  V.  Dougkertif^  86  Ga.  744;  22  Am.  St.  R«p.  499. 
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Maryland  Bbiok  Company  v.  Spilman. 

PV  MaBTLAHD,  887.) 
HmOBAni&B    LiBN— MATIRIALg    FuKNISHKD  UnDKB  BhTIRX    COMTRAOr. — 

When  materials  hare  been  fnmiehed  finder  a  tingle  and  entire  eontraci 
for  a  number  of  bnildings  erected  on  oontignone  lots  owned  by  the  per* 
■on  to  whom  the  material  is  furnished,  a  material-man's  lien  will  attach 
to  all  of  the  buildings  and  lots,  and,  in  an  action  to  enforoe  such  lien,  it 
does  not  dcTolre  upon  the  material-man  to  show  how  muoh  of  the  ma- 
terial is  placed  in  each  building. 

IIbCHANIO'S  LiBK — ^EnTIBB  CoHTRAOT  10  FiTBKISH  MATBIOAL—ETIDBirOB. 

Under  an  entire  and  single  contract  to  furnish  material  for  the  erec- 
tion of  a  number  of  buildings  on  contiguous  lots,  it  is  not  necessary  to 
entitle  the  material*man  to  maintain  his  lien  that  he  show  that  the 
material  was  actually  used  in  the  erection  of  the  buildings  prorided  ha 
shows  that  such  material  was  deliTcred  to  be  used  in  their  erection. 

Mbgbaitio's  Lixr— Bmtirb  CtoMTRAOT— Pabv  PBaroRMAKCB.— Under  aa 
entire  and  single  contract  to  furnish  material  for  the  erection  of  a  nnm- 
ber  of  housee  on  contiguous  lots,  the  material- man  is  not  entitled  to  a 
lien  against  all  of  the  bnildings  and  lots  until  he  has  fnrnished  the 
material  requisite  to  the  coDstraction  of  sU  the  buildings.  Under  snob 
oontraet  a  material-man's  lien  cannot  be  made  arailable  by  part  perform- 
ance. 

Mbohakio's  Lbm — Waivbb  of— Bdildikg  Ck>RTRAor.— a  contract  for  fur- 
nishing the  material  necessary  to  erect  a  number  of  buildings,  which 
provides  that  the  material-man  is  ta  be  giren  certain  mortgages  js 
ec^lataral  security  for  the  payment  of  part  of  the  material  and  a  third 
party's  guarantee  for  the  payment  of  another  part^  contains  nothing 
inoonsistent  with  the  existence  of  a  material-man's  lien  on  all  of  tha 
buildings  after  the  material  has  been  furnished;  nor  does  it  constitute  a 
waiTcr  of  such  lien,  and  the  payment  of  such  goarantec  and  mortgages 
can  hatre  no  other  effect  than  to  reduce  the  gross  amount  due  for  the 
material  furnished. 

liBQHARio'a  LiBM — Waitbr  ot— Buildinq  CoNTBAor. — ^Parties  to  a  build- 
ing contract  may  contract  as  they  think  proper  respecting  the  manner 
in  which  payment  for  materials  may  be  made  and  they  will  not  be 
considered  as  baring  waived  the  material-man's  lien  for  the  material 
fnmiriied,  unless  they  have  expressly  agreed  to  snob  terms  as  ars 
inconsistent  with  the  existence  or  enforcement  of  such  lien. 

IIbokanio's  Libk— ENfOBOBMBNT  oi^Ebbobs  ijf  AooouNT  of  thc  holdcr  of 
a  mechanic's  lien  will  not  affect  his  right  to  enforce  it,  such  error  may 
be  corrected  when  the  case  reaches  the  aoditor,  whose  duty  it  ia  to 
state  a  correct  account. 

JV.  P.  Bimdy  Howard  Munnikhuyun^  and  Robert  D.  Morrison^ 
bt  the  appellant 

Richard  Bernard  and  Fielder  0.  Slingliiff^  for  the  appellees. 

Roberts,  J.  The  bill  of  complaint  filed  in  this  cause  seeks 
the  enforcement  of  a  mechanic's  lien  for  bricks  used  in  the 
erection  of  certain  houses  in  the  city  of  Baltimore.    The  tes- 
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timony  eliows  that  some  time  in  the  month  of  October,  1883, 
Charles  W.  Rooka&Iler  visited  the  office  of  the  appellant,  and 
stated  that  he  and  William  J.  Spilman  were  nefi^otiatiDg  for 
the  purchase  from  George  R.  Clark  of  certain  lots  of  ground 
in  Baltimore,  for  the  puri^bse  of  building  thereon  forty-aeven 
houses.    The  price  to  be  charged  for  the  bricks,  and   the 
quantity  of  bricks  to  be  furnished,  were  there  agreed  apon. 
The  appellant  also  agreed  to  accept  said  Clark's  guarantee 
for  five  thousand  dollars'  worth  of  said  bricks,  and  also  to 
take  three  mortgages,  each  for  the  sum  of  one  thousand  dol- 
lars, as  collateral  security  for  the  payment  pro  tanto  for  said 
bricks,  and  to  give  a  reasonable  time  within  which  to  pay  the 
balance  due  thereon.    In  consequence  of  financial  reasons, 
not  disclosed,  the  lease  was  executed  to  Spilman  instead  of 
RockafeUer,  and  thereupon  the  appellant  commenced  and  con- 
tinned  the  delivery  of  the  bricks  to  Spilman,  until  the  comple- 
tion of  the  building  of  said  forty-seven  bouses.    The  bricksy 
from  the  beginnings  in  every  instance  save  one — ^where  a  small 
quantity,  less  than  thirteen  dcdiars'  worth — were  furnished 
and  charged  to  Spilman,  who  was  the  owner  of  the  property 
whereon  the  buildings  were  in  course  of  erection.     On  the 
t4th  of  September,  1884,  there  was  due  the  appellaati  for 
bricks  furnished  and  delivered  to  the  appellee,  Spilman,  to 
be  used  in  the  erection  of  said  forty-seven  houses,  the  sum  of 
eight  thousand   six  hundred  and  twenty-three  dollars  and 
ninety-three  cents,  to  secure  the  payment  of  which  the  appel- 
lant laid  its  lien,  and  apportioned  the  same  among  the  several 
houses  to  be  affected  by  it.     Subsequently  the  appellant  was 
paid  and  satisfied  the  several  suras  of  money  due  it  under  said 
lien  on  twenty-six  of  said  buildings,  and  the  same  were  re- 
leased from  the  operation  of  said  lien,  so  that  there  remained 
an  unpaid  balance  on  twenty-one  of  said  buildings,  which 
has  not  been  released,  and  the  contention  on  the  part  of  the 
appellant  is,  that  the  said  twenty-one  buildings  are  subject  to 
said  lien,  and  liable  to  the  payment  of  said  balance.    On  the 
14th  of  November,  1887,  the  appellant  filed  its  bill  of  com- 
plaint to  enforce  the  payment  of  the  three  thousand  five  hun- 
dred and  ten  dollars,  with  interest  thereon  from  the  24th  of 
September,  1884,  which  it  claimed  as  the  balance  due  for 
said  bricks. 

Spilman  answered  the  bill  of  complaint,  and  admitted 
that  the  several  conveyances  of  property  were  made  and  re- 
corded as  alleged  in  said  bill,  and  that  the  lien  claimed  wu 
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filed  as  therein  stated,  and  further  admitted  that  the  appel- 
lant furnished  certain  materials,  which  were  used  in  the  ereo- 
tion  and  construction  of  said  buildings,  but  denied  that  the  sum 
claimed  was  due  and  owing,  as  alleged  in  the  bill,  and  further 
stated  that  a  large  part  of  said  lien  was  improperly  charged 
against  said  improvements,  said  bricks  being  sold  and  charged 
to  and  upon  the  sole  faith  and  credit  of  Qeorge  R.  Clark, 
who  had  no  connection  with  said  buildings  as  owner,  builder 
or  contractor,  and  that  the  various  payments  made  on  account 
of  the  appellant's  claim  have  been  improperly  credited. 
Clark's  answer  is  substantially  the  same  with  Spilman's. 
The  only  witness  who  testified  before  the  examiner,  and  whose 
testimony  appears  in  the  record,  is  Mr.  George  M.  Bokee,  the 
president  of  the  appellant.  If  any  doubt  could  reasonably 
be  entertained  as  to  the  nature  and  character  of  the  contract 
for  the  sale  and  delivery  of  said  bricks,  it  is  entirely  removed 
by  the  testimony,  which  shows  conclusively  that  the  intention 
of  the  parties  was  that  the  bricks  were  to  be  furnished  con* 
tinuonsly,  and  under  one  entire  contract  Mr.  Bokee,  in  his  ex* 
amination  in  chief,  in  answer  to  the  twenty-first  interrogatory, 
says:  *^  When  we  agreed  to  sell  the  bricks  to  William  J.  Spil« 
man,  the  lot  of  ground  bounded  north  by  Lanvale  street,  on  the 
south  by  a  road,  since  named  '  Federal  street,'  on  the  west  by 
Barclay  street,  and  on  the  east  by  what  is  now  called  *  Carter 
alley,'  was  entirely  vacant,  and  comprised  one  block  of  ground. 
(Pinkney  Place  was  opened  through  the  same  afterwards* 
running  east  and  west,  by  Mr.  Qeorge  R.  Clark.)  The  bricks 
were  sold  for  the  entire  improvement,  for  the  erection  of  forty- 
seven  houses,  and  it  is  not  unusual  to  construct  four  rows  at 
the  same  time,  by  the  same  builder."  Which  being  read  in 
connection  with  Mr.  Bokee's  answer  to  the  second  and  third 
interrogatories  in  chief,  heretofore  referred  to  in  the  statement 
of  the  testimony,  ascertains  with  certainty  the  real  contract 
existing  between  the  parties  for  the  sale  and  delivery  of  said 
bricks.  The  appellees  have  not  sought  to  deny  the  terms  of 
the  contract,  so  far  as  the  testimony  shows,  simply  contenting 
themselves  with  the  cross-examination  of  Mr.  Bokee,  who 
only  emphasized  that  which  he  had  previously  stated  in  his 
examination  in  chief.  The  answer  to  the  bill  corroborates 
the  fact  that  certain  materials  were  furnished  by  the  plaintiff 
in  and  about  the  erection  and  construction  of  the  improve- 
ments  upon  the  property  mentioned  in  the  bill.  We  come 
now  to  the  construction  of  the  law  applicable  to  a  contract  of 
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this  charncter,  which  we  decide  to  be  a  contract  to  furnish 
continuously,  under  an  entire  contract,  all  the  bricks  neces- 
sary to  the  erection  of  the  said  forty-seven  houses.    The  ques- 
tion is  not  a  new  one.     It  has  been  repeatedly  considered  by 
the  courts  of  the  other  states,  as  well  as  by  the  United  States 
supreme  court,  and  there  seeros  to  be,  so  far  as  we  have  as- 
certained, almost  entire  uniformity  in  the  conclusion  which  has 
been  attained.     In  Lyon  v.  Logan^  68  Tex.  525;  2  Am.   St. 
Rep.  514,  Stayton,  J.,  delivering  the  opinion  of  the  court,  says; 
**  When  materials  have  been  furnished  under  a  single  con- 
tract, for  buildings  erected  on  two  or  more  contiguous  lots, 
owned  by  the  person  to  whom  the  material  is  furnished,  we 
see  no  reason  why  the  lien  should  not  attach  ix>  all  the  lots; 
and  it  would  be  exceedingly  unreasonable  to  require  the  per- 
son who  furnishes  material  in  such  a  case  to  ascertain  how 
much  of  the  material  is  placed  in  each  house.   This  is  a  matter 
under  the  control  of  the  owner  of  the  property  improved,  and 
if  he  does  not  see  proper  to  make  separate  contracts  for  mate- 
rial to  be  used  on  each  lot  he  cannot  be  heard  to  say  that  a 
lien  does  not  attach  upon  all  the  lots  upon  which  the  material 
is  used.      This  rule  operates  no  hardship  on  the  owner  of 
the  property,  or  persons  who  purchase  from  him  with  notice 
of  the  lien.    If  the  former,  owning  contiguous  lots,  desires  to 
affect  them  severally  with  a  lien  only  for  the  material  fur- 
nished  for  buildings  or  other  improvements    on  each,   he 
should  so  make  his  contract  as  to  enable  the  material-man  to 
know  how  much  of  his  debt  each  lot  is  responsible  for.    So 
long  as  he  treats  such  lots  as  one  property,  by  making  one 
contract  for  material  to  be  used  on  all  of  th'^m,  without  desig- 
nating what  part  of  the  material  is  to  be  used  on  one  lot  or 
another,  so  long  may  the  material-man  treat  the  lots  as  one 
piece  of  property  in  fixing  his  lien  upon  it.    A  purchaser  buys 
with  his  eyes  open,  and  if  he  voluntarily  purchases  property 
which  he  knows  is  encumbered,  he  cannot  complain  if  it  is 
subjected,  in  his  hands,  to  the  payment  of  the  debt  for  which 
its  former  owner  has  made  it  responsible." 

The  supreme  court  in  Phillips  v.  QUheri^  101  U.  S.  725, 
Mr.  Justice  Bradley,  speaking  for  the  court,  says:  **  We  are 
satisfied,  therefore,  that  when  this  suit  was  commenced  the 
complainant's  lien  was  good  against  the  property  for  the 
amount  found  by  the  jury  to  be  due  to  him,  unless  it  was 
void  for  the  reason  stated  in  the  demurrer  of  Boughton  and 
Moore,  namelji  its  being  claimed  on  the  whole  row  of  build* 
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ingi^  and  not  on  the  buildings  separately.  We  think,  bow- 
erer,  there  is  nothing  in  this  objection.  The  contract  was 
one,  and  related  to  the  row  as  an  entirety,  and  not  to  the  par- 
ticnlar  buildings  separately.  The  whole  row  was  a  buildingi 
within  the  meaning  of  the  law,  from  having  been  united  by 
the  parties  in  one  contract  as  one  general  piece  of  work."  To 
like  effect  will  be  found  the  following  cases:  Chadboum  Y* 
WOliamB  and  Mechanic's  Building  and  Loan  Assn,^  71  N.  0* 
448;  Marston  ▼.  Kenyan^  44  Conn.  850;  BaicKeldery.  Rand^  117 
Mass.  176;  Paine  v.  Bonney,  4  Smith,  B.  D.,  750;  Moran  Y. 
Chaee^  52  N.  Y.  846,  Carpenter  v.  Leonard^  5  Minn.  155;  Orr 
r.  Nwrthwestem  eie.  In$.  Co.^  86  111.  260;  Croskey  y.  Coryell^  2 
Wbart  223. 

From  the  very  nature  of  this  contract  it  could  in  no  CYent 
become  important  how  many  bricks  went  into  one  building, 
or  whether  more  went  into  one  than  another.  Nor  was  it 
requisite  to  entitle  the  appellant  to  maintain  its  lien  that  it 
should  establish  the  fact  that  the  bricks  were  actually  used  * 
in  the  construction  of  the  buildings  or  not,  provided  it  was 
shown  that  under  its  contract  with  Spilman  it  had  delivered 
the  bricks  to  be  used  in  the  erection  of  said  buildings:  Oreen* 
way  Y.  TurfMT,  4  Md.  296;  Treusch  y.  Shryoek^  65  Md.  888; 
WatU  Y.  Whitiington,  48  Md.  357. 

It  has  been  very  earnestly  contended  by  the  appellees  that 
the  cases  of  WHeon  y.  WiUon^  61  Md.  169,  and  Nickel  y.  Blanek^ 
67  Md.  466,  heretofore  decided  by  this  court,  conclusively  de* 
iermined  the  law  of  this  case.  The  facts,  however,  of  each 
particular  case  must  determine  the  propriety  of  the  applica- 
tion of  the  principles  of  law  which  ought  to  govern  in  such 
ease,  and  in  neither  of  the  cases  just  quoted  are  the  facts  the 
same  or  similar  to  those  to  be  found  in  the  record  of  this  ap- 
peal. In  Wilson  v.  Wilson^  51  Md.  159,  the  court's  decision 
was  that  the  proceedings  to  enforce  the  lien  claim  had  not  been 
taken  in  time,  and  such  was  the  decision  in  Nickel  v.  Blanch^ 
67  Md.  456,  based  in  each  case  upon  the  fact  that  there  was 
abundant  proof  showing  that  the  only  materials  furnished 
within  six  months  prior  to  the  laying  of  the  liens  in  both 
cases  were  furnished  for  and  used  in  houses  in  which  the 
right  to  lien  had  been  waived.  Suppose  any  such  burden 
was  imposed  upon  the  appellant  in  furnishing  the  bricks  for 
the  buildings  in  question,  how  could  it  have  discharged  the 
obligationf  It  only  contracted  to  furnish  and  deliver  the 
bricks  for  the  forty*seven  buildings  and  then  its  power  to 
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fulfill  the  contract  was  at  aa  end..    It  had  no  right  to  direct 
how  the  bricks  should  be  used,  and  it  could  have  no  poesiblB 
means  of  ascertaining  or.  of  showing  into  what  building  or 
buildings  the  bricks  had  gone,  or  whether  they  had   been 
used  at  all  in  any  of  the  buildings.     It  fulfilled  its  contract 
whea  it  delivered  the  bricks.     If  such  a  burden  under  the 
contract  rested  anywhere  it  was  with  the  appellee,  SpUman, 
who  had  the  means  at  his  command  of  showing  the  exact 
truth  in  respect  to  the  use  to  which  the  bricks  had  be»i  put; 
but  it  was  wholly  immaterial  to  have  required  any  such  proof 
of  the  appellant,  because  the  contract  was  a  continuing  under- 
taking to  furnish  and  deliver  materials  for  the  erection  of 
forty-seven  houses,  and  the  bricks  were  furnished  for  all  of 
the  forty-seven  houses  generally.     Until  the  appellant  had 
supplied  the  bricks  requisite  to  the  construction  of  said  build- 
ings, it  would  not  have  been  entitled  to  and  could  not  have 
claimed  a  lien,  as  the  contract  was  entire,  and  could  not  be 
.  made  available  by  part  performance. 

2.  It  is  contended  by  the  appellees  that  the  appellant,  in 
taking  mortgage  securities  on  certain  of  the  forty-seven  lots 
included  in  the  lien,  which  have  been  since  released  of  the 
mortgages  and  of  the  lien,  and  in  accepting  the  guarantee  of 
George  R.  Clark  to  pay  for  five  thousand  dollars'  worth  of 
bricks  to  be  used  in  the  erection  of  said  buildings,  are  incon- 
sistent with  the  right  to  the  mechanics'  lien.  In  view  of  the 
provisions  of  the  law  relating  to  mechanic's  lien  (Code,  art. 
63,  sec.  3)  we  fail  to  see  the  force  of  the  objection.  The 
amount  paid  to  Clark  and  the  amount  secured  by  the  three 
mortgages  could  have,  under  the  contract  which  we  have 
been  considering,  no  other  effect  than  to  reduce  the  gross 
amount  due  for  the  bricks  furnished.  It  was  of  no  conse- 
quence who  paid  for  the  bricks.  If  Spilman  owned  the  prop- 
erty and  contracted  for  the  bricks  it  did  not  affect  the  law  of 
the  case  that  Clark  paid  for  the  bricks.  The  testimony 
abundantly  shows  that  the  terms  of  sale  of  the  bricks  were 
that  Clark  was  to  give  his  guarantee  for  the  payment  of  five 
tliousand  dollars'  worth  of  bricks,  and  that  Spilman  was  to 
give  the  appellant,  as  collateral  security  for  the  payment  of 
three  thousand  dollars  of  the  purchase  money,  three  mort- 
gages, each  for  the  sum  of  one  thousand  dollars,  and  the 
balance  due  for  the  whole  amount  of  bricks  to  be  used  in  the 
erection  of  the  forty-seven  buildings  was  to  be  paid  within  a 
reasonable  time  thereafter.    There  is  nothing  in  the  terms  of 
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(he  contract  inconmrteiil  wifli  tbe  existenos  €l  the  lien,  nor  it 
there  anyihing  in  4h«  oontract  whiek  flnggef  tt  jm  mKpnm  or 
eton  MMk  impkied  waifnr  of  the  Uen.  Paitfee  maj  eoBtraet  oi 
thej  ibifik  proper  rsBpecthig  fhe  manner  in  which  payment 
tar  xnaterialB  may  be  made,  and  ibey  will  not  he  considered 
aa  having  waived  their  Een  unlees  ibey  ahall  hane  expressly 
agreed  to  such  terms  as  are  inconsistent  with  the  existence 
or  enftircementof  the  lien,  in  which  event  the  Hen  is  expressly; 
waived  by  the  legal  effect  of  such  contract.  This  is  what  thet. 
ease  of  WiUUon  v.  Dou^t,  66  Md.  99,  and  the  case  of  iVfi- 
ning  v.  Skipper^  71  Md.  847,  have  settled  as  law,  and  in  each 
case  this  court  had  to  deal  with  facts  widely  differing  from 
each  other,  and  in  both  cases  wholly  nnlike  the  facts  in  this 
case. 

3.  Some  discussion  was  had  in  the  argument  of  counsel  in 
this  court  concerning  the  manner  in  which  the  appellant  bad 
nade  np  its  bill  of  particulars,  and  of  the  method  which  it 
had  adopted  in  keeping  its  account  of  the  bricks  sold  and  de- 
livered to  the  appellee  Spilman.  A  careful  examination  of 
both  the  bill  of  particulars  and  the  account  has  failed  to 
convince  us  that  there  is  any  substantial  objection  to  either. 
Spilman  himself,  when  the  bills  for  bricks  hauled  were  from 
time  to  time  presented  to  him,  made  no  objection,  and  when 
all  the  bricks  had  been  delivered  a  bill  for  the  whole  amount 
of  bricks  furnished  was  rendered  to  him,  without  intimation 
of  any  error  in  the  account.  As  to  the  application  of  the 
credit,  the  same  having  been  paid  on  general  account,  there 
ought  to  be  little  difficulty  since  the  decision  of  this  court  in 
Trustees  of  German  Lutheran  Church  etc.  v.  Heiee^  44  Md.  471, 
472.  If  there  should  be  found  any  errors  in  the  account  they 
oan  be  corrected  when  the  case  reaches  the  auditor,  whose  duty 
it  is  to  state  a  correct  account  It  follows  from  the  views 
which  we  have  expressed  that  the  court  below  was  in  error 
in  dismissing  the  bill;  the  decree  must  therefore  be  reversed, 
and  the  cause  remanded. 

Decree  reversed,  with  costs,  and  the  cause  remanded. 


Mbohanic*8  Libn — Materials  Fctrnishsd  Undir  Entiri  CoitntAcr. — 
Meehaaic't  Ilea  will  attach  to  all  the  lots  when  materials  have  beea  for- 
nabed  under  a  single  oontnot  for  bnitdinss  erected  on  two  or  more  cmitig- 
aons  lots  owned  by  the  person  to  whom  the  materials  were  hiniiafaed:  Lyon 
▼.  Logan^  68  Tex.  521;  2  Am.  St  Rep.  611.  In  each  a  case  it  is  ao4  aeoes- 
wmrf  for  the  lien  notioe  to  name  a  particnUr  bailding:  Wheeler  v.  BafpK  4 
Wash.  617;  bat  the  lien  may  be  enforced  on  a  particular  bnilding  and  lot, 
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where  it  b  thown  that  the  ftcconnt  for  the  materiah  for  loeh  hooae  was  kept 
separate  and  dittiiict  from  the  materials  for  the  other  hooaea:  Pertama  ▼. 
Badenoek,  132  lU.  877*  Under  the  Maeaaohasetta  etatate  it  wm  held  in  ft 
recent  case  that  a  petition  could  not  be  maintained  by  a  plnmber  who  sooglii 
to  enforce  liens  for  labor  performed  on  eaoh  of  two  houses  which  a  builder 
with  whom  the  plumber  had  contracted  to  furnish  the  labor  and  materiaU 
for  an  entire  price,  had  erected  for  different  proprietors  under  distinct  oon* 
tracts:  CahiU  v,  Capen,  147  Mass.  493.  As  to  the  extent  of  the  lien  where 
tlie  buildings  are  erected  on  the  same  lot»  see  WUeox  ▼.  Woodruff  61  Gcmiu 
678;  29  Am.  Sb.  Rep.  222.  In  such  a  case,  if  the  owner  has  never  indicated^ 
either  orally  or  by  anything  done  on  the  land,  a  purpose  to  divide  the  lot 
into  smaller  parcels,  a  builder  who,  under  an  entire  contracti  has  erected 
several  houses  which  cover  only  a  portion  of  the  lot»  may  enforce  a  lien  upon 
the  whole  lot:  Quimby  v.  Durgin,  148  Mass.  104. 

Waiver  of  Mechanic's  Lien:  See  note  to  CfobU  v.  OtUe,  41  Aul  Deo.  221. 
LioQors'  acceptance  of  mortg^e  is  a  waiver  of  the  lien:  T^ruUmger  t.  £o- 
/oed,  7  Or.  228;  33  Am.  Rep.  708.  Under  the  Mechanic's  lien  law  of  Mary- 
land, if  a  stipulation  in  the  con  tracts  under  which  the  builder  is  to  furnish 
the  materiala,  obligatea  the  landowner  to  give  a  bond  "as  a  bar  against 
liens,"  and  a  bond  is  given  conditioned  for  the  faithful  performanoe  of  hie 
part  of  the  contract,  the  builder  will  be  deemed  to  have  waived  his  lieai 
Pmning  v.  Skipper^  71  Md.  347. 


BOANB  V.  HOLLINGSHEAa 

[76  mabtland,  sea] 

Will  of  Married  Woman^Revooation  bt  Marriage.  ^Tha  marriage  of 
a  woman  does  not  revoke  a  will  made  by  her  while  a /erne  aoU  in  a 
state  where  the  statute  provides  that  property  acquired  or  owned  by  a 
married  woman  both  before  and  after  marriage  "by  purchase,  gift^ 
grant,  devise,  bequest,  descent,  or  in  course  of  distribution  or  in  any 
other  manner,  she  shall  hold  for  her  separate  use,  with  power  of 
devising  the  same  as  fully  aa  if  she  were  n,/eme  aciU.**  Such  legislation 
removes  every  common  law  disability  to  which  a  femt  mvert  was  for- 
merly subjected  with  respect  to  making  a  valid  will. 

Married  Woman's  Will — Revocation  and  Power  to  Makr.— Statntsa 
which  clothe  a  married  woman  with  full  and  absolute  testamentary 
power  over  her  own  property,  no  matter  how  acquired,  and  give  to  her 
husband  no  authority  to  restrict  her  exercise  of  it»  place  her,  so  far  aa 
her  capacity  to  make  a  will  ia  concerned,  upon  the  aame  footing  aa  a 
feme  sole.  Under  such  legislation  her  common  law  disabilities  are 
removed  and  her  marriage  does  not  revoke  her  will  previously  mada^ 
but  she  may  revoke  it  at  any  time,  and  by  another  will  dispose  of  her 
own  property  against  the  wishes  of  her  husband,  and  even  to  hia  entire 
exclusion. 

William  A.  Fisher^  Paul  if,  Burnett^  and  William  Reynolds^ 
for  the  appellant 

Richard   R*   Bailee  and    William  Pinhney  Whyte^  for  the 
appellees. 
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McShbrbt,  J.  On  the  9th  of  December,  1889,  Rachael 
Holliiigsheadi  then  being  a  feme  sole^  made  and  executed  her 
last  will  and  testament  in  due  form  of  law,  and  on  the  12th 
of  August,  1891,  she  married  Louis  B.  Roane.  On  May  18, 
1892,  she  died.  Her  will  was  propounded  for  probate  in  the 
orphans'  court  of  Baltimore  city,  and  a  caveat  was  thereupon 
filed  by  her  surviving  husband,  wherein  he  claimed  that  the 
marriage  had  operated  to  revoke  the  will  previously  made. 
The  eingle  question  involved,  then,  is,  whether  the  marriage 
of  a  woman  revokes  a  will  made  by  her  whilst  she  was  single; 
and  this  is  a  question  of  first  impression  in  Maryland. 

At  the  common  law,  since  the  decision  of  Forse  and  Hem* 
bling^B  case  in  1689,  4  Coke,  60,  marriage  revoked  a  woman's 
will  previously  made:  Hodeden  v.  Lloyd^  2  Brown  Ch.  634; 
Doe,  dem.  Hodsden  v.  Staple,  2  Term.  Rep.  684;  2  Greenleaf 
on  Evidence,  sec.  684;  1  Jarman  on  Wills,  c.  7.    And  this 
was  0o  because  marriage  destroyed  the  ambulatory  character 
of  the  will,  and  without  that  feature  the  paper  ceased  to  be  a 
will  at  all.    The  marriage  destroyed  the  ambulatory  charac- 
ter of  the  will,  because  by  the  marriage  the  wife  was  deprived 
of  the  power  to  devise  her  real  estate,  and  was  prevented 
from  bequeathing  her  personal  property,  except  by  the  con- 
sent of  her  husband  given  at  the  time  of  the  execution,  and 
continued  until  the  probate  of  the  will:  2  Jarman  on  Wills, 
129.     Her  incapacity  to  make  a  will  after  marriage  prevented 
her  from  altering  or  revoking  one  made  before  marriage,  and 
it  was  this  incapacity,  and  nothing  else,  that  constituted  the 
reason  upon  which  the  common  law  rule  as  to  revocation  by 
marriage  was  founded.    This  incapacity  arose  out  of  her  hus- 
band's marital  rights  to  control  her  property.     When  those 
rights  did  liot  exist  or  were  excluded,  as  in  the  execution  of 
a  power  of  appointment,  the  incapacity  ceased,  and  the  wife 
could,  notwithstanding   her  coverture,  make  a  valid   will: 
Cutter  V.  Butler,  25  N.  H.  848;  67  Am.  Dec.  830;  MiUer  ▼. 
Phiilips,  9  R.  I.  143.    It  is  obvious,  therefore,  that  the  rule 
does  not  and  never  did  apply  to  a  case  where  the  reason  of 
the  rule  was  absent. 

By  sections  1  and  2  of  article  45  of  the  code,  as  respectively 
amended  by  the  acts  of  1892,  chapter  267,  and  1890,  chapter 
394,  it  is  provided  that  the  property  acquired  or  owned  by  a 
married  woman,  both  before  and  after  marriage,  **by  purchase, 
gift,  grant,  derise,  bequest,  descent,  in  a  course  of  distribution, 
•r  in  any  other  manner  .  •  •  •  she  shall  hold  for  her  separate 


440  BOAUX  V.  HoLUN^BBBAlk  [MtTflaild^ 


mOy  wxEh  fowtT  of  devising  the  ssme  as  fully  «8  if  flhe  were  a 
)bme  nde"  etc    This  legislatLoci  reauMned  every  «caamon  law 
disability  ito  w:hiQh  a,  feme  covert  wae  formerly  Bubjeoted,  with 
respect  to  making  a  valid  wilL    She  vas  pkuoed  by  h,  00  far 
as  her  capacity  to  make  a  will  is  concerned,  upon  exactly 
the  same  footing  as  a  feme  tole.    She  can  revoke  one  already 
made,  and  she  may  by  irlll  dispose  of  her  property  againai 
the  wishes  of  her  husband,  and  even  to  his  entire  exclusion. 
The  statutes  (dothe  her  with  fall  and  absolute  testamentary 
power  over  her  own  property,  no  matter  how  that  property 
was  acquired,  and  give  to  her  husband  no  authority  to  restrict 
her  exercise  of  it.    If  under  these  circumstances  her  marriage 
operates  to  revoke  her  will  made  before  marriage,  the  revoca* 
tion  would  be  idle  and  utterly  fruitless,  because  the  moment 
afterwards  she  could  confessedly  make  a  new  and  vaUd  will  in 
identically  the  same  terms  as  the  revoked  one.    It  was,  as  we 
have  said,  only  because  she  could  not  after  marriage  execute 
a  will,  or  a  revocation  of  one  previously  made,  that  the  oom« 
men  law  annulled  her  will  upon  her  marriage,  and  it  would 
be  exceedingly  strange  if,  after  the  removal  of  her  disability 
in  this  respect,  the  consequence  of  that  disability  should  still 
eontinue.    Upon  principle,  therefore,  it  would  seem  to  be  clear 
that  when  the  statutes  clothed  her  with  unrestricted  power  to 
make  a  valid  will,  as  fully  as  though  she  were  a  feme  eole^ 
they  necessarily  struck  down,  at  the  same  time,  the  results 
which  depended  on  her  former  incapacity  to  make  a  will  at 
all.    This  conclusion  is  fully  supported  by  many  well-con- 
aidered  cases. 

In  Illinois  the  statute  of  wills  of  1846  provides  that  mar- 
ried women  shall  have  power  '*to  dispose  of  their  separate 
estate,  both  real  and  personal,  by  will  or  testament,  in  the 
same  manner  as  other  persons."  By  the  act  of  1861  entitled 
**  An  act  to  protect  married  women  in  their  separate  property," 
all  the  property  of  a  married  woman  is  made  her  separate 
property.  "  Such  being  the  case,"  say  the  court  In  re  TuUer, 
79  111.  99,  22  Am.  Rep.  164,  *'  then,  that  under  the  statute 
of  1861,  all  of  the  property  of  a  married  woman  is  made  her 
separate  estate,  we  know  no  suiEcient  reason  why,  since  the 
act  of  1861,  the  statute  of  1845  giving  to  married  women  the 
power  to  dispose  of  their  separate  estate  by  will  should  not 
have  operative  effect  in  respect  to  all  of  a  married  woman's 
property,  and  be  construed  as  enabling  her  to  dispose  of  all 
her  property  by  will  in  tb^  same  manner  as  ether  persous. 
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nbnflBQB,  ttben,  in*  Ittlding  ite  will  lyf  a  fm$  .iob  to  fai 
iMnakad  kgr  maoriagt  mmoM  no  longor  exiBt,  as  the  JBarriagi 
vwild  .not  dcafaioy  ih«  andbiilatory  iiatiiro  of  Uie  frilly  l^ 
hmm  ik  aobject  io  ft\»mikfB  oon^lroL" 

In  W.iBcenBin  tlio  laws  oi  1850,  {chapter  44,  BBOtioDS  1-8,  and 
IttOy  'ehapter  01,  aeotion  2^  gave  a  married  woman  the  ahso- 
lata  fMMver  to  diapose  of  her  property  by  wilL  ^  The  rights 
end  powers,''  say  the  oourt  in  Will  cf  Ward,  70  Wis.  266, 
6  AxD.  St.  Bep.  174,  ^  thus  aeoored  to  married  women  by  the 
statntoB,  femore  erery  reason  upon  which  the  common  law 
mle  of  revocation  by  such  subsequent  marriage  was  based, 
and  henoe  such  rule  by  implication  is  removed  by  the  same 
statntea.  The  reason  of  the  rule  having  ceased  to  exist,  the 
role  itoelf  also  ceased." 

By  the  revised  statutes  of  New  Hampshire,  chapter  149,  sec* 
tion  8,  it  was  provided  that  a  married  woman  when  entitled  to 
hold  property  in  her  own  right  and  to  her  own  separate  use, 
might  dispose  of  it  by  will  as  if  she  were  sole  and  unmarried, 
and  by  aubsequeut  acts  of  1860  her  testamentary  capacity  was 
extended  so  as  to  embrace  all  her  estate,  subject  only  to  the 
husband's  ri^t  cf  courtesy  and  distribution.    In  Fellows  v. 
Allen,  60  N.  H.  439,  49  Am.  Rep.  328,  it  was  held  that;  *'  The 
incapacity  of  a  married  woman  to  make  a  will  having  been 
removed  by  these  statutes,  and  she  having  become  fully  em- 
powered to  dispose  of  her  own  property  in  that  way,  no  reason 
remains  why  her  will  made  before  marriage  should  by  mere 
force  of  the  marriage  contract  be  revoked.     If  revoked,  the 
testatrix  could  make  another  like  it  after  marriage.    The  law 
does  not  operate  to  destroy  and  restore  the  same  thing  by  the 
same  breath.    The  testamentary  incapacity  of  the  married 
woman  destroyed  her  premarital  testament.     The  law  having 
removed  the  incapacity,  which  operated    as  the  destroying 
power,  the  will  made  before  marriage  remains  unrevoked  by 
that  change  in  the  testator's  life.     See  also  Noyes  ▼.  South' 
worth,  65  Mich.  173;  54  Am.  Rep.  359;  Morton  v.  Onion,  45 
Vt  145;  Emery,  Appellant,  81  Me.  275. 

There  was  at  one  time  considerable  dispute  in  the  English 
courts  as  to  the  true  ground  upon  which  marriage  and  the 
birth  of  issue  affected  the  revocation  of  a  will.  In  Baldwin  v. 
Bpriggs,  66  Md.  373,  this  court  adopted  the  ground  assigned 
by  Lord  Eenyon  in  Dm,  dem.  Lancashire  v.  Txineashire,  6 
Term,  Bep.  49,  and  subsequently  followed  by  Lord  Ellenbor- 
ough  in  Kenebel  v.  Scrafton,  2  East,  534,  and  approved  by 
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fourteen  out  of  fifteen  judges  of  England  in  Maraton  ▼.  Soe^  8 
Ad.  &  B.  14 — namely,  that  marriage  and  the  birth  of  issue 
effected  a  revocation  because  of  the  tacit  condition  annexed 
to  the  will  when  made,  that  it  should  not  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  the  testator's 
family.  It  has  been  insisted,  in  the  case  at  bar,  that  the  rule 
that  marriage  alone  revoked  the  will  of  a  woman,  stands  or 
ought  to  stand  on  the  same  ground  as  that  assigned  by  Lord 
Kenyon  in  the  case  of  marriage  and  the  birth  of  issue.  But 
it  is  apparent  at  once  that  the  two  classes  of  cases  are  clearly 
distinguishable,  tt  is  not  because  marriage  worked  a  total 
change  in  the  testatrix's  family  that  marriage  revoked  a 
woman's  will — but  it  was,  as  we  have  already  said,  because 
she  had,  after  marriage,  no  longer  any  testamentary  capacity. 
Marriage  alone  never  did  revoke  the  will  of  a  man,  but  mar* 
riage  and  the  birth  of  issue  did,  because  the  will  when  made 
was  made  with  the  tacit  condition  that  it  would  not  take  effect 
upon  such  a  contingency  coming  to  pass.  The  reasons  upon 
which  the  two  doctrines  were  founded  are  entirely  distinct, 
and  neither  can  be  substituted  for  the  other  without  confound- 
ing and  confusing  separate  and  independent  principles. 

The  orphans'  court  of  Baltimore  city  having  reached  the 
conclusion  that  the  will  in  controversy  was  unrevoked,  ad- 
mitted it  to  probate,  and  as  we  concur  in  their  action,  we 
will  affirm  the  order  appealed  from. 

Order  affirmed,  with  costs. 


Husband  and  Wtra — Power  of  Maabisd  Woman  to  Makb  Will.-— 
This  qaestion  is  discusBed  in  the  notes  to  Fellow  w,  Allen,  49  Am.  Bep.  9S9, 
and  Cutler  v,  BtUler,  67  Am.  Dec.  340.  A  married  woman  can  diapoee  by  will 
of  her  separate  property  obtained  by  her  by  deed  or  devise:  Hickman  ▼.  Braum, 
8S  Ky.  377.  A  married  woman  can  dispose  of  her  property  by  will  in  the 
same  manner  as  if  she  were  unmarried:  Estate  qf  Teacle,  132  Pla.  St.  63S, 

Will  of  Woman — ^Rbvogation  bt  Sussequbnt  Mabriaob.— The  marriag* 
of  a  woman  revokes  a  will  previously  executed  by  her  in  which  such  an 
event  is  not  contemplated:  Ellie  v.  Darden,  86  Ga.  368;  Smith  ▼.  Clemaon,  6 
Houst.  171 ;  MaUer  qf  Kat{fman,  131  N.  T.  620;  Swan  v.  Hammond,  138  Idaas. 
45;  52  Am.  Rep.  255.  The  contrary  doctrine  is  supported  by  the  following 
line  of  authorities:  Ehnery*9  Appeal,  81  Jde.  275;  FeOmfft  ▼.  Allen,  60  N.  H. 
439;  49  Am.  Rep.  328,  and  note;  Noges  v.  Southworth,  55  Mich.  173;  64 
Am.  Rep.  359,  and  note;  In  re  Tuller,  79  111.  99;  22  Am.  Rep.  164;  WiUqf 
Ward,  70  Wis.  251;  6  Am.  St.  Rep.  174:  See  also  the  following  notes  dis- 
cussing this  subject:  Stewart  v.  MuUioUand,  21  Am.  St.  Rep.  329;  Young*9 
A}>peal,  80  Am.  Dec.  516,  and  Cutter  v.  ButUr,  57  Am.  Dea  346.  In  the 
case  of  In  re  Carey,  49  Vt.  236;  24  Am.  Rep.  133,  the  doctrine  of  the  com- 
mon law  that  the  marriage  of  a  femt  sole  revokes  her  will  ao  far  as  it  relatea 
tt>  personalty  is  asserted. 
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BiLEY  V.    GarTBB. 

(76  M AftTLAND,  681.] 

AmoNMBNT  roR  BsNiFrr  of  Crbditors— Riobt  of  Surtitino  Partvkb 
TO  Makk. — A  sarvtTing  partner  may  lawfully  make  an  assignment  of 
the  partnership  property  for  the  benefit  of  the  firm's  creditors,  pro- 
vided suoh  assignment  is  just  and  equitable,  made  for  the  benefit  of  all 
of  the  creditors,  and  does  not  violate  any  of  the  provisions  of  the  insol* 
vency  law  of  the  state. 
Aa8ioNiffR:rr  for  BBNErrr  of  Creditorb  Madr  bt  Lunatic  is  not  void, 

bat  voidable  merely. 
Amiohmknt  for  Binefit  of  Creditors  by  Lunatio — Right  of  Cred- 
rroBfl  TO  Set  Asioe.—  Creditors,  unless  prevented  by  statute,  are  en- 
titled to  have  an  assignment  for  the  benefit  of  creditors  set  aside,  on  the 
gronnd  that  it  invades  their  rights  and  was  executed  by  their  debtor 
while  he  was  insane. 
AanaNMSKT  for  Benefit  of  Creditore  bt  Surviving  Partner  of  all 
partnemhip  and  individual  property  is  to  be  considered  as  an  assign- 
ment of  partnership  property  for  the  benefit  of  partnership  creditors^ 
and  of  separate  property  fur  the  benefit  of  separate  oreditors,  and  is 
valid. 
Aebxonmrnt  for  Benefit  of  Crebitore  Bxeouted  in  Duplicate— Ef- 
fect OF. — When  two  deeds  of  assignment  for  the  benefit  of  oreditors 
Rre  exeonted  in  duplicate  and  are  in  all  essential  respects  exactly  the 
same  they  will  be  construed  together  as  forming  parts  of  a  single  con- 
veyance and  will  convey  to  the  trustees  therein  named  the  same  inter- 
ests and  estate  which  they  would  have  taken  under  one  deed. 

AaSlQNMBMT  FOR  BENEFIT  OF  CREDITORS— FaCT  ADMITTED  BT  DEMURRER. 

An  allegation  in  a  complaint  that  an  assignment  for  the  benefit  of  ered* 
iters  was  made  with  intent  to  hinder,  delay,  and  defraud  creditors,  and  is 
therefore  void,  is  legally  sufficient  and  charges  with  certainty  a  fact 
whioh  is  admitted  by  demurrer. 
Amionmsnt  FOR  Benefit  of  Creditors— When  Fraudulent.— When 
the  effect  of  a  oonveyance  is  upon  its  face  to  hinder  and  delay  creditors^ 
it  will  be  construed  as  void  against  such  creditors,  without  stopping  to 
inquire  what  may  have  been  the  actual  intention  of  the  grantor. 

AmONMENT  FOR  BENEFIT  OF  CREDITORS  BT  SURVIVING  PaRTNEB — EFFECT 

OF  ON  Individual  and  Firm  Propertt.— A  deed  of  assignment  for 
the  benefit  of  creditors  made  by  a  surviving  partner  to  trustees  of  all 
his  individual  property  and  estate,  and  of  all  the  property  and  estate 
belonging  to  the  partnership*  will  convey  to  such  trustees  all  of  the  sur- 
viving partners'  individual  estate  and  property,  and  all  the  property, 
Meets,  and  estate  of  his  firm,  together  with  all  real  estate  held  in  the 
firm  name,  including  all  which  stands  in  the  names  of  the  individual 
partners,  or  either  of  them,  which  has  been  purchased  with  partnership 
funds,  and  equity  will  regard  such  real  estate  for  the  purposes  of  the 
partnership  and  between  the  partners  and  their  creditors  as  personal 
estate  for  the  payment  of  partnership  debts  and  the  adjustment  and 
winding  up  of  the  partnership  concerns,  subject,  however,  in  all  re- 
spects, to  the  operation  and  effect  of  the  provisions  of  the  insolvent 
laws  of  the  state. 
Amionment  for  Benefit  of  Creditors— Construction  of  Insolvenct 
Law.— The  Maryland  system  of  involuntary  insolvency  is  intended  to 
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seeore  to  ttt  flndiion  of  tboie  wlio  wo  inflolvent^  or  in  oontomplatioa 
of  intolrenoy,  the  right  to  sekel  a  fMrmaiieiit  tnutoo  towttla  and 
up  the  iniolvent  estate,  and  whsB  •■  insolTenti  by  any  aot  of  lii% 
ti  fnistmto  ike  deaign  of  the  law»  aftor  ho  liaa  oommittod  aa  mdk  fd. 
adlvenoy  ooodeimiod  thereby  by  ozeootiiig  aa  aioi(pimoiit  for  tbo  banofii 
-of  oreditora  to  a  inutee  of  hii  own  ohoortag,  ovon  thoogh  it  is  mado 
witboot  proteaaoov  aad  ooaFoya  all  hie  proportyy  any  oroditor  or  crad- 
iton  holding  oUima  agafaiat  tbeiaiolTent  debtor  of  the  amoaat  loqiiirod 
by  atatate  can,  within  fonr  months  after  the  oommiaaion  of  anob  ao*  of 
inaolvenoy,  file  a  petition  to  have  the  insolvent  debtor  adjndioatad  wm 
insolvent  under  the  involuntary  provisions  of  tbe  law,  also  that  fha 
appointment  of  snob  tmstee  by  the  iasoLvant  ba  aot  aaida  aad  tbai  a 
permanent  tmstae  be  appointed. 

Richard  8.  Cxilbret\  Samuel   Snowden^  and   William  J. 
(ySrien^  Jr.^  for  the  appellants. 

John  WaUonf  Jr.j  and  William  A.  Fisher^  for  the  appelli 


Egberts,  J.    The  demurrer  to  the  bill  of  complaint  in  this 
case  presents  for  the  consideration  of  this  court  questions  of 
more  than  ordinary  interest  and  importance.    The  appel- 
lants, on  the  22d  of  January,  1892,  in  their  own  right,  and  in 
behalf  of  all  creditors  becoming  parties  thereto,  filed  their  bill 
in  the  circuit  court  of  Baltimore  city,  for  the  purpose  of  set- 
ting aside  two  deeds,  which  were  exact  duplicates,  and  had 
been  on  the  14th  of  January,  1892,  executed  by  Johns  H.  R. 
Nicholson,  in  his  own  right,  and  as  surviving  partner  of  the 
firm  of  J.  J.  Nicholson  and  Sons,  to  John  M.  Carter  and 
Matthew  K.  Aiken,  trustees,  for  the  benefit  of  the  firm  cred- 
itors of  J.  J.  Nicholson  and  Sons,  and  the  individual  creditors 
of  Johns  H.  R.  Nicholson.    The  deeds  on  their  face  profess 
to  convey  to  the  trustees  all  of  the  property  and  estate  of 
Johns  H.  R.  Nicholson,  and  also  all  the  estate  of  the  late  firm 
of  J.  J.  Nicholson  and  Sons.     The  bill  seeks  to  have  said 
deeds  set  aside  as  being  void  against  creditors,  and  asks  the 
appointment  of  a  receiver  to  distribute  the  assets  of  said  firm 
and  of  Johns  H.  R.  Nicholson.     The  firm  of  J.  J.  Nicholson 
and  Sons,  composed  of  Johns  H.  R.  Nicholson  and  Andrew 
J.  Nicholson,  bankers,  doing  business  in  Baltimore  city,  was 
dissolved  on  the  5th  of  January,  1892,  by  the  death  of  the 
said  Andrew  J.  Nicholson.     The  surviving  partner  took  pos- 
session of  the  firm's  assets,  and   continued  the  business. 
Shortly  after  the  death  of  the  said  Andrew,  the  said  John  H. 
Carter  and  Rebecca  T.  Nicholson  were,  by  the  orphans'  oourt 
of  Baltimore  city,  granted  letters  of  administration  on  his 
personal  estate.     Andrew,  the  deceased  partner,  resided  in 
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Baltimore  city,  where  one  of  Baid  deeds  waff  flhd  for  record. 
Johns  H.  B.|  the  sarviving  partner,  reeided  in  Baltimore 
ooiinty,  where  the  other  of  eaid  deeds  was  a  few  hours  later 
filed  for  reoord.  Since  the  execution  of  said  deeds,  and  within 
twenty  dafys  thereafter,  to  wit,  on  the  24th  of  February,  1892, 
the  said  Johns  H«  R.  Nicholson  was,  by  the  circuit  oourt  for 
Baltimore  county,  adjudicated  an  insolvent,  under  the  invol* 
untary  provisioDS  of  the  insolvent  laws  of  Maryland,  and 
Samnel  D.  Schmucker  was  elected  by  the  creditors,  and  ap« 
proved  by  the  court,  as  his  permanent  trustee,  and  duly  quali* 
fied  as  such  trustee.  The  said  trustees,  Carter  and  Aiken, 
have  taken  possession  of  the  property,  estate,  and  assets  of 
said  firai,  and  the  individual  assets  of  the  said  Johns  H.  R, 
Nicholson,  and  are  now  engaged  in  the  administration  of  the 
trusts  sought  to  be  created  by  said  deeds,  under  the  orders  of 
the  circuit  court  of  Baltimore  city,  passed  upon  an  ex  parte 
petition  filed  by  said  trustees.  There  is  exhibited  with  said 
petition  a  copy  of  the  deeds  of  trust  recorded  in  Baltimore 
city.  Before  we  proceed  with  the  consideration  of  the  various 
questions  which  the  record  presents,  we  desire  to  state  that 
although  it  may  not  be  necessary  that  all  of  the  questions 
before  us  on  this  appeal  should  receive  judicial  interpretation, 
yet  many,  if  not  all,  of  them  are  of  importance  to  the  com- 
mercial interests  of  the  state,  and  have  been  argued  with 
marked  ability,  exhibiting  careful  research,  so  that  we  deem 
it  only  just  and  proper  to  review  and  pass  upon  all  the  ques- 
tions properly  before  us. 

1.  The  first  questions  which  suggest  themselves  to  our  con- 
sideration arise  out  of  the  execution  of  the  two  deeds  which 
have  been  assailed.  It  is  contended  by  the  appellants  that  a 
surviving  partner  has  no  authority  to  execute  such  a  deed,  and 
that  Johns  H.  R.  Nicholson,  the  surviving  partner  in  this 
cause,  being  non  compos  mentisj  was  legally  incapacitated  to 
execute  and  deliver  the  deeds  in  question. 

The  authority  of  a  sur^viag  pariner  to  execute  a  deed  for 
the  benefit  of  creditors  was  at  one  time  seriously  controverted, 
and  the  decisions  were  by  no  means  uniform;  but  the  question 
has  of  recent  years  received  the  fullest  consideration,  and  must 
now  be  regarded  as  practically  determined  in  favor  of  the  right 
of  the  surviving  partner  to  assign,  if  in  so  doing  he  does  not 
violate  any  of  the  provisions  of  the  insolvent  laws  of  the  state 
of  Maryland.  It  was  a  question  in  Gable  v.  Williame,  59  Md. 
62,  and  this  court,  through  its  chief  justice,  said:  "It  may  be 
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conceded  that  Gable,  as  surviving  partner,  could  lawfully  make 
a  general  assignment  of  partnership  property  to  trustees  for 
the  payment  of  debts,  provided  such  assignment  be  in  all  re* 
spects  just  and  equitable,  and  made  for  the  equal  benefit  of 
all  the  creditors  interested  in  the  deed.  While  such  right  in 
the  surviving  partner  has  not  been  in  all  cases  approved,  it 
would  seem  to  be  sanctioned  by  several  well-considered  cases 
of  high  authority:  White  v.  Union  Ins.  Co.^  1  Nott  A  McC. 
556;  9  Am.  Dec.  726;  Shanks  v.  Klein,  104  U.  8,  18;  Burrill 
on  Assignments,  3d  ed.,  sec.  89.  In  some  cases  the  right  to 
make  such  general  assignment  would  seem  to  be  questioned, 
unless  it  appears  that  such  assignment  had  been  made 
with  the  assent  of  representatives  of  the  deceased  partner: 
Hutchinson  v.  Smithy  7  Paige,  35;  Egberts  v.  Wood,  3  Paige, 
620;  24  Am.  Dec.  236;  Bareroft  ▼.  Snodgrass,  1  Cold.  441.'» 
The  following  authorities  directly  sustain  the  views  of  this 
court:  Emerson  v.  Senter,  118  U.  S.  3;  Atchison  y,  Jones  (Ky., 
Sept  11,  1886),  1  S.  W.  Rep.  406;  WUliams  v.  Whedon,  109 
N.  Y.  386;  4  Am.  St.  Rep.  460;  Patton  v.  Leftwich,  86  Va.  421; 
19  Am.  St.  Rep.  902;  Hanson  v.  Metcalfe  46  Minn.  25;  Hayne9 
y.  Brools,  116  N.  Y.  489;  Walling  v.  Burgess,  122  lad.  299; 
Bumside  ▼.  Merrick,  4  Met.  537. 

2.  In  this  case  a  serious  question  attaches  to  the  right  to 
assign,  which  involves  the  right  of  a  lunatic  to  execute  a 
deed.  The  pleadings  in  the  cause  concede  that  Johns  H.  R. 
Nicholson,  at  the  time  of  the  execution  of  the  two  deeds,  was 
non  compos  mentis.  It  is  contended  on  the  part  of  the  appel- 
lants that  0 wings'  case,  1  Bland,  370,  17  Am.  Dec.  311,  and 
Gorrie's  case,  2  Bland,  490,  have  determined  that  the  deed  of 
a  lunatic  is  not  voidable,  but  absolutely  void,  and  they  cite 
Dexter  v.  Hall,  15  Wall.  9,  as  affirming  the  doctrine  of  there 
cases.  But  we  cannot  concur  in  this  view,  nor  has  this  court 
ever  so  decided.  The  supreme  court,  in  passing  upon  the 
questions  under  consideration  in  Dexter  y.  HaU,  did  not  have 
before  them  the  validity  of  a  deed  of  conveyance,  but  of  a 
power  of  attorney.  Infants  and  lunatics  stand  very  much 
upon  the  same  plane,  so  far  as  courts  of  equity  are  concerned, 
and  it  has  been  universally  held  that  the  power  of  attorney  of 
an  infant  is  absolutely  void,  and  so  the  supreme  court,  in 
Dexter  v.  Hall^  15  Wall.  9,  held  that  the  power  of  attorney  of 
a  lunatic  was  void,  and  rested  their  decision  on  the  analogy 
existing  between  the  rights  of  infants  and  those  of  lunaticR, 
and  says:  ''In  fact,  we  know  no  case  of  authority  in  which 
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the  letter  of  attorney  of  either  an  infant  or  a  lunatie  has 
been  held  merely  voidable/'  This  they  could  not  hare  eaid 
respecting  deeds  of  conveyance^  as  the  reports  of  the  state 
court  contain  numerous  decisions  affirming  the  view  that  the 
deed  of  a  lunatic  is  not  void,  but  only  voidable.  The  firm  of 
J.  J.  Nicholson  and  Sons  had  been  for  a  long  series  of  years 
engaged  in  the  business  of  banking  in  the  city  of  Baltimore; 
a  member  of  the  firm  having  died,  a  dissolution  of  the  part- 
nership was  the  consequence.  Business  complications  soon 
followed,  and,  for  the  purpose  of  settling  up  the  afiairs  of  the 
firm,  the  surviving  partner  executed  the  deeds  in  question. 

In  this  state  it  has  never  been  doubted  that  a  debtor  in 
failing  or  embarrassed  circumstances  had  the  right  to  exe- 
cute a  deed  of  trust  for  the  benefit  of  creditors  when  he  dedi* 
cated  all  his  property  and  estate  to  the  payment  of  his  debts. 
The  question  of  a  lunatic's  authority,  under  certain  circum- 
stances, to  execute  a  valid  deed  has,  on  more  than  one  occa* 
sion,  received  judicial  interpretation  by  this  court.  In  Evans 
▼.  Horanj  62  Md.  610,  this  court,  speaking  through  the  late 
Justice  Miller,  said:  '^The  exact  question  which  the  record 
presents  is  this:  Is  a  deed  of  bargain  and  sale  of  real  estate, 
made  upon  a  valuable  consideration,  duly  acknowledged  and 
duly  enrolled  or  recorded  under  our  registry  acts,  void  or 
merely  voidable  by  reason  of  the  fact  that  at  the  time  it  was 
executed  the  grantor  was  non  compos  mentis t  Without  ad- 
vancing or  at  all  sanctioning  the  broad  doctrine  that  every 
act  of  a  lunatic  or  infant  is  voidable,  and  not  void,  we  are  of 
opinion  that  the  deed  in  question  does  not  belong  to  that  class 
which  the  law  deems  absolutely  void.  This,  we  think,  has 
been  established  as  the  law  of  this  state,  whatever  may  be 
the  conflict  of  authority  elsewhere.  We  refer  to  the  cases  of 
Key  V.  DaviSy  1  Md.  82,  and  Chew  v.  Bank  of  Baltimore,  14 
Md.  299,  and  the  reasoning  and  authorities  cited  and  relied 
on  by  the  court  in  those  decisions.  The  cases  of  Wait  v. 
Maxwell^  6  Pick.  217,  16  Am.  Dec.  891,  Jackson  v.  Oumaer,  2 
Cow.  552,  and  Breckinridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19 
Am.  Dec.  71,  are  directly  in  point.  Many  other  more  recent 
decisions  of  the  state  courts  to  the  same  efiect  might  be  cited, 
but  it  is  unnecessary,  inasmuch  as  we  consider  the  decisions 
of  our  predecessors  as  having  settled  the  law  of  Maryland 
upon  this  subject.  A  few  brief  quotations  from  the  opinion 
in  Key  v.  Davis,  1  Md.  82,  will  show  the  grounds  upon  which 
the  doctrine  is  rested,  and  how  cautiously  it  is  guarded  and 
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Johns  H.  R.  Nicholsoa'B^  property  and  estate,  real,  personal 
and  mixed,  of  whateyec  kind  and  wheieaoever  situate,  as  also 
the  property,  estate,  and  assets  whatsoever  of  the  said  firm  of 
J«  J.  Nicholson  and  Sons*  in  trust,  for  the  purposes  therein 
est  forth.  Can  there,  be  anj  reasonable  doubt  as  to  what 
those  deeds  convey?  Under  the  decisions  of  this  court,  of 
numerous  other,  state  courts,  and  of  the  supreme  court  of  the 
United:  States,  it  has:been  repeatedly  held  that:  ^'The  doc- 
trine that  real  estate  purchased  with,  the  partnership  fiinda^ 
for  its  use,  and  on.  its*  account^  is  to  be  regarded,  in  a  court  of 
equity,  as  the  personal  estate  of  the  eompany,  for  all  the  piu> 
pesea  of  the  partnership,  atands  upon  a  familiar  and  just  prin* 
eifde.  It  .is  the  clear  ease  of  an  implied  or  construetive  trusty 
resuitifig  from,  tha  relation,  which  tha  partnera  bear  to  eaoh 
other,^  and  from,  the  fact,  that  tha  estate  was  brought  into  the 
firm^.or  purchased  with,  the  funds  of  the  partnership,  for  the 
Qonvenience  and  aooQmmodatiO)n.o£  the  tradek.  For  this  rea- 
flon,  in:  whosesoever,  nama  the  legal.title^  may  reside,,  the  estate 
ia  held,  in  tbaeya  of  a  couii^of  equity,  for  the  use  of  the  part- 
nsrsi  as  thaonhits.  ^uAtnui;.  and,. if  a  partner  dies,  the  legal 
estate  of  whieh  he  was  aeised  as  a.  tenant  in  common  passes 
to  hia  heirs  or  daivisees,  clothed  with  a  similar  trusty  in  favor 
of  the  surviving  partners,  until  the  purposes  for  which  it  was 
acquired  have  been  accomplished":  Qoodbum  v.  SUvenSj  6 
GUI,  27.  And  again,  this  couri  in  Ebert  v.  £6^^  6  Md.  238, 
affirming  Ooodbvum  v*  SUvetUj  says:  **That  real  property  pui^ 
chased  witii.partnership  fundB,and  for  partnership  purposes,  is 
to  beregarded,  upon.the  death  of  a.  partner,  in.  a  court  of  equity* 
as  between,  the  partners:  and  their  creditors,  personal  estate, 
for  tiie  payment  of  partnership  debts,  and  the  adjustment 
and.  winding  up  of  the  partnership  coneerns.''  This  doctrine 
has  been  fully  recognized  ia  the  case  of  Shanl$  v.  Klein^  104 
U.  S.  18.  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
oourt,  says:  ^  It  is  an  equitable  right  accompanied  by  an 
equitable  title.  Itis  an  interest  in  the  property,  which  equity 
courts  will  recognias  and  support.  What  is  that  right f  Not 
only  that  the  court  will,  when  necessary,  see  that  the  real 
estate  so  situated  is  appropriated  to  the  satisfaction  of  the 
partnership  debts,  but  that  for  that  purpose,  and  to  that  ex- 
tent, it  shall  be  treated  as  personal  property  of  the  partnoF* 
ehip,  and  like  other  peraonal  property  psss  under  the  control 
of  the  surviving  partner.  This  oontrol  extends  to  the  right 
ta  sell  ittr  or  so  muoh  of  it  as  may  be  necessary  to  pay  the 
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partnersliip  debts,  <ir  to  safisfy  the  jtist  claims  of  fhe  snrviT- 
log  partner.  It  is  bejond  question  that  such  is  the  doctrine 
of  the  English  conrt  of  chancery,  as  stated  by  connsel  for 
srppellant.  As  this  result  was  reached  in  that  conrt  withont 
the  aid  of  any  statnte,  it  is  authority  of  rery  great  weight  in 
the  inquiry  as  to  the  true  equity  on  fhe  subject  We  think, 
also,  that  the  preponderance  of  authority  in  the  American 
eoarts  is  on  the  same  side  of  the  question.**  The  same  view 
is  maintained  by  Chief  Justice  Shaw,  in  Dyer  t.  Clarhj  5  Hot. 
562;  SB  Am.  Dec  697;  also  by  Dehnonico  t.  Ouillaumej  2 
Sand.  Ch.  866;  to  the  same  effect  are  the  English  cases;  Fere* 
day  T.  Wightwich,  1  Russ.  A  M.  45;  PAtStps  t.  PhiUips,  1 
M ylne  A  K.  649;  Coohetm  v.  Cooksen,  8  Bim.  529. 

In  Andrews  y.  Brown,  21  Ala.  487,  56  Am.  Dec.  252,  the 
eoort  says:  *' Inasmuch  as  the  real  estate  is  considered  as 
personal  for  the  purpose  of  paying  the  debts  of  the  firm,  and 
the  aurviring  partner  is  charged  with  the  duty  of  paying 
these  debts,  it  must  of  necessity  follow  that  he  has  the  right 
in  equity  to  dispose  of  the  real  estate  for  this  purpose,  for  it 
would  never  do  to  charge  him  with  the  duty  of  paying  the 
debts,  and  at  the  same  time  take  from  him  the  means  of  do- 
ing it.  Therefore,  although  he  cannot  by  his  deed  pass  the 
legal  title  to  the  purchaser  which  descended  to  the  heir  of 
the  deceased  partner,  yet,  as  the  heir  holds  the  title  in  trust 
to  pay  the  debts,  and  the  aurviyor  is  charged  with  this  duty, 
his  deed  will  convey  this  equity  to  his  purchaser,  and  through 
it  he  may  call  on  the  heir  for  the  legal  title,  and  compel  him 
to  convey  it.''  Confirming  this  view  is  the  case  of  Dupuy 
▼.  Leanenworth,  17  Cal.  262,  Chief  Justice  Fields,  delivering 
the  opinion  of  the  court,  says:  '^In  the  view  of  equity  it  is 
immaterial  in  whose  name  the  legal  title  of  the  property 
atands — whether  in  the  individual  name  of  one  copartner  or 
in  the  joint  names  of  all;  it  is  first  subject  to  the  payment  of 
the  partnership  debts,  and  is  then  to  be  distributed  among 
the  copartners  according  to  their  respective  rights.  The  pos- 
sessor of  the  legal  title  in  such  case  holds  the  estate  in  trust 
for  the  purposes  of  the  copartnership.  Bach  partner  has  an 
equitable  interest  in  the  property  until  such  purposes  are 
accomplished.  Upon  the  dissolution  of  the  copartnership  by 
the  death  of  one  of  its  members,  the  surviving  partner,  wiro 
is  charged  with  the  duty  of  paying  the  debts,  can  dispose  of 
this  equitable  interest,  and  the  purchaser  can  compel  the  heita 
at  law  of  the  deceased  partner  to  perfect  the  purchase  by  oon* 
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veyanoe  of  the  legal  ^  title."  We  further  cite  the  following 
eaeea  as  fully  sustaining  the  doctrine  of  this  court:  Fairchild 
y.  FairehUd,  64  N.  Y,  471;  Uhler  v.  Semjde,  20  N.  J.  Eq.  288; 
BueJian  y.  Sumner^  2  Barb.  Ch.  165, 47  Am.  Dec.  805,  approved 
and  adopted  in  Collumb  v.  Read^  24  N.  Y.  505;  Evans  t.  Oib» 
8on,  29  Mo.  223;  77  Am.  Dec.  565;  Fall  River  Whaling  Co. 
w.  Borden,  10  Gush.  458.  We  may  have  gone  to  unneoes* 
:8ary  length  in  presenting  the  views  of  the  court  npoo  the 
•4]ueBtion,  but  we  were  induced  to  do  so  from  the  fact  that 
;there  seemed  to  be  some  misapprehension  of  the  doctrine  de- 
itermined  in  Qoodwin  v.  Stevens^  5  Gill,  27,  and  Eheri  y.  Ebert^ 
's5  Md.  838;  and  further,  since  the  decisions  of  this  court  ia 
the  cases  just  quoted,  the  question  has  by  other  courts  undec^ 
gone  careful  consideration  and  conclusive  determination,  to 
which  we  have  thought  proper  to  refer  as  illustrating  and  aua- 
iaining  the  views  of  this  court. 

We  think  the  surviving  partner  in  this  case  has  oonveyed 
to  the  trustees  named  all  of  his  individual  estate  and  prop- 
erty, and  all  the  property,  estate,  and  assets  of  his  firm,  and 
that  the  conveyance  covers  all  the  real  estate  held  in  the 
£rm's  name  situate  either  in  Baltimore  city  or  county,  in- 
cluding also  all  that  which  stood  in  the  names  of  the  indi* 
'▼idual  partners,  or  either  of  them,  which  had  been  purchased 
with  partnership  funds;  and  that  a  court  of  equity  will  re- 
gard such  real  estate,  for  the  purposes  of  the  partnership  and 
between  the  partners  and  their  creditors,  as  personal  estate 
for  the  payment  of  partnership  debts,  and  the  adjustment 
•and  winding  up  of  the  partnership  concerns,  subject,  how* 
ever,  in  all  respects  to  the  operation  and  effect  of  the  provi- 
sions of  the  insolvent  laws  of  the  state. 

8.  The  deeds  assailed  in  this  cause  were  executed  on  the 
14th  of  January,  1892;  the  bill  to  set  them  aside  was  filed 
en  the  22(1  of  the  same  month,  and  the  said  Johns  H.  R. 
Ificholson  was  on  the  24th  of  February,  1892,  adjudicated 
An  involuntary  insolvent.  The  permanent  trustee,  Samuel 
D.  Schmucker,  having  been  made  a  party  defendant  to  thia 
proceeding,  has  answered  the  same,  in  which  he  admits  the 
adjudication  of  the  said  Johns  H.  R.  Nicholson  as  an  insol- 
vent, and  that  he  has  duly  qualified  as  his  permanent  trus- 
tee, and  submits  that  the  deeds  of  trust  from  Johns  H.  B. 
Hicholson  to  John  M.  Carter  and  Matthew  K.  Aiken  which 
were  made  within  four  months  prior  to  the  adjudication  in 
insolvency  against  the  said  Nicholson  were  made  to  truateef 
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d  his  own  selection,  who  had  no  power  to  question  any  prior 
conveyances  or  preferences,  and  that  said  deeds  are  void 
within  the  purview  of  the  insolvent  laws  of  Maryland,  and 
that  the  title  to  the  property  sought  to  be  conveyed  by  said 
deeds  is  now  vested  in  said  permanent  trustee;  and  forther 
submits  that  if  the  circuit  court  of  Baltimore  city  shall  in 
the  present  case  consider  and  pass  upon  the  question  of  the 
validity  of  the  said  duplicate  deeds  of  trust  to  Messrs*  Carter 
and  Aiken,  then  he  is  entitled  to  a  decree  therein  declaring 
void  said  deeds,  and  that  he  is  in  any  event  entitled  to  a  de* 
aee  declaring  that  all  the  property  and  estate  of  every  kind 
owned  by  the  said  Johns  H.  R.  Nicholson  on  the  24th  of  Feb- 
ruary, 1892,  when  he  was  adjudicated  an  insolvent^  indud* 
ing  the  property  which  by  said  deeds  he  attempted  to  convey 
to  said  Carter  and  Aiken,  is  now  vested  in  him  as  permanent 
trustee,  and  that  said  decree  should  direct  the  said  Carter 
and  Aiken  to  transfer  and  deliver  all  such  estate  and  prop- 
erty to  said  permanent  trustee*    Since  the  passage  of  the 
act  of  1880,  chapter  172,  and  of  the  acts  amendatory  thereto, 
this  court  has  not  been  called  upon  to  determine  the  general 
scope  and  policy  of  said  laws  as  applied  in  the  settlement  of 
the  estates  of  involuntary  insolvents.    It  is  very  clear,  how- 
ever, that  full  operation  and  effect  have  not  been  given  to  the 
involuntary  clauses  which  these  acts  have  ingrafted  upon  our 
insolvent  system,  and  only  a  partial  application  has  been 
made  of  the  important  provisions  which  they  contain.     It  is 
a  reasonable  inference  to  draw  from  the  terms  and  conditions, 
which  the  legislature  in  the  passage  of  these  laws  has  em- 
ployed, that  it  was  the  intention  of  the  law-making  power  to 
recognize  the  rights  and  interests  of  those  engaged  in  trade 
and  commerce,  and  extend  to  them  such  protection  as  they 
were  fairly  and  properly  entitled  to  enjoy.     The  practice  has 
long  prevailed  in  this  state,  and,  as  already  stated,  has  re> 
peatedly  received  the  sanction  of  this  court,  of  employing 
deeds  of  assignment  for  the  benefit  of  creditors  as  a  means 
of  adjusting  and  settling  insolvent  estates.     The  practice 
then  tolerated  was  not  in  conflict  with  either  the  spirit  or  the 
letter  of  existing  law.    The  National  Bankrupt  Act  of  1867 
had,  however,  been  sufficiently  long  in  operation  to  have 
made  a  very  positive  impression  upon  mercantile  classes,  to 
the  effect  that  some  of  its  provisions  were  most  salutary,  and 
notably  its  involuntary  clause,  which  constituted  a  fair  pro- 
tection to  the  creditor  without  interfering  with  the  just  rights 
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of  the  honest  debtor;  and  in  obedience  to  this  sentiment  the 
legislature  of  1880  borrowed  from  the  bankrupt  aet  eome  of 
its  most  useful  features,  and  applied  them  to  our  ineolTeiit 
system,  which  are  now  in  force  in  this  etate.    When    the 
case  of  CoBtl^erg  v.  Wheeler^  68  Md«  266,  280,  was  before 
this  court,  Mr.  Chief  Justice  Alfey  suggestivelj  inqaired: 
*' Whether,  after  committing  an  act  of  insolvency,  and  within 
the  fonr  motiths  preceding  the  institution  of  proceedings,  any 
more  than  after  an  act  of  bankruptcy  and  within  the  time 
for  taking  proceedings,  a  debtor  can  make  a  valid  general 
assignment  for  the  benefit  of  creditors  to  a  trustee  of  his  own 
selection,  who  has  no  power  to  question  any  prior  convej^ 
ances  or  preferences  given,  is  a  question  we  do  not  now  deem 
It  necessary  to  decide.    Under  the  bankrupt  law  such  gen- 
eral assignment  could  not  be  made  to  convey  the  property  of 
the  debtor,  as  against  the  assignee  in  bankruptcy:  Buchanam 
V,  Smith,  16  Wall.  277;   Mayer  v.  Hellman,  91  U.  S.  498; 
Boese  v.  King^  108  U.  S.  879.    But  here  the  deed  of  assign* 
ment  does  not  appear  to  have  been  assailed  or  called  in  que^ 
tion  by  any  one;  and  as  long  as  it  stands  it  is  effectual  to 
transfer  the  assets  to  the  trustee  therein  named;  and  the 
creditors,  one  and  all,  have  a  right  to  receive  their  just  pro- 
portion of  the  fund  according  to  the  terms  of  the  assignment: 
Boe$e  V.  King,  108  17.  S.  879.^'    In  the  case  of  WhyU  v.  BeiU 
Machine  Co.,  61   Md.  182,  this  court,  through  Mr.  Justioe 
Alvey,  said;  ^^Tbeee  provisions  of  our  insolvent  law  that  re- 
late to  involuntary  proceedings  against  the  debtor  are  largely 
borrowed  from  the  bankrupt  act  of  the  United  States;  and 
the  construction  and  practice  that  prevailed  while  that  law 
was  in  force  are  entitled  to  great  consideration  in  solving 
qneetions  that  arise  under  our  statute."    Turning,  then,  to 
some  of  the  decisions  of  the  United  States  supreme  court  we 
find  Mr.  Justice  Miller,  delivering  the  opinion  of  the  court  in 
Trimble  v.  Woodhead,  102  U.  S.  650,  says:  '*The  primary  ob- 
ject of  the  bankrupt  law  is  to  secure  the  equal  distribution  of 
the  property  of  the  bankrupt,  of  every  kind,  among  his  cred- 
itors.   This  can  only  be  done  through  the  rights  vested  in 
the  assignee,  and  by  the  faithful  discharge  of  his  dnties": 
Mayer  v.  Hellmavi,  91  U.  S.  496;  Toof  v.  MaHin,  18  WalL  4©; 
Olewny  v.  Langdtm,  98  U.  S.  20. 

The  importance  which  properly  attaches  to  the  right  of  the 
creditors  of  the  insolvent  to  elect  the  permanent  trustee,  sab* 
jeet  to  the  approval  of  the  court,  cannot  well  be  overstated. 
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Tlie  reoord  cf  this  .appte]  f arnybei  iIIiigtEation  of  ibe  eorrec^ 
nees  of  the  Yiem  iiorein  eKprened  as  to  tho  propriety  of  al- 
lowing to  tbacxBdxtorS'  of  an  insolvent  iho  privilegpa  of  Bclecting, 
imder  the  «iq>ervi8ion  of  the  eonrt,  the  psrvm  or  persona  in 
whom  thejr  liave  eonfidenee,  and  who  are  leeoii^ized  as  poe- 
eeaeiiig  the  zequiBte  qnalifieatioaB  to  dieefaarge  the  impor- 
tant ^ioties  pettaining  to  the  office  of  permanent  trustee.  The 
bill  in  ttik  ease  ^allefHi,  as  one  of  the  grounds  ter  setting 
aside  the  deeds  as  fiDandnlent,  that  the  trustees  were  both 
disqualified,  and  assign  Teasons  tbeiefbr,  which  have  been,  in 
the  argament  in  this  court,  vary  earaestiy  preased  upon  onr 
eenoideration«  This  oonrt  in  Waters  ▼.  Ais&isU,  1  Vd.  471| 
through  Mr.  Justice  Tuck^  speaking  with  reference  to  a  fraud- 
ulent deed  says:  ^'The  trustee  does  not  elaim  as  an  ordinary 
purohaser  from  the  insolvent  would.  In  suoh  a  case  the 
grantee  takes  nothing.  But  here^  he  cannot  be  considered  as 
Toluntarily  oonveying  the  pitqyorty.  In  &et,  it  is  no  part  of 
bis  design  to  pass  Om  title  to  the  irustas  for  the  benefit  of  tlie 
creditors,  whom  be  has  attempted  to  defraud  by  the  previous 
assignment.  But  the  trustee  takes  the  property  against  the 
will  of  the  grantor*  The  fraudulent  intent  is  thus  frustrated* 
•  •  •  •  Tiie  trustee  beeomes  the  mere  officer  of  the  law,  desig- 
nated not  by  the  insolvent,  but  by  the  oourt,  to  effect  what 

the  law  designs,  and  nothing  more It  is  conceded  in 

argument,  that  if  this  were  the  case  of  an  assignee  claiming 
under  the  bankrupt  laws,  the  title  of  the  appellant  would  be 
good.  Looking  to  the  frame  and  desigpa  of  our  insolvent  sys- 
tem, we  cannot  perceive  that  there  is  any  material  difference 
between  it  and  the  proceedings  in  bankruptcy,  as  far  as  the 

title  to  property  so  situated  is  concerned The  design 

of  these  laws  was  to  secure  the  property,  so  conveyed,  to  the 
use  of  creditors.  Onr  insolvent  system  provides  a  person, 
whose  duty  it  is  to  represent  creditors,  and  to  assert  their 
claim  to  property  fraudulently  conveyed  away  by  the  peti- 
tioner." Chief  Justice  Redfield,  speaking  for  the  court  in 
Mtt$9ey  V.  Noy9$j  26  Vt  471,  says:  '^Assignments  made  di- 
Tectly  to  the  creditors,  so  as  to  require  them  to  name  the 
trustee,  and  thus  make  him  their  man,  instead  of  his  being, 
as  is  too  often  the  case,  the  mere  creature  of  the  assignor,  are 
certainly  entitled  to  the  most  favorable  consideration  of  the 
courts.'*  And  such,  we  think,  is  the  policy  which  the  legis- 
lature has  adopted  and  applied  to  our  present  insolvent  sys- 
tem.   So  far  back  as  the  decision  of  this  coott  in  iliexandir 
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▼.  Qhiselifij  5  Oill,  178,  Judge  Chamberfl,  speaking  of  the 
laws  then  in  force,  said:  ^Tlie  leading  and  general  design  of 
all  bankrupt  and  insolvent  laws  is  to  insure  a  prompt  and 
complete  settlement  of  all  the  affairs  of  the  party,  and  an 
early  distribution  amongst  the  creditors,  as  nearly  in  eqaal 
proportions  as  a  regard  to  positive  and  acknowledged  prefer- 
ences will  admit    To  facilitate  these  objects,  one  law  hhi 
wisely  given  to  the  trustee,  to  be  appointed  by  the  court,  the ' 
entire  management  of  the  estate,  subject,  of  coarse,  to  the  con- 
trol of  the  court  by  whom  he  is  appointed,  charging  him  with 
the  duty  of  paying  off  liens  and  encumbrances  to  which  the 
estate  might  be  subject    His  duty  requires  him  to  make  the  . 
earliest  disposition  and  settlement  regarding  the  interests  of 
all  the  creditors,  the  particular  lien  creditor  included,  and 
brings  all  the  claimants  before  one  tribunal,  whereas,  by 
allowing  sheriffis  and  mortgagees  to  participate  in  the  admin- 
istration of  the  trust,  adverse  interests  are  created,  delays  en- 
dangered, if  not  insured,  and  probably  different  and  possibly 
conflicting  tribunals  consulted."    See  also  Pinckney  t.  Lana' 
han,  62  Md.  447.    There  is  no  system  of  laws  more  thoroughly 
remedial  than  the  provisions  of  the  insolvent  laws,  and  espe- 
cially those  which  relate  to  involuntary  insolvency.     They 
guarantee  justice  and  equality  to  each  and  every  creditor  ac- 
cording to  his  legal  rights.    They  prevent  all  possible  conflict 
of  jurisdiction,  obviate  all  confusion,  and  provide  an  entire 
administration  of  the  insolvent  estate  in  one  court     If  fur- 
ther authority  were  needed  to  sustain  the  views  which  we 
have  expressed  concerning  the  duties  and  powers  of  the  per- 
manent trustee  in  involuntary  insolvency,  it  is  only  necessary 
to  refer  to  the  able  and  exhaustive  opinion  of  Mr.  Justice 
Clifford  in  Olenny  v.  Langdon^  98  U.  S.  20,  where  he  treats  of 
the  jurisdiction  of  courts  of  bankruptcy  and  the  powers  of 
assignees.     But  the  conventional  trustee  is  not  clothed  with 
the  powers  requisite  to  enable  him  efBciently  to  discharge  the 
duties  which  devolve  upon  him;  he  is  limited  in  his  author- 
ity to  act,  and  naturally  prejudiced  in  favor  of  the  assignor, 
because  of  the  preference  shown  him  in  his  selection  as  as- 
signee.   The  theory  upon  which  the  assignor  is  permitted  to 
'select  the  assignee  is  without  support  under  our  insolvent  law, 
and  can  no  longer  be  sanctioned,  if  full  effect  is  to  be  given 
to  the  involuntary  provisions  of  the  law.    The  record  does 
not  show  with  sufficient  certainty  the  facts  upon  which  the 
eircuit  court  for  Baltimore  county  adjudicated  Johns  H.  B. 
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Nioholflon  ma  Inaolvont^  but  the  answer  of  Mr.  Sohmacker, 
the  permanent  trnetee,  snpplies  snfficient  data  for  the  pnr* 
of  ftbis  <^nion.  For  illastration,  suppose  this  state  of 
to  exist:  That  said  J«  J.  Nicholson  and  Sons«  being 
bankers  and  doing  business  in  the  city  of  Baltimore,  and 
being  insolvent,  or  in  contemplation  of  insolvency,  did,  on  the 
14ih  of  January,  1892,  suspend  payment  of  their  negotiable 
paper,  and  failed  to  resume  payment  thereof  for  more  than 
twenty  days  thereafter,  and  on  the  9th  of  February,  1892,  and 
within  four  months  after  the  commission  of  the  act  of  insol- 
vency complained  of,  certain  creditors  filed  their  petitions  in 
tbe  proper  court  to  have  them  declared  involuntary  insoU 
▼ents;  and  further  that  said  J,  J.  Nicholson  and  Sons  were, 
on  the  24th  of  February,  1892,  adjudicated  insolvent  under 
the  involuntary  provisions  of  the  law,  in  pursuance  of  said 
petition.  Having  committed  an  act  of  insolvency  in  failing 
to  resume  payment  of  their  negotiable  paper,  within  twenty 
days  after  they  had  suspended  payment,  to  wit,  on  the  14th 
of  January,  1892,  and  the  petition  to  adjudicate  them  insol- 
vent having  been  filed  on  the  9th  of  February,  1892,  could 
J.  J.  Nicholson  and  Sons,  by  any  act  of  theirs,  suspend  the 
operation  or  annul  the  efiect  of  the  provisions  of  the  insolvent 
laws? 

A  case  somewhat  analogous  to  the  facts  just  stated  is  In  r$ 
Lanety  9  Nat.  Bank.  Reg.^  494,  where  an  application  for  an 
adjudication  of  bankruptcy  was  made  against  the  debtor,  and 
the  acts  of  bankruptcy  alleged  were  that  the  debtor  being  a 
merchant,  had  suspended  payment  of  his  commercial  paper, 
and  had  not  resumed  within  a  period  of  fourteen  days;  and 
it  appears  that  before  the  expiration  of  the  fourteen  days  the 
debtor  had  made  an  assignment  for  the  benefit  of  creditors, 
under  the  Ohio  statute,  it  was  held,  that  tbe  assignment  did 
not  prevent  the  running  of  the  fourteen  days,  and  also  held 
that  the  fact,  that  the  state  court  had  acquired  jurisdiction  of 
the  debtor's  estate,  did  not  prevent  the  bankrupt  court  from 
proceeding  under  the  bankrupt  law,  notwithstanding  no  fraud 
was  shown  in  the  assignment.  For  ns  to  adopt  a  different 
view  is  to  declare  that  our  involuntary  insolvent  laws  are 
practically  a  nullity,  and  that  they  are  wholly  inadequate  to 
aooompliah  the  object  which  the  legislature  had  in  view  in 
their  enactment.  We  however  entertain  no  doubt  as  to  their 
practical  utility,  and  legal  sufiSciency,  and  believe  that,  when 
circumstances  justify  their  application,  they  will  be  found  to 


460  •BiLBT  i^.  Cabtbb.  {Haiykmdy 

•be  both  salutary  and  effeetiTe  *in  the  solvtioii  <tf  the  eompH- 
tatioDB  and  rrregularities  which  bo  often  attend  upon  and  ire- 
qnently  ibllaw  in  the  wake  of  insolvency.    One  of  the  most 
important  attributes  of  the  power  of  the  permanent  trustee  in 
inyoluntarj  insolvency  is    that    he    is    not    limited  to  the 
assets  and  estate  of  which  the  insolvent  was  seised  and  poe- 
eeesed  at  the  date  of  his  adjudication  as  an  insolvent,  but  his 
title  relates  beck  to  the  oommeneement  of  the  proeeedings  in 
insolvency,  and  takes  effect  from  the  date  of  the  filing  of  the 
petition.    Buch,  also,  was  the  construction  placed  upon  the 
powers  of  assignees  under  the  bankrupt  act:  Oletmy  v.  Lang* 
dm,  98  U.  S.  20;  0(yrmeT  v.  Long,  104  U.  8.,  228.    We  are  of 
ophiion  that  the  legislature,  in  the  passage  of  acts  creating  a 
system  of  involuntary  insolvency,  intended  thereby  to  secure 
to  the  creditors  of  those  who  were  insolvent,  or  in  contem- 
plation of  insolvency,  the  right  to  select  the  permanent  trusteOt 
to  settle  and  wind   up  the  insolvent  estate;  and  when  the 
insolvent,  by  any  act  of  his,  seeks  to  frustrate  the  design  of 
the  law,  after  he  has  committed  an  act  of  insolvency  con- 
demned by  the  law,  by  executing  an  assignment  for  the 
benefit  of  creditors,  even  though  it  be  made  without  prefer- 
ence, and  convey  all  his  property,  nevertheless  any  creditiv 
or  creditors  holding  claims  against  the  insolvent  debtor  of 
the  amount  required  by  the  statute  can,  within  four  months 
after  the  commission  of  an  act  of  insolvency,  file  a  petition  to 
have  the  insolvent  debtor  adjudicated  an  insolvent  under  the 
involuntary  provisions  of  the  law.    This,  we  think,  is  clearly 
the  right  of  the  creditor;  but  we  must  not  be  understood  as 
deciding  that  the  permanent  trustee,  after  he  has  qualiOed  as 
such,  can  delay  the  commencement  of  proceedings  to  set 
aside  the  assignment,  until  the  conventional  trustee  has  been 
permitted  to  proceed  so  far  with  the  settlement  of  his  trust 
estate,  as  to  indicate  that  the  permanent  trustee  is  not  only 
negligent  of  his  rights  and  duties,  but  careless  in  their  per* 
formance,  and  that  he  does  not  propose  to  tiike  action  in  the 
premises.    It  would,  however,  be  impossible  to  prescribe  any 
positive  rule,  as  to  whether  tiie  application  to  set  aside  is 
made  within  a  reasonable  time  or  not,  but  this  question  can 
be  safely  left  to  the  determination  of  the  oourts  having  jaris* 
diction  of  the   subject  matter.    The   circuit  court,  in  the 
further  consideration  of  this  cause,  will  have  before  it  all  the 
parties  necessary  to  a  proper  determination  of  tiie  respeotive 
Tights  involved,  and  having  jurisdiction  of  the  subjeet  matter, 
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it  can  proceed  according  to  the  usuaKorder  of  the  court: 
Haugh  T.  MaiiUby^  68  Md.,  426.  It  follows  from  the  views 
expressed  that  the  decree  should  neither  be  afSrmed  nor 
reversed,  but  the  cause  nrast  be  remanded  for  further  pro- 
ceedings under  article  5,  section  86,  of  the  code,  as  relief  may 
be  given  and  decree  passed  between^  codefendants;  and,  as  the 
permanent  trnatae  under  the  insolvent  proceeding  sets  up  and 
makes  claim  by  his  answer  of  all  the  property  embraced  by 
the  deeds,  the  court  may  proceed  to  decree  as  the  law  requires. 
Cause  remanded  for  further  proceedings  under  article  5, 
eection  86,  of  the  code.         

P^xTinauHip— RxoHT  ov  Svavivixa  Bakxvxb  to  Maki  AssioinnniT  voa 
BuiKRT  OF  Gbbditobs.— Surviving  partners  may  mak*  an  aiBignmant  of 
the  firm  property  te  tha  benefifcel  iU  oreditorvto  tb* aama^xtant  tiiat  all 
the  partner*  oonld  wera  all  livipg:  PaUon  v.  Lrftwich^  S6  Ta.  421;  19  Am. 
St.  Rep.  902,  and  note;  Skammdk'T.  Oktndigr,  40  Kan.  516;  10  Am.  St.  Rep. 
SST,  umI  netas  WmmmtT.  Whkhm  li9  M.  Y.  3t9t  4  Am.  8«i  Rep.  460,  and 
■ate;  note  toSUekirr.  iWlir.  66  Am.  Dee.  80S. 

ImAn  Pmboms  TACrorrr  or  Dnos  or.— A  deed  of  a  hinaftic  not  nnder 
gsaxdlaBdiip  i»  noivoia:  Odom  v.  SedMt,  104  H.  (X  516;  17  Am.  Sk  Rep. 
686,  and  note^  anch  a  deed  is  voiddile  only,  not  void:  Pmrmm  v.  Oox^  71 
Tex.  2M$  10  Am.  SI  Rep.  740;  and  note  with  oasea  coHeeted.  See  alao,  for 
s  farther  diaeMaum  of  tiiia-  doctrine,  the  notea  to  AUU  v.  BUUngs,  89  Am. 
Dae.  740,  mkAJatihom  ▼.  JShj^,  15  Am.  Dee.  364b  To  render  tiiejdeed  of  an 
iwaana  peraon  aol  OMreiy  voidalHe^  bnt  abeolately  void,  it  mait  appear  that 
ike  grantor  waa,  at  the  time  he  exeented  it,  absolutely  and  oompletely  nn« 
nblo  to  nnderatand  the  nature  of  the  tranaaetion:  Aldrkk  T.  Batkjf^  122 
K.  T.  86L 

Aasrainciorr  idb  Bbncfit  of  Gbbditobs— HnroKRivo  ako  Dslatiito 
dnonoBS. — An  intent  to  hinder  and  delay  ereditora  by  an  aaaignment  for 
the  benefit  of  creditors  rendara  it  irandolent  and  void:  NichoUm^  v.  LeairiU, 
6  N.  Y.  610;  57  Am.  Dec  490;  Arthur  v.  Commercial  etc  Bant^  9  Smedes  ft 
IC  894;  48  Am.  Dee.  710;  Ben  r.  ffe$8,  117  N.  T.  806;  Buri  v.  McKinhtry^ 
4  Mian.  204;  77  Am.  Dea  607;  Kmghi  r.Paehr,  1  Baaa  Oh.  214;  72 Am. 
Deo.  888,  and  note;  ^oimi^s  v.  JTa^jb,  92  K.  a  493;  68  Am.  Rep^  423.  Un- 
leaa  the  intent  to  hinder  and  delay  ereditora  is  olearly  visible  in  an  assign- 
Bent  lor  the  benefit  of  ereditora  it  should  not  be  held  void:  McCalUe  v. 
Walkm,  tt  Ga.  611;  95  Am.  Dea  880,  and  note.  An  assignment  will  be 
vaUd  notwHhetaodiag  the  deb4er  omtemplated  the  hindoianoa  and  delay  of 
amditors^  if  tho  purpose  of  the  dead  is  to  pay  honeat  debts:  BaUwm  v.  Peet^ 
22  Tez.  708;  76  Am.  Dec.  806,  and  note;  or  where  anch  delay  or  hindaranoe 
fonowr  only  aa  an  incident  to  the  assignment:  HauU  T.  BomL  95  Mo.  60; 
6  AmL  St,  B«fb  ta,  aad  aeta. 


CASES 


SDPEEME  JUDICIAL  COUBT 


MASSAOHUSETTa 


FoBD  V.  Basthahpton  Bubbbb  Thbbab  Go. 


(US  Ximomnn^  M.] 

(taroBAnoa%  IhnDwnm,  Biobt  (up  Aohoh  vob.— WIimi  a  diTidend  hti 
baen  dtdaiod  and  beoome  payable  aooording  to  tfaa  taroa  of  tha  voli 
daolaring  it  aaoh  atoekholdar  haa  tha  right  to  dauaad  pajmant  of  tha 
proportional  part  whioh  belongs  to  hia  ahaxe  of  atook,  and  to  am  tha 
eorporation  for  it  if  it  doea  not  pay  on  demand. 

00]iPORATXOirS--Ck>NBII>BRATIOM  FOR  THB    PrOKISB  OF  A  OoBPORATHni  W 

Pat  a  Diyiobiid  la  Nor  Rbquirsd. — ^The  oaose  of  aotioa  in  favor  el 
aaoh  atookholder  and  againat  the  eorporation  doea  not  ariae  from  any 
aotnal  oontraot  between  the  oorporation  and  ita  atookholdera,  but  from 
the  nature  of  the  organization  and  the  relation  of  the  atockholdan  to 
the  oorporation  and  ita  property. 
C0BPORATI0N8— D1YIDKND8,  RiauT  TO  Rboiho  Von  Thxrbiok.— If  a 
dividend  haa  been  declared  by  a  vote  of  the  directon^  payable  at  a 
fntare  time,  the  vote  deelaring  it  may  be  rescinded  at  a  anbaeqnent 
meeting  of  the  directors,  held  before  the  dividend  beoomea  payaUe^  and 
before  the  fact  that  it  haa  been  declared  haa  been  made  public,  or  eom* 
mnnieated  to  the  stockholders,  or  any  fund  set  aside  for  its  paymeni 

Action  for  money  had  and  received  by  which  the  plaintiff 
Bought  to  recover  the  amount  of  a  twenty  per  cent  dividend 
declared  by  the  defendant  on  June  16,  1891,  on  fifty*two 
Bhares  of  stock  held  by  the  plain ti£f«  The  dividend  web,  bj 
the  terms  of  the  vote  declaring  it,  payable  on  June  28d  of  the 
same  year.  On  the  day  the  dividend  was  declared  the 
annual  meeting  of  the  stockholders  was  held,  and  a  new 
board  of*  directors  elected.  This  board  assembled  on  the 
same  day,  and  rescinded  the  vote  of  the  twenty  per  cent 
dividend,  and  in  place  thereof  declared  a  dividend  of  eiz  per 
oent  only.    The  oorporation  had  abundant  means  of  paying 

the  twenty  per  cent  dividend,  but  it  did  not  Bet  aside  any 

es2 
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fand  for  that  purpose.  Its  treasurer  tendered  plaintiff  the 
amoont  of  the  six  per  cent  dividend,  which  he  refused  to  ac- 
cept, and  thereupon  brought  this  action.  The  trial  court 
decided  that  the  directors  had  power  to  rescind  the  finft 
dividend,  and  therefore  that  plaintiff  could  not  recover. 

O.  M.  Steams^  for  the  plaintiff. 

W.  O.  BoBsetU  for  the  defendant. 

FiKLD,  C.  J.    It  seems  to  be  settled  that  when  a  dividend 
haa  been  fully  declared  the  corporation  thereby  manifests  its 
intention  that  the  amount  of  the  dividend  should  be  oon- 
Bidered  as  having  been  separated  from  the  other  property  of 
the  corporation,  and  as  having  become  the  individual  prop- 
erty of  the  stockholders,  and  that  therefore  when  the  di^- 
dend  becomes  payable  according  to  the  terms  of  the  vote 
declaring  it  each  stockholder  has  a  right  to  demand  payment 
of  the  proportional  part  of  the  dividend  which  belongs  to  his 
shares  of  stock,  and  to  sue  the  corporation  for  it,  if  it  is  not 
paid  on  demand.    In  some  cases  money  or  other  property 
equal  to  the  whole  amount  of  the  dividend  declared  has  been 
specifically  set  apart  as  a  fund  appropriated  to  the  payment 
of  the  dividend,  and  the  stockholders  have  been  regarded  as 
the  ee$tui$  que  truH  of  this  fund,  each  entitled  to  his  share. 
In  other  cases  the  corporation  has  credited  the  stockholders 
with  the  amount  of  their  shares  of  the  dividend,  and  the 
stockholders  have  assented  to  this,  and  the  amount  so  credited 
has  been  regarded  as  a  debt  of  the  corporation  to  the  stock* 
holders,  or  the  corporation  has  paid  to  some  of  the  stock- 
holders their  shares  of  the  dividend,  and  has  refused  to  pay 
anything  to  the  otliers,  and  it  has  been  held  that  the  corpo- 
ration must  pay  all  alike:  See  Beers  v.  Bridgeport  Spring  Co^ 
42  Conn.  17;   State  v.  Baltimore  etc.  R.  R.  Co.,  6  Gill,  363;. 
King  v.  Paterzon  etc.  R.  R.  Co.,  29  N.  J.  L.  504;  Jermain  v. 
Lake  Shore  etc.  Ry.  Co.,  91  N.  Y.  483;  Hopper  v.  Sage,  112 
N.  Y.  530;  8  Am.  St  Rep.  771;  Jackson  v.  Newark  Plankroad 
Co.,  81  N^  J.  L.  277;  Wheeler  v.  Northtoestem  Sleigh  Co.  89 
Ped.  Bep.  347.     When  a  dividend  has  been  declared  payable 
at  a  definite  future  time,  but  no  fund  has  been  set  apart  for 
the  payment  of  the  dividend,  and  the  corporation  meanwhile 
becomes  insolvent,  whether  the  stockholders  to  the  extent 
of  their  proportions  of  the  dividend  should  share  ratably  with 
the  creditors  of  the  corporation  in  its  property  has  not,  so  far 
as  we  know,  been  recently  considered,  but  the  decision  in 
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Lowene  t.  American  Ins^  Co.j  6  Paige,  482,  is  that  they  thoald. 
The  Betting  apart  of  a  fund  to  pay  a  dividend  hae  been  hald 
to  give  a  lien  upon  it  to  the  stockholdetB,  which  tfaey  eaa 
enforce  to  the  exclusion  of  the  general  creditors  of  the  corpo- 
ration: InreLe  Blatui,  14  Hun,  8,  and  75  N.  Y.  598;  L$  Ray 
▼.  Globe  Ins.  Co.^  2  Edw.  Ch.  657.  The  English  oorapanieB' 
act,  1862  (25  &  26  Vict.,  c.  89,  sec.  38,  cl.  7),  provides  that 
**no  sum  due  to  any  member  of  a  company,  in  his  char- 
acter of  a  member,  by  way  of  dividends,  profits,  or  otherwise, 
ahall  be  deemed  to  be  a  debt  of  tiie  company,  payable  to 
such  member  in  a  case  of  comi>etition  between  himself  and 
any  other  creditor  not  being  a  member  of  the  oompany;  bat 
any  such  sum  may  be  taken  into  account  for  the  porpoees 
of  the  final  adjustment  of  the  rights  of  the  contribwtoriee 
amongst  themflelves/*  Upon  these  questions,  however,  we 
desire  to  express  no  opinion. 

It  has  been  argued  that  these  is  do  oonsideration  fiir  the 
promise  of  a  oorpoBation  to  pay  a  dividend  to  its  stoddiold^ 
ers,  but  we  think  that  the  cbetrine  of  consideimtMBr  applicable 
to  a  simple  contract  between  persons  having  no  fiduciary  lelap 
tions  to  each  other  is  not  ajipHeable  to  such  promise.  It  is 
the  object  of  a  private  business  oorporatmi  to  make  money 
for  its  stockholders,  and,  under  our  laws^  it  is  ordinarily  tb» 
duty  of  the  directors  from  time  to  time  to  declare  dividends 
out  of  the  net  earnings,  if  there  are  any,  and  it  must  be  left 
largely  to  the  discretion  of  the  directors  to  determine  when 
and  for  how  much  such  dividends  should  be  declared.  The 
whole  property  of  the  corporation  is  held  on  a  sort  of  trust  for 
the  stockholders,  and  the  directors  are,  in  a  general  sense,  the 
managers;  and  when  a  dividend  is  declared  by  the  directors^ 
the  declaration  is  a  determination  by  a  body  authorised  to 
.  make  it  that  the  amount  of  the  dividend  should  be  taken 
from  the  property  of  the  corporation  and  paid  over  to  the 
stockholders.  The  cause  of  action  of  each  stockholder  against 
the  corporation  for  nonpayment  of  the  dividend  does  not  arise 
from  any  actual  contract  between  the  corporation  and  its 
stockholders,  but  from  the  nature  of  the  organisation,  and  the 
relation  of  the  stockholders  to  the  corporation  and  its  prop^ 
erty.  Unless  the  rights  of  creditors  intervene,  or  the  cerpo* 
ration  is  enjoined  from  paying  the  dividend,  on  the  ground 
that  the  dividend  has  not  been  earned,  or  on  some  other 
ground,  the  amount  of  the  dividend  after  it  has  been  de* 
clared  and   has  become  payable  is  considered  as  propeiiy 
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held  by  the  oorporation  for  ibe  use  of  the  stockholdeni  indi* 
viduallj,  and  the  stookbolders  may  recover  their  aharee  ea 
Booney  or  property  had  and  received  to  their  nee.  We  have 
been  able  to  find  little  or  no  authority  on  the  preciae  queation 
involved  in  tbia  caae,  namely,  whether,  after  a  dividend  baa 
been  duly  declared  by  a  vote  of  the  directors,  but  payable  at 
a  future  time,  the  vote  can  be  reaeinded  at  asubaequeni  meet- 
ing of  the  directors,  held  before  the  time  at  which  the  divi* 
dend  becomea  payable  according  to  the  rote,  when  the  &ct 
that  a  dividend  has  been  declared  has  not  been  made  public, 
or  in  any  manner  communicated  to  the  stockholders,  and 
when  no  fund  has  been  set  apart  for  the  payment  of  the  divi* 
dend.  On  principle,  we  do  not  see  why  the  directora  may  not 
rescind  such  a  vote,  under  the  circumstances  stated.  By  the 
▼ote  no  specific  property  passed  to  the  stockholders*  If  the 
vote  be  regarded  as  a  declaration  of  trust  in  favor  of  the  stock- 
holdera,  it  oould  be  revoked  before  it  waa  communicated  to 
them  or  any  property  was  identified  and  set  aside  for  them. 
Indeed,  cases  may  easily  be  supposed  of  such  a  change  in 
the  affaire  of  a  corporation,  between  the  time  when  a  divi- 
dend ia  declared  and  the  time  when  it  becomea  payable,  as  to 
make  the  exercise  of  such  a  power  by  the  directors  useful,  if 
not  necessary,  for  the  successful  continuance  of  the  business 
of  the  corporation.  It  appears  in  the  present  case  that  the 
meeting  of  the  new  directors  at  which  the  vote  waa  rescinded 
waa  held  after  the  annual  meeting  of  the  stockholders,  but  on 
the  same  day  as  the  meeting  of  the  directors  at  which  the 
vote  was  passed,  which  was  held  just  before  the  meeting  of 
the  stockholders;  and  that  at  the  meeting  of  the  stockholders 
'^  the  president  did  not,  as  had  for  many  years  been  the  cus- 
tom, announce  that  any  dividend  had  been  declared,  or  pro- 
mulgate the  same  to  the  stockholders";  and  it  does  not  appear 
that  any  of  the  stockholders,  except  the  directors,  knew  of  the 
original  vote,  or  that  any  of  the  stockholders  had  made  any 
contracts,  incurred  any  liability,  or  done  anything  relying  on 
the  vote.  It  also  appears  that  no  fund  was  distinctly  set  apart 
for  the  payment  of  the  dividend  before  the  vote  was  rescinded. 
As  the  paaaage  of  the  vote  did  not  constitute  an  actual  con- 
tract of  the  corporation  with  its  stockholders,  but  waa  merely 
a  mode  of  dividing  the  earninga  of  the  property  of  the  cor- 
poration among  the  atockholdera,  we  are  of  opinion  that  be> 
fore  the  division  had  been  actually  made,  and  before  the 
position  of  the  stockholders  had  been  changed  in  reliance  on 
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tbe  Tota — certainly  before  the  passage  of  the  vote  had  been 
made  public,  or  communicated  to  the  Btockholdens — ^it  was 
within  the  power  of  the  directors,  at  a  meeting  subsequent  to 
that  at  which  the  vote  was  passed,  to  rescind  it  In  this  ac- 
tion at  law  we  cannot  supervise  the  exercise  of  this  power  by 
the  directors. 

Judgment  for  the  defendant. 

« 

OoBPORATions— RiOBET  TO  DiviDVKDS. —Dividends  belong  to  the  owner 
of  the  stock  at  the  time  they  are  declared,  although  they  are  made  payable 
ftt  a  fatnre  date:  Hopper  v.  Sage,  112  K.  T.  ftSO;  8  Am.  St.  Rep.  771.  IHt- 
idends  declared  on  stock  in  corporations  are  payable  on  demand:  Armani  ▼• 
New  Orleane  etc  B.  R,  Co.,  41  La.  Ann.  102a  See  extended  note  to  Good* 
win  V.  Hanfy,  99  Am.  Dec  76S. 


Robertson  v.  Rowbll. 

[IBB  UAmACBvtaem,  M.) 

A  MimBiSD  WoMAH  Ano  HxR  Skpabatb  Estate  Ars  Bouhd  sr  Has  Ix- 
DOBsncxNT  on  a  promissory  note  to  a  third  person  when  snoh  note  par« 
ports  to  be  payable  to  her  order,  thoagh  it  was  given  for  a  pre-existing 
debt  of  her  husband,  if  it  was  made  pursuant  to  an  agreement  between 
the  indorsee  and  the  husband  that  if  the  note  should  be  paid  it  should 
be  in  settlement  of  aU  claims  between  the  parties.  The  implied  proni* 
ise  not  to  sue  on  the  note  against  the  hnsbaud  until  the  maturity  of  th« 
note,  nor  afterwards,  if  it  shonld  be  paid  when  due^  is  a  yalnsl»lo  oon* 
sideration,  sufficient  to  support  the  promise  of  the  wife  implied  from 
her  indorsemeitt. 

HmOTTABLI  iNSTRUMBNTa — CoSBmEBATIOV — KnOWLKDOB  OV  THB  CONSXIK 

■BATION  by  one  indorsing  a  promissory  note  for  the  accommodation  of 
another  is  not  necessary  except  when  the  note  has  been  Issued  and  bo. 
come  operatiTC  before  such  indorsement,  and  the  indonement  mns% 
therefore  be  regarded  as  a  new  contract. 

Bill  in  equity  to  hold  a  married  woman  upon  three  prom* 
iBSory  notes  signed  by  her  husband,  payable  to  her  order,  and 
which  Bbe  had  indorsed  to  plaintiff. 

E,  L  Smith  and  C.  M.  Ludden^  for  the  plaintifiii. 

W,  H*  Powers  and  N.  Currier^  for  the  defendants. 

Knowlton,  J.  The  only  question  reserved  by  this  report  la 
whether  the  bill  shonld  be  dismissed  on  the  ground  that  the 
notes,  as  against  the  defendant,  Elizabeth  B.  Rowell,  were 
without  consideration.  A  written  agreement  was  made  be* 
tween  the  plaintiff  Robertson  and  William  6.  Rowell,  the 
husband  of  the  female  defendant,  referring  to  the  notes  tat 
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oot  in  the  bill,  and  providing  that  if  paid  to  the  said  Robert* 
eon  they  should  be  a  settlement  in  full  of  all  claims  between 
the  parties  up  to  that  date;  but  if  any  of  them  should  not  bo 
paid,  the  account  should  stand  as  stated  in  the  ledger  of  Bob* 
ertson.  The  notes  were  signed  by  William  B.  Bowelly  and 
made  payable  to  the  order  of  Elizabeth  B.  Bowelly  and  on  the 
back  of  each  were  written  the  words:  '*  I  hereby  charge  mj 
separate  estate  with  the  amount  of  this  note.''  The  agree* 
ment  and  all  the  notes  were  signed  by  William  B.  Rowell^ 
and  were  left  with  Bobertson.  A  week  or  two  afterwards  Mr* 
Rowell  brought  his  wife  into  the  city,  and  she  went  with  him 
to  the  ofiBce  of  Bobertson  and  put  her  name  on  the  back  ol 
each  of  the  notes  under  the  words  written  there.  Bobertsoa 
was  away,  but  had  left  the  papers  with  his  book-keeper. 

It  is  evident  from  the  form  of  the  notes  and  from  the  written 
agreement  that  they  were  left  incomplete,  and  were  not  de- 
signed to  be  held  as  contracts  until  signed  by  Mrs.  BowelL 
They  were  payable  to  her  order,  and  were  to  be  indorsed  by 
her  before  they  would  be  in  a  condition  to  be  used  by  Bob* 
ertson.     We  do  not  understand  the  court  to  find  that  tba 
papers  were  delivered  as  binding  contracts  when  they  were 
left  with  Bobertson,  but  merely  left  with  him  to  be  held  fiff 
completion  by  the  signature  of  Mrs.  Bowell,  and  for  fhtoie 
delivery.    It  is  apparent  that  the  transaction  was  inchoate 
nntil  the  notes  were  signed  by  her  and  the  papers  snbee- 
quently  delivered  to  take  effect  as  contracts.    It  is  also  man- 
ifest that  she  intended  to  lend  her  credit  to  her  husband.    It 
is  found  that  it  was  a  part  of  the  original  agreement  that  she 
should  do  sa    That  there  was  such  an  oral  agreement  ie 
oompetent  evidence,  in  connection  with  the  other  facts,  to 
show  that  the  papers,  when  left  with  Bobertson,  were  not  de- 
livered, but  merely  left  to  await  completion.     When  com- 
pleted they  were  to  be  used  by  him  according  to  the  terms  at 
the  written  contract,  and  they  were  in  fact  so  used.    It  was  a 
common  case  of  an  accommodation  indorsement.    The  words 
written  over  the  signature  of  Mrs.  Bowell  had  no  tendency  to 
show  the  nature  of  her  obligation.    They  were  entirely  eon* 
sistent  with  any  kind  of  an  obligation,  and  as  consistent  with 
one  as  another.    Without  them  her  signature  constituted  an 
ordinary  indorsement;  with  them  it  was  neither  less  nor  more. 
If  she  made  any  kind  of  a  contract  her  separate  estate  would 
be  chargeable  for  the  performance  of  her  undertaking  as  well 


468  Robertson  v«  Rowelu  [Uaas* 

withooi  ikese  words  aa  with  theoi:  Public  Statutes,  c  147, 

The  case  differs  from  TykilU  ▼.  BaxHiQlomem^  12  Met  45^ 
and  Belcher  v.  Snitkf  7  Cush.  482,  in  which  the  signature  on 
the  baek  of  the  note  waa  appended  to  the  special  and  peculiar 
contract  of  guaranty. 

If  there  was  a  sufficient  consideration  for  the  notes  between 
Bobertsoa  and  her  huaband  she  was  bound,  for  she  signed 
before  the  notes  wece  used^  knowing  that  her  husband  was  to 
use  them.  There  was  a  valuable  consideration  moving  from 
Robertson  in  his  inoplied  promise  contained  in  the  writing 
not  to  Bue  on  the  account  until  the  maturity  of  the  first  note, 
nor  afterwards  if  the  notes  were  paid  when  due.  It  was  im- 
material whether  she  knew  the  nature  of  the  consideration  or 
not  It  was  enough  that  she  gave  her  husband  the  use  of  her 
name  and  credit  in  his  transaction  with  a  third  person:  Chir^ 
eopee  Bank  v.  Chopin^  8  Met.  40;  Stoddard  v.  Kimhally  4  Cush. 
604„and  6  Cuah.  469;  Hilton  v.  Smithy  5  Gray,  400. 

The  cases  which  hold  that  knowledge  of  the  consideration 
by  one  putting  his  name  on  a  note  for  the  accommodation  of 
another  is  necessary  to  bind  him  are  where  a  note  had  pre- 
viously taken  effect  aa  a  contract,  and  a  new  and  independent 
consideration  is  required  for  the  new  contract:  EUU  v.  Clark^ 
110  Mass.  S89;  14  Am.  Rep.  609;  Pratt  v.  Hedden^  121  Mass. 
116'|  Rogers  v.  Union  Stone  Co.^  130  Mass.  581;  39  Am.  Rep. 
478.  In  such  cases,  the  new  contract  being  between  the 
holder  of  the  note  and  a  new  party,  if  the  consideration 
moves  from  the  bolder  it  must  be  known  to  the  signer  or 
there  is  no  mutuality,  and  it  is  not  a  consideration  between 
the  parties  to  the  contract 

We  are  of  opinion  that  on  the  facts  reported  there  was  a 
good  consideration  for  the  promise  of  tlie  female  defendant^ 
and  the  case  must  stand  for  a  further  hearing. 

So  ordered.  

Husband  and  Witb— Non  by  Witb. — ^Liabiutt  of  Sspakatb  Prof- 
BHTT:  See  Evmia  v.  Caiman,  92  Mieh.  427;  31  Am.  St.  Rep.  606.  A  mar- 
ried woman  is  personally  liable  on  a  note  aigned  by  her  and  her  hnsband. 
Mid  hj  her  delivered  to  him  to  negotiate:  Nel$cm,  v.  McDonald,  80  Wis.  606; 
27  kuu  St.Eep.  71;  Binney  v.  Olob9  NaL  Bank,  150  Mass.  574.  A  married 
woman'a  note  creates  an  indebtedness  against  her  if  she  has  separate  prop- 
erty or  business:  O^MalUf  v.  Buddy,  79  Wis.  147;  24  Am.  St.  Rep.  702.  A 
note  given  by  a  married  woman  in  payment  of  her  hos^nd'a  debts  is  Talid, 
nd  her  separate  property  may  be  applied  in  payment  of  it:  Deaingw,  BogU^ 
%  Kan.  525;  12  Am.  Rep.  480;  First  NaJL  Bank  ▼.  Dohn,  62  N.  J.  L  863; 
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(fh,  w.  JltiiBrf,  1»  JL  Y,  tIJfe  a 

. .  ImIiU  mk  bar  iadcncaBnMntd)!  jimato  iiwfiiiiBA  by  bar  A» 

'Om  9c1A  ti  «  ompoimtioB  in  wluch  «b«  Is  a  atodUioldars  Mmmll  ▼• 
t  Ani  IMfc^  «i  nib.  VTl;  18  Am.  Bsp.  414. 

Kbootiaslb  iHsnuntsBn— I^uLBurr  a 


pBily  t«  ih0  ttol%  «b4  tbi  «rigiaid  oonndvalioa  for  tb«  a<ih»  is  tb» 

for  bia  gniiwrtolrn^:  Cmma  t.  ir«H  18  HL  OSZi  56  Am.  Beo.  tfi. 

Bote;  If  r^iU  ib  Mc/rm^  9  Gray,  S37;  flO  Am.  1)^^  291,  and  note;  nola 

S^VtT.  VbAto,  IB  AiB.  Bm.  186;  Awtf'Y.  Jfori^^  1  OoL  195;  91  Am. 
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PM  MimMnmii^  JS7d 

BvzDnnm. — Wsm  jDHABAcnK  Is  iv  Isans  it  may  be  sboara  ei^y  Igr  eiri* 
denoe  of  general  reputation*  and  not  by  proof  of  apeoific  acta. 

BnsKKcm  oar  Othxr  Falbb  avd  Wkonofdl  Aocusatiofs.— In  an  action  by 
a  married  woman  for  an  indeeent  aaaanlt^  alleged  to  bave  been  com* 
aaitted  oo  bar  by  tbe  defendant  it  ia  -not  proper  to  reeeeve  OTideneB^ 
ttven  in  mitigatiflo  of  damageat  tnnding  toproTe  tbat  abe,  aome  twenty 
years  before,  bad  made  falee  chafes  of  a  similar  nature  against  otbetr 
persons,  and  tbereby  obtuned  money  from  them. 

Iv  BviDUWUi  iRomf rvnnrr  vwi  Arr  Pubp^sb  Ib  AmrnsD,  sad  may  bars 

jvy  iu  ilstiiiiiiiiMug  a  wmAmml  amue^ia  ■ismiiml  inust>be 


AcTTOH  to  recover  for  sn  alleged  ind^eoent  mBSBuK  upon 
plaintiff,  a  married  woman.  The  defendant  denied  the  ooni* 
iniBsion  of  any  aseanlt  upon  plaintiff,  and  offered  evidenoe, 
which  was  received  by  the  conrt  against  her  objection,  tending 
to  prove  that  at  various  times,  about  twenty  years  previously 
to  trial,  the  plaintiff  had  made  similar  charges  against  other 
persons,  and  that  emeh  charges  were  false,  and  that  on  one 
occasion,  in  conversation  with  the  witness  Fottlcr,  on  stating 
that  she  had  got  money  with  which  to  purchase  certain  prop- 
erty, had  further  remarked  that  **9he  knew  how  to  get  money 
oat  of  those  rich  old  fellows,"  and  that  **  As  long  as  her  hus- 
band did  not  find  fault  it  was  all  right"  Verdict  fior  tiie  de- 
fendant. 

W.  A.  QUeand  C.  S.  Foriw,  for  the  plaintiff, 

Fl  A.  B.  HophkiB  and  F.  B.  Braiih^  ior  the  defendant. 

Knowltoh,  J.    The  defendant  was  allowed  to  introduce  evi* 
dence  of  several  traneaetione  and  conversations  with  the  plui 


470  MiLLBB  «•  Curtis.  [Mass. 

tiff,  all  occurring  more  than  twenty  years  ago,  which  tended 
to  show  that  she  had  repeatedly  made  false  charges  of  inde- 
eaat  assanlts  upon  her,  with  a  view  to  extort  money  from  in- 
nocent men.  The  defendant  denies  the  charge  made  againat 
him  in  the  salt,  and  contends  that  the  plaintiff  is  trying  un- 
{astly  to  obtain  money  from  him* 

Iq  any  case,  where  the  question  is  whether  the  defendant 
has  committed  a  crime,  it  would  naturally  affect  the  opinion 
of  jurors  to  know  that  he  had  often  committed  similar  crimes; 
but  evidence  of  such  facts  is  never  admitted  to  prove  a  de- 
fendant's guilt:  Commonwealth  v.  Jackson,  132  Mass.  16;  Cam^ 
Wionwealih  v.  Robin$onj  146  Mass.  571.    That  a  person  baa 
committed  one  crime  has  no  direct  tendency  to  show  that  he 
committed  another  similar  crime  which  had  no  connection 
with  the  first;  and  a  person  charged  with  one  offense  cannot 
be  expected  to  come  to  court  prepared  to  meet  a  charge  of 
another.     If  the  doing  of  one  wrongful  act  should  be  deemed 
evidence  to  prove  the  doing  of  another  of  a  similar  character 
which  has  no  connection  with  the  first,  issues  would  be  mnl- 
tipUed  indefinitely  without  previous  notice  to  the  defendant^ 
and  greatly  to  the  distraction  of  the  jury.     It  is  too  clear  for 
argument,  under  the  authorities,  that  most  of  the  evidence 
excepted  to  was  not  competent  on  the  question  of  liability, 
and  the  defendant  does  not  seriously  contend  that  it  was. 

It  is  argued,  however,  that  it  was  competent  on  the  question 
of  damages,  and  the  jury  were  instructed  to  consider  it  only 
on  that  question.     There  is  much  authority  for  the  proposition, 
that  in  a  suit  of  this  kind,  when  a  plaintiff  seeks  damages  for 
an  injury  to  her  feelings,  growing  out  of  the  indecency  of  the 
defendant's  conduct,  her  character  in  regard  to  chastity  is  in 
issue,  and  her  damages  depend  somewhat  on  the  question 
whether  she  is  a  virtuous  woman,  who  would  be  greatly 
shocked  at  the  peculiar  nature  of  the  assault,  or  a  woman 
who  is  accustomed  to  yield  herself  to  illicit  intercourse.    There 
baa  been  much  difference  of  opinion  among  judges  in  regard 
to  the  evidence  to  be  received  in  such  cases.    It  has  been  held 
that  evidence  of  general  reputation  in  regard  to  chastity  is 
competent,  and  sometimes  that  specific  acts  of  lewdness  may 
be  shown,  and  sometimes  that  they  may  not:  Mitchell  v.  Work^ 
18  R.  I.  645;  Gore  v.  Curtis,  81  Me.  403;  10  Am.  St  Rep. 
265;   Watry  v.  Ferber,  18  Wis.  500;  86  Am.  Dec.  789;  Ford  v. 
Jones,  62  Barb.  484;  QuleretU  v.  McKitUey,  27  Hun,  320,  324. 
also  Sheahan  v.  Barry,  27  Mich.  217;  Johnson  v.  Cavdkins^ 
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I  Johns.  Cas.  116;  1  Am.  Deo.  102;  We$t  ▼.  Druff^  65  Iowa, 
885;  WhiU  ▼.  MurOand,  71  III.  250;  22  Am.  Rep.  100;  Love 
▼.  Moioner,  6  Baxt.  24;  82  Am.  Rep.  622;  Carpenter  ▼.  IFaU, 

II  Ad.  A  B.  808;  BoyiUon  r.  Kellogg^  8  Mebb.  189,  8  Am.  Dec 
122. 

If  it  were  permissible  to  show  specific  acts  of  criminal  in* 
terconrse  on  the  part  of  the  plaintiff  to  affect  the  damages  to 
be  awarded  in  actions  for  an  indecent  assault,  it  would  not 
follow  that  the  evidence  excepted  to  in  the  present  case  should 
have  been  admitted.  Most,  if  not  all,  of  this  testimony  tended 
to  prove,  not  that  the  plaintiff  had  had  criminal  intercourse 
with  other  men,  but  that  she  had  falsely  pretended  that 
others  had  indecently  assaulted  her,  with  a  view  to  extort 
money  from  them.  The  rule  contended  for  certainty  should 
not  be  extended  so  far  as  to  admit  testimony  of  common 
crimes  and  ordinary  wrongful  acts,  merely  to  show  general 
depravity. 

But  we  are  inclined  to  hold  the  evidence  incompetent  on 
broader  grounds.  It  is  a  general  rule,  which  has  been  ad- 
hered to  with  great  strictness  in  this  commonwealth,  that, 
when  character  is  in  issue,  it  may  be  shown  only  by  evidence 
of  general  reputation,  and  not  by  proof  of  specific  acts.  This 
is  the  rule  in  actions  of  slander:  Chapman  v.  Ordway^  6 
Allen,  598;  Parkhwrsi  v.  Ketchum^  6  Allen,  406;  88  Am.  Dec. 
639;  Clark  v.  Brown^  116  Mass.  504;  McLaughlin  v.  Cotoley^ 
131  Mass.  70.  So  also  in  prosecutions  for  rape,  where  the 
character  for  chastity  of  the  woman  is  involved:  Common^ 
Vfedlth  V.  Harris^  181  Mass.  836.  The  same  rule  applies  in 
criminal  cases  where  the  accused  introduces  evidence  of  his 
good  character,  and  there  is  evidence  in  rebuttal:  Common* 
walth  V.  O'Brien,  119  Mass.  842;  20  Am.  Rep.  825. 

The  principal  reason  for  this  rule  is,  that  a  multiplicity  of 
issues  would  be  raised  if  special  acts,  covering  perhaps  a  life* 
time,  could  be  shown.  It  might  be  necessary  to  go  into  the 
circumstances  attending  each  act  before  it  could  be  deter- 
mined what  its  nature  was,  and  what  effect  should  be  given 
to  it.  It  would  be  impossible  for  the  opposing  party  to  be 
prepared  to  meet  evidence  upon  matters  in  regard  to  which  he 
had  no  notice,  and  great  injustice  might  be  done  by  hearing 
biased  and  false  testimony  to  which  no  answer  could  be  made. 

We  are  of  opinton  that  it  is  safer  and  better,  in  cases  of 
this  kind,  to  adhere  to  the  rule  that  excludes  evidence  of  spe- 
eific  acts  when  offered  for  the  purpose  of  showing  character. 
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In  OorB  ▼.  Ctff<i%  81  Me.  403, 10  Am.  St  Rep.  96$,  ttiia  nd# 
VM  applied  4o  a  oaee  «lin«il  eocact^  like  the  «ovm  at  bar. 
Thepe  ia  Beme'^oatiil  for  the  eontendtti  tliat  the  teMimon j 

of  Fouler  was  adnilMihle  on  the  main  iaaue,  aa  a  deelaratica 
of  a  purpose  on  the  plaintiff's  part  to  obtain  money  by  falsely 
aoeuaing  men  of  siuiking  indeoest  assbulta  XBfeti  faar.  If  it 
were  €lear  that  a«ch  a  eenstruction  sbeaU  be  put  upon  thm 
teetimonjr,  it  would  be  competent.  But,  excluding  tbe  other 
incompetent  evidence  and  taking  it  alone,  it  is  too  indefiaito 
to  show  that  the  plaintiff  referred  to  anything  of  this  kind* 
It  gives  a  remark  made  by  her  twenty*Uiree  or  t«pentj*lbar 
yeats  before  the  trial,  in  reference  to  getting  ^snoney  ooi  of 
these  rich  old  fellows,"  withost  any  intimatioQ  of  how  she 
gotit^ 

The  evidence  excepted  to  was  of  a  kind  greatly  to  prejodios 
the  plaintiff  on  the  question  of  liability,  and,  it  being  incom* 
petent  for  any  purpose,  it  cannot  be  held  that  she  was  not 
injured  by  the  admission  of  it:  Ellis  v.  Shorty  21  Pick.  142; 
Brovm  v.  CummingB^  7  Allen,  507;  Crowell  v.  Porter^  10ft 
Mass.  80;  Maguire  ▼.  MiddleMx  IL  S.  Co,,  115  Mass.  2S9.  In 
this  respect  the  case  differs  from  those  in  which  it  is  held 
that  the  admission  of  incompetent  evidence  on  an  issue  which 
is  made  immaterial  by  the  verdict  does  not  render  a  new  trial 
necessary  when  the  evidence  was  not  of  a  nature  to  prejudice 
the  jury  on  the  questions  involved  in  their  finding:  See  Rob» 
inson-y.  Fitchburg  etc.  B.  R.  Co.^  7  Gray,  92;  Lauler  ▼•  BaiU^ 
6  Allen,  22;  Anthony  v.  SVaves,  148  Mass.  53. 

Exceptions  sustained. 

EriDXNCi—pROor  or  Chabaoter—Genesal  Reputatiok.— Wheo  ohaiw 
acter  is  at  issne,  the  evidence  shonld  be  confined  to  general  reputation: 
CarthauM  ▼.  8tate^  78  Wis.  660;  State  ▼.  BuUard,  100  N.  C.  486:  Oamer  ▼. 
State,  28  FU.  113,  29  Am.  St.  Rep.  232»  and  evidence  of  particular  facts  ia 
not  admissible:  CommomoeaUh  v,  O'Brien^  119  Masa.  S42;  20  Am.  Rep.  325; 
FratitT  v.  Pennaplvania  B.  B,  Co.,  29  Pa.  St.  104;  80  Am.  I>eo.  467,  and 
note;  Engleman  v.  StcUe,  2  Ind.  91;  52  Am.  Deo.  494,  note  to  Wach^Ufrr, 
State,  50  Am.  Rep.  98;  People  r,  McLean,  71  Mich.  309;  15  Am.  St  Rep. 
863,  and  note;  McQvirk  v.  State,  84  Ala.  435;  5  Am.  St.  Rep.  881,  and  note; 
Lamtm  v.  SfuO,  6  N.  H.  413;  25  Am.  Dec  468;  Sawifer  v.  JQ^  t  Nett  H 
M«0.  511;  10  Am.  Dec  633. 

New  Trial  Gbanted  vor  Error  n  Admission  ov  Evibrmcbl^Idi^ 
proper  evidence  admitted  aj^ainst  the  objection  of  the  defendant  ia  gronnd 
for  a  new  trial:  InnU  r.  Steamer  Senator,  1  Oal.  459;  ^4  Am.  Dec.  305,  and 
note,  without  inquiring  how  far  such  evidence  inflneneed  the  verdict:  JTy* 
ert  ▼.  Malcokn,  6  Hill,  292;  41  Am.  Dec  744,  snd  note  Immaterisl  en- 
denoe  which  may  excite  the  prejudices  cr  raise  false  imfrresBKoas  in  tW 
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VUUv«kA94»J81IkiL  UU  M  Am.  Dm.  711^  m4  atMi^  M*i|  ibfli^ 
^  Stm,  t  OM.  Mas  91  Aik  Dm.  SB^  and  note.    Th«  AdauMoa  of 
tiileaoe  retatiTe  to  tbe  flnia  point  ia  ooDtroroi^y  whMA  wiffA 
tinaidlirf  tbo  ]iif7teiKNNittdior«aMrtriidi  S^Hk  ▼•  iHacVp  • 

I* 
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pmuMAOHUBn^  m.) 

ISRnuami— If  on  iok  Whxh  Mads  'W^nraomr  CovsnnntATioir,  avd  Voox-* 
A  noto  giran  to  the  mgeot  oif  wi  insvnuioo  oorpormtloii  to  prooare  iarar* 
moo  on  tho  liio  of  the  makor  io  witlioiit  oonoidontion  and  Toid  if  tho 
oontnMst  lor  iatanuioo  prorideo  that  it  ohall  bo  Toid,  anlooi  tho  pvoniiiuB 
k  paid  in  oash,  and  that  nono  bnt  oortain  doaignaled  offioon  have  an« 
thority  to  wai?6  tho  condition,  and  tho  agent  reoeiving  tho  note  did  not 
himaelf  pay  tho  preminm  to  tho  inonrer,  nor  do  anything  except  to 
Aargo  himoolf  and  oredit  tho  inraror  witti  thoamonnt  of  onoh  promion^ 
and  tho  lattor  did  not  know  that  the  payment  had  not  boon  mado  ill 
oaoh  nor  in  any  way  waive  tho  oondition  requiring  ouch  paymenl 

Action  upon  a  promisBory  noto.  Defense  of  want  of  oon* 
■ideratioo. 

J.  F.  JaeUan^  for  the  plaintiflk 

J7.  M.  KnotoUon  and  21  F*  DegTMnd^  for  the  defendant. 

Enowlton,  J.  The  only  question  in  this  case  ie  whether 
the  note  declared  on  waB  given  without  consideration.  The 
teetimonj  shows  that  the  only  purpose  of  the  defendant  in 
giving  it  was  to  obtain  insurance  upon  his  life  at  once,  instead 
of  waiting  for  the  action  of  the  insurance  company  on  his  ap- 
plication. If  a  contract  of  insurance  binding  on  the  company 
was  given  him,  the  note  is  good;  otherwise  it  is  not 

The  contract,  which  was  signed  and  delivered  by  the  plain- 
tlflki  as  agents  for  the  company,  purported  to  give  such  insure 
anee,  bnt  it  was  expressed  to  be  subject  to  certain  conditions 
printed  on  the  back,  one  of  which  was  that  the  contract  was 
not  valid  unless  the  premium  was  '*  actually  paid  in  cash." 
There  was  nothing  to  show  that  the  agents  had  authority  to 
alter  the  oontraet  in  this  respect,  and  it  was  one  of  the  condi- 
tions  referred  to  that  none  but  certain  designated  oflBcers  of 
the  company  had  such  authcnrity:  See  Kyte  v.  Commercial 
(Melt  AJuMtaiwe  Co.,  144  Mass.  48. 

If  this  preminm  was  not  paid  in  cash,  the  eontraot  of  in* 
surance  was  not  binding  on  the  company,  and  the  note  was 
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without  consideration.  It  is  not  contended  that  the  defend- 
ant made  any  payment  in  cash.  He  gave  the  agents  the  note 
in  saity  payable  ten  days  after  date.  The  plaintiffs  did  not 
pay  the  insurance  company  any  cash  on  aocoant  of  this  in- 
surance until  long  after  the  poUoy  had  been  tendered  to  the 
defendant  and  the  contract  had  been  repudiated  by  him.  It 
is  not  contended  by  the  plaintiffs  that  either  of  the  parties 
was  bound  to  anything  by  their  negotiationSi  unless  the  con« 
tract  delivered  to  the  defendant  was  immediately  binding 
upon  the  company.  All  the  plaintiffs  did  to  make  it  binding 
was  to  charge  themselves  with  the  amount  of  premium,  and 
to  give  the  insurance  company  credit  for  it  on  their  books. 
It  is  true  that  the  plaintiffs  had  been  accustomed  to  keep 
money  received  for  the  company  in  their  private  bank  ac- 
count, with  the  knowledge  and  consent  of  the  company:  but 
this  was  not  equivalent  to  an  agreement  that  a  credit  on  the 
plaintiffs'  books  should  constitute  a  payment  in  cash  to  the 
company  when  no  money  had  been  received.  Such  an  entry 
on  the  books  was  not  payment  in  cash  by  the  agents,  and 
giving  a  note  was  not  payment  in  cash  by  the  insured. 

The  insurance  company  had  no  knowledge  that  the  defend- 
ant had  not  paid  his  premium  in  cash,  and  did  not  waive  the 
condition  printed  on  the  back  of  the  contract.  They  might 
be  willing  to  allow  their  agent  to  bind  them  by  a  contract  if 
he  received  the  premium  in  cash,  even  though  he  was  per- 
mitted to  deposit  it  in  his  own  bank  account,  when  they  would 
not  be  willing  to  be  bound  on  his  promise  to  pay  them  if  he 
had  no  cash,  but  only  a  promissory  note,  as  his  reliance  for 
the  means  of  performing  his  promise:  Whiting  v.  Maasaeht^ 
setts  Ins.  Co.,  129  Mass.  240;  87  Am.  Rep.  817. 

This  case  differs  from  Chickering  v.  Globe  Ins.  Co*,  116  Mass. 
821,  White  v.  Connecticut  F.  Ins.  Co.,  120  Maes.  880;  Wheeler 
V.  Watertown  Ins.  Co.,  181  Mass.  1,7;  and  Bouton  v.  American 
etc.  Ins.  Co.,  25  Conn.  542.  In  each  of  these  last-mentioned 
cases  a  payment  in  cash  was  not  called  for,  but  anything  that 
could  fairly  be  called  payment,  and  which  was  accepted  as 
such,  would  answer  the  requirements  of  the  policy. 

We  are  of  opinion  that  the  note  was  without  oonsideration. 

Judgment  on  the  finding. 


KSOOTIABLB  lMSTRUMIENT8~FAn[.UItB  OF  Ck>lfUDSBATTOK.<— A  totU  hBXf 

•I  eonsideration  is  a  good  defense  to  an  aotioa  on  a  promissory  note:  Drem 
V.  Tawlu  27  N.  H.  412;  69  Am.  Deo.  380,  and  note;  Smith  v.  Bighiotper,  76 
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029;  BaB  ▼.  MeArihtr,  8S  Ga.  572;  DavU  t.  Datk,  lit  Lid.  511;  i?Ui 
V.  Aoiwi,  80  Iow%  277.  A  note  not  foandad  npon  a  oonsidaration  it  Toidi 
DiieUiiioii  ▼.  Hail,  14  Pick.  217;  26  Am.  Deo.  390,  and  noto;  Pamom  t.  Nielik, 
U7  Fk.  Si  985;  21  Am.  Si.  Rep.  888,  and  note 


Commonwealth  v.  Weight. 

[US   MiHAtMUMCni,  149.] 

KxTBAPinov  Bbtwuk  thb  States.— a  fugitive  from  jnatioe  ranrendered 
by  a  state  to  which  he  has  fled,  and  returned  to  the  state  where  he  is 
alleged  to  have  committed  the  crime  for  which  he  is  demanded  and  sur- 
rendered, may  in  the  latter  state  be  tried  for  other  offenses  than  thoso 
specified  in  tiie  reqnisitioo,  although  the  offenses  were  committed  be- 
fore he  was  demanded. 

FirBUO  OmcKR — Evidbnck. — ^It  is  not  improper  to  permit  a  witness  to 
testify  that  he  was,  at  the  time  an  assault  was  committed  upon  him,  a 
district  police  officer  and  a  deputy  fish  commissioner. 

Aersst  Without  Wabraht. — For  a  statutory  misdemeanor  not  amounting 
to  a  breach  of  the  peace,  such  as  having  possession  of  short  lobsters  with 
intent  to  sell  them,  there  is  no  authority  in  an  officer  to  arrest  without 
a  warrant,  unless  it  is  given  by  statute. 

Aji  Ovficxr  Is  a  Tbsspassbr  iv  Hi  Attempts  to  Makb  ah  Arrbst  With- 
out A  Warrant  where  he  is  not  authorised  to  do  so.  If  persons  resist- 
ing such  arrest  are  accused  of  committing  assault  and  battery  in  so 
doings  they  should  be  acquitted,  unless  they  used  ezoessive  foroe  in  de- 
fending themselves  or  their  property. 

/.  W,  CummingSj  for  the  defendanta. 

0.  C.  TravUf  first  CLsmtant  aUormy-g^neralj  for  the  com* 
DQonwealth. 

Field,  C.  J.  This  is  an  indictment  for  an  assault  and  bat- 
tery. In  the  first  count  the  defendants  are  charged  with  an 
assault  and  battery  upon  William  H.  Proctor,  and  in  the 
second,  with  an  assault  and  battery  upon  Peter  Nelson.  We 
infer  that  the  defendants  were  found  guilty  upon  both  counts, 
although  this  does  not  appear  in  the  papers  before  us.  The 
exceptions  recite:  ^'  At  the  trial  it  was  claimed  by  the  defend- 
ants, and  admitted  by  the  commonwealth  (subject  to  all  ob* 
jections  as  to  the  competency  of  the  evidence)  that  the 
defendants  were  brought  from  Newport,  in  the  state  of  Rhode 
Island,  where  they  resided,  to  Edgartown,  in  said  Dukes 
county,  upon  the  requisition  of  the  governor  of  Massachusetts 
upon  the  governor  of  Rhode  Island,  wherein  they  were  charged 
with  an  assault  with  intent  to  kill  upon  the  said  Proctor  and 
Nelson.     The  defendants  claimed,  and  asked  the  court  to 
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rnle,  ttial  they  eonM  not  be  tried  tipcm  (lie  present  1n(iictm«nty 
but  only  for  the  offenee  for  which  they  were  extradited,  and 
that  they  should  be  dieohazged.    The  eourt  dedined  eo  to 
rule  and  to  discharge  the  defendants,  and  ruled  that  the  offer 
of  proof  was  incompetent  in  bar  of  the  prosecution  of  the  de- 
fendants.   The  defendants  objected,  and  excepted  to  the 
above  ruling  and  refusal  to  rule.''    The  copy  of  the  oom- 
plaint  before  the  trial  justice  which  has  been  sent  to  U8|  and 
on  which  the  defendants  were  bound  over  for  trial  by  the 
superior  court,  contains  one  count  only,  and  it  is  for  an  assault 
with  dangerous  weapons  upon  William  H.  Proctor,  with  intent 
to  kill  and  murder  him,  be  being  then  a  member  of  the  dis- 
trict police,  engaged  in  the  execution  of  the  duties  of  his 
office,  as  the  defendants  knew.    There  is  no  charge  of  an  as- 
sault of  any  kind  upon  Nelson.    We  suppose  that  this  is  the 
complaint  on  which  the  requisition  is  {bunded,  although  the 
exceptions  recite  that  the  assault  described  in  the  requisitiOQ 
was  with  intent  to  kill  *'  said  Proctor  and  Nelson.'^    We  have 
not  been  furnished  with  a  copy  of  the  requisition.    An  assault 
with  a  dangerous  weapon  with  intent  to  murder  is  punishable 
*'by  imprisonment  in  the  state  prison  not  exceeding  twenty 
years":  Public  Statutes,  c.  202,  sec.  28;  it  is,  therefore,  a  fel- 
ony: Public  Statutes,  e.  210,  sec.  1.    A  simple  assault  and 
battery  is  a  misdemeanor.    Upon  an  indictment  for  an  assault 
with  intent  to  murder,  a  defendant  can  be  convicted  of  a  sim- 
ple assault,  and  it  is  conceded  in  this  case  that  both  the 
indictment  and  the  complaint  were  supported  by  the  same 
evidence,  and  were  intended  to  include  the  same  acts  of  the 
defendants.     If  the  complaint,  however,  contained  no  charge 
of  an  assault  upon  Nelson,  then  the  defendants  have  been 
tried  for  an  assault  not  included  in  the  complaint    The  con- 
tention of  the  defendants  is  that  they  could  not  be  tried  for 
any  other  crime  committed  before  they  were  surrendered  than 
that  for  which  they  were  demanded,  according  to  the  decision 
in  United  States  v.  Rauscher^  119  XJ.  S.  407,  as  no  opportunity 
was  afforded   them  to  return  to  Rhode  Island  after  they  were 
delivered  up  on  the  requisition,  except  on  their  recognizance 
to  appear  in  the  superior  court,  and  to  abide  the  order  and 
sentence  of  that  court.    The  contention  is  that  the  law  is  the 
same  in  extradition  between  states  of  the  United  States  as 
between  the  United  States  and  foreign  nations.    The  first  con- 
tention of  the  attomey-generjtl  is,  that,  by  proceeding  to  trial 
upon  a  plea  of  not  guilty,  the  defendants  have  waived  any 
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Buch  dofenflB.  It  ia  true  %haU  U  the  defendants  wem  entitled 
to  he  dificbarged  from  arreet  upoa  the  indicimeiit  under  the 
rale  of  UnitBd  SUktMs  v.  Ratueh^r,  119  U.  8.  4Q7,  thia  ia  not 
Btrictlj  a  defoasa  to  the  indictment.  An  indictment  could 
properly  have  beau  found  against  the  defendanta  while  they 
were  in  the  atate  of  Rhode  laland,  and  they  could  properly  be 
tried  on  thia  indictment  at  any  time  when  they  could  be  law- 
fully arretted  and  held  to  anawer  to  it  They  might  volun- 
tarily come  within  thia  commonwealth  and  be  arreated  here, 
or  be  brought  here  for  trial  by  a  requisition  for  the  identical 
crime  charged  in  the  indictment  The  defendanta  could  not 
be  entitled  to  a  verdict  and  judgment  of  not  guilty  on  thia 
indictment  becanae  they  had  been  unlawfully  held  in  arrest 
to  anawer  te  it,  and  thua  be  thereafter  free  from  any  proaecu- 
tion  for  the  offenae  by  pleading  this  judgment  in  bar  of  another 
proaecution*  If  the  facta  and  the  law  are  aa  the  defendanta 
contend,  they  were  entitled  to  be  discharged  from  custody 
until  they  had  bad  a  reaaonable  opportunity  to  return  to 
Rhode  Island.  Thia  queatiou,  we  think,  could  properly  have 
been  raised  by  a  motion  or  petition  to  the  court,  and,  if  the 
facta  were  disputed  by  the  commonwealth,  we  think  that  it 
was  for  the  court  to  find  the  facta.  In  aome  casea  a  special 
plea  haa  been  allowed,  but  it  aeema  to  ua  that  in  the  nature 
of  thinga  it  ia  not  strictly  a  plea  to  the  indictment,  but  an 
application  to  the  court  to  be  discharged  from  custody,  which 
should  be  tried  and  determined  by  the  court  in  much  the 
same  manner  aa  a  similar  application  on  a  writ  of  habecLS  cor* 
jnu:  See  UniUd  States  y.  Rauach&r,  119  U.  S.  407;  Ex  parte 
Me  Knight,  4&  Ohio  St  588;  Blandford  v.  SiaU,  10  Tex.  App. 
627;  CommonwedLth  v.  Hawes^  13  Bush,  697;  26  Am.  Rep. 
242;  Stale  v.  Vaatd&rpooly  39  Ohio  St  273;  48  Am.  Rep.  431; 
United  8tate$  r.  WatU^  8  Sawy.  370. 

We  deem  it  unneceaaary  to  determine,  however,  whether  the 
defendanta  have  seaaonably  and  properly  taken  thia  objection, 
because  we  are  of  opinion  that  the  law  ia  not  aa  the  defend- 
anta contend. 

The  decision  in  the  United  Statee  v.  Ravscher,  119  U.  & 
407t  rests  upon  the  construction  of  the  treaty  of  1842  between 
Great  Britain  and  the  United  States,  and  of  the  statutes  of 
the  United  States  passed  to  carry  into  effect  treaties  or  con* 
ventions  of  extradition  with  foreign  countries,  now  found  in 
the  United  States  Revised  Statutes,  sections  5270,  6272,  and 
6275.     Before  thia  decision  the  government  of  the  United 
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States  had  demanded  of  the  government  of  Great  Britain  the 
extradition  of  Ezra  D.  Winslow,  and  the  correBpondence  of 
the  two  governments  had  disclosed  that  they  did  not  Kgree 
upon  the  construction  to  be  put  upon  the  treaty  of  1842.  A 
full  account  of  this  discussion  is  found  in  Moore  on  Extradi- 
tion, sections  160  et  seq.,and  in  Spear  on  Extradition}  2d  ed., 
163. 

The  result  of  the  controversy  was  that  the  United  States 
refused  to  give  any  assurance  to  the  British  government  that 
Winslow,  if  surrendered,  would  not  be  tried  for  other  offenses 
than  those  specified  in  the  demand  for  extradition  without  first 
giving  him  an  opportunity  to  return  to  Great  Britain,  and 
therefore  Great  Britain,  in  accordance  with  her  own  statutes 
concerning  extradition,  refused  to  surrender  him.  The  crimes 
charged  against  Winslow  were  not  offenses  against  the  laws 
of  the  United  States,  but  against  the  laws  of  the  common- 
wealth of  Massachusetts. 

One  ground  on  which  the  secretary  of  state  of  the  United 
States  refused  to  give  the  assurance  required  by  Great  Britain 
was,  that  **  neither  the  president,  nor  any  officer  of  the 
federal  government,  has  power  to  control  or  to  dismiss  the 
prosecution  in  Winslow's  case,  or  in  any  case  where  the  offense 
is  against  the  laws  of  one  of  the  states,  and  could  not  give 
any  stipulation  or  make  any  arrangement  whatever  as  to  the 
offenses  for  which  he  should  be  tried  when  returned  to  the 
justice  of  the  state  against  whose  laws  he  may  have  offended." 
Moore  on  Extradition,  sec.  150.  The  treaties  of  the  United 
States,  and  the  statutes  of  the  United  States  passed  to  carry 
such  treaties  into  effect,  are  the  law  of  the  land,  and  are 
binding  upon  all  state  courts,  as  well  as  upon  the  courts  of 
the  United  States.  If  it  were  only  a  violation  of  good  faith 
on  the  part  of  the  United  States  to  procure  the  extradition  of 
fugitive  criminals  from  a  foreign  country  on  a  charge  of  one 
crime,  and  then  to  try  them  for  another,  this  would  not 
enable  a  criminal  to  procure  his  discharge  by  the  courts  as  a 
matter  of  right;  but  the  president  of  the  United  States, 
through  the  attorney-general  of  the  United  States,  might,  if 
he  saw  fit,  direct  a  discontinuance  of  any  such  prosecution  in 
the  courts  of  the  United  States.  It  was  however,  to  say  the 
least,  doubtful  whether  the  president  had  any  power  what- 
ever over  prosecutions  in  state  courts  for  offenses  against  the 
laws  of  the  state.  It  was  thus  possible  for  the  state  authorities 
to  involve  the  government  of  the   United  States  in  serious 
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eontroversies  with  foreign  nations  unless  it  was  the  law  of  the 
land  that  an  alleged  criminal  surrendered  by  a  foreign 
conntrjy  charged  with  one  crime,  coald  not  be  tried  for 
another  in  any  court  without  first  baring  had  an  opportunity 
afforded  him  to  return  to  the  place  from  which  he  had  been 
surrendered.  This  consideration  had  some  weight  with  the 
supreme  court  of  the  United  States  in  United  States  ▼.  Aaus* 
ehivy  119  U.  S.  407.  The  principal  grounds  of  the  opinion  of 
the  majority  of  the  court  in  that  case  were,  that  the  treaty  of 
1842  did  not  include  all  crimes,  but  only  certain  specified 
crimes;  that  no  duty  of  delivering  up  fugitive  criminals  rests 
upon  a  foreign  nation  except  by  convention,  and  that  the 
language  of  the  treaty  implied  that  criminals  should  not  be 
surrendered  except  for  the  ci^mes  specified;  that  the  explicit 
langruage  of  section  5276  of  the  Revised  Statutes  of  the  United 
States,  viz:  that'Hhe  President  shall  have  power  to  take  all 
necessary  measures  for  the  transportation  and  safe-keeping 
of  such  accused  person,  and  for  his  security  against  lawless 
violence,  until  the  final  conclusion  of  his  trial  for  the  crimes 
or  offenses  specified  in  the  warrant  of  extradition,  and  until 
his  final  discharge  from  custody  or  imprisonment  for  or  on 
account  of  such  crimes  or  offenses,  and  for  a  reasonable  time 
thereafter,"  also  implied  that  he  was  to  be  tried  only  for  the 
specific  offense  for  which  he  had  been  surrendered,  unless  he 
voluntarily  remained  within  the  United  States;  and  that  the 
modem  practice  of  most  foreign  nations,  and  the  opinion  of 
the  most  recent  text-writers  on  international  law,  tended  to 
support  this  view  of  the  duty  imposed  by  a  treaty  of  extra- 
dition, and  of  the  rights  acquired  by  the  accused  under  it 
and  the  statutes  passed  to  carry  such  treaties  into  effect. 

Upon  the  question  whether  the  same  rule  should  be  applied 
to  what  has  been  called  extradition  between  states  of  the 
United  States  under  the  constitution  of  the  United  States,  the 
decisions  are  not  uniform,  but  the  weight  of  authority  seems 
to  be  that  the  rule  is  not  applicable:  People  v.  Cross^  135  N.  Y. 
636;  31  Am.  St  Rep.  850;  Hani  v.  State^  4  Tex.  App.  645; 
StaU  V.  Stewart,  60  Wis.  587;  50  Am.  Rep.  388;  Waterman  v. 
8taU,  116  Ind.  51;  Contra:  State  v.  HaUy  40  Eans.  338;  10 
Am.  St.  Rep.  200;  ExparU  McKnight,  48  Ohio  St.  588;  In 
re  Cannon,  47  Mich.  481,  and  Compton  y.  Wilder,  40  Ohio  St. 
130,  relate  to  an  arrest  on  civil  process  of  the  person  sur- 
rendered. This  question  has  been  elaborately  discussed  in 
Hoore  on  Extradition,  sections  642  et  seq.,  and  in  Spear  on 
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Eztmditien«  2d  ed.,.  525  et  seq.,  and  all  the  aQthoriiies  up  te 
the  time  of  the  publicatioa  of  tbesa  books  ara  thure  cited. 
These  text-writors  reach  opposite  canclnaions. 

If  the  troe  coiwtraction  of  article  4  sectioQ  2,  clause  %  oi  thm 
Qonstitution  of  tha  United  States  is  that  *'the  state  baying 
jarisdictioD  of  the  Grima'*  eaanot  try  the  petrscm  daliTerad  up 
for  another  criioa  than  that  for  whieh  he  has  beeo  deiBaaded* 
if  committed  before  the  deauLnd  was  made^  without  it  first 
gives  him  a  reason  abLe  op{MH:tiiAity  to  retarn  to  the  stats  froofr 
which  he  has  been  demsjaded^  then  it  is  the  law  <^  the  land. 
and  the  state  courts  must  obey  it.    But  this  clause,  we  thinks 
is  not  subject  to  any  such  construction.    The  clause  includes 
every  crime  in  the  state  from  which  the  person  charged  with 
crime  has  fled.    This  has  been  nfiiformly  the  construction  put 
upon  it  by  the  courts:  Kentucky  v.  DennUorif  24  How.  66; 
Brown^i  case^  112  Mass.  409,  17  Am.  Rep.  114,    Even  if  this 
clause  should  be  held  to  include  only  such  crimes  as  were 
known  to  the  common  law,  or  to  the  states  when  the  constitu- 
tion of  the  United  States  was  adopted,  it  would  include  simple 
as  well  as  aggravated  asekaults.    At  the  time  when  the  constitu* 
tion  was  adopted,  the  courts  of  England  and  of  this  country,  so 
far  as  we  are  aware,  tried  all  accused  persons  brought  before 
them  charged  with  crimes  within  their  jurisdiction,  without 
regard  to  the  legality  of  the  methods  whereby  the  accused  had 
been  arrested  and  brought  before  the  courts.     Now,  when  a 
person  who  has  committed  a  crime  in  one  state,  and  has  fled  to 
another  or  to  a  foreign  country,  has  been  brought  back  by  force 
and  without  right,  it  has  been  held   that  the  courts  cannot 
discharge  him  on  his  application*    This,  it  is  true,  involves 
no  federal  question,  but  the  cases  are  cited  in  Ker  v.  lUinout^ 
119  U.  S.  437,  and  Mahon  v.  Justice,  127  U.  S.  700.    The 
decisions  are  that  this  is  a  matter  for  the  executive  depart* 
ments  of  the  governments,  and  not  for  the  courts,  and  that  if 
there  has  been  a  breach  of  good  faith  the  criminal  has  thereby 
acquired  no  right  to  be  discharged  by  the  court.    Id  fan* 
tucky  V.  Dennison^  24  How.  66,  it  was  decided  that  the  clause 
of  the  constitution  we  are  considering  was  declaratory  of  a 
moral  duty  imposed  on  the  states,  and  that  there  was  no 
power  in  the  courts  of  the  United  States  to  enforce  it,  or  the 
statutes  of  the  United  States  passed  in  pursuance  of  it^ 

A  state  ought  undoubtedly  to  exercise  good  faith  towards 
another  state  in  proceedings  under  this  clause,  and  it  alwaye 
is  in  the  power  of  the  prosecuting  officers  of  a  state  to  enter  a 
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moUe  prosequi  on  an  indictment  against  a  criminal  whoM 
presence  has  been  obtained  in  violation  of  law.     In  the  pres- 
ent case,  it  may  be  said  that,  as  the  duty  of  the  state  of 
Rhode  Island  was  to  sarrender  the  defendants  if  charged  with 
any  crime  committed  in  Massachusetts,  there  seems  to  be  no 
want  of  good  faith   in  prosecuting  them  for  the  criminal 
offense  included  in  the  requisition,  even  although  the  evidence 
Bubmitted  to  the  grand  jurors  did  not  convince  them  that  the 
defendant  had  committed  the  crime  with  the  aggravations 
alleged  in  the  complaint.    If  the  count  in  the  indictment 
charging  an  assault  upon  Nelson  is  an  additional  offense,  the 
evidence  shows  that  it  was  a  part  of  the  same  transaction 
alleged  in  the  complaint     Wo  find,  however,  nothing  in  the 
history  of  the  insertion  of  this  clause  in  the  constitution  of 
the  United  States  which  tends  to  show  that  the  doctrine  con- 
tended for  by  these  defendants  was  in  the  minds  of  those  who 
framed  the  constitution,  or  was  considered  by  the  people  who 
adopted  it.     If  we  assume,  notwithstanding  the  decision  in 
Kenttieiy  v.  Dennisorij  24  How.  66,  that  the  statutes  of  the 
United  States  passed  for  the  purpose  of  providing  the  methods 
whereby  this  clause  of  the  constitution  may  be  carried  into 
effect  are  to  be  considered  in  any  proper  sense  as  laws,  there 
is  nothing  in  them  which  purports  to  give  to  the  person  to  be 
delivered  up  the  right  to  return  to  the  state  where  he  was 
found  before  he  can  be  tried  for  any  other  crime  than  that  for 
which  he  was  demanded,  and  it  has  not  been  contended  that 
Congress  by  statute  could  add  to  or  take  from  the  rights  and 
duties  of  the  states  under  this  clause  of  the  constitution:  See 
U.  S.  Rev.  Stats.,  sees.  5278,  5279. 

If  we  turn  to  our  own  statutes  on  the  subject  (Pub.  Stats., 
c.  218,  sees.  1-11)  we  find  there  nothing  which  seems  to 
limit  the  power  of  the  courts  of  the  commonwealth,  or  which 
expressly  or  impliedly  requires  these  courts  to  discharge  from 
arrest  criminals  surrendered  under  this  clause  of  the  consti* 
tution,  if  put  on  trial  for  other  offenses  than  the  offense  for 
which  they  weie  delivered  up,  unless  an  opportunity  has 
been  afforded  them  to  return  to  the  state  where  they  were 
found.  Under  this  clause  of  the  constitution,  fugitive 
criminals  from  one  state  have  no  right  of  asylum  in  another 
state,  whether  the  crime  be  political  or  non-political,  what- 
ever its  nature  or  degree;  and  the  reasons  which  influenced 
the  supreme  court  of  the  United  States  in  the  decision  of 
United  States  v.  Rauscher,  119  U.  S.  407,  seem  to  have  little 
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application  to  tfie  rendition  of  fugitives  from  justice  by  one 
Btnte  to  another  under  the  constitution.  We  doubt,  more- 
over, whether  the  doctrines  of  international  law  which  that 
court  invoked  in  that  case  were  recognized  as  a  part  of  the 
duty  of  nations  towards  each  other  when  the  constitution  of 
the  United  States  was  adopted.  However  that  may  be,  wa 
are  of  opinion  that  the  constitution  makes  it  the  duty  of  ona 
state  to  surrender  fugitives  from  justice  when  charged  with 
any  crime  committed  in  another  state,  and  imposes  nolimi- 
tation  upon  the  right  of  the  state  to  which  they  are  surren* 
dered  to  try  them  when  surrendered  for  other  offenses  thaa 
those  specified  in  the  requisition,  although  the  offenses  were 
committed  before  the  fugitives  were  demanded. 

The  crime  which  the  defendants  were  suspected  of  having 
committed  when  Proctor  went  on  board  their  sloop,  as  we 
understand  the  exceptions,  was  having  in  their  possession 
what  are  called  short  lobsters  with  intent  to  sell  them:  See 
Pub.  Stats.,  0.  91,  sec.  84;  Stats.  1884,  o.  212,  sec.  1;  Stats. 
1887,  c.  314.  No  question  is  made  that  the  place  where  the 
sloop  was  lying  and  the  place  where  the  traps  were  found 
were  within  the  town  of  Qosnold  in  this  commonwealth.  The 
special  statutory  authority  of  the  commissioners  of  inland 
fisheries,  or  their  deputies,  and  of  the  members  of  the  district 
police,  to  enforce  the  provisions  of  the  statutes  we  have  cited 
is  found  in  Stats.  1884,  a  212,  sees.  8,  4;  Stats.  1885,  o.  256, 
sec.  1;  Stats.  1888,  o.  889,  sec.  2.  The  manner  of  the  appoint- 
ment of  the  district  police  and  their  general  powers  are  shown 
in  Pub.  Stats.,  o.  103,  sees.  1, 2:  See  Stats.  1885,  o.  181;  Stats. 
1887,  c.  256;  Stats.  1888,  cc.  118,  889,  426,  sec.  18;  Stata. 
1891,  CO.  802, 857,  sec.  6.  In  general,  the  district  police  have 
*'all  the  powers  of  constables  (except  the  service  of  civil 
process),  police  officers,  and  watchmen'*:  Pub.  Stats.,  c.  103, 
sec.  2.  The  commissioners  on  inland  fisheries  are  appointed 
by  the  governor  by  and  with  the  consent  of  the  council,  and 
they  may  act  personally  or  by  deputy:  Pub.  Stats.,  c.  91,  sees. 
2,  8.  The  deputies,  as  we  understand,  are  appointed  by  the 
commissioners,  as  deputy  sheriffs  are  appointed  by  the  sheriff. 

William  H.  Proctor  was  allowed  to  testify,  against  the  d^ 
fendants'  objection,  that  he  was,  at  the  time  of  the  assault,  a 
district  police  officer  and  a  deputy  fish  commissioner.  We 
think  that  the  evidence  was  competent  Whether  standing 
alone,  without  evidence  that  he  had  previously  publicly  per* 
formed  the  duties  of  each  of  these  offices,  it  would  be  sufil* 


Jan.  1893.]         GonMoawsALTH  v.  Wkiort.  i8S 

cient  to  warrant  the  jary  in  finding  that  he  actaallj  held 
these  offices  by  legal  appointment,  is  a  qnestion,  we  think, 
not  raised  by  the  exceptions:  Commonwealth  ▼.  Kane^  108 
Mass.  423;  11  Am.  Rep.  873;  Commonwealth  t.  ToUn,  108 
Mass.  426;  11  Am.  Rep.  376;  Greenleaf  on  Evidence,  sees.  83, 
92.  There  was  perhaps  evidence  that  the  defendants  knew 
or  believed  that  Proctor  was  an  officer  engaged  in  enforcing 
the  laws  relating  to  lobsters,  and  that  for  this  reason  they 
sought  to  avoid  him,  even  before  he  stated,  *^I  am  a  state 
officer,  and  am  coming  on  board.''  The  defendants  were  not 
indicted  for  an  assault  upon  an  officer,  but  if  Proctor  was  an 
officer,  and  the  defendants  knew  it,  and  if  he  had  the  right 
to  arrest  them  without  a  warrant,  they  lawfully  could  make 
no  resistance  to  the  arrest  If  Proctor  was  not  an  officer,  or 
i^  being  an  officer,  he  had  no  right  to  arrest  the  defendants 
without  a  warrant,  they  could  use  reasonable  force  in  preventr 
ing  an  arrest.  It  is  conceded  that  Proctor  did  not  have  a 
warrant,  and  that  he  testified  that  when  he  went  on  board  the 
^oop  he  intended  to  arrest  the  defendants.  It  has  been  argued 
that  Proctor,  either  as  deputy  fish  commissioner  or  district 
police  officer,  or  both,  had  a  right  to  search  the  sloop  for  lob- 
sters under  Statutes  of  1886,  chapter  266.  The  counsel  for  the 
defendants  argues  that  this  provision  concerning  the  right  of 
search  is  unconstitutional.  It  appears,  however,  that  Proctor 
did  not  go  on  board  the  sloop  for  the  purpose  of  searching  for 
lobsters,  but  of  arresting  the  defendants;  and  it  does  not  ap- 
pear that  he  represented  to  the  defendants  that  he  boarded 
the  sloop  to  search  for  lobsters.  We  think,  therefore,  that 
this  provision  of  the  statutes  cannot  be  invoked  for  his  pro* 
tection,  and  that  it  is  unnecessary  to  consider  it. 

At  the  argument  in  this  court  the  counsel  for  the  defend* 
ants  waived  the  contention  that  the  statute  was  unconstitu- 
tional which  makes  the  possession  of  short  lobsters  with  intent 
to  sell  them  a  crime.  His  principal  contention  was  that  even 
if  the  jury  found  that  the  defendants  were  in  possession  of  ehort 
lobsters  with  intent  to  sell  them,  Proctor,  either  as  deputy  fish 
commissioner  or  as  district  police  officer,  had  no  right  to  arrest 
them  without  a  warrant.  There  is  no  statute  authorizing  such 
an  arrest,  for  we  do  not  consider  Statutes  of  1886,  chapter 
220,  section  6,  as  applicable  to  the  case.  It  is  suggested  that 
the  statutory  misdemeanor  of  having  in  one's  possession  short 
lobsters  with  intent  to  sell  them  is  a  continuing  offense,  which 
is  being  committed  while  such  possession  continueSi  and  that 
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therefore  an  officer  who  sees  any  person  in  possession  of  sucli 
lobsters  with  intent  to  sell  them  can  arrest  such  person  with* 
out  a  warrant  as  for  a  misdemeanor  committed  in  his  presenoe. 
We  are  of  opinion,  however,  that  for  statutory  misdemeanors 
of  this  kind,  not  amounting  to  a  breach  of  the  peace,  there  im 
no  authority  in  an  officer  to  arrest  without  a  warrant,  unless 
it  is  given  by  statute:  McLennan  v.  Richardson^  15  Gray,  74 

77  Am.  Dec.  853;  Commonwealth  v.  (yConnor^  7  Allen,  588 
Scott  V.  Eldridge,  154  Mass.  26;  PeopU  v.  McLean^  68  Mich.  480 
1  Bennett  and  Heard's  Lead.  Cas.  201;  1  Bishop's  Criminal 
Procedure,  8d  ed.,  sees.  166-183;  Commonwealth  v.  Tobin^  108 
Mass.  426;  11  Am.  Rep.  875.  The  legislature  has  often  em- 
powered officers  to  arrest  without  a  warrant  for  similar  offenseSi 
which  perhaps  tends  to  show  that,  in  its  opinion,  no  such 
right  exists  at  common  law:  See,  for  example.  Stats.  1886, 
c.  276,  sec.  8;  Pub.  Stats.,  c.  100,  sec.  48;  c.  208,  sees.  100, 
104;  c.  207,  sees.  41,  43.  If  Proctor  had  no  right  to  arrest 
the  defendants  without  a  warrant,  and  he  hoarded  the  sloop 
for  that  purpose,  he  was  a  trespasser,  and  the  question  for  the- 
jury  would  be  whether  the  defendants  used  excessive  force  in 
defending  themselves  and  their  property:  Commonwealth  v. 
Clark,  2  Met.  23;  Broton  v.  Cordon^  1  Gray,  182;  Cominofir 
wealth  V.  Cooley,  6  Gray,  850.  The  court  should  have  ruled 
that  Proctor,  even  if  he  held  the  offices  he  claimed  to  hold, 
had  no  authority,  under  the  circumstances  shown,  to  arrest 
the  defendants  without  a  warrant. 

Exceptions  sustained.        ^___^ 

Ex'i'BADrnoN— Dbtkntion  vob  Othxr  OrwKsai  See  notot  to  Matter  t^ 
Fetter,  67  Am.  Dec  400,  and  8iaU  y.  HaU^  10  Am.  St  Rep.  207.  Fagitivee 
from  justice  fleeing  from  one  state  to  another  and  larrendered  on  demand 
may  be  tried  for  any  offense  oommitted  by  them  in  the  state  to  which  thej 
are  returned,  though  the  offense  may  have  been  committed  before  the  de- 
mand and  surrender:  Laacellu  v.  State,  90  Ga.  847;  anie,  216,  and  note.  See 
PeopU  V.  Cross,  135  N.  Y.  536;  31  Am.  St.  Rep.  850,  and  note. 

Abrest  Without  Warrant. — An  arrest  without  a  warranty  for  a  misde- 
meaner,  by  an  officer  of  the  peace  who  does  not  see  the  offense  eommiited  is 
illegal;  nor  wiU  suspicion  that  the  party  has'committed  a  misdemeanor  on  a 
previous  occasion  justify  the  arrest  without  a  warrant:  Pmkertom  v.  Verberg^ 

78  Mich.  573;  18  Am.  St.  Rep.  473,  and  note.  No  arrest  can  be  made  for  a 
misdemeanor  unless  by  a  warrant  upon  a  complaint  duly  made,  or  by  an 
officer  or  bystander  who  sees  the  offense  committed:  Ross  y,  Leggett,  61 
Mich.  445;  1  Am.  St  Hep.  608,  and  note  with  cases  collected.  See  notes  to 
Bobei-ts  y.  State,  55  Am.  Dec.  104,  and  Banes  v.  State,  44  Am.  Dea  292. 
Where  an  offense  is  punished  by  imprisonment  in  the  state  prison,  unless  it 
is  expressly  declared  to  be  a  misdemeanor,  an  officer  may  arrest  for  its  com* 
mission  without  process:  Firestone  v.  Bice^  71  Mich.  877;  15  Am.  St.  Be^ 
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2S6,  and  note.  A  peace  officer  oinnot  make  an  arrest  In  thia  state  for  a 
misdemeanor  committed  in  another  state  without  a  warrant:  Scott  y.  BSdMge^ 
154  Maas.  26.  The  right  of  officers  to  arrest  for  breaches  of  the  peace  com- 
mitted in  their  presence  is  sustained  by  the  following  cases:  PtofU  y,  John' 
mm,  86  Mich.  176;  24  Am.  St.  Rep.  116,  and  note;  MarUn  y.  State,  89  Ala. 
115;  18  Am.  St  Rep.  91,  and  note;  Veneman  t.  Jone$,  118  Ind.  41;  10  Anu 
8tw  Rep.  100,  and  uote;  State  T.  Dierberffer,  96  Mo.  666;  9  Am.  St  Rep.  380; 
PtaU  ▼.  Broum,  80  Tex.  608. 

Btidsnos— Pboov  ow  OmoiAL  CHABACTiB.~Th6  official  character  of  a 
deceased  person  may  be  shown  by  the  evidence  of  witnesses  who  testify  thai 
at  the  time  he  was  killed  he  was  acting  as  town  marshal  and  wore  a  badge 
and  carried  a  policeman's  baton:  Martin  ▼.  State,  89  Ala.  116;  18  Am.  St 
Rep.  91.  And  see  the  cases  from  this  series  eited  in  the  opinion  to  the  lead- 
ing case. 

Armst  Without  Authoritt— Rbsistahob  to. — A  person  resisting  an 
attempted  arrest  by  one  acting  without  authority  has  the  right  to  nae  only 
snch  force  as  is  necessary  to  protect  himself  from  assault:  Crtighton  v.  Com^ 
monwealih,  83  Ky.  142;  4  Am.  St  Rep.  143;  and  note.  A  killing  nnder  snch 
eironmstances  has  been  held  manslaughter:  CV-oom  ▼.  State,  86  Oa.  718;  21 
Am.  8t  Bep.  179,  and  note;  Jonee  v.  State,  26  Tex.  App.  1;  8  Am.  St  Rep. 
4M^andnoteb  8ee  also  Palmer  ▼.  i^eopfa^  188  IlL  366|  82  Am.  St  Bep.  146^ 
and  note. 
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[166  MlSBACSUBTIS,  176.] 

RnoHBiOir.— A  Bbsaoh  ow  Warrantt  upon  a  sale  of  personal  property 
authorises  the  purchaser  to  rescind  the  contract  and  return  the  article^ 
although  there  was  no  express  agreement  to  that  effect,  and  no  fraud. 

Rnannoir— Right  to  Bntbr  upok  Land  to  Rboladc  Propkhtt.— If  one 
of  the  parties  to  an  exchange  of  personal  property  having  the  right  to 
rescind  elects  to  do  so^  and  demands  the  return  of  the  property  received 
by  the  other  party,  on  whose  premises  it  is,  a  refusal  of  such  demand 
Justifies  an  entry  on  such  premises  for  the  purpose  of  taking  and  carry- 
ing away  the  property  so  demanded 

Bnoissiov  BT  Offbrimq  to  Riturn  Artiolb  AmB  It  Is  Broksv.— If 
one  who  exchanges  a  buggy  warrants  it  will  carry  a  specified  weighty 
and  one  of  the  springs  upon  the  buggy  being  subjected  to  such  weight 
breaks,  the  fact  that  the  spring  is  so  broken  does  not  defeat  the  right  to 
return  the  buggy  and  rescind  the  contract. 

WiARAiiTT— Proov  ov  Rbliahob  Upov. — ^An  instruction  that  the  Jnrj 
must  find  against  the  party  relying  upon  a  warranty,  unless  in  the  osM 
there  was  oral  testimony  from  him  of  his  reliance  thereon,  is  properly 
refused  if,  from  the  other  evidence,  the  Jury  might  well  find  that  he  did 
rely  on  the  warranty,  though  in  his  testimony  he  did  not  say  so  in  ex- 
press terms. 

Warrautt,  Whrrb  Party  Acts  Upov  Hu  Own  Jusomrnt.— One  who  ex* 
amines  an  article  himself  and  relies  on  his  own  judgment  may  at  the 
same  time  protect  himself  by  taking  a  warranty,  and,  if  the  warranty 
proves  false,  may  rescind. 
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Two  Actions,  one  for  tort  in  breaking  and  entering  plain- 
tiff's close,  and  the  other  in  replevin  to  recover  a  heifer.  The 
defense  to  both  actions  was  that  the  defendant  had,  for  proper 
and  sufficient*  cause,  rescinded  a  contract  by  which  she  ex- 
changed a  heifer  for  a  buggy,  that  on  offering  to  return  the 
buggy  and  demanding  the  return  of  the  heifer,  such  demand 
was  refused,  and  thereupon  defendant  entered  upon  plaintiff's 
premises  and  took  the  heifer  therefrom,  and  this  entry  and 
taking  constituted  the  cause  for  which  recovery  was  sought 
in  the  first  action.  At  the  trial  it  appeared  that  the  defend- 
ant and  her  husband,  being  together,  met  the  plaintiff  and 
entered  into  conversation  with  him  respecting  an  exchange 
of  her  heifer  for  his  buggy.  The  springs  of  the  latter  were  of 
peculiar  construction,  and  a  fear  that  they  were  insufficient 
was  expressed  by  defendant  and  her  husband.  Thereupon 
the  plaintiff,  it  was  claimed,  stated  or  warranted  that  the 
buggy  would  carry  the  husband  and  wife  and  a  hundred  or 
two  of  meal.  The  buggy  was  examined  carefully  by  the  de- 
fendant and  her  husband  at  the  time,  and  he  told  her  if  she 
wanted  a  buggy  he  did  not  know  that  she  could  do  better 
than  to  take  it,  but  she  must  use  her  own  judgment.  The 
exchange  was  effected.  Three  days  later  one  of  the  springs 
of  the  buggy  broke  while  it  was  in  use  and  was  not  subjected 
to  a  weight  greater  than  that  warranted  against  The  defend- 
ant then  went  to  see  plaintiff  and  he,  as  she  claimed,  agreed 
to  make  certain  repairs.  After  waiting  about  two  weeks  for 
these  repairs  the  defendant  claimed  the  right  to  rescind  the 
exchange,  offered  to  return  the  buggy,  and  demanded  the 
heifer,  and  this  being  refused,  entered  plaintiff's  barn  in  his 
absence  and  took  the  heifer  therefrom.  The  following  are  the 
instructions  asked  by  plaintiff  and  refused  by  the  court:  ^  1. 
If  there  was  in  the  case  no  oral  testimony  from  the  defendant 
of  any  reliance  by  her  upon  the  alleged  warranty,  they  should 
find  for  the  plaintiff;  2.  In  order  to  rescind  the  contract,  the 
defendant  was  bound,  within  a  reasonable  time,  to  restore  to 
the  plaintiff  the  buggy  in  as  good  condition  as  she  received 
It;  8.  Where  a  purchaser  inquires  for  himself  and  acts  upon 
his  own  opinion,  he  cannot  say  that  he  has  been  misled  by  a 
false  statement  of  another;  and  if  he  inspects  and  examines 
the  article  for  himself,  and  selects  it  after  exercising  his  own 
judgment  upon  its  character  and  quality,  the  vendor  only 
warrants  that  the  article,  so  far  as  he  knows,  is  what  it  ap- 
peared to  be,  and  what  he  believed  it  to  be  at  the  time  he 
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«old  it/'    The  court  then  in8tracted  the  jury  bb  follows:  ^A 
warranty  may  be  made  without  any  set  form  of  words.    It  is 
not  necessary  to  use  the  words  '  I  warrant/  but  when  a  persoo 
who  has  an  article  for  sale  makes  a  representation  of  fact  in 
regard  to  the  article  as  true,  and  the  party  who  buys  the  arti- 
cle relies  up<m  that  representation  as  an  inducement  for  the 
purchase  or  sale,  that  would  be  a  warranty  for  which  the 
plaintiff  would  be  liable  in  case  of  any  breach.    Now,  if  you 
are  satisfied  from  the  evidence  that  the  plaintiff  made  a  cer- 
tain warranty  of  that  wagon,  and  that  the  defendant  relied 
upon  that  warranty  in  making  the  purchase  of  the  wagon  or 
trade,  and  that  there  was  a  breach  of  that  warranty,  that 
would  authorize  the  defendant  to  return  the  wagon  to  the 
plaintiff,  and  to  demand  of  him  the  heifer  which  she  traded 
for   it  in  return,  and  it  would   be  his  duty  to  receive  the 
property  and  give  the  heifer  back.    The  defendant  claim tf 
that  there  is  a  warranty  of  a  certain  kind.    The  burden  is 
upon  her  to  show  that  there  is  a  warranty.    Whatever  propo- 
eition  is  set  up  by  her,  she  must  maintain  by  a  fair  prepon- 
derance of  the  evidence."    The  plaintiff  also  asked  for  an 
instruction  that  even  if  the  defendant  was  entitled  to  rescind 
she  had  do  right  to  enter  the  plaintiff's  premises  to  take  the 
heifer.    This  request  being  refused,  the  court  upon  this  sub- 
ject instructed  the  jury  as  follows:  ^*  Now,  if  it  is  true,  that,  at 
the  time  when  she  took  this  heifer  away,  he  was  the  owner  of 
it,  and  she  had  no  right  to  the  possession  of  it,  if  you  find 
that  to  be  the  fact,  he  is  entitled  to  maintain  his  action,  and 
the  verdict  should  be  for  the  plaintiff;  and  if,  on  the  other 
hand,  you  should  find  upon  all  the  evidence  that  the  heifer 
did  not  belong  to  him,  but  belonged  to  the  defendant,  she 
would  have  the  right  to  come  upon  his  premises,  committing 
no  breach  of  the  peace  and  breaking  no  doors  or  bars,  or  any- 
thing else,  and  if  she  had  a  right  to  the  possession  of  the 
beifer  she  would  have  a  right  to  do  what  she  did  in  taking 

it  away But  if  you  find  that  there  was  a  breach  of  the 

warranty,  and  she  relied  upon  the  warranty  in  purchasing 
the  wagon,  and  if  you  find  that  the  breach  of  the  warranty 
never  was  settled,  then  she  would  have  a  right  to  return  the 
wagon  and  demand  her  heifer  back.  And  if  be  refused  to 
give  it  up  to  her  she  would  have  a  right  to  enter  upon  his 
premises,  if  she  could  do  it  peaceably  in  the  manner  described 
by  her,  and  take  the  hei&r  away,  and  he  would  have  no  right 
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of  action  against  her."    Verdict  for  the  defendant  in  both 
cases,  plaintiff  excepted. 

F,  L.  Greene f  for  the  plaintiff. 

S.  T.  Fieldy  for  the  defendant 

Allen,  J.  It  is  settled  in  this  commonwealth  that  a  breach 
of  warranty  upon  a  sale  of  personal  property  authorizes  the 
purchaser  to  rescind  the  contract  and  return  the  article,  al- 
though there  was  no  express  agreement  to  that  effect,  and  no 
fraud:  Bryant  v.  hhurgh^  18  Gray,  607,  74  Am.  Dec.  655.  It 
has  been  found  in  this  case  that  there  was  such  breach  of 
warranty  and  right  of  rescission.  The  bill  of  exceptions  statoB 
that  there  was  evidence  tending  to  show  that  the  defendant, 
claiming  a  right  to  rescind,  left  the  buggy  upon  the  plaintiff's 
premises,  and  demanded  the  heifer,  and  that  the  plaintiff  re- 
fused to  give  up  the  heifer  and  forbade  the  defendant  to  take 
it  Though  it  is  not  expressly  stated  in  the  bill  of  exceptions 
that  these  facts  appeared  to  be  true,  yet  the  plaintiff's  brief 
relies  on  the  plaintiff's  prohibition  as  proved,  and  assumes 
the  truth  of  the  above  facts,  and  therefore  we  assume  them  to 
have  been  proved. 

The  most  important  question  in  the  case  is,  whether  on 
these  facts  the  defendant  had  a  right  to  enter  upon  the  plain- 
tiff's premises  and  reclaim  her  heifer.    We  are  of  opinion 
that  she  had.    It  is  true  that  it  has  been  held  that,  where 
nothing  appears  except  that  the  goods  of  one  person  are  upon 
the  land  of  another,  the  owner  of  the  goods  has  no  implied 
license  from  the  owner  of  the  land  to  enter  and  take  them 
away:  Anthony  v.  Haneys^  8  Bing.  186;  2  Greenleaf  on  Evi- 
dence, sec.  627.    And  this  rule  has  been  applied  to  the  case 
of  a  mortgage  of  personal  property  before  foreclosure,  if  the 
goods  have  been  left  in  the  mortgagor's  possession:  MeLeod 
▼.  JoneSf  106  Mass.  403;  7  Am.  Rep.  689.     But  after  foreclo- 
sure the  mortgagee  has  an  implied  irrevocable  license  to  enter 
and  carry  away  his  goods:  McNeal  ▼•  Emerson^  16  Gray,  384. 
Where  a  piano  was  hired  for  an  indefinite  time,  with  no  agree- 
ment giving  to  the  owner  a  right  to  enter  the  hirer's  premises 
and  reclaim  the  piano  without  prior  demand  or  notice,  it  was 
held  that  he  had  no  implied  license  to  do  so:  Smith  v.  Pteree, 
110  Mass.  36.     But  where  one  sells  personal  property  which 
is  on  his  own  land,  the  purchaser  has  an  implied  license  to 
enter,  and  take  it  away:  Nettleton  v.  Sikea^  8  Met  84;  QiUs  ?• 
Simondsj  16  Gray,  441;  77  Am.  Dec.  878. 
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In  the  present  case,  on  the  facts  assumed,  the  defendant 
had  a  right  to  the  possession  of  her  heifer  under  her  bargain 
with  the  plaintiff,  and  it  was  the  plaintiff's  duty  to  restore  it^ 
and  the  defendant  had  demanded  it,  and  the  plaintiff  had  re* 
fueed  to  deliver  it,  and  in  this  state  of  things  under  the  agree- 
ment between  them  the  law  gave  to  the  defendant  a  right 
to  enter  and  take  away  the  heifer  in  the  way  in  which  she 
did  it:  Drake  v.  WeUs^^  11  Allen,  141;  Heath  v.  RandaU,  4 
Cush.  195;  Cooley  on  Torts,  50  et  seq. 

The  plaintiff  further  contends  that  the  defendant's  right  of 
rescission  was  lost  because  the  buggy  was  broken,  and  there- 
fore was  not  returned  to  him  in  the  same  condition  in  which 
it  was  when  the  defendant  took  it  But  the  breaking  of  the 
spring  was  just  what  the  plaintiff  had  warranted  against  It 
occurred  without  the  defendant's  fault  Under  these  circum- 
stances, the  plaintiff  cannot  complain  of  the  accident  to  the 
buggy:  Head  v.  Tattersallj  L.  R.  7  Ex.  7;  Elphiek  ▼•  Barnes^ 
6  C.  P.  Div,  321. 

The  first  instruction  requested  was  rightly  refused.  The 
jury  might  well  find  from  the  evidence  that  the  defendant  re- 
lied on  the  warranty,  though  in  her  testimony  she  did  not  say 
in  express  terms  that  she  did  so. 

The  plaintiff's  second  request  for  instructions  was  that  *Mn 
order  to  rescind  the  contract  the  defendant  was  bound  within 
a  reasonable  time  to  restore  to  the  plaintiff  the  buggy  in  as 
good  condition  as  she  received  it"  He  now  raises  the  objec- 
tion that  the  judge  did  not  say  to  the  jury  that  the  return  of 
the  buggy  must  be  within  a  reasonable  time.  But  there  was 
no  controversy  at  the  trial  on  this  point  The  defendant  ex- 
pressly conceded  the  doctrine  as  to  reasonable  time.  The 
stress  of  the  request  turned  upon  the  last  portion  of  it,  as  to 
the  condition  of  the  buggy.  It  is  true,  that  theoretical  accu- 
racy would  have  required  a  statement  that  the  return  must 
be  within  a  reasonable  time,  if  indeed  that  question  was  to  be 
submitted  to  the  jury  at  all.  But  the  jury  could  not  have 
been  misled  by  the  omission,  and  there  is  no  occasion  to  grant 
a  new  trial  on  this  ground. 

The  plaintiff's  third  request  does  not  contain  a  correct 
statement  of  the  law,  applicable  to  the  case.  In  the  first 
place,  there  was  no  question  of  fraud,  and  no  instructions  on 
that  hypothesis  were  called  for;  and  as  to  the  remainder  of 
the  request,  it  is  enough  to  say  that  a  purchaser  of  an  article 
may  examine  it  for  himself,  and  exercise  his  own  judgment 


490  Habkins  v.  Ksndalu  [M 

upon  it,  and  at  the  same  time  may  protect  himself  by  taking 
«  warranty.    The  refusal  to  give  the  instructions  requested 
was  entirely  right:  Harrington  y.  Bmith^  188  Mass.  92,  98. 
Exceptions  overruled  in  both  cases. 


Balis— BasAOH  ov  Wabvahtt— Bursa's  Biqht  to  Bssonnk— A  p«r> 
ohaaer  may  rescind  a  contraot  of  sale  and  retam  the  artide  where  there  is  a 
breach  of  an  express  warranty,  although  there  was  no  agreement  to  thai 
effect,  and  no  f rand:  BryatUY.  Itburgh,  13  Gray,  007;  74  Am.  Dec  656,  and 
extended  note;  Hoadley  ▼.  Bouse,  32  Vt  179;  76  Am.  Deo.  167»  and  note; 
KunOunan  v.  Weaver,  20  Pa.  St.  422;  69  Am.  Dec.  740;  hat  on  this  point 
see  Allen  v.  AfuUrson,  3  Humph.  581;  39  Am.  Dec  197.  If  a  purchaser  who 
has  been  deceived  in  a  contract  of  sale,  without  fault  on  his  part,  chooses  to 
rescind  the  contract,  he  is  entitled  to  do  so:  Fowler  ▼.  WUliame,  2  Brev.  304| 
4  Am.  Dec  679;  Lide  ▼.  Thtmas^  2  Brer.  834;  4  Am.  Dec  581;  WhUworik  ▼. 
Thonuu,  83  Ala.  308;  3  Am.  St.  B^.  726,  and  note;  Young  v.  Amiu,  86 
Ala.  116;  Jdim&n  t.  Seymour^  79  BMi.  166;  Qale  ete.  Mfg.  Co.  ▼.  Siark,  45 
Kan.  606;  23  Am.  St.  Rep.  739,  and  note  with  the  osses  ooUeoted,  discussing 
the  right  to  rescind  upon  the  breach  of  an  express  warranty.  See  notes  to 
Piereon  ▼.  Ctooke,  12  Am.  St.  Bep.  843^  and  QeUy  T.  Romdlree^  64  Am.  Deo, 
146. 

Salis— ExFRm  Wabbaott— Pitbohassb's  LuBiUTr.— The  pnrehaser's 
knowledge  of  the  existence  of  a  defect  does  not  exempt  the  seller  from  1»- 
Ulity  upon  his  express  warranty  of  the  soundness  of  a  chattel:  Btuctg  ▼• 
Cl^um,  Cheve's  L.  186;  34  Am.  Dec  590.  It  is  no  defense  against  a  war* 
ranty  that  the  buyer  might  have  discovered  the  defect  by  an  examination  of 
the  article:  Mekkley  v.  Pareone,  66  Iowa,  63;  66  Am.  Bep.  261,  and  note. 
An  inspection  by  the  buyer  before  aoceptanoe  wiU  not  deprive  him  of  the 
protection  of  a  warranty  as  to  latent  defects:  MUler  ▼.  Moore^  83  Ga.  684; 
20  Am.  St  Bep.  329,  and  note  A  vendor  wiU  be  held  liable  for  patent  de» 
fects  in  an  article  sold,  if  he  so  stipulates  in  the  warrsntji  Watmm  ▼•  Roode, 
aO  Neb.  264. 


Haskins  V.  Kendall. 

[IfiS  MaSUGSUBRTI,  234.] 

Ihsubakcb  ov  Lifb  qi  Husband,  Patablb  to  His  Wm;  should  bo  eoa- 
sidered  as  payable  to  her  only  in  the  event  of  her  surviving  him.  On 
her  death  in  his  lifetime,  a  resulting  trust  arises  in  favor  of  his  estate. 
This  rule  is  equally  applicable  to  a  certificate  by  a  mutuid  aid  society  of 
which  the  husband  was  a  member,  sad  the  assessments  of  whidi  were 
paid  by  him. 

Contest  between  the  repreeeniativeB  of  a  deceased  husband 
and  wife  to  determine  which  estate  was  entitled  to  the  pro- 
ceeds of  two  benefit  certificates  issued  by  a  mutual  aid  society. 
The  husband,  being  a  member  of  the  society,  received  two 
certificates,  payable  to  his  wife.  He  paid  all  the  assessments 
thereon.    She  died  in  1889  and  he  in  1891,  both  intestate. 
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Among  the  by-la wb  of  the  society  was  the  following:  ^' Where 
•  beneficiary  is  the  wife  of  a  member,  do  transfer  can  be  made 
except  with  her  written  consent,  but  in  all  other  cases  a  mem- 
ber may  change  the  beneficiary  by  a  return  of  the  certificate, 
with  the  request  of  such  change  in  writing."  Henry  W.  Has- 
kins  was  the  administrator  both  of  the  husband  and  the  wife, 
and  received  the  proceeds  of  the  certificates  on  giving  a  re- 
ceipt in  both  capacities.  On  the  application  of  one  of  the 
heirs  of  the  wife,  who  was  not  related  to  the  husband,  an 
-order  was  made  that  the  administrator  account  for  these  pro* 
oeeds  in  his  capacity  as  administrator  of  the  wife. 

C  £•  Oardner^  for  the  appellee. 
J.  J.  Cooper^  for  the  appellant 

Lathbof,  J.  It  is  not  contended  by  the  appellee  that  the  cer- 
tificates originally  issued  to  Jonathan  H.  Haskins  by  the  Mas- 
aachusetts  MutufU  Aid  Society  for  the  benefit  of  his  wife,  were 
not  legally  surrendered.  It  is  contended  in  her  behalf  that 
the  certificates  issued  in  place  of  the  original  certificates,  being 
issued  after  the  passage  of  the  statutes  of  1885,  chapter  183, 
vested  such  an  interest  in  them  in  his  wife,  that,  notwith- 
atanding  her  death  before  that  of  her  husband,  the  proceeds 
•of  the  certificates  upon  their  collection  belong  to  her  estate. 

The  applications  for  the  ceruficates  were  made  by  Jonathan 
H.  Haskins,  and  all  assessments  were  paid  by  him.  Even  if 
this  had  been  a  case  of  life  insurance,  in  the  absence  of  any 
statute  giving  the  wife  a  vested  interest  in  the  policy,  or  of 
some  provision  in  the  policy  giving  a  right  to  her  representa- 
tives, the  contract  would  be  construed  as  payable  to  the  wife 
only  in  case  of  her  surviving  her  husband,  and  on  the  failure 
of  the  contingency  there  would  be  a  resulting  trust  in  his 
favor:  FvUer  v.  Linzee^  136  Mass.  468;  Bancroft  v.  BumcU^  157 
Mass.  47. 

While  the  rights  of  a  wife  and  children  are  protected  in  the 
oase  of  a  policy  of  life  insurance  for  their  benefit,  it  has  not 
yet  been  held  by  this  court  that  if  they  die  before  the  person 
affecting  the  insurance  there  would  not  be  a  resulting  trust 
in  his  favor,  in  the  absence  of  language  in  the  policy  giving 
rights  to  the  legal  representatives  of  the  wife  and  children. 

While  the  statutes  of  1885,  chapter  183,  section  1,  provide 
that,  **  If  the  benefit  is  to  accrue  through  the  death  of  the  in- 
sured person,  the  contract  shall  be  of  life  insurance,"  and  by 
aection  13  certain  powers  are  given  to  the  insurance  commis- 
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sioner  which  are  conferred  upon  him  by  the  Public  StataieOi 
chapter  119  the  eame  Bection  provides  that,  ''nothing  herein 
contained  shall  subject  any  corporation  doing  businesB  under 
this  act  to  any  other  provisions  or  requirements  of  said  chap- 
ter, •  •  .  .  except  as  distinctly  set  forth  herein." 

The  contract  in  the  case  at  bar  does  not^  therefore,  come 
within  the  provisions  of  the  Public  Statutes,  chapter  ll9,  sec- 
tion 167,  but  within  the  general  rule  above  stated.  While 
under  a  by-law  of  the  society  Jonathan  H.  Haskins  could  not 
transfer  the  certificates  without  his  wife's  written  consent,  we 
are  of  opinion  that  this  did  not  vest  such  an  interest  in  her 
that  her  next  of  kin  would  be  entitled  to  the  proceeds  of  the 
certificates  if  she  died  before  him. 

It  follows  that  the  decree  of  the  probate  court  most  be  re- 
versed, and  the  case  remanded  to  that  court  for  further  pro- 
ceedings. 

So  ordered* 

Ihsurakck— Bbkxvit  Sooibit— Dbath  or  BmrxixciABT  Bbfobb  AmnMa, 
Where  the  beneficiary  named  in  an  insuranoe  certificate  dies  before  the 
insured  no  interest  in  the  fund  vests  in  the  beneficiary,  and  her  hms  will 
inherit  no  part  of  the  fnnd  by  virtne  of  their  relationahipi  BoUku  v.  MeH«t^ 
ion,  16  CoL  203;  25  Am.  St  260,  and  note;  to  the  same  effMt^  ■••  Tmmftmi 
y.  Ltvff,  87  Ala.  263;  13  Am.  St  Rep.  31,  and  note.  This  question  ia  ^ 
enssed  at  length  in  the  monographic  nets  to  Hboktr  v,  Bugg^  11  Am.  8k  Be^ 
723,724 


Gabdinal  V.  Hadlbt. 

[in  IfcOBACHUHaTli,  882.3 

DnD,  BviDiKGB  AS  TO  CoNsiDSBATiON. — A  statement  of  the  oomddsratloe 
in  a  deed  and  a  recital  of  its  payment  may  be  varied  and  controlled  bf 
parol  evidence.  Therefore,  notwithstanding  such  statement  and  recital, 
CTidence  may  be  admitted  to  prove  that  the  price  of  the  land  was  to  de- 
pend on  the  number  of  sqaare  feet  in  its  area,  and  that  by  reason  of  • 
mistake  in  eompnting  snch  area  the  plaintiflf  paid  a  greater  snm  thea 
was  dae  from  him. 

Waiyxb.— The  Right  to  Rsootbr  ▲  Sun  Pin>  m  Bxobbs  ov  thb  Pubcbui 
Pbigb  of  a  tract  of  land  is  not  waiyed  by  accepting  a  conyeyanoe  theraof 
when  the  payment  of  snch  excess  was  dno  to  a  mistake  made  in  eoah 
pnting  the  area  of  snch  tract 

MUTAKB,  Waivxb  OV  RiGBT  TO  SuB  VOB. — ^If  owing  to  a  mistake  in  com- 
puting the  area  of  a  tract  of  land  the  vendee  paid  a  snm  greater  tbsa 
was  due  from  him,  he  is  not  precluded  from  recoreriug  the  excess  6/ 
accepting  it  deed  of  the  property,  nor  by  paying,  after  the  discovery  ^ 
the  mistake,  a  note  given  in  part  payment  of  the  purchase  price. 
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AcnoM  for  money  bad  and  received.    The  plahitiff  pur- 
chased  a  lot  of  land  of  the  defendant,  and  agreed  to  pay 
therefor  at  the  rate  of  eleven  and  a  half  cents  per  square  foot. 
At  the  time  of  the  sale  a  computation  was  made  by  the  plain- 
tiff of  the  8um  due,  and  payment  was  made  accordingly,  part 
of  the  Bum  so  paid  being  a  note  of  the  plaintiff.    Before  the 
note  was  paid  the  plaintiff  caused  the  land  to  be  measured, 
and  aacertained  that  its  area  was  considerably  less  than  that 
upon  which  the  computation  had  been  based  and  payment 
made.     The  plaintiff  thereafter  brought  this  action  for  the 
purpose  of  recovering  the  amount  of  his  overpayment.    He 
did  Dot  claim  that  the  defendant  had  been  guilty  of  any 
fraud,  and  there  was  no  doubt  that  plaintiff  had  acquired 
title  to  all  the  land  contemplated  in  his  purchase;  but  on 
the  other  hand,  it  was  not  questioned  that  the  area  of  the 
land  was  such  that  at  the  price  agreed  to  be  paid  the  defend* 
ant  had  received  a  greater  sum  than  he  was  entitled  to.    The 
defendant  contended  that  the  plaintiff,  by  accepting  the  deed, 
had  waived  all  right  of  action;  that  he  c^uld  not  in  opposi- 
tion  to  the  deed  show  by  parol  evidence  that  the  purchase 
price  depended  upon  the  number  of  square  feet  in  the  lot 
The  trial  court  held  otherwise;  judgment  for  the  plaintiff. 

F.  M.  DaviSf  for  the  defendant. 
J7.  Dunham^  for  the  plaintiff. 

Barker,  J.  1.  The  exceptions  to  the  admission  of  oral 
evidence,  and  to  the  refusal  to  rule  that  the  plaintiff  could 
^ot  show  by  such  evidence  that  the  price  of  the  land  was  to 
depend  upon  the  number  of  square  feet  in  its  area,  must  be 
overruled.  It  was  long  since  declared  by  this  court  to  be 
well  settled  that  both  the  statement  of  consideration  in  a 
deed  and  the  recital  of  its  payment  may  be  varied  and  con- 
trolled by  parol  evidence:  OaU  v.  Cobumj  18  Pick.  397,  401; 
Clapp  V.  TirreU,  20  Pick.  247,  250.  See  also  Wallia  v.  WaUia, 
4  Mass.  135;  3  Am.  Dec.  210;  Wilkinson  ▼.  Seott,  17  Mass. 
249,  267;  Preble  v.  Baldwin,  6  Cush.  549,  553;  Paige  v.  Sher- 
man  J  6  Gray,  511,  513;  Miller  v.  Qoodmn,  8  Gray,  542;  Egan 
V.  Bowker,  5  Allen,  449;  Piekman  v.  Trinity  Churchy  123  Mass. 
1,  8;  25  Am.  Rep.  1. 

2.  The  plaintiff  did  not  waive  his  right  by  accepting  the 
deed.  He  bought  land  by  the  square  foot,  and  in  fixing  the 
Bum  to  be  paid  the  area  was  not  estimated,  but  was  computed, 
and  a  mistake  against  him  was  made  in  the  computation. 
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In  ignorance  of  the  mistake  he  paid  the  snin  bo  compnted, 
and  after  discovering  the  mistake  brought  hie  action  to  re* 
cover  the  amount  overpaid  by  reason  of  the  mistake. 

The  case  is  easily  distinguished  from  tboee  upon  which  the 
defendant  relies  to  show  a  waiver  of  the  right  of  action  by 
accepting  the  deed.    In  WiUiama  v.  HcUhaway^  19  Pick.  887» 
the  land  was  sold  by  the  estimated  area.     Pickman  v.  Trinity 
Churchy  123  Mass,  1,  8,  25  Am.  Rep.  1,  cited  by  the  defend- 
ant, is  a  plain  authority  against  him.    In  that  case  the 
mistake  was  not  one  of  computation,  but  arose  from  a  misap* 
prehension  as  to  the  title  of  a  strip  of  land  covered  by  a  walL 
Leans  v.  Jetoeli,  161  Mass.  846,  21  Am.  St.  Rep.  464,  was  an 
action  for  false  representations  of  quantity  in  a  sale  of  car* 
pets,  and  has  no  bearing  on  the  present  case,  turning  only  on 
the  question  as  to  whether  the  purchaser  used  due  diligence 
in  relying  on  the  representations  of  the  seller.    The  case  also 
differs  from  that  of  Noble  v.  Qoogingy  99  Mass.  231,  because 
there  the  price  was  an  entire  sum,  in  fixing  which  no  regard 
was  had  to  the  area,  while  in  the  case  at  bar  the  quantity  of 
land  was  made  an  essential  element  of  the  bargain.     The 
case  at  bar  is  analogous  to  the  cases  of  Paige  v.  Sherman^ 
6  Gray,  511,  Tarbell  v.  Bowman^  103  Mass.  841,  and  Piekman  v. 
Trinity  Church,  123  Mass.  1,  8.  26  Am.  Bep.  1,  in  each  of 
which  the  price  depended  upon  the  area,  and  was  erroneously 
fixed  and  paid  under  a  mistake  of  fact.    Because  the  agree- 
ment here  was  not  for  an  entire  sum,  and  the  quantity  of 
land  was  an  essential  element  of  the  bargain,  and  fixed  the 
price  to  be  paid,  the  plaintiff  did  not  waive  his  right  to  re- 
cover the  money  paid  by  mistake  by  accepting  a  deed  which 
was  silent  as  to  the  quantity  of  land,  although  the  descrip- 
tion was  by  monuments,  and  also  by  measurements  stated  to 
be  '^  more  or  less."    The  deed  shows  clearly  enough  that  no 
other  land  was  intended  than  the  lot  within  the  monuments, 
but  has  no  tendency  to  show  that  the  parties  agreed  that  its 
area  was  as  computed  by  them  when  fixing  the  sum  te  be 
paid  for  the  land.    It  has  no  bearing  on  the  present  issue. 

8.  The  payment  of  the  note  after  the  discovery  of  the  mis- 
take is  no  bar  to  the  action.  It  was  originally  received  as 
cash,  and  its  amount  is  not  stated.  There  is  nothing  to  show 
that  it  would  not  have  been  given  if  there  had  been  no  mis* 
take.  The  defendant  has  not  been  harmed  by  its  payment, 
and  the  plaintiff  was  not  compelled  to  expose  himself  to  a  suit 
by  attempting  to  set  off  against  it  his  present  cause  of  action. 

Exceptions  overruled. 
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l>UKtm^TAmm  8im«ir€B  ab  to  CovixDnuTiov.— Th*  wuASintAkn  ti 
a  deed  nay  be  piov«d  by  parol  to  be  wholly  different  from  that  expreeeed 
tbereim  Mqfati  ▼.  Bulson,  06  GaL  106;  81  Am.  St.  Rep.  192;  note  to  ^yert 
▼•  £0odbe,  27  Am.  StL  Rep.  216,  where  the  cases  are  collected. 

ICisTAxa  18  TO  Amount  oi  Laud  Sol]>— Right  to  Rxgovir  Bxoifls  ob 
IhEFieiT  IX  PoBCRAa  pRiom — Where  a  Tendor  believes  he  is  selliog  and 
a  ▼andaa  believes  he  is  baying  a  dsOnite  piece  of  land,  and  a  deficit  in  qnan* 
tity  is  eaased  by  a  eoaftict  of  the  snnrejr  with  an  older  and  better  title  on* 
known  to  both,  it  Is  snch  a  mistake  of  fact  as  to  entitle  the  vendee  to  recover 
the  amount  paid  for  the  deficit:  Smerson  v.  Navarro,  81  Tex.  884;  98  Am. 
Dee.  634,  and  note;  note  to  Goodrich  v.  LaHhrop^  28  Am.  BL  Bep.  98.  See 
JUbMMT.  L^gkngwtUf  74  Ioiwa»  11^ 
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tin  KAiHA^tH  usarin  887.] 

Avonoiiani  I»  Lublx  iob  Snxiiio  tsb  Paopkbtt  o#  Ahothke  vnlev  he 
ean  show  some  other  excuse  or  justification  than  hia  good  faith  and  hia 
ignoranoe  of  the  true  owner's  title. 

OovDiTioNAL  Salb.— Ak  Aorkxmknt,  Purpobtinq  to  n  ▲  Lbasb,  be* 
tween  the  owness  of  property  and  another,  and  stipulating  that  the 
latter,  for  the  use  of  certain  personal  property,  had  paid  a  specified 
■um  as  rent,  and  would  pay  a  further  designated  sum  monthly  until 
anch  time  as  the  sums  so  paid  should  amount  to  another  sum  specified, 
after  which  snch  property  should  belong  to  the  lessees,  but  that  in  de- 
fault of  payment  snch  lessors  might,  without  demand,  take  possessico 
of  such  property,  does  not  give  the  lessees  any  title  which  they  csa 
mortgage  to  the  prejudice  of  the  lessors.  If  a  mortgage  is  made,  and 
thereafter,  by  the  direction  of  the  mortgagee,  the  property  la  sold  by 
an  auctioneer,  he  ia  answerable  to  the  owners  for  its  conversion  if  the 
lessees  were  in  default  at  the  time  of  such  sale,  and  therefore  had  ne 
right  to  the  immediate  possession  of  the  property.  It  is  not  material 
tiiat  the  auctioneer  was  mistaken  as  to  the  ownership  of  the  property 
if  the  owners  had  not  contributed  to  such  mistake  otherwise  than  by 
•ntering  into  the  agreement  and  giving  the  lessees  possession  there* 
under. 

BBCOBDnro  ▲  Mobtoagb  Madx  bt  Yhb  Lbssxbb  ov  Pbrsonal  Propbbtt 
having  the  right  to  acquire  title  thereto  on  making  certain  designated 
payments  doea  not  operate  as  constructive  notice  to  their  lessors. 

Troysb  for  tbe  conversion  of  certain  furniture.  Plaintiffs, 
in  February,  1886,  made  an  agreement  with  Mrs.  Bryant, 
which,  on  its  face,  declared  that  as  rent  for  certain  property, 
including  that  in  controTersy,  they  had  received  a  sum  spe- 
cified in  the  agreement,  and  that  Mrs.  Bryant  promised  further 
to  pay  them  thirty-two  r.ollars  per  month  on  the  thirteenth 
day  of  each  month  untU  such  payments  with  the  original 
P'lymenI  should  amount  to  t-en  hundred  and  fifty*siz  dollars 
and  eighty-six  cents,  after  which  the  rents  should  cease,  and 
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the  property  belong  to  her,  but  that  in  case  of  her  failure  to 
pay  Buch  rents  the  plaintiffs  might,  without  demand  or  notice, 
and  without  rendering  themselves  linble  to  any  action  of  tres- 
pass or  tort,  or  for  the  refunding  of  the  sums  received  by  them, 
enter  any  house  or  place  where  the  property  might  be  and 
take  possession  of  and  remove  it  Mrs.  Bryant,  after  the 
property  was  delivered  to  her,  removed  with  it  to  varioas 
places,  with  the  consent  of  the  plaintiffs,  and  on  September 
22, 1886,  executed  a  mortgage  thereon  to  one  Stetson  to  secure 
the  payment  of  three  hundred  dollars.  In  August,  1890,  the 
mortgagee  took  possession  of  the  property  through  his  agent, 
and  placed  it  in  the  possession  of  the  defendant  at  his  auction 
rooms,  and  the  defendant,  as  auctioneer,  made  such  sale,  pay- 
ing the  proceeds  to  the  mortgagee  in  ignorance  of  the  claims 
of  plaintiffs.  Mrs.  Bryant  at  various  times  made  payments, 
amounting  in  the  aggregate  to  six  hundred  and  sixteen  dol- 
lars, but  at  the  time  of  the  sale  made  by  defendant  she  was 
in  default  with  respect  to  the  other  payments. 

R.  R.  Gilman  and  W.  H,  Mitchell^  for  the  defendant. 

W.  F,  Kimbally  for  the  plaintiffs. 

Holmes,  J.  The  defendant  is  an  auctioneer,  who  has  sold 
personal  property  belonging  to  the  plaintiffs.  Therefore  he  is 
liable  for  a  conversion  unless  he  can  show  some  other  excuse 
or  justification  than  his  good  faith  and  his  ignorance  of  the 
plaintiff's  title:  Coles  v.  Ciarifc,  3  Gush.  399;  Hoffman  v.  Cartno^ 
22  Wend.  285;  Cochrane  v.  Rymill,  40  L.  T.,  N.  S.,  744;  Hoi- 
lans  V.  Fowler^  L.  R.  7  H.  L.  757.  The  mere  fact  that  the 
plaintiffs  made  a  bailment  to  Mrs.  Bryant,  and  that  she  mort- 
gaged the  goods  to  Stetson,  who  took  without  notice  and  for 
value,  and  directed  the  present  sale,  is  not  such  a  justifica- 
tion. The  passage  to  the  contrary  in  the  note  to  Wilbraham 
V.  Snow,  2  Wms.  Saund.  47a,  cited  in  Vincent  v.  Cornell^  IS 
Pick.  294,  296,  23  Am.  Dec.  683,  is  a  misunderstanding  of  the 
Year  Books  on  a  matter  as  to  which  their  doctrine  no  longer 
is  the  law,  as  every  one  knows,  and  as  may  be  seen  from  the 
later  additional  note:  See  Hirschom  v.  Canney^  98  Mass.  149, 
150,  152;  Coggill  v.  Hartford  etc.  R.  R.  Co,,  8  Gray,  545.  The 
explanation  of  the  early  law  is  a  matter  of  antiquarianism, 
which  would  be  out  of  place  here. 

If  at  the  time  of  the  sale  Mrs.  Bryant  had  had  a  right  of 
possession,  to  the  exclusion  of  the  plaintiffs,  which  was  not 
terminated  by  the  sale,  the  plaintiffs  could  not  have  main- 
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tained  trover;  and  ibis  principle  is  applied  against  a  seller 
ii|K>n  a  conditional  sale,  so  called,  where  the  plaintiff  reserves 
the  title,  if  the  time  for  payment  has  not  arrived  at  the  time 
of  the  alleged  conversion:  NewhaU  v.  Kingsbury,  131  Mass. 
445;  Day  v.  Basaett,  102  Mass.  445;  Fairbank  v.  Phelps,  22 
Pick.  535;   Vincent  v.  ComeU,  13  Pick.  294;  23  Am.  Dec.  683. 

But  in  the  case  at  bar  not  only  had  Mrs.  Bryant  expressly 
agreed  not  to  sell  or  mortgage  the  goods,  but  at  the  time  of 
the  mortgage  to  Stetson  and  of  the  sale  by  the  defendant  she 
was  in  default  for  the  so-called  rent,  and  by  the  words  of  her 
agreement  the  plaintiffs  had  an  immediate  right  of  possession 
without  demand  or  notice. 

The  plaintiffs  have  not  contributed  to  the  defendant's  mis- 
take, as  in  Hills  v.  Snell,  104  Mass.  173;  6  Am.  Rep.  216. 
There  the  plaintiffs,  who  were  warehousemen,  not  owners  of 
the  goods  in  question,  made  the  mistake  of  delivering  the 
wrong  man's  flour  to  one  who  sold  to  the  defendant,  and  it 
was  held  that  they  could  not  maintain  trover  after  he  had 
used  it  in  good  faith.  It  is  suggested  that  the  plaintiffs  had 
constructive  notice  of  the  mortgage,  and  therefore  should  be 
deemed  to  have  waived  their  rights.  We  do  not  see  why,  but 
it  is  enough  to  say  that  the  plaintiffs  had  not  the  constructive 
notice  supposed.  Recording  the  mortgage  did  not  affect  them: 
Oearge  v.  Wood,  9  Allen,  80,  83;  85  Am.  Dec.  741;  WesUm 
Union  Tel  Co.  v.  CaldweU,  141  Mass.  489,  493;  Bates  ▼.  Nor- 
cross,  14  Pick.  224,  231. 

Judgment  for  plaintiffs.     

AuonoBS— LiABiLiTT  ow  AvonovKBBS:  See  ezteoded  note  to  Thomas  ▼. 
JTerr,  96  Am.  Dee.  264.  An  anotioneer  who  sells  stolen  property  is  liable 
for  its  otaveraionto  the  same  extent  as  anj  other  merchant:  Bogenv.  ffuae^ 
1  Osl.  429;  64  Am.  Dec  900,  and  note.  Bnt  an  anotioneer  who  receiyed  mort- 
gaged chattels  from  the  mortgagor  and  sold  them  is  not  liable  to  the  mort- 
gagee for  a  oonversion,  although  the  mortgagor  acted  fraudulently.  The  regis- 
tration of  the  mortgage  in  snch  a  ease  is  not  under  the  decisions  in  Tennessee 
notioe  to  the  anotioneer,  where  he  does  not  claim  any  interest  therein  nor 
any  lien  thereon:  FrkauU  t.  BuncOe,  88  Tenn.  896;  17  Am.  St  Rep.  908. 

CONDRIOBAL  SalBS— RlGHTS  OF  P(7BCHA8BB8  VBOM  VbNDBB. — A  sale  and 

deliTcry  of  goods  upon  condition  that  title  shall  not  pass  until  the  payment 

of  the  price,  vests  in  the  yendee  no  title  which  he  can  pass  to  a  purchaser  in 

good  faith,  and  for  a  valuable  consideration:  Dunbar  y.  Bawlea,  28  Ind.  226; 

98  Am.  Deo.  811,  and  note;  Burbank  y.  Crooker,  7  Gray,  158;  66  Am.  Dea 

470,  and  note.     See,  also,  the  notes  to  the  following  cases:  PraU  y.  Bur* 

han*,  22  Am.  St  Rep.  705;  and  Velsian  y.  Lewis,  S  Am.  St  Rep.  198.    A 

written  agreement  in  the  form  of  a  lease,  which  by  its  essential  terms  appears 

to  be  a  oonditional  sale  of  personal  property,  will  be  held  as  such:  Orsss  ▼• 

Jordan,  83  Me.  380;  Qtdnn  y.  Parke  etc  Jiaekinmy  Gow»  5  Wash.  876w 
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Glabe  V.  Patterson. 

[16B  KAfllAOHOBim^  888.] 

flusBAm  Aim  WiyB.^lT  a  Wifb  Plaois  nr  Hbr  Hitsband'b  Havdb  Mom 
which  ia  her  separate  property,  the  presumptioii  ia  that  he  rooeWee  H  at 
his  owD,  in  the  absence  of  any  eridenoe  that  he  reoMved  it  in  tnut  far 
her.  Henoe  if  she  loans  her  husband  a  bond,  payable  to  bear«r«  and  Te> 
oeives  from  him,  or  from  a  firm  of  whioh  he  is  a  member,  a  prominocy 
note  for  the  amount  of  the  bond,  there  is  nothing  to  indicate  tliat  he 
received  it  in  tmst  for  her,  or  that  he  is  not  at  liberty  to  use  it  as  Us 
own. 

Pastmkrbhip.— A  Nora  Siqmu)  bt  Ojib  PABrana  abd  Ihdobsbd  bt  «bb 
Othbb  is  not  an  undertaking  of  the  firm,  and  in  case  ol  iia  insdlTen^ 
is  not  payable  ont  of  its  assets. 

PaBTMXRSBIP— A  FBOMiaSORT  NOTB  GlYBB  BT  A  PaRTBBBSBIF  TO  THB  WXfB 

OB  Osn  OB  Itb  Mbmbbbs  is  Toid,  sad  equity  will  not  intaffsra  lor  htr 
relief. 

L.  M.  Childf  for  the  plaintiff  Mary  B.  Clark. 

A*  F.  Means  and  J.  Loivell^  for  PatteraoD  and  Gondii. 

C  L.  Huntresij  for  Sughrue. 

Lathrop,  J.  The  first  case  ia  a  bill  in  eqnitj  against  John 
B.  Patterson,  Michael  J.  Sughrue,  Stephen  G.  Condit,  and  the 
Broadway  National  Bank.  The  case  was  heard  on  the  merits 
in  the  superior  court,  and  a  decree  was  entered  dismissing  the 
bill.  From  this  decree  the  plaintiff  appealed;  and  the  case 
comes  before  us  on  the  pleadings  and  a  report  of  the  evidence 
taken  in  the  court  below.  Most  of  the  facts  of  the  case  are 
not  in  dispute,  while  as  to  others  there  is  a  controversy.  We 
find  them  to  be  as  follows: 

In  May,  1890,  Linus  E.  Clark,  the  husband  of  the  plaintiff, 
entered  into  partnership  with  the  defendant  Patterson.  By 
the  terms  of  the  articles  of  copartnership,  Clark  agreed  to  con- 
tribute to  the  partnership  the  sum  of  one  thousand  dollars  in 
cash.  Clark  had  no  money,  but  said  to  Patterson  that  he  had 
a  bond,  on  which  he  could  realize  the  money.  The  bond  in 
question  was  for  the  sum  of  one  thousand  dollars,  and  was 
issued  by  a  water  company,  and  was  payable  to  bearer.  It 
belonged  to  the  plaintiff,  and  she  lent  this  bond  to  her  hus- 
band,  and  took  from  him  an  instrument  in  writing  of  the  fol- 
lowing tenor: 

''  $  1 ,000.  Boston,  May  5,  189a 

*'For  value  received,  pay  to  the  order  of  Mary  B.  Clark,  one 

thousand  dollars.    Value  received,  and  charge  the  same  Is 

aooonnt  of  Linus  B.  Clark. 
**To  Mary  E.  Clark." 
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This  instrament  was  indorsed  in  blank  by  the  defendant 
Patterson,  by  writing  his  own  name  upon  it.  With  this  bond 
as  collateral  security,  the  defendant  bank  lent  the  firm  (rf 
Patterson  and  Clark  the  sum  of  one  thousand  dollars,  pay* 
able  on  demand,  and  took  the  &m  note  therefor. 

On  August  6, 1890,  the  plaintiff  lent  her  husband  a  coupon 
bond  of  another  water  company,  payable  to  bearer,  for  one 
thonsand  dollars.  She  received  therefor  from  her  husband 
the  promissory  note  of  the  firm  of  Patterson  and  Clark,  for  the 
sum  of  one  thousand  dollars,  payable  to  her  order,  on  demand. 
With  this  bond  as  collateral  security  the  firm  of  Patterson 
and  Claris  borrowed  of  the  defendant  bank  the  sum  of  eight 
hundred  dollars,  and  gave  its  promissory  note  therefor.  The 
bank  had  no  notice  of  the  plaintiff's  interest  in  either  bond. 
Some  time  after  the  latter  transaction  with  the  bank  the  firm 
of  Patterson  and  Clark  failed,  and,  on  September  29,  1890^ 
executed  an  instrument  of  assignment  to  the  defendant  Sugh- 
rue  of  all  their  assets,  in  trust  for  the  creditors  of  the  firm  who 
should  become  parties  thereto.  This  instrument  authorized 
the  assignee,  among  other  things,  **  to  sell  and  dispose  of  all 
the  trust  property  as  by  him  deemed  wise,  and  to  collect  or 
sell  choses  in  action,  using  a  reasonable  discretion  as  to  the 
times  and  modes  of  selling  and  disposing  thereof,  for  cash  or 
on  credit,  at  public  or  private  sale." 

When  Patterson  and  Clark  failed,  the  plaintiff  made  claim 
for  the  amount  of  the  two  instruments  delivered  to  her  by  her 
husband,  and  wished  to  assent  to  the  instrument  of  assign* 
ment  as  a  creditor,  and  did  what  she  could  to  become  a  party 
thereto.  She  was  told  by  the  assignee  that  by  the  laws  of 
this  commonwealth  such  a  claim  was  not  authorized,  and  was 
advised  to  employ  counsel.  She  did  employ  counsel,  who 
advised  her  that  she  had  no  claim  on  the  assets  of  the  firm. 
On  October  10,  1890,  with  the  ad  rice  and  consent  of  her  coun- 
sel, she  signed  the  following  paper: 

**  It  is  agreed  that  the  bonds  held  by  the  Broadway  National 
Bank  may  be  sold  by  said  bank  at  private  sale,  and  the  pro- 
ceeds, after  payment  of  the  bank's  claim,  may  be  held  by  the 
hank  and  paid  to  whomsoever  is  entitled  thereto  as  soon  as 
same  may  be  determined  or  settled.  This  agreement  is  undei^ 
stood  to  be  without  prejudice  to  the  rights  or  titles  of  either 
party." 

The  bank  did  not  become  a  party  to  the  assignment;  and, 
ott  November  29, 1890,  sold  the  bonds,  under  a  power  of  sals 
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contained  in  the  notes,  for  about  eighteen  hundred  dollars. 
It  does  not  appear  that  there  was  any  surplas  after  satisfyiDg 
the  claim  of  the  bank. 

On  October  25,  1890,  the  defendant  Condit,  who  was  the 
largest  creditor  of  the  firm,  bought  of  the  assignee  all  the 
assets  of  the  partnership,  and  agreed  in  writing  *'  to  com- 
promise, assume,  or  paj  all  claims  and  demands  against  the 
partnership  of  Patterson  and  Clark."  At  the  time  he  entered 
into  this  agreement,  he  was  informed  by  the  assignee  that  all 
the  claims  he  had  to  settle  were  the  claims  against  the  firm 
for  merchandise,  and  that  he  had  nothing  to  do  with  the  bonds 
held  by  the  bank,  or  with  the  claims  of  the  present  plainti£ 
The  bill  in  the  second  case  is  brought  by  Condit  against  Pat- 
terson, Sughrue,  Clark,  and  his  wife,  and  the  Broadway 
National  Bapk.  It  proceeds  on  the  ground  that,  if  the  coart 
shall  hold  tnat  the  plaintiff  is  bound  to  Mrs.  Clark,  by  reason 
of  the  agreement  entered  into  between  the  plaintiff  and  Sugh- 
rue, the  agreement  was  entered  into  through  a  mistake  of  law 
and  fact.  The  prayer  of  the  bill  is  that,  on  his  delivering  up 
the  assets  received  by  him,  the  agreement  may  be  canceled. 
This  bill  was  dismissed  by  the  superior  court,  on  the  ground 
that  the  plaintiff  stood  in  no  need  of  equitable  relief,  as  the 
bill  in  the  first  ease  had  been  dismissed.  From  this  decree 
the  plaintiff  appealed  to  this  court,  in  order  that  the  whole 
matter  might  be  before  the  court 

We  proceed  to  consider  the  claims  made  by  the  plaintiff  in 
the  first  case.  She  contends  that  she  never  parted  with  her 
property  in  the  bonds;  that  they  were  merely  lent  by  her  to 
her  husband;  and  that  a  trust  was  imposed  upon  the  bonds 
in  her  favor.  It  was  held  in  Jacobi  v.  Hester^  118  Mass.  167, 
that  if  a  wife  places  in  her  husband's  hands  money  that  is 
her  separate  property,  the  presumption,  in  the  absence  of  evi- 
dence that  he  receives  it  in  trust  for  her,  is  that  he  can  use  it 
as  his  own:  See  also  Brovm  v.  Wood,  121  Mass.  187.  We  find 
nothing  in  the  case  at  bar  to  warrant  as  in  deciding  that  the 
bonds  were  received  by  the  husband  in  trust  for  the  plaintiffi 
or  anything  to  rebut  the  presumption  that  he  was  at  liberty 
to  use  the  bonds  as  he  pleased.  Nor  do  we  find  any  evidence 
of  fraud  practised  upon  her:  See  Thacher  v.  ChurekUl^  118 
Mass.  108. 

The  next  contention  of  the  plaintiff  is  that,  if  she  has  no 
property  in  the  bonds,  she  has  a  claim  against  the  partner- 
ship on  the  two  instruments  given  her  at  the  times  the  bonds 
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were  handed  over  by  her«  The  first  instmmenti  whether  it  be 
Btyled  a  draft  or  a  note,  was  not  an  undertaking  by  the  firm. 
It  was  at  most  an  undertaking  by  one  member  of  the  firm 
indorsed  by  the  other;  and,  if  provable  at  all,  would  be  only 
against  the  separate  assets  of  the  signers.  There  were  no 
separate  assets  in  this  case;  and  the  plaintiff  can  have  no 
claim  against  the  firm  assets  on  account  of  this  instrument. 

As  to  the  second  note,  it  was  void  as  between  the  original 
parties,  being  given  to  a  wife  by  a  partnership  of  which  her 
husband  was  a  member:  Kenworthy  v.  Sawyer^  125  Mass.  28, 
and  cases  cited.  Nor  does  equity  afford  relief  in  such  a  case: 
Fowle  V.  Torrey,  185  Mass.  87.  See  also  KneU  v.  Egleston,  140 
Mass.  202.  It  was,  moreover,  decided  in  TFbodioard  v.  SpurVf 
141  Mass.  288,  that  a  wife  was  not  entitled  to  prove,  against 
the  estate  of  her  husband  in  insolvency,  a  claim  for  money 
lent  by  her  to  him  from  her  separate  estate,  and  used  by  him 
in  his  business,  and  for  which  she  held  his  promiesory  note, 
notwithstanding  the  statutes  of  1884,  chapter  298,  providing 
for  the  proof  of  equitable  liabilities  against  insolvent  estates. 

It  follows  from  these  cases  that  the  plaintiff  was  not  entitled 
to  prove  against  the  assets  of  the  partnership^  and  that  the 
decree  below,  dismissing  the  bill,  was  correct 

HUSBAVD  AHD  WlVS— OlVT  FbOM  WiWE  TO  HUSBAHD,  WhSH  PrMUMSD. 

It  n  preramed  that  when  a  hnsband  reoeiTM  money  from  hit  wife  and  naee 
it  in  hie  hneineee  that  ehe  intended  to  gire  it  to  him,  and  not  to  loan  it  to 
him:  Beeeker  t.  WUmm^  84  Va.  SIS;  10  Am.  St  Bep.  889,  nnd  notes  XbUxU 
qfHauert  140  Pa.  St  420;  28  Am.  St  Rep.  245»  and  note;  i/cLvrf  t.  Laum 
eatUr^  24  &  C.  273;  SS  Am.  Rep.  2S9,  and  note;  Ztnn  ▼.  Law,  82  W.  Ya. 
447.  Where  a  hnebond  has  received  money  which  belonged  to  hie  wife,  he 
becomes  her  debtor,  and  no  afBrroative  proof  by  the  wife  that  he  receiTed  it 
as  a  loan  and  not  as  a  gift  is  necesaaryt  B§kUe  qf  If ormley,  187  Pa.  St  101. 
There  ie  no  presumption  that  the  mere  handing  over  of  a  snm  of  money  by 
a  wife  to  her  hnslMmd  is  a  loan,  thns  ereating  the  relation  of  debtor  and 
ereditor  between  them:  SromweU  t.  SromweU,  139  IlL  424. 

PASTNXRsmp — A  married  woman  eannot  fnstain  an  action  against  a  part* 
■ership,  of  which  her  hnsband  is  a  member,  to  recover  oompeniation  for  her 
■srvioest  WiMinlf  v.  Sievem,  8  Allen,  SIS. 


fi02  Bmamm  «»  Chasmak,  £lCaBB. 


Sbabs  it.  Ghapmak 

CUB  liimAmnmarm,4ak} 
Tkubt.-^A Tbuotiw &>wu.TioKiU>  Pmtrcns  itftgood 
itaUe  tnuk»  wholhv  Om  bttefite  o(  the  gift  «n  ooBfiaod  to  ft 
looalit/  or  mot 

Charitablb  TRasT. — A  deriM  and  beqnast  of  tho  t«rtator*i  property  log 
the  benefit  of  the  inhabitanti  of  Eut  DeAnle  and  ▼iomity^  for  ednoa* 
tioiial  parpoeee,  one-third  of  the  propertj  to  bo  appropriated  lor  a 
boilding  to  be  looated  en  Qaivet  Neek  in  Seat  Deonii^  aod  the  atlMr 
tvo>tiiiida  to  be  for  the  aupport  of  eaoh  iaatitatioD,  and  the  vUo  t^ 
be  nader  the  exdnsive  eontrol  ^of  the  inhabitanta  of  QaiTet  Heok«  ie  m 
good  gift  to  eharity. 

Cbabitavli  Gifts.— 4>m  loft  a  Sraomo  Ckixikobb  Fosrou  Wub  vov 
Fail  kni  W jur  or  ▲ 


O.  C.  Travii^  first  omtfaiU  aUomey*general^  for  tba  oom- 
mon  wealth. 

Q.  A.  King^  ^  ^^  IxBiEB  at  law  and  the  next  of  Ub. 

HoLifss,  J.  This  is  a  bill  for  instnictionB  whether  the  fol- 
lowing clause  in  the  will  of  Jacob  Sears  constitates  a  good 
giift  to  charity:  **  After  the  said  Olive  F.  Sears  is  no  longer 
my  widow,  either  by  death  or  otherwise,  I  give  and  bequeath 
all  that  may  then  remain  of  my  property  for  the  benefit  of  the 
inhabitants  of  Bast  Dennis  and  vicinity  for  educational  pur^ 
poses.  One-third  part  of  said  property  to  be  appropriated  for 
a  building  and  appurtenances,  which  shall  be  located  on 
Quivet  Neek  in  Bast  Dennis,  and  the  other  two-thirds  to  be 
a  fund  for  the  support  of  said  institution,  the  interest  of  said 
fund  to  be  so  appropriated.  The  whole  to  be  under  the  ex- 
clusive control  of  the  inhabitants  of  Quivet  Neck«'' 

There  is  no  doubt  that  a  trust  for  educational  purposee  is 
a  good  charitable  trust:  Hadley  v.  HapHns  Academy^  14  Pick. 
240,  258;  Boxford  Religious  Society  v.  Hifirrtman,  125  Mass. 
821,  327;  Davis  v.  Barnstable,  154  Mass.  224;  Whicker  v.  Hume, 
7  H.  L.  Gas.  124;  RusssU  v.  AUen,  107  U.  S.  163,  172.  It  is 
good  where  there  is  no  limit  of  space  expressed,  and  it  is  none 
the  less  so  when  the  benefit  of  the  gift  is  confined  in  terms, 
as  it  must  be  in  fact,  to  a  particular  locality:  LoweU,  appeU 
lant,  22  Pick.  215;  Clement  v.  ffyde,  50  Vt.  716;  28  Am.  Rep. 
522.  It  is  equally  good  when  the  limit,  although  real,  is  not 
geometrically  exact,  as  in  this  case,  '^Bast  Dennis  and  vicin- 
ity": Attomey-Oeneral  v.  Gladstone^  13  Sim.  7,  11;  HUl  v. 
Bums,  2  Wils.  &  S.  80,  90,  91 ;  Miller  v.  Rowan,  6  Clark  &  F. 
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W,  110;  WaUaee  r.  AttomtyGmeral,  83  Bmt.  884;  SalUmttaU 
r.  Sanders,  11  Allen,  446,  467.  As  the  teetator's  plan  is  to 
carry  out  the  purpose  of  his  gift  by  means  of  a  building,  prob- 
jibly  the  convenience  of  those  concerned  will  draw  the  line 
without  the  help  of  the  court,  unless  the  fund  is  insufficient 
lor  the  testator's  scheme. 

It  is  argued  on  behalf  of  the  heirs  and  next  of  kin  that  the  * 
provision,  **the  whole  to  be  under  the  exclusive  control  of  the 
inhabitants  of  Quivet  Neck,"  is  the  consideration  and  condi- 
^on  of  the  gift  within  the  principle  of  BuUard  v.  Shirley^  153 
Mass.  559«  It  is  assumed  that  this  must  fail,  and  therefore 
it  is  said  the  gift  fails.  We  do  not  think  that  we  can  make 
it  plainer  than  it  la  upon  the  first  reading  of  the  clause,  that 
«uch  control  is  not  of  the  essence  of  the  gift,  but  is  only  an 
aidministrative  detail.  Moreover,  on  the  facts  before  us, 
jdthough  probably  a  scheme  will  have  to  be  framed,  we  can* 
not  assume  that  it  is  any  more  impossible  for  the  inhabitants 
-of  Quivet  Neck  to  control  the  administration  of  the  fund  than 
it  would  be  if  they  were  a  town:  Drury  v.  Naiiek^  10  Allen, 
169,  182;  Gary  Library  v.  Bli9»,  151  Mass.  864.  In  Baylis  v. 
^Uomey- General,  2  Atk.  239,  where  money  was  left  ''to  the 

virard  of  Bread  street,  according  to  Mr. his  will,''  Lord 

Hardwick  suggested  a  decree  that  the  money,  ''from  time  to 
time,  be  disposed  of  in  such  charities  as  the  alderman  for  the 
time  being  and  the  principal  inhalHtants  shall  think  the  most 
beneficial  to  the  ward.'' 

It  is  settled  by  a  line  of  decisions  in  this  commonwealth 
that  a  gift  like  the  present,  for  a  specified  charitable  purpose, 
will  not  fail  for  want  of  a  trustee.  The  doubts  which  have 
l»een  expressed  on  this  point  {JaclcBon  v.  Phillips^  14  Allen, 
689,  576,  and  Minal  v.  Baker^  147  Mass.  848,  853,  9  Am.  St. 
Rep.  713)  must  be  confined  to  *'  gifts  to  charity  generally, 
^ith  no  uses  specified,  no  trust  interposed,  and  either  no  pro* 
Tision  made  for  an  appointment  or  the  power  of  appointment 
-delegated  to  particular  persons  who  die  without  exercising 
it":  Jackson  v.  P&tttips,  14  Allen,  539.  See  Mimonary  Society 
^f  MethodUt  Episcopal  Church  v.  Chapman^  128  Mass.  265,  268, 
and  cases  cited.  The  statement  in  Boyle  on  Charities,  218, 
is  that  "to  give  jurisdiction  to  the  court  when  the  selection  off 
objects  has  been  left  undetermined  by  the  testator,  it  seems 
^essential  that  trustees  should  be  interposed  for  performanoe 
of  the  office,  or  at  least  that  an  intention  should  have  been 
•avinced  by  the  testator  to  commit  the  disposal  of  his  property 


N 
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to  some  one/*    In  the  pretent  oase  even  the  Snglleh  eritaiiA 

of  jurisdiction  are  satisfied. 
Decree  accordingly.  

Charitablb  Trusts  wor  Educational  Pubfosm  an  held  Talid  Ia  tte 
followiug  line  of  oases:  Wiiman  v.  Lex,  17  Serg.  ft  R.  88;  17  Am.  Deo.  644^ 
and  note;  Curling  v.  Ourltng,  8  Dana,  38;  33  Am.  Dea  476,  and  note;  Man^ 
tUoB  V.  Purcell,  46  Ohio  St  102;  15  Am.  St  Rep.  562;  note  to  Oeorge  t.  Brad' 
dock  14  Am.  St  Rep.  763;  DattU  ▼.  Barnsiable,  154  Mass.  224;  Spiaeapal 
Academy  ▼.  Philadelphia,  150  Fa.  St  565.  See  notes  to  the  following  euee 
in  whioh  the  valid Lty  of  oharitable  trusts  is  discnssed:  Bapiid  C%tirdk  t. 
Shively,  1  Am.  St  Rep.  415;  Howe  t.  WUi^m,  60  Am.  Rep.  230;  Bkgmer* 
Appeal,  39  Am.  Rep.  740;  and  Otoene  ▼.  Miesionary  Sodety,  67  Am.  Dea  18^ 

Chakitabli  Tritbts  Will  Not  Bb  Allowbd  to  Fail  iob  Waxt  of  a 
TBU8TBB:  McOirr  ▼.  Aaron^  1  Penr.  ft  W.  49;  21  Am.  Dee.  861,  and  note. 
Burr  ▼.  Smiih,  7  Vt  241;  29  Am.  Deo.  154;  Frader  ▼.  8U  LMe  OkmtK  Hi 
Pa.  St  256;  8eda  t.  HtAU,  75  Iowa,  429;  9  Am.  St  Rep.  495;  note  to  Mintd 
▼.  Baher,  9  Am.  St  Rep.  721.  See  also  Pearmn  T.  Ooneord  B.  B.  Corpk^  6S 
K.  H.  537;  13  Am.  St  Rep.  59a 


HORQAN   V.    PaOIFIO    MiLL&L 

[IBB  MASBAGSUBm,  408.] 

Parrnt  AND  Child. — A  Widowbd  Mothbr  with  whom  a  minor  ehfld  Itves^ 
and  by  whom  it  is  snppjrted,  and  for  whom  the  ohild  works  as  a  mem- 
ber of  the  family,  is  entitled  to  recover  for  the  loss  of  serrioes  of  the 
child,  and  for  labor  performed  and  for  expenses  reasonably  inonmd  in 
its  care»  so  far  as  they  are  the  consequences  of  an  Injiiry  to  the  ohild 
negligently  caused  by  the  defendant 

J.  P.  Sweeney,  for  the  plaintiff. 

C  U.  BeU,  for  the  defendant. 

Field,  C.  J.  The  plaintiff's  daughter  when  injured  was 
eleven  years  old,  and  it  appears  that  she,  with  her  sisters,  one 
older  and  two  younger  than  herself,  lived  with  their  mother, 
who  was  a  widow,  as  members  of  one  family,  and  that  the 
children  were  dependent  for  support  on  the  mother,  and  ren« 
dered  some  service  to  her  ''  in  work  about  the  house  and  in 

• 

tending  a  small  shop  which  was  the  front  room  of  the  tene- 
ment in  which  they  lived."  In  consequence  of  the  injury  the 
plaintiff  suffered  loss  of  her  daughter's  services,  and  was  put 
to  expense  in  providing  medical  attendance  for  her,  and  to 
labor  and  trouble  in  nursing  and  taking  care  of  her.  The 
auditor's  report  has  been  made  an  agreed  statement  of  factSi 
and  the  exact  finding  of  the  auditor  on  the  question  of  dam* 


March,  1898.]      Hobqah  v.  Pacific  Mills.  606 

nges  is  as  follows:  **  By  reason  of  her  danghter's  injuries  the 
plaintiff  inenrred  an  expense  of  $10  for  help  in  work  about 
the  house  while  the  plaintiff  was  taking  care  of  her  daughter, 
and  rendered  personal  service  in  nursing  and  caring  for  her 
daughter  which  was  fairly  worth  $60,  and  paid  for  medical 
attendance  and  treatment  of  her  daughter  on  account  of  said 
injuries  $86,  and  for  expenses  properly  incurred  in  going  to 
the  Massachusetts  General  Hospital  the  sum  of  $11.26,  and 
for  prescriptions,  medicines,  etc.,  the  sum  of  $20,  and  by  rea* 
son  of  said  injury  the  value  of  her  daughter's  services  to  her 
was  diminished  $100;  and  I  find  that  all  said  expenses  were 
properly  incurred  by  the  plaintiff;  who  was  without  means  of 
support  other  than  her  own  exertions,  without  any  agreement 
between  her  and  her  daughter  for  repayment  thereof,  unless 
such  agreement  is  to  be  implied  by  law  from  the  facts  herein 
reported.  And  that  the  daughter  at  the  time  said  expenses 
were  incurred  had  no  property  or  thing  of  value,  excepting  a 
claim  against  this  defendant  for  damages  suffered  by  reason 
of  their  said  negligence,  and  that  this  claim  was  not  settled  or 
paid  until  October  26,  1886,  which  was  after  all  said  expenses 
were  incurred,  so  that  at  the  time  said  expenses  were  in- 
curred the  daughter  was  actually  dependent  upon  the  plain* 
tiff  for  support  and  care."  These  sums  amount  to  $227.26, 
which  the  auditor  found  the  plaintiff  was  entitled  to  recover, 
unless  the  value  of  the  loss  of  services  occurring  after  the  date 
of  the  settlement  of  the  daughter's  suit  should  be  deducted, 
which  he  estimated  at  $26. 

It  appears  that  the  daughter  brought  suit  against  this  de* 
fend  ant  for  the  injury,  and  that  the  suit  was  settled  by  the 
payment  of  $2,800,  which  the  plaintiff  in  the  present  action 
received,  as  guardian  of  her  daughter,  having  been  appointed 
guardian  on  September  21,  1886.  It  is  agreed  that  in  this 
suit  by  the  daughter  no  claim  was  made  for  expenses  or  loss 
of  services. 

The  tendency  of  modern  decisions  is  to  give  to  a  widow  left 
with  minor  children,  who  keeps  the  family  together  and  sup- 
ports herself  and  them,  with  the  aid  of  their  services,  very 
much  the  same  control  over  them  and  their  earnings  during 
their  minority,  and  to  impose  on  her  to  the  extent  of  her  abil- 
ity much  the  same  civil  responsibility  for  their  education  and 
maintenance,  as  are  given  to  and  imposed  on  a  father.  We 
are  of  opinion  that  when  a  minor  child  lives  with  its  mother, 
who  is  a  widow,  and  the  child  is  supported  by  the  mother, 
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and  works  for  her  as  one  of  the  fkinily,  the  mother  is  entitlsd 
to  recover  for  the  loss  of  seri'ioes  of  the  child,  and  ibr  labor 
performed  and  expenses  reasonablj  incurred  in  the  ears  and 
cure  of  the  child,  so  feur  as  they  are  the  consequences  of  an 
injury  to  the  child  negligently  caused  by  the  defendant:  IMi* 
haf,\  V.  Katick,  16  Mass.  185;  HamvMmd  r.  Ccthett,  50  N.  H. 
501;  9  Am.  Bep.  288;  Matthew$ony.  Perry,  87  Conn.  486;  9 
Am.  Rep.  839.  See  Dumcpin  y.  Quywnef  10  Allen,  270;  Camer- 
lin  y.  PalmerCo,,  10  Allen,  589;  Baldmn  ▼.  Foster,  188  Mass. 
449;  eieanon  y.  Boattm,  144  Mass.  35;  CMfiM  r,  Puinam,  88 
N.  H.  534;  WhUaker  v.  Warren,  80  N.  H.  20;  49  Am.  Rep. 
802;  Cownty  Cammn.  T.  HamiUan,  80  Md.  840;  46  Am.  Bep. 
739;  Natchez  eU.  R.  R,  Ce.  ▼.  Ceok,  68  Miss.  8&  Of  coarse 
there  should  not  be  a  double  recoveryy  bat  if  the  expenses  an 
not  incurred  on  the  credit  of  the  child,  but  on  that  of  the 
mother,  and  if  the  child,  while  living  with  the  mother^  is  not 
entitled  to  its  own  earnings,  so  that  ths  loss  of  sendee  is  not 
the  child's  loss  but  the  mother's,  these  items  of  damage 
should  not  be  included  in  the  dasoages  recovered  by  the  child, 
but  in  those  recovered  by  the  mother:  See  tPCarihyr,  CfuiU^ 
12  Met.  291;  Dennier.  Clark,  2  Gush.  847;  48  Am.  Dec  671; 
Waton  V.  MiddUeex  R.  R.  Co.,  125  Mass.  180.  In  the  case  of 
a  girl  eleven  years  old,  whose  father  is  dead  and  whose  mother 
remains  a  widow,  and  who  has  no  property  and  no  guardian, 
it  is  wise  policy  to  give  the  control  of  her  to  her  mother,  and 
to  impose  on  the  mother  the  ordinary  rights  and  duties  of  a 
parent,  unless  it  has  been  determined  otherwise  by  some  tri- 
bunal having  jurisdiction  over  the  relation  of  patent  and 
chilu. 

The  finding  of  the  court  seems  to  be  for  the  sum  found  by 
the  auditor,  with  interest  from  the  date  of  the  writ  This, 
we  think,  is  correct.  It  does  not  appear  from  the  papers  that 
judgment  has  been  entered  on  this  finding,  but  we  assume 
that  this  has  been  done,  as  the  defendant  appeals.  The 
entry  should  be  judgment  on  the  finding  affirmed. 


Parsnt  and  Chh^d— Dahaqes  to  Farbnt  vob  NaoLiGBRT  Ikjust  to 
Child. — ^In  an  action  by  a  parent  for  damages  to  a  minor  ohild  oaaaed  bj 
the  defendant's  negligence,  the  parent  m  entitled  to  reooTer  tiie  Talne  of 
the  serviees  of  the  child  while  incapacitated,  and  the  reaaonaUIe  expeaaoi 
necessarily  incurred  in  the  effort  to  restore  the  child  to  health:  Bamet  r, 
Keene,  132  N.  Y.  13;  Rogfra  r.  SmUh,  17  Ind.  323;  79  Am.  Dec  483,  and 
note;  CowUy  Cwmnismonera  ▼.  Hctmilion^  60  Md.  340;  45  Am.  Bep.  739; 
WkUiaker  v.  Warren,  60  N.  H.  29;  49  Am.  Bep.  802:  Sao  extended  note  to 
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Omyv.  BewhUf  B.  JL  Okt  48  Aa.  Dee.  (M»  Mm  tMaa  tn  iMmkgm  lor 
aegligpnt  Injnrj  to  a  minoc  ehild  may  be  nteiiiteiaod  by  a  parent  though  tho 
ehild  10  too  young  to  render  any  aerTioe,  if  saeh  parent  haa  been  put  to 
tronblo  and  espenae  in  tiie  oare  and  enre  of  the  child:  J^amh  r*  Qm\  % 
Caah.  SCTf  48  Am.  Daa  i7L 


KULLBBEO  V.  O'DONNBLL. 
(IM  K&aiAGHiiaani;  4001.] 
JvKT  Tkiaii.— Thai  ah  iHvrRnonoN  Was  Giysn  to  thb  Jukt  n  ram  Ab* 
•BiroB  OP  GoVHSBL  M  not  a  eanae  for  a  new  trial,  if  it  ia  given  in  open 
•ourt  after  the  eaaaa  bad  been  enbmitted  to  the  jury.  It  ia  the  dnty  of 
tila  parliea  and  their  ooanart  to  be  present  in  eoort  whik  it  ia  open»  after 
tha  trial  of  theaetion  has  been  began  until  it  ia  eoaoladed,  and  the  pre* 
aiding  judge  oannot  be  proTented  from  giring  a  further  inatmotion  to 
the  jury  beoanae  one  or  both  of  the  portiea  or  their  oonnael  have  abeented 
thomaelvea  from  the  oonrt  wUlU  la  aaaaioa  and  while  the  Jury  aia  da* 
Ubarating  upon  the  oaae. 

J.  W.  Xoia,  for  the  plaintiff. 
T.  Rileyj  for  the  dofendant. 

Fuaj>,  C  J.  The  presiding  jostiee  sent  for  the  jury  after 
fbe  case  had  been  comimtted  to  them,  and  they  were  bronght 
into  the  courtroom  while  the  court  was  in  session,  and  in  open 
court  the  justice  further  instructed  them  "in  the  absence  of 
counsel  on  both  sides,"  after  which  the  jury  returned  a  ver- 
dict for  the  defendant.  The  plaintiff's  counsel  contends,  aa 
matter  of  law,  that  he  is  entitled  to  a  new  trial,  because  the 
jury  were  thus  instructed  in  his  absence.  In  Sargent  ▼•  RoherUf 
1  Pick.  837, 842, 11  Am.  Dec.  185,  it  was  said :  "  No  communica- 
tion whatever  ought  to  take  place  between  the  judge  and  the 
jury,  after  the  cause  has  been  committed  to  them  by  the  charge 
of  the  judge,  unless  in  open  court,  and,  where  practicable,  in 
presence  of  the  connsel  in  the  cause.''  In  ComnionxoeaUh  v. 
Robyj  12  Pick.  496,  518,  it  was  said  that  the  verdict  was  set 
aside  in  Sargent  v.  Roberts,  1  Pick.  337,  342,  11  Am.  Dec.  185, 
^on  the  ground  that  the  practice  then  prevailing  was  improper, 
and  that  it  was  important  that  all  instructions  to  the  jury 
should  be  given  in  open  court."  In  Merrill  v.  Nary^  10  Allen, 
416,  417,  it  was  said:  "  The  only  regular  and  safe  mode  of  con- 
ducting trials  is,  for  the  court  to  instruct  the  jury  on  all  ma- 
terial points  before  they  retire  to  deliberate  upon  their  verdict, 
and,  if  they  have  occasion  for  further  information,  they  should 
return  into  court  and  state  the  questions  on  which  they  wish 
for  further  advice,  and  receive  in  open  court  such  directions 
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maj  seem  to  the  judge  material  and  necessary":  See  Read  t. 
Cambridge,  124  Mass.  667;  26  Am.  Rep.  690.  It  is  plain  that 
the  point  decided  is,  that  all  instructions  to  the  jnry  moBt  be 
in  open  court.  It  is  the  duty  of  the  parties  or  their  counsel  to 
be  present  in  court  while  it  is  open,  after  the  trial  of  an  actioo 
has  been  begun  until  it  is  concluded,  and  the  presiding  jus- 
tice cannot  be  prevented  from  giving  further  instructionn  to 
the  jury  because  one  or  both  of  the  parties  or  their  connsel 
choose  to  absent  themselves  from  the  court  while  in  eession^ 
and  while  the  jury  are  deliberating  upon  the  case.  It  may 
be  a  convenient  practice  to  send  for  the  counsel  if  they  are 
near  the  courthouse,  in  order  that  they  may  hear  the  in* 
structions  given  and  take  exceptions  if  they  see  fit,  bat  this 
is  not  required  as  matter  of  law,  and  the  circumstances  may 
be  such  as  to  render  it  impracticable* 
Exceptions  overruled. 

Jury  Trial— Instruotions  in  Arsinob  ov  Cocjir8Bi..-^Where  Um  Jury 
after  retiring  are  brought  into  open  oonrt  and  receive  further  instnicttoiM  ia 
the  absence  of  a  party  and  hia  connsel,  there  is  no  rerersible  error:  Chapmam 
▼.  Ckicoffo  etc  Ry.  Co,,  26  Wis.  296;  7  Am.  Bep.  SI;  F^tukm  r.  Bowera,  IS 
Ohio  St.  1;  62  Am.  Dec  43a  In  the  latter  case  the  absent  partjr  and  liii 
counsel  were  loudly  called  at  the  courtroom  door.  It  is  a  settled  prmctica 
in  New  Hampshire  that  upon  receiving  a  written  request  from  the  Jury  tiia 
court  may  send  them  written  instructions  in  the  absence  of  counsel;  anoh 
request  and  instructions  mast  be  filed  with  the  verdict  so  that  they  may  be 
seen  by  the  counsel:  Leigkton  t.  Sargent^  31  N.  H.  119;  64  Am.  Dea  aSSf 
but  in  Davh  ▼.  /VaA,  1  G.  Greene,  406,  48  Am.  Dec.  387,  it  was  held  thai 
the  charging  of  the  jury  in  the  absence  of  counsel  is  error,  though  tfaa  m- 
■tmotiona  in  the  opinion  of  the  judge  do  not  vary  from  thoee  already  givem 


First  Congregational  Church  v.  Holtokb  Mu- 
tual Fire  Insurance  Company. 

[168  Masbachusiliib,  476.] 

iKBimANCx— Increasb  ov  Risk  for  Which  thb  Absukkd  la  VLkspovbible, 
If  the  property  insured  is  a  church  and  it  is  being  repainted  under 
the  direction  of  the  board  of  trustees  by  painters  employed  by 
them,  and  they  have  knowledge  of  the  means  used  by  such  painter^ 
and  those  means  amount  to  an  increase  of  the  risk,  such  increase  must 
be  regarded  as  taking  place  with  the  knowledge  and  consent  of  the  at- 
sured  and  as  being  an  alteration  of  the  oircumstances  affecting  the 
risk. 

Ihsuranoi — Inorbasb  or  Kisk,  Duration  or.— A  condition  in  a  policy  ef 
insurance  that  it  shall  become  void  if  the  situation  or  circumstances  af* 
footing  the  risk  shall  be  so  altered  as  to  cause  an  increase  thereof  if 
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not  ordinarily  violated  by  a  mere  temporary  change  increasing  tbe  risk, 
bat  a  change  axisting  oontinnoasly  during  the  working  honn  of  nearly 
a  month  la  not  temporary,  and  is  continued  sufficiently  long  to  be 
deemed  a  change  in  the  situation  and  circumstances  affecting  the  risk. 
ImuBAKCx— IxiCRXASS  OF  RisK.— Tbx  Usb  07  A  Kaphtha  Torgs  to 
BiTRN  Orv  TBB  Old  Paint  from  a  wooden  building  for  the  purpose  of 
repainting  it,  when  such  use  continues  every  working  day  for  nearly  a 
month,  Tiolatee  a  condition  in  a  policy  of  insurance  providing  that  it 
shall  become  void  if  the  situation  and  circumstances  of  the  risk  shall  be 
■o  altered  aa  to  cause  an  increase  thereof. 

IVSUBANCB. — CoVDmON  IH  A  POLIOT  AgAIRST  KsXPIKO  OB  USINO  KaPH- 

THA  by  the  assured  on  the  premisea  implies  the  use  of  the  premises  aa 
a  place  of  deposit  for  the  prohibited  article  for  a  considerable  time.  But 
if  naphtha  ia  used  in  a  torch  for  nearly  a  month  for  the  purpose  of  bum* 
ing  off  old  painty  though  the  naphtha  is  not  on  or  in  the  premises,  but  ia 
msed  in  a  liquid  form  a  few  inches  outside  the  wall,  then  this  is  a  pro- 
hibited use  of  naphtha  on  the  premises  within  the  meaning  of  the  policy. 
ImuRAMcx — ^Inobxabb  07  Risk  vos  thb  Purfosb  op  Makiho  Bbpairs. — 
A  condition  in  a  policy  of  insurance  against  any  change  in  the  situation 
and  oircnmstances  of  property  affecting  the  risk  is  not  intended  to  pre- 
vent the  making  of  necessary  repairs  and  the  use  of  such  meant  aa  are 
reasonably  necessary  for  that  purpose.  Both  parties  to  a  contract  for 
insnranoe  must  be  presumed  to  expect  that  the  property  will  be  pre- 
served and  kept  in  proper  condition  by  making  repairs  upon  it. 

IniTRANGB — IkCBXABB  OP  RiRK  WhXH  A  QuXSnON    POR  THB    JURT. — ^If  a 

policy  of  insurance  against  fire  contains  a  condition  against  increasing 
the  riak  and  against  the  use  of  naphtha  on  the  premises,  and  such  prem- 
ites  being  in  need  of  repainting,  a  naphtha  torch  is  used  daily  for  a 
period  of  a  month  for  the  purpose  of  burning  off  old  paint,  whereby  the 
riak  insured  against  is  increased,  the  question  to  be  submitted  to  the 
jury  ia  whether  the  use  of  the  naphtha,  at  the  time  and  in  the  manner  in 
which  it  was  used,  was  reasonable  and  proper  in  the  repair  of  the  build- 
ing, having  reference  to  the  danger  from  fire  as  well  as  other  considera- 
tiona.  If  the  use  of  the  naphtha  torch  was,  under  the  circumstanoet 
Bnd  at  the  time  and  in  the  manner  in  which  it  was  used,  an  unreasonable 
Bse  the  policy  is  avoided  thereby. 

IvsvRARcx — Inorbasb  OP  RiBK — EviDBMOX. — As  bearing  on  tiie  ques- 
tion whether  the  use  of  a  naphtha  torch  to  bum  off  old  paint  would  in- 
crease a  risk,  evidence  of  experts  is  admissible  to  show  that  the  rate  of 
premium  for  fire  insurance  is  greater  where  such  a  torch  is  to  be  used 
for  such  a  purpose  than  if  there  is  to  be  no  such  use. 

Ivsvrancx. — EviDBMCB  OP  ExpBRT  Ck)M8i8TiNO  of  his  opiuiou  in  reference 
to  the  actual  effect  of  the  use  of  a  naphtha  torch  in  reference  to  the  dan- 
ger from  fire  is  incompetent. 

Ibsuramcx— IncRBASB  OP  RisK.— EviDBKOB  OP  ExpBRTS  in  regard  to 
proper  or  usual  way  of  removing  old  paint  from  a  building  for  the  pur- 
pose of  repainting  it  is  admissible. 

FRAoncx— BviDXMOB. — It  is  largely  within  the  discretion  of  the  court  to 
determine  how  far  it  will  go  in  the  trial  of  collateral  issues.  Hence  an 
appellate  court  will  not  review  the  discretion  of  a  trial  court  in  exclud- 
ing evidence  tending  to  show  that  a  building  consumed  by  fire  commu- 
nicated by  a  naphtha  torch  in  use  for  burning  off  old  paint  had  caught 
ire  at  some  previous  day  from  the  use  of  the  same  torch. 
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A.  Hemenway^  for  the  defendants. 

W.  A.  QoBion  and  L»  8.  Dabney^  for  the  plaintifll 

Knowlton,  J.    The  policies  of  insurance  sued  on  in  thi 


six  cases  are  all  alike  in  containing  provisions  which  are 
lied  on  in  defense,  and  which  are  as  follows:  ^'This  policj 
shall  be  void  if  .  •  •  .  without  the  assent  in  writing  or  in 
print  of  the  company  •  •  •  •  the  situation  or  circumstances 
affecting  the  risk  shall,  by  or  with  the  knowledge,  advice^ 
agency,  or  consent  of  the  insured,  be  so  altered  as  to  cauao 
an  increase  of  such  risk;  or  if  camphene,  benzine,  naphtha, 
or  other  chemical  oils  or  burning  fluids  shall  be  kept  or  used 
by  the  insured  on  the  premises  insured,  except  that  what  is 
known  as  refined  petroleum,  kerosene,  or  ooal  oil  may  be  ased 
for  lighting,''  etc.    The  property  insured  was  a  church  edi* 
fice,  built  of  wood,  not  clapboarded,  but  sheathed  horizontally 
with  grooved  and  tongued  sheathing,  closely  matched  to- 
gether, and  painted  and  sanded  on  the  outside.    The  paint 
had  peeled  and  curled,  and  at  the  time  of  the  fire  the  plain* 
tiff  was  repainting  the  building.    Three  trustees  had  '*the 
control  and  care  of  all  the  real  estate  belonging  to  the  church,'' 
and  were  authorized  to  provide  for  its  insurance  and  repairs. 
They  arranged  with  one  Gilson,  a  painter,  to  paint  the  outside 
of  the  building  by  the  day,  at  the  rate  of  three  dollars  per 
day  for  himself,  and  two  dollars  and  seventy-five  cents  per 
day  for  his  men,  the  trustees  furnishing  the  paint  stock  and 
he  furnishing  his  own  brushes,  ladders,  and  other  tools  of 
trade.     It  was  also  arranged  that  he  was  to  burn  off  the  old 
paint  with  a  torch  or  some  such  implement  preparatory  to 
repainting.     He  procured  for  the  purpose  a  naphtha  torch,  so 
made  as  to  hold  a  quart  or  more  of  naphtha,  with  a  handle 
at  one  side  of  the  receptacle,  and  a  tube  extending  out  on  the 
opposite  side,  through  which  a  flame  could  be  emitted,  pro- 
duced by  the  gas  from  the  naphtha  and  compressed  air.    It 
could   be  made  to  send  this  flame  out  in  a  straight  line 
about  two  feet,  and  when  in  use  it  made  a  noise  "similar  to 
a  steam-engine."    The  flame  could  be  regulated  by  a  thumb- 
screw so  as  to  extend  not  more  than  six  or  eight  inches  be- 
yond the  end  of  the  tube,  and  the  torch  was  used  by  holding 
it  in  the  left  hand  and  passing  it  along,  so  that  the  flame 
from  the  tube  would  blister  or  burn  the  paint,  which  could 
then  easily  be  scraped  off.    The  evidence  tended  to  show 
that  the  trustees  knew  that  Gilson  was  to  burn  off  the  paintt 
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and  left  it  to  him  to  determine  exactly  in  what  way  be  would 
do  it.  One  or  more  of  tbem  saw  the  torch  which  was  used 
before  he  be^an  to  use  it,  and  they  repeatedly  saw  him  using 
it  before  the  fire.  When  the  work  had  been  going  on  about 
four  weeks,  the  torch,  according  to  the  testimony,  having  been 
used  daily  during  all  the  working  days,  the  building  caught 
fire  on  the  edge  of  a  board  where  there  was  crack  and  where 
the  torch  had  just  been  used,  and  was  entirely  consumed. 
This  was  on  the  sixteenth  day  of  July,  1890,  and  there  was 
evidence  that  the  weather  was  hot  and  that  the  boards  were 
very  dry.  There  was  also  evidence  that,  as  a  protection 
against  fire,  a  pail  of  water  was  kept  on  hand  while  the  work 
was  going  on.  The  evidence  tended  strongly  to  show  that 
the  danger  of  a  conflagration  was  greatly  increased  by  the 
use  of  a  naphtha  torch  on  the  dry,  inflammable,  soft  pine 
boards,  with  their  shrunken  joints. 

If  the  risk  was  increased  by  the  use  of  the  torch,  it  seems, 
on  the  undisputed  facts,  that  it  was  by  the  agency  and  with 
the  knowledge  and  consent  of  the  assured,  for  the  oflScers 
represented  the  plaintiff  in  the  management  of  the  property, 
and  saw  the  torch  in  use,  and  they  authorized  the  use  of  it 
before  the  work  was  begun:  National  Security  Bank  y.  CimA* 
man^  121  Mass.  490.    Gilson  was  their  agent,  acting  in  the 
exercise  of  his  discretion  and  with  full  authority  in  procuring 
and  using  the  naphtha,  and  on  the  uncontradicted  evidence 
the  use  of  naphtha  by  him  was  a  use  of  it  by  the  insured, 
within  the  meaning  of  the  provision  quoted  from  the  policies. 
Was  a  change  of  this  kind  increaBing  the  risk  with  the  knowl- 
edge, agency,  and  consent  of  the  insured  an  alteration  of  ^^the 
situation   or  circumstances  affecting  the  risk,"  within  the 
meaning  of  those  words  in  the  policies?    Those  words  imply 
something  of  duration,  and  a  casual  change  of  a  temporary 
character  would  not  ordinarily  render  the  policy  void  under 
this  provision.    But  this  change  had  existed  continuously 
during  the  working  hours  of  every  day  for  nearly  a  month, 
and  the  work  was  not  nearly  done  when  it  was  interrupted 
by  the  fire.    We  are  of  opinion  that  the  change  of  the  con- 
dition was  sufficiently  long  continued  to  be  deemed  a  change 
in  "  the  situation  or  circumstances  affecting  the  risk."     In  the 
case  of  Lyman  v.  8t<U$  etc.  Ins.  Co,^  14  Allen,  829,  it  was  held 
that  an  alteration  of  a  building  which  increased  the  risk  for 
three  weeks  was  enough  to  render  the  polioy  void  under  a 
similar  clause. 
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We  find  no  evidence  that  naphtha  was  kept  on  the  prem* 
ises.  The  word  ''  kept/'  as  used  in  the  policy,  implies  a  use 
of  the  premises  as  a  place  of  deposit  for  the  prohibited  articles 
for  a  considerable  period  of  time:  See  Williams  ▼.  New  Eng^ 
land  tie.  Ins.  Co.,  81  Me.  219;  O'Niel  v.  Buffalo  F.  Ins.  Co.^  3 
N.  Y.  \22\  WiUiams  v.  Fireman's  Fund  Ins.  Co.,  64  N.  Y. 
669;  13  Am.  Rep.  620;  Meats  v.  Eumbddt  Ins.  Co.,  92  Pa. 
St.  16;  87  Am.  Rep.  647;  Putnam  ▼.  Commonwealth  Ins.  Co., 
18  Blatchf.  868. 

For  nearly  four  weeks  naphtha  was  used  within  a  few 
inches  of  the  outer  wall  of  the  building  to  produce  the  flame 
which  was  brought  in  contact  with  the  building.  It  would 
be  a  narrow  and  unreasonable  construction  of  the  policies  in 
reference  to  the  purposes  for  which  the  words  were  inserted 
to  say  that  the  use  of  naphtha  was  not  **on  the  premises" 
because  while  in  liquid  form  it  was  a  few  inches  outside  of 
the  wall,  when  it  was  made  to  produce  an  effect  directly  on 
the  premises  by  burning  it  in  the  form  of  gas  and  directing  it 
against  the  building. 

On  the  undisputed  facts  as  stated  in  the  bill  of  exceptions 
the  only  ground  on  which  the  plaintiff  could  fairly  ask  to 
present  a  question  to  the  jury  is  upon  its  contention  that  the 
use  of  the  naphtha  and  the  change  in  conditions  affecting  the 
risk  occurred  through  making  ordinary  repairs  in  a  reason, 
able  and  proper  way,  and  that  in  the  provisions  quoted  from 
the  policies  there  is  an  implied  exception  of  what  is  done  in 
making  ordinary  repairs.  It  is  generally  held  that  such  pro- 
visions are  not  intended  to  prevent  the  making  of  necessary 
repairs  and  the  use  of  such  means  as  are  reasonably  required 
for  that  purpose:  O'Niel  v.  Buffalo  F.  Ins.  Co.,  8  N.  Y.  122; 
Dobson  ▼.  Sotheby,  Moody  A  M.  90;  Franklin  F.  Ins.  Co.  ▼. 
Chicago  Ice  Co.,  86  Md.  102;  11  Am.  Rep.  469;  Billings  v. 
ToUand  Co.  etc.  Ins.  Co.,  20  Conn.  139;  50  Am.  Dec.  277; 
Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15;  87  Am.  Rep.  647; 
Williams  v.  New  England  etc.  Ins.  Co.y  81  Me.  219;  Putnam  y. 
Commonwealth  Ins.  Co.,  18  Blatchf.  868.  Both  parties  to  a 
contract  for  insurance  must  be  presumed  to  expect  that  the 
property  will  be  preserved  and  kept  in  a  proper  condition  by 
making  repairs  upon  it.  Policies  on  buildings  are  often  issiied 
for  a  term  of  five  years  or  more.  The  making  of  ordinary  re- 
pairs in  a  reasonable  way  may  sometimes  increase  the  risk 
more  or  less  while  the  work  is  going  on,  or  involve  the  use  of 

article  whose  use  in  a  business  carried  on  in  the  building 
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18  prohibited  by  the  policy.    In  the  absence  of  an  express 
stipulation  to  that  effect  a  contract  of  insurance  should  not 
be  held  to  forbid  the  making  of  ordinary  repairs  in  a  reason- 
ably safe  way,  and  provisions  like  these  we  are  considering 
should  not  be  deemed  to  apply  to  an  increase  of  risk  or  to  a 
use  of  an  article  necessary  for  the  preservation  of  the  prop- 
erty.    We  are  therefore  of  opinion  that  if  the  use  of  naphtha 
at  the  time  and  in  the  manner  in  which  it  was  used  was  rea- 
aouable  and  proper  in  the  repair  of  the  building,  having  refer- 
ence to  the  danger  of  fire  as  well  as  to  other  considerations,  it 
would  not  render  the  policies  void.    But  the  questions  sub- 
mitted to  the  jury  on  the  answers  to  which  verdicts  were  or- 
dered for  the  plaintiff  did  not  sufficiently  present  the  matters 
of  fact  in  issue.     The  only  question  bearing  on  the  most  vital 
part  of  the  issue  was  as  follows:  **  Was  the  method  used  the 
method  ordinarily  pursued  to  remove  the  paint  on  the  outside 
of  a  building  preparatory  to  scraping  it  off  to  repaint  it?" 
The  order  of  verdicts  for  the  plaintiff  on  an  affirmative  an* 
swer  to  this  question  assumed  that  the  removal  of  the  paint 
from  this  building  was  reasonably  necessary  to  the  repair  of 
the  building.     It  also  assumed  that  this  building,  in  refer- 
ence to  the  danger  from  moving  the  flaming  torch  all  over  its 
external  surface,  was  like  ordinary  buildings.     Many  build- 
ings are  built  of  brick,  and  painted  on  the  outer  walls.    Many 
others  are  clapboarded  in  such  a  way  as  to  make  a  very  close, 
tight  covering.    If  this  is  the  method  ordinarily  pursued  when 
paint  is  to  be  removed  from  the  outside  of  a  building,  it  does 
not  follow  that  it  is  ordinarily  pursued  when  the  building  is 
covered  with  soft  pine  sheathing,  tongued  and  grooved  and 
pat  on  horizontally,  and  when,  at  the  time  of  doing  the  work, 
the  weather  is  very  hot  and  dry,  and  the  boards  shrunken  so 
that  in  some  places  there  are  cracks. 

Gilson  testified  that  although  he  had  been  a  house  painter 
in  Rockland  twenty-five  years,  he  had  never  burned  off  paint 
from  the  outside  of  a  building  before.  The  architect  who  was 
consulted  by  the  plaintiff  in  regard  to  repairs  advised  remov- 
ing the  old  paint  by  the  application  of  a  paint  remover,  which 
was  a  preparation  to  be  applied  by  a  brush  or  a  sponge.  The 
use  of  naphtha,  and  the  increase  of  risk  by  an  alteration  of  the 
eircumstances  affecting  it,  were  permitted  under  the  implied 
exception  only  when  reasonably  required  for  the  making  of 
repairs.  If  it  was  unreasonable  to  use  naphtha  under  the  cir- 
cumstances, at  the  time  and  in  the  manner  disclosed  by  the 
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evidence,  the  use  was  not  within  the  exception,  and  the  policiee 
became  void.  The  question  for  the  jury  was,  whether  the  de* 
fendants,  if  familiar  with  the  condition  of  the  building,  and 
the  methods  usually  adopted  in  making  repairs,  should  have 
contemplated  when  they  issued  the  policies  that  the  plaintiff 
corporation  would  bum  off  the  paint  at  such  a  time  and  in 
such  a  way  as  it  did.  Was  such  a  use  of  naphtha  a  reasonably 
safe  and  proper  way  of  making  repairs  on  this  building  under 
the  circumstances?  The  questions  submitted  to  the  jury  were 
not  equivalent  to  these. 

As  bearing  on  the  question  whether  the  use  of  a  naphtha 
torch  would  increase  the  risk,  the  defendants  might  show,  if 
they  could,  by  an  expert  in  regard  to  the  rates  of  premium  for 
fire  insurance,  that  the  rates  on  a  building  whose  paint  was 
to  be  removed  from  the  outside  by  the  use  of  such  a  torch 
would  be  higher  than  if  there  was  to  be  no  such  use.  The 
relative  rates  usual  for  insurance  under  different  circum- 
stances are  treated  as  facts  which  a  jury  may  consider  in  de- 
termining the  degree  of  the  risk:  Webber  v.  Ecutem  R.  R.  Co^ 
2  Met.  147;  Luee  v.  DorehesUr  etc.  Ins.  Co.^  105  Mass.  297^ 
801;  7  Am.  Rep.  522;  Cornish  v.  Farm  BuUdings  F.  Ins.  Co.^ 
74  N.  Y.  295;  Hartman  v.  Keystone  Ins.  Co,,  21  Pa.  St.  466; 
Planter^  etc.  Ins.  Co.  v.  Rowland,  66  Md.  236.  The  other 
question  to  the  witness,  which  called  for  his  opinion  as  an 
expert  as  to  the  actual  effect  of  the  use  of  naphtha  in  reference 
to  danger  from  fire,  was  incompetent:  Lyman  v.  State  etc.  Ins. 
Co.,  14  Allen,  329. 

The  testimony  of  experts  in  regard  to  the  proper  and  asnal 
way  of  removing  paint  was  rightly  admitted. 

It  was  within  the  discretion  of  the  court  to  exclude  the 
question  *' Whether  or  not  the  sheathing  of  the  church  caught 
fire  at  any  time  previous  to  the  day  the  church  was  burned 
by  the  use  of  the  torch?"  It  might  have  caught  fire  in  such 
a  way  as  would  have  no  tendency  to  show  that  the  use  of  the 
torch  was  an  unreasonable  and  improper  method  of  making 
repairs.  On  the  other  hand,  the  circumstances  may  have 
been  such  as  to  make  it  a  proper  fact  for  the  consideration  of 
the  jury.  It  is  largely  within  the  discretion  of  the  oourt  to 
determine  how  far  to  go  into  the  trial  of  collateral  issaea. 

Verdict  set  aside.  

iHsmuNOB— Inorsasb  ov  Risk— Rbfair*— DrBATiD9.^-0iM  biM  viol»> 
tioD  of  the  terma  of  a  polioy  of  fire  insarance  for  neoeeeary  work  inoidental 
to  the  preservation  of  the  property  will  not  he  considered  m  breach  of  a  ooo* 
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ditioa  prefcriUing  the  nse  of  the  premiaes:  Kmg  t.  Oermau  fie,  Iru,  €6,9  147 
Pa.  8k  272;  30  Am.  St.  Rep.  729,  and  aote;  Franklm  etc  /m  Co,  t.  OSIUeap* 
/«t  Co.,  36  McL  102;  11  Am.  Rep.  409.  An  act  done  in  ao  insured  tmildinc 
which  does  not  change  iU  nature,  altboogh  out  of  the  ordinary  use  thereof, 
dees  not  Tacate  the  policy  unlcse  the  acta  are  fraudulent  or  groeely  earelessi 
leading  to  the  loss:  BUlinga  ▼.  ToUand  County  etc  /m.  Co.,  20  Conn.  139;  60 
Am.  Dec.  277,  and  note.  Under  a  condition  in  a  policy  providing  that  re- 
ptin  to  be  made  in  and  about  the  insured  premises  must  be  at  the  risk  of 
the  party  insured,  such  repsirs  do  not  per  m  avoid  the  contract*  but  only 
place  upon  the  insured  party  the  haxard  of  increasing  the  liability  of  the  iiw 
surer:  Oirard  ele.  Ina.  Cfa,  r.  SUgketuon,  37  Fa.  St.  293;  78  Am.  Dea  423^ 
•ad  note. 

iRsiTRAircs — ^IircRSAfii  ov  Risk— Usi  ov  CoMBusnriBLSs  oh  pRXifiBis. — 
This  question  is  discussed  in  the  following  cases:  Wheeler  r.  Tradent  Itu. 
Cbi,  62  N.  H.  450:  13  Am.  St.  Rep.  682,  and  note,  with  eases  ooUeoteds 
Meare  v.  HumbokU  Ins.  Co.^  92  Pa.  St.  15;  37  Am.  Rep.  647,  and  note;  Wi^ 
Uame  v.  Fireman's  etc  Ins,  CkK^  54  K.  T.  569;  13  Am.  Repu  629;  On/ v. 
JTome  Ins.  Co.,  U  OH  820;  13  Am.  Rep.  166b 
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MimiaiPAx.  CoRPORATioHs— LaoDLATiTx  Coimu)!.  ov  PsoFBarr  ov.* 

property  which  a  municipality  has  acquired  for  purposes  deemed  strictly 
public,  that  is,  which  it  holds  merely  as  an  agency  of  the  state  govern* 
ment,  for  the  performance  of  duties  devolving  upon  it,  the  legislature 
may  exercise  a  control  to  the  extent  of  requiring  the  municipality,  with* 
out  oompensatioii,  to  transfer  the  property  to  some  other  agency  of  tiie 
govemmsnti  appointed  to  perform  similar  duties,  and  to  ho  nsed  for 
•imilar  purposes,  and  perhaps  for  other  purposes  strictly  pubUo  in  char- 
■eter.  This  legislative  control  does  not  extend  to  property  acquired  for 
■pecial  poiposes  not  deemed  striotly  and  exelnsirely  public  and  politl- 


MoxidPAX.  CoBPOBATioim— LMnLAxin  AoTBOBR  to  Dimr  Pbopibtt 
OF  nr  PuBUO  CxMSTXRas.— A  statute  requiring  a  city  to  transfer  a 
cemetery  to  another  corporation  is  unconstitutional  if  the  property  used 
M  a  cemetery  was  purchased  and  improved  by  the  city,  and  it  bad  the 
right  to  hold  the  cemetery  not  only  for  the  burial  of  poor  penons»  but 
with  the  right  to  make  salsa  of  burial  rights  to  any  persons  who  might 
wish  to  purchase  them,  whether  residents  or  nonreaidents. 

MimoiPAL     CORFORATIOKS.— ThX     LxOISLATIVB    CONTROL    OF    MUNIOIPAli 

Pbofbbtt,  when  it  exists,  does  not  extend  so  far  as  to  enable  the  legia- 

tors  to  rsqnire  a  transfer  without  compensation  to  a  private  person,  or 

to  a  private  corporation. 
Q>HPoaATiON8.~A  CoRPOBATioH  DoK  KoT  BiooMB  ▲  PaBUO  Ohb  merely 

by  receiving  a  charter  from  the  legislature,  by  owing  certain  duties  to 

the  public,  or  by  being  subjected  to  rules  and  regulations  estoblished  im 

too  eoMreiae  of  the  police  power. 
OoRFORAFiov,  Whsthsk  Pobuo  OS  pRiTAVL-^A  oorponition  whoM 

hers  are  to  oonsist  of  all  persons  having  burial  loto  in  a  ipeqiiied 
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tery  who  shall  notify  the  clerk  of  their  aoceptance  of  the  act  oreating  it^ 
and  which  is  made  subject  to  the  proTisiona  of  the  statntea  of  the  atate 
relating  chiefly  to  private  oemotery  oompanies,  and  which  w  giTon  th« 
same  rights,  and  subjected  to  the  same  duties  and  liabilities  as  tlie 
municipality  by  which  the  cemetery  had  been  owned  and  managed,  ia  • 
private  corporation. 

Mandamus  to  compel  the  city  of  Boston  and  its  mayor  to 
transfer  Mount  Hope  Cemetery  to  the  petitioners.  Their 
right  to  such  transfer  was  based  upon  a  statute  enacted  in 
1889.  This  statu te,  after  providing  for  the  organization  of 
the  corporation  in  its  fourth  and  fifth  sections,  provided  and 
declared  as  follows: 

^'Seg.  4.  Immediately  upon  the  organization  of  said  cor- 
poration, said  city  of  Boston  shall  convey  to  it,  by  proper 
deed,  all  the  lands  constituting  said  cemetery,  together  with 
the  stock,  tools,  implements,  and  other  personal  property  per* 
taining  thereto,  or  commonly  used  thereon,  and  with  the  right 
to  any  unpaid  balances  remaining  due  for  lots  already  sold, 
to  be  held  by  said  corporation,  so  far  as  consistent  herewith, 
for  the  same  uses  and  purposes,  and  charged  with  the  same 
duties,  trusts,  and  liabilities  for  and  subject  to  which  the  same 
are  now  held  by  said  city;  and  the  said  corporation  shall 
thenceforth  have  the  entire  charge  of  said  cemetery,  and  of 
the  care  of  lots  and  graves  therein;  and  to  that  end  shall  re- 
ceive  from  said  city  the  annual  incom,e,  as  it  accrues,  of  the 
funds  now  held  by  said  city  under  the  provisions  of  section 
seventeen  of  chapter  eighty-two  of  the  public  statutes,  and  ap- 
ply said  income  to  the  preservation  and  care  of  the  lots  enti« 
tied  to  such  application;  and  the  said  corporation  shall  have, 
in  respect  of  said  cemetery,  all  rights,  powers  and  privileges, 
and  be  subject  to  all  duties,  obligations,  and  liabilities,  noir 
had  or  sustained  by  said  city  in  respect  thereof,  and  shall 
fully  indemnify  and  hold  harmless  the  said  city  in  regard  to 
the  same. 

'^Sbc.  5.  The  said  city  shall  continue  to  have  the  right  of 
burial  of  persons,  for  whose  burial  it  is  now  or  shall  hereafter 
be  bound  by  law  to  provide,  in  that  portion  of  the  westerly 
end  of  said  cemetery  bounded  and  described  in  section  one, 
and  interments  of  such  persons  may  either  be  there  made  by 
said  city,  at  its  own  expense,  or  by  said  corporation,  upon 
•ucb  terms  for  the  cost  of  preparation  and  interment  as  may 
from  time  to  time  be  agreed  upon  between  the  overseers  of  the 
poor  of  said  city  and  the  executive  board  of  said  corporation." 
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The  appIicatioD  for  the  writ  of  mandate  was  resisted  by  the 
owners  of  lota  in  the  cemetery  who  had  paid  the  cemetery 
therefor. 

fV.  Qcuton^  J.  B.  RiehardBont  and  8.  W.  Creech^  Jr.^  for  tha 
petitioners. 

2*.  M.  Bahwoj  for  the  city  of  Boston. 

B.  D.  CharleSf  for  John  Taylor  and  others. 

AixsN,  J.    Over  property  which  a  city  or  town  has  ac- 
quired and  holds  exclusively  for  purposes  deemed  strictly  pub- 
lic, that  iSi  which  the  city  or  town  holds  merely  as  an  agency 
of  the  state  government  for  the  performance  of  the  strictly 
public  duties  deyolved  upon  it,  the  legislature  may  exercise 
a  control  to  the  extent  of  requiring  the  city  or  town,  without 
receiving  compensation  therefor,  to  transfer  such  property  to 
some  other  agency  of  the  government  appointed  to  perform 
similar  duties,  and  to  be  used  for  similar  purposes,  or  per- 
haps for  other  purposes  strictly  public  in  their  character. 
Thus  much  is  admitted  on  behalf  of  the  city,  and  the  doctrine 
is  stated  and  illustrated  in  many  decisions:    Weymouth  eie. 
Fir$  Disiriet  v.  County  Commrs.^  108  Mass.  142;  Whitney  v. 
8tow^  111  Mass.  868;  Rawson  v.  Spencer^  113  Mass.  40;  Stone 
T.  Charleatovm^  114  Mass.  214;  Kingman^  petitioner^  153  Mass. 
666,  578;  Meriwether  v.  GarreU^  102  U.  B.  472;  Mayor  etc.  v. 
State,  15  Md.  876;  74  Am.  Dec.  572. 

By  a  quite  general  concurrence  of  opinion,  however,  this 
legislative  power  of  control  is  not  universal,  and  does  not  ex- 
tend to  property  acquired  by  a  city  or  town  for  special  pur- 
poses not  deemed  strictly  and  exclusively  public  and  political, 
but  in  respect  to  which  a  city  or  town  is  deemed  rather  to 
have  a  right  of  private  ownership,  of  which  it  cannot  be  de- 
prived against  its  will,  save  by  the  right  of  eminent  domain 
with  payment  of  compensation.  This  distinction  we  deem 
to  be  well  founded,  but  no  exact  or  full  enumeration  can  be 
made  of  the  kinds  of  property  which  will  fall  within  it,  be- 
cause in  different  states  similar  kinds  of  property  may  be 
held  under  different  laws,  and  with  different  duties  and  obli- 
gations, so  that  a  kind  of  property  might  in  one  state  be  held 
strictly  for  public  uses,  while  in  another  state  it  might  not  be. 
But  the  general  doctrine  that  cities  and  towns  may  have  a 
private  ownership  of  property  which  cannot  be  wholly  con- 
trolled by  the  state  government,  though  the  uses  of  it  may  be 


618         UouNT  Hops  Cemetery  v.  City  oy  Bostoh.    [M 


Id  part  for  the  benefit  of  the  community  as  a  communitji  and 
not  merely  as  individuals,  is  now  well  established  in  most  of 
the  jurisdictions  where  the  question  has  arisen:  Board  of  Comr 
mi88ioner$  y.  Lucas^  93  U.  S.  108,  114,  115;  Mount  PleoBant  ▼. 
B4ckwithy  100  U.  S.  514,  683;  Railroad  Co.  r.  Ellerman,  105 
U.  8. 166, 172;  Cannon  v.  New  Orleans,  20  WalL  577;  Mayor  etc 
▼.  Second  Avenue  R.  R.  Co^  32  N.  Y.  261;  People  y.  BaUJieUar, 
68  N.  Y.  128;  13  Am.  Rep.  480;  PeopU  v.  (ySrien,  111  N.  Y. 
1,  42;  7  Am.  St.  Rep,  684;  Webb  v.  Mayor  etc.  64  How.  Pr.  10; 
Montpelier  y.  East  Montpelier^  29  Vt  12;  67  Am.  Dea  748; 
WeeUrn  Saving  Fund  Soe.  y.  Philadelphia.  31  Pa.  St  176;  72 
Am.  Deo.  730;  PeopU  y.  Detroit,  28  Mich.  228,  235,  236,  238; 
16  Am.  Rep.202;  People  y.  Eurlbut.  24  Mich.  44;  9  Am.  Rep. 
103;  Detroit  y.  Detroit  etc.  Plank  Road  Co.,  43  Mich.  140; 
Thompson  v.  Moran,  AA.  Mich.  602;  LouieviUe  y.  University  oj 
LouisviUs,  15  B.  Men.  642;  Richland  y.  Lawrence  Co.,  12  IlL 
1;  People  y.  Mayor,  etc.  51  111.  17;  2  Am.  Rep.  279;  Orogan  y. 
San  Francisco,  18  Cal.  590;  Hewison  v.  New  Haven,  37  Conn. 
475;  9  Am.  Rep.  342.  The  same  conclusion  is  arriyed  at^ 
after  a  full  and  clear  discussion  of  the  subject,  in  Dillon  on 
Municipal  Corporations,  4tb  ed.,  sees.  66-68,  and  notes.  See 
also  Cooley  on  Taxation,  688. 

In  this  commonwealth,  the  question  has  not  directly  arisMi 
In  reference  to  the  power  of  the  legislature  to  compel  a  trans- 
fer of  the  property  of  a  city  or  town,  but  the  double  character 
of  cities  and  towns  in  reference  to  their  duties  and  liabilities 
has  yery  often  been  adverted  to.  When  a  city  or  town  acts 
merely  as  an  agent  of  the  state  government  in  performing 
duties  for  the  general  benefit,  it  is  usually  held  free  from 
liability  to  persons  who  sustain  injuries  through  negligenoci 
except  in  the  case  of  defective  highways,  which  constitute  an 
exception  to  the  general  rule.  But  in  other  cases,  where  an 
element  partly  commercial  comes  in,  a  liability  is  usually 
enforced:  Tindley  y.  Salem,  137  Mass.  171, 172;  50  Am.  Rep. 
289,  and  cases  cited;  Worden  v.  New  Bedford,  131  Mass.  23; 
41  Am.  Rep.  185;  Bailey  y.  Mayor  etc,  3  Hill,  531;  38  Am. 
Deo.  669.  In  such  cases,  the  ultimate  question  usually  is. 
Did  the  legislature  mean  that  the  city  or  town,  or  other  crea- 
ture of  statute,  should  be  liable  for  negligence,  or  did  it  not? 
Howard  v.  Worcester,  158  Mass.  426;  25  Am.  Bt  Rep.  651; 
Southampton  etc  Bridge  Co.  v.  Southampton,  8  El.  &  B.  801, 
812;  Cowley  v.  Mayor  etc.,  6  Hurl.  &  N.  565, 573;  Mersey  Docks 
y.  Oibbs,  11  H.  L.  Cas.  686,  707,  709,  710,  721.    But  in  deter* 
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mining  this  question  courts  make  a  discrimination  in  respect 
to  the  character  of  the  duties  and  of  the  property  which  are 
inyolved.  Nowhere  else  has  this  ground  of  distinction  been 
more  often  or  more  strongly  insisted  on  than  in  Massachusetts. 
See  caaes  dted  in  Tindley  y.  Salem,  137  Mass.  171,  174;  60 
Am.  Rep.  289;  Pratt  y.  Weymouth,  147  Mass.  245;  9  Am.  St 
Rep.  691,  Neff  ▼.  WelUdey,  148  Mass.  487,  493;  Uncoln  ▼• 
Boston^  148  Mass.  678;  12  Am.  St.  Rep.  601;  Curran  v.  Boetan, 
161  Mass.  506, 608;  21  Am.  St.  Rep.  466.  In  the  recent  case  of 
Merrimack  Eiver  8av.  Bank  ▼.  LoweU,  162  Mass.  666,  we  had 
occasion  to  make  an  analogous  discrimination  between  the 
general  duty  which  the  city  of  Lowell  was  under  to  furnish 
water  in  equal  terms  to  all  its  inhabitantS|  and  the  particular 
undertaking  to  furnish  water  for  a  year  to  an  individual  who 
had  paid  a  year's  rates  in  advance. 

In  the  case  before  us  we  have  to  determine  whether  the 
title  of  the  city  of  Boston  to  the  Mount  Hope  cemetery  is 
Babject  to  legislative  control,  and  this  involves  an  inquiry  to 
some  extent  into  the  usages  and  laws  in  this  commonwealth 
relating  to  burying-grounds,  with  a  view  of  ascertaining 
whether,  in  the  ownership  of  such  property,  towns  have  here- 
tofore  been  regarded  or  have  acted  merely  as  agencies  of  the 
state  government. 

In  early  times,  when  land  was  set  apart  for  a  burying- 
ground,  it  was  sometimes  under  the  care  and  control  of  the 
town  or  districti  and  sometimes  under  that  of  the  parish.    It 
is  said  in  Firet  Parish  in  Shrewsbury  y.  Smith,  14  Pick.  297, 
801:  ''The  fact  probably  was,  that  towns,  parishes,  and  pro- 
prietors often  consisted  so  nearly  of  the  same  inviduals  that 
a  grant  or  appropriation  of  one  of  these  bodies  to  another  was 
little   more  than  an  appropriation    by  themselves  in  one 
capacity  to  the  use  of  themselves  in  another";  and  in  Lakin 
▼.  Ames,  10  Gush.  198,  218:  '^Although  in  early  times  the  es- 
tablishment, care,  and  control  of  burial-grounds,  like  the  sup- 
port of  schools,  might  have  been  partly  a  parochial  and  partly 
a  municipal  duty,  yet  before  the  creation  of  a  new  parish  in 
the  town  of  Pepperell,  in  1831,  they  were  regarded  as  apper- 
taining rather  to  towns  than  to  parishes.''     We  cannot  find 
either  in  the  statutes  or  the  history  of  Massachusetts  any 
clear  line  of  distinction  between  the  duty  or  usages  of  towns 
and  of  parishes  in  this  respect.     Sometimes  land  was  set 
apart  or  bought  and  owned  by  the  town  or  district  for  this 
purposci  and  sometimes  by  the  parish.    Instances  of  ancient 


520  Mount  Hops  Cembtbby  v.  Citt  oy  Bostoh.     [M 

owuership  by  towns,  by  districts*  and  by  parishes  are  referred 
to  in  First  Parisk  in  Shrewsbury  v.  Smithy  14  Pick.  297;  Bctehf 
elder  v.  Wakefield,  8  Cush.  243;  and  Lakin  y.  Ames,  10  Casli. 
198;  and  there  appears  to  be  no  doubt  that  money  for  provide 
ing,  enlarging,  and  maintaining  them  was  raised  by  each  of 
these  corporate  bodies.     More  than  two  hundred  years  ago 
the  town  of  Boston  bought  land  for  burying-grounds,   the 
Chapel,  Copp's  Hill,  and  the  Granary  burying-grounds  being 
the  earliest:  Shurtleff 's  Top.  &  Hist  Description  of  BobIod, 
182  et  seq.;  1  Memorial  History  of  Boston,  654,  655;  2  Id. 
628,  629.     In  the  general  legislation  of  the  commonwealth 
burying-places,  whether  belonging  to  towns,  districts,  parishes, 
or  precincts,  were  early  spoken  of  in  connection  with  other 
pieces  of  land  as  *'  appropriated  for  the  general  use,  ease,  or 
convenience  of  the  community,"  and  provision  was  made  for 
defining  their  boundaries  and  protecting  them  from  encuoo* 
brances:  Stats.  1786,  c.  67,  sec.  7,  and  c.  81,  sec.  6,  re-enacted 
in  Rev.  Stats.,  c.  24,  sees.  61, 63.   By  statutes  of  1828,  chapter 
141,  section  1,  the  First  Parish  in  Rowley  was  authorized  to 
assess  a  tax  for  the  enlargement  of  its  burial-ground,  or  to 
purchase  a  new  one,  on  all  polls  within  the  territorial  limits 
of  the  said  parish,  and  on  estates  within  said  limits,  for  the 
use  and  benefit  of  all  the  inhabitants  living  within  said 
limits  and  their  successors  forever. 

No  general  statute  which  in  express  terms  authorizes  the 
expenditure  of  money  for  the  purchase  and  care  of  land  for 
this  purpose  has  been  found  earlier  than  statutes  of  1828, 
chapter  107,  in  which  towns,  districts,  and  parishes  or  re- 
ligious societies  are  all  put  on  the  same  footing.  The  statute 
is  as  follows:  "  Be  it  enacted  •  .  .  .  that  the  inhabitants  of 
each  town,  district,  parish,  or  religious  society  within  this 
commonwealth,  qualified  to  vote  in  town,  district,  or  parish 
meetings,  shall  have  power,  at  any  meeting  called  for  that 
purpose,  to  raise,  in  the  same  manner  that  other  town,  dis- 
trict, or  parish  charges  may  now  by  law  be  raised,  such  sum 
or  sums  of  money  as  they  shall  deem  necessary  for  the  pur- 
chase of  lands  for  burial-grounds,  and  for  the  care  and  pres- 
ervation of  the  same."  This,  as  we  believe,  was  merely 
giving  the  express  sanction  of  law  to  what  had  long  been  a 
prevailing  usage.  The  above  statute,  when  incorporated  into 
the  Revised  Statutes,  was  divided,  the  part  relating  to  towns 
being  contained  in  Revised  Statutes,  chapter  16,  section  12 
(which  included  districts:  Rev.  Stats.,  sec.  2,  c.  6,  oL  17), 
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and  that  relating  to  parishes  being  found  in  Rev.  Stats.,  c.  20, 
sec.  18. 

The  time  when  exclusive  rights  of  burial  in  particular  lots 
were  first  assigned  or  sold  to  fannilies  or  individuals  is  in- 
volved in  Borae  obscurity.  The  power  to  do  this  also  was 
probably  at  first  assumed  by  towns  and  parishes,  and  after- 
wards had  the  sanction  of  express  legislation.  Before  the 
year  1716  private  tombs  were  in  use  in  the  Chapel  burying- 
ground,  and  others  were  added  from  time  to  time  in  that  and 
the  other  burying-grounds  of  Boston:  Shurtleff's  Top.  & 
Hist  Description  of  Boston,  186-193,  200-205,  212,  213,  233, 
244,  249,  250.  These  tombs  were  sometimes  built,  it  would 
seem,  by  individuals,  and  sometimes  by  the  town  and  sold  to 
individuals.  In  an  investigation  before  a  committee  of  the 
city  counsel  of  Boston  in  1879  concerning  the  expediency  of 
prohibiting  further  interments  in  the  King's  Chapel  and 
Granary  burying-grounds  much  information  as  to  the  early 
usages  in  respect  to  burials  and  burial  rights  was  brought 
out,  as  shown  in  city  documents  of  1879,  Nos.  47  and  96, 
where  extracts  from  the  town  records  are  printed.  It  seems 
that  as  early  as  1721,  and  in  the  succeeding  years,  the  privi- 
lege of  building  a  tomb  in  the  Granary  burying-ground,  and 
probably  in  the  others  also,  was  usually  granted  by  the  town 
officers  to  any  applicant,  without  direct  compensation  for  the 
land,  but  upon  certain  prescribed  conditions  as  to  making 
and  maintaining  the  wall,  and  paying  a  proportion  of  the  ex- 
pense of  a  drain.  In  1738  certain  tombs  appear  to  have  been 
built  for  the  town,  and  aftewards  disposed  of  by  the  select- 
men; and  in  1807  a  tomb  was  sold  for  three  hundred  dollars* 
and  the  town  assumed  control  of  the  tombs  whose  owners 
had  failed  to  keep  them  in  repair  and  were  out  of  reach,  and 
voted  to  '^sell  them  for  the  advantage  of  the  town.''  Tombs 
so  held  by  individuals  were  private  property,  and  transfer- 
able as  such.  An  instance  of  such  a  sale  is  found  referred  to 
in  the  town  records  in  1802,  and  another  in  1807.  By  statutes 
of  1822,  chapter  93,  section  8,  tombs  in  use  were  exempted 
from  attachment  and  execution,  and  in  the  Revised  StatuteSi 
chapter  97,  section  22,  clause  7,  this  exemption  was  extended 
to  rights  of  burial.  This  exemption  was  not  limited  to  tombs 
and  rights  of  burial  in  private  soil,  but  clearly  included 
rights  possessed  by  individuals  in  the  public  or  common 
burying-grounds. 

The  first  private  incorporated  cemetery  company,  so  far  as 
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ABcertained,  was  the  Massachusetts  Horticultural  Society, 
^hich,  hy  statutes  of  1831,  chapter  69,  was  authorized  to 
appropriate  a  part  of  its  land  for  a  rural  cemetery  or  burying- 
ground;  to  lay  out  lots  for  family  and  other  burying-places; 
and  to  grant  exclusive  rights  of  burial  This  was  the  origin 
of  the  cemetery  at  Mount  Auburn,  and  a  new  corporation 
was  formed  under  statutes  of  1835,  chapter  96,  by  the  name 
of  the  Proprietors  of  the  Cemetery  at  Mount  Auburn,  which 
succeeded  to  the  property,  powers,  and  privileges  of  the  Hor- 
ticultural Society  in  respect  to  the  cemetery,  with  the  restrio- 
tion,  however,  that  all  of  the  proceeds  of  sales  of  lots  which 
said  proprietors  were  allowed  to  retain  should  be  forever 
devoted  and  applied  to  the  preservation,  improvement, 
embellishment,  and  enlargement  of  the  cemetery  and  garden, 
and  the  accidental  expenses  thereof,  and  for  no  other  par- 
purpose  whatsoever.  This  would  effectually  cut  off  all  right 
to  declare  dividends.  After  this  charters  for  private  ceme- 
tery companies  were  not  infrequent:  See  Stats.  1836,  a  46; 
1837,  o.  130.  By  statutes  of  1834,  chapter  187,  section  1,  re- 
enacted  in  Revised  Statutes,  chapter  130,  section  21,  a  pen- 
alty was  imposed  for  making  a  road,  canal,  etc., ''  over,  through, 
in,  or  upon  such  part  of  any  inolosure,  being  the  property  of 
a  town,  parish,  religious  society,  or  of  private  proprietors,  as 
may  be  used  or  appropriated  for  the  burial  of  the  dead," 
without  consent  first  obtained.  The  first  general  law  author- 
izing the  organization  of  cemetery  companies  was  statutes  of 
1841,  chapter  114,  under  which  any  ten  or  more  persons 
might  organize  as  a  corporation  for  the  purpose  of  establish* 
ing  a  cemetery,  with  power  to  take  and  hold  real  and  personal 
estate,  which  should  be  applied  exclusively  to  purposes  con- 
nected with  and  appropriate  to  the  objects  of  such  organiza* 
tion,  and  with  power  to  lay  out  lota  and  to  grant  exclusive 
rights  of  burial. 

The  cemeteries  owned  by  towns  and  cities  and  parishes 
were  called  and  considered  to  be  public  cemeteries,  because 
they  were  provided  and  maintained  primarily  at  the  expense 
of  the  public.  In  early  times,  the  parishes  were  virtually,  if 
not  strictly,  public  corporations.  The  rights  of  individuals 
who  were  not  owners  of  tombs  or  lots  or  burial  rights  therein 
must  have  been  subject  to  such  rules  and  regulations  as  were 
established  in  particular  places*  An  ancient  burying-ground, 
where  persons  of  different  families  were  buried,  was  easily  in« 
ferred  to  be  a  public  burying-ground:  Commonwealth  v.  ViaU^ 
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3  Allen,  512;  Commonwealth  y.  Wellington^  7  Allen,  299.  But 
the  uae  of  the  word  ^*  public"  by  no  means  implied  that  ex- 
clusive rights  to  tombs,  lots,  and  burials  did  not  exist  therein, 
by  assignment  or  purchase.  By  Statutes  of  1848,  chapter  79, 
relating  to  a  "  public  cemetery"  in  the  city  of  Roxbury,  ex- 
press authority  was  given  to  the  city  council  to  grant  exclu- 
sive rights  of  burial,  the  proceeds  to  be  paid  into  the  city 
treasury,  and  kept  separate  and  devoted  to  cemetery  pur- 
poees.  By  Statutes  of  1855,  chapter  44,  and  1854,  chapter  890, 
the  cities  of  Cambridge  and  Worcester  respectively  were  au- 
thorixed  to  manage  cemeteries,  with  a  right  to  sell  lots,  the 
proceeds  to  go  in  each  instance  into  the  city  treasury.  The 
use  of  the  term  ''  public  burial-places,"  as  applied  to  burial* 
places  owned  by  cities  or  towns,  in  which  lots  are  sold  to  in- 
dividoals,  still  continues:  Pub.  Stats.,  c.  82,  sec.  17.  An  ex- 
ample showing  that  towns  were  accustomed  to  sell  burial-lots 
to  individuals  is  found  in  Fay  v.  Milfovdj  124  Mass.  79. 

Such  being  the  laws  and  usages  of  the  commonwealth  be* 
fore  the  time  when  the  city  of  Boston  made  its  first  purchase 
of  the  Mount  Hope  cemetery,  the  city,  by  Statutes  of  1849, 
chapter  150,  was  *^  authorized  to  purchase  and  hold  land  for  a 
public  cemetery  in  any  town  in  this  commonwealth,  and  to 
make  and  establish  all  suitable  rules,  orders,  and  regulations 
for  the  interment  of  the  dead  therein,  to  the  same  extent  that 
the  said  city  of  Boston  is  now  authorized  to  make  such  rules, 
orders,  and  regulations  for  the  interment  of  the  dead  within 
the  limits  of  the  said  city." 

Before  any  purchase  under  this  statute  was  made,  a  general 
statute  was  passed  which  included  Boston,  Statutes  of  1855, 
chapter  257,  section  1,  providing  that  '^each  city  and  town  in 
the  commonwealth  shall  provide  one  or  more  suitable  places 
for  a  burial-ground,  within  which  the  bodies  of  persons  dying 
within  their  respective  limits  may  be  interred,"  and  forbid- 
ding the  use  for  the  burial  of  the  dead  of  any  land  in  any  city 
or  town  other  than  that  already  used  or  appropriated  for  that 
purpose,  without  permission.  It  also  was,  and  long  had 
been,  the  duty  of  the  overseers  of  the  poor  of  each  town  to 
bury  paupers  and  indigent  strangers  dying  therein:  Stats. 
1793,  0.  59,  sees.  9,  13;  Rev.  Stats.,  c.  46,  sees.  13,  16.  See 
tlso,  for  later  statutes  on  the  same  subject,  Oen.  Stats., 
e.  70,  sees.  12y  15;  Pub.  Stats.,  o.  84,  sees.  14,  17,  enlarging 
fheir  duties.  Being  under  these  positive  duties,  and  having 
authority  under  Statutes  of  1849,  chapter  150,  to  go  outside  of 
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the  city  limits  for  a  burial-ground,  the  city  of  Boston  par- 
chased  the  largest  portion  of  the  land  of  the  Mount  Hope 
cemetery  in  West  Roxbury  in  1857,  and  has  since  added  to 
the  same  at  various  times,  and  has  received  large  sums  from 
the  sale  of  lots  or  burial  rights,  and  has  expended  large  sums 
in  the  care  and  management  thereof,  and  about  forty  acres 
still  remain  unsold.  There  is  no  suggestion  in  argument  that 
in  any  of  these  particulars  it  has  acted  beyond  its  powers. 

We  are  not  aware  that  the  sale  of  burial  rights  in  tbia  oeme- 
tery  has  ever  been  limited  to  inhabitants  of  Boston.  No  Buch 
limitation  is  expressed  in  the  ordinance,  but  sales  may  be 
made  to  any  person  or  persons:  Rev.  Ordinances,  1885,  c  47, 
sec.  4.  By  Statutes  of  1877,  chapter  69,  section  7,  re-enacted 
in  Public  Statutes,  chapter  82,  section  15,  towns  may  sell  ex- 
clusive burial  rights  to  any  persons,  whether  residents  of  the 
town  or  otherwise,  in  their  cemeteries;  and  this  right  extends 
to  cities:  Pub.  Stats,  o.  3,  sec.  8,  cL  23.  There  can  be  no 
doubt  that  the  city  held  this  cemetery  not  only  for  the  burial 
of  poor  persons,  but  with  the  right  to  make  sales  of  buriaj 
rights  to  any  persons  who  might  wish  to  purchase  them, 
whether  residents  or  nonresidents.  With  these  duties,  and 
also  with  these  rights  and  privileges,  the  city  has  acquired 
and  improved  this  property.  It  is  not  as  if  the  land  had  been 
procured  and  used  exclusively  as  a  place  for  the  free  burial 
of  the  poor,  or  of  inhabitants  of  Boston.  In  addition  to  these 
purposes,  the  city  has  been  enabled  to  provide  a  well-ordered 
cemetery,  with  lots  open  to  purchase,  under  carefully  prepared 
rules  and  regulations,  and  thus  to  afford  to  its  inhabitants 
the  opportunity  to  buy  burial-places  without  being  compelled 
to  resort  to  private  cemetery  companies,  where  the  expense 
would  probably  be  greater;  and  it  has  done  this  upon  such 
terms  that  the  burial  of  its  paupers  has  been  practically  with* 
out  expense  in  the  past,  and  it  has  about  forty  acres  remain- 
ing, the  proceeds  of  which  when  sold  would  go  into  the  city 
treasury  but  for  the  requirement  of  the  Statutes  of  1889, 
chapter  265. 

The  Statutes  of  1889,  chapter  265,  require  the  city  to  trans- 
fer to  the  newly  formed  corporation,  called  *'  The  Proprietors 
of  Mount  Hope  Cemetery,''  without  compensation,  this  ceme- 
tery, with  the  personal  property  pertaining  thereto,  and  with 
the  right  to  any  unpaid  balances  remaining  due  for  lots  al- 
ready sold,  and  the  annual  income  of  certain  funds  held  for 
the  perpetual  oare  of  lots.    If  such  trausfer  is  made,  all  that 
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the  city  would  retain  would  be  the  right  to  bury  such  per- 
sons as  it  is  or  may  be  by  law  obliged  to  bury  in  a  certain 
prescribed  portion  of  the  cemetery.  Its  previous  conveyances 
of  lots  and  rights  of  burial  are  expressly  confirmed.  But  it 
is  apparent  from  the  considerations  heretofore  expressed,  that 
this  is  not  property  which  is  held  exclusively  for  purposes 
strictly  pnblic  The  city  of  Boston  is  possessed  of  much  other 
property  which  in  a  certain  sense  and  to  a  certain  extent  is 
held  for  the  benefit  of  the  public,  but  in  other  respects  is  held 
more  like  the  property  of  a  private  corporation.  Notably  among 
these  may  be  mentioned  its  system  of  water-works,  its  system 
of  parks,  its  market,  its  hospital,  and  its  library.  In  estab- 
lishing all  of  these,  the  city  has  not  acted  strictly  as  an  agent 
of  the  state  government,  for  the  accomplishment  of  general 
public  or  political  purposes,  but  rather  with  special  reference 
to  the  benefit  of  its  own  inhabitants.  If  its  cemetery  is  under 
legislative  control,  so  that  a  transfer  of  it  without  compensa- 
tion can  be  required,  it  is  not  easy  to  see  why  the  other  prop- 
erties mentioned  are  not  also;  and  all  the  other  cities  and 
towns  which  own  cemeteries  or  other  property  of  the  kinds 
mentioned  might  be  under  a  similar  liability. 

In  view  of  all  these  considerations,  the  conclusion  to  which 
we  have  come  is  that  the  cemetery  falls  within  the  class  of 
property  which  the  city  owns  in  its  private  or  proprietary 
character,  as  a  private  corporation  might  own  it,  and  that  its 
ownership  is  protected  under  the  constitutions  of  Massachu- 
setts and  of  the  United  States  so  that  the  legislature  has  no 
power  to  require  its  transfer  without  compensation:  Const,  of 
Mass.,  Dec.  of  Bights,  art.  X,  Const  of  U.  8.,  Fourteenth 
Amendment. 

In  judging  of  the  validity  of  the  particular  statute  under 
consideration,  Statutes  of  1889,  chapter  265,  there  are  other  rea- 
sons leading  to  the  same  result.  The  first  is,  that  the  duties 
of  the  city  in  respect  to  providing  a  burial-place  for  the  poor 
and  for  persons  dying  within  its  limits  are  not  taken  away. 
The  city  is  still  bound  to  provide  one  or  more  suitable  places 
for  the  interment  of  persons  dying  within  its  limits:  Pub. 
Stats.,  c.  82,  sec.  9;  and  it  is  still  bound  to  bury  its  paupers 
and  indigent  strangers:  Pub.  Stats.,  c.  84,  sees.  14, 17.  If  this 
cemetery  should  be  conveyed  away,  under  the  provisions  of 
the  Statutes  of  1889,  chapter  265|  the  city  would  be  bound  to 
provide  another.  Certainly  the  mere  continuance  of  the  city's 
right  to  bury  in  a  limited  portion  of  the  cemetery  such  persons 
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as  the  law  requiree  it  to  baiy  is  not  a  provisioD  adequate  to 
meet  the  reqairement  of  Public  Statutes,  chapter  82,  sectioa  9, 
and  by  the  report  of  facts  the  portion  referred  to  is  not  likely 
to  suffice  even  for  the  burial  d  paupers  for  any  great  length 
of  time.    The  city  is  bound  to  provide  a  suitable  place  for  the 
interment  of  persons  dying  within  its  limits;  not  poor  persons 
only,  but  all  persons;  and  the  burial  of  the  dead  in  ground  not 
sanctioned  by  the  city  authorities  is  strictly  forbidden.    So  fai 
as  we  know,  it  has  never  been  held  that  the  legislature  may 
require  a  city  or  town,  without  compensation,  to  transfer  prop* 
erty  which  it  has  bought  in  order  to  enable  it  to  discharge  its 
statutory  obligations,  while  at  the  same  time  its  duties  and 
obligations  continue  to  rest  upon  it    On  the  other  hand,  it  is 
justly  assumed  that,  if  the  property  is  to  be  transferred,  the 
duties  will  be  transferred  also:  Ramon  v.  Spencer^  113  Mass. 
40;  Commonwealth  v.  Plaiited,  148  Masa  375,  886;  12  Am. 
St.  Rep.  666;  Whitney  v.  5tow,  111  Mass.  868;  Mayor  etc.  v. 
StaU,  15  Md.  376,  74  Am.  Dec.  572.    But  the  duty  of  burying 
paupers,  and  of  providing  a  place  for  the  interment  of  all  per^ 
sons  dying  in  Boston,  is  not  imposed  upon  the  petitioner. 
The  duties  of  the  city,  and  the  duties  of  the  petitioner  under 
the  Statutes  of  1889,  chapter  265,  are  not  the  same. 

Moreover,  the  legislative  power  over  municipal  property, 
when  it  exists,  does  not  extend  so  far  as  to  enable  the  legis* 
lature  to  require  a  transfer  without  compensation  to  a  private 
person  or  private  corporation.    The  control  which  the  legis- 
lature may  exercise  is  limited;  it  must  act  by  publio agencies 
and  for  publio  uses  exclusively.    If  the  city  has  purchased 
property  for  purposes  which  are  strictly  and  purely  public,  as 
a  mere  instrumentality  of  the  state,  such  property  is  so  far 
subject  to  the  control  of  the  legislature  that  other  instru- 
mentalities of  the  state  may  be  substituted  for  its  manage- 
ment and  care;  but  even  the  state  itself  has  no  power  to 
require  the  city  to  transfer  the  title  from  public  to  private 
ownership.     Upon   the  division    of   counties,  towns,  school 
districts,  publio  property  with  the  public  duty  connected 
with  it  is  often  transferred  from  one  public  corporation  to 
another  public  corporation.     But  it  was  never  heard  of  that 
the  legislature  could  require  the  city  without  compensation  to 
transfer  its  city  hall  to  a  railroad  corporation,  to  be  used  for 
a  railway  station,  merely  because  the  latter  corporation  has 
a  charter  from  the  legislature,  and  owes  certain  duties  to  tbs 
public 
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It  is  contended  in  behalf  of  the  petitioner  that  it  is  a  pub- 
lic corporation,  wholly  under  the  control  of  the  legislature. 
But  it  is  an  error  to  suppose  that  a  corporation  becomes  a 
public  one  merely  by  receiving  a  charter  from  the  legislature, 
by  owing  certain  duties  to  the  public,  and  by  being  subject 
to  rules  and  regulations  established  in  the  exercise  of  the 
police  power.     There  is  nothing  in  the  case  cited,  Woodlavm 
Cemetery  r.  Everett^  118  Mass.  354,  to  show  that  the  Woodlawn 
cemetery  was  regarded  as  a  public  corporation.     It  clearly 
was  not  BO.     It  was  said  to  be  subject  to  the  police  power, 
like  other  cemetery  corporations:  Commonwealth  v.  Fahey^  5 
Gush.  408.     But  liability  to  the  exercise  of  the  police  power 
rests  on  different  considerations,  and  that  power  does  not  ex- 
tend so  far  as  to  include  a  right  to  require  the  transfer  of 
property  to  another  person  without  compensation.    The  dis- 
tinction   between   public  and   private   corporations  is  well 
marked  and  clear.    Public  corporations  are  governmental 
and  political,  like  counties,  cities,  towns,  school  districts — 
mere   departments  of  the  government,  established  by  the 
legislatare,  and  modified  and  destroyed  without  their  own 
consent.     Private  corporations  are  formed  by  the  voluntary 
agreement  of  their  members,  and  cannot  be  established  with- 
out the  consent  of  the  corporators.     Public  corporations,  as 
has  been  seen,  may  to  some  extent,  in  relation  to  the  owner- 
ship of  property,  partake  of  the  character  of  private  corpora- 
tions; and,  on  the  other  hand,  many  private  corporations  are 
charged  with  some  duties  and  obligations  to  the  public,  as  in 
the  case  of  railroad,  telegraph,  canal,  bridge,  gas,  and  water 
companies:  Lumbard  v.  Steams^  4  Cush.  60;  Worcester  y.West' 
^fn  R,  R.  Corp^  4  Met.  664;  Commonwealth  v.  Smithy  10  Allen, 
^8«  455;  87  Am.  Dec.  672.    But  the  general  line  of  distinc- 
tion between  the  two  classes  of  corporations  is  clear:  Linehan 
▼•  Cambridge^  109  Mass.  212;  Rawson  v.  Spencer,  113  Mass. 
40,  45;  Moraweta  on  Corporations,  sees.  3,  24,  1114;  2  Kent's 
Commentaries,  275;  1  Dillon  on  Municipal  CorporatiooSi  4th 
^•1  sees.  19, 22, 44,  64, 56;  Angell  and  Ames  on  CorporaUons, 
>ecs.  14,  80  et  seq.;  Univernty  of  Maryland  v.  Williams,  9 
Gill  &  3.  365,  897;  81  Am.  Dec.  72;  Ten  Eyek  ▼.  Delaware  etc. 
Canal  Co.^  18  N.  J.  L.  200;  87  Am.  Dec.  233;  Hanson  v.  Ver- 
non^  27  Iowa,  28, 63;  In  r$  DeansviUe  CemeUry  Assn.^  66  N.  Y. 
669;  28  Am.  Rep.  86. 

An  examination  of  the  provisions  of  the  Statutes  of  1889, 
chapter  265^  leaves  no  doubt  that  the  petitioner  falls  within  the 
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class  of  private  corporations.  Its  corporate  members  are  such  of 
the  proprietors  of  burial-lots  in  the  existing  cemetery  as  shall 
accept  the  act  and  notify  the  clerk  of  the  corporation  of  such 
acceptance.     Membership  is  wholly  voluntary,  and  in  point 
of  fact  only  about  one  person  out  of  eight  who  were  entitled 
to  do  so  became  members.     The  corporation  is  to  be  subject 
to  all  the  provisions  of  the  Public  Statutes,  chapter  82,  so  far 
as  they  can  be  applied  thereto,  and  except  so  far  as  inconsistent 
with  the  Statutes  of  1889,  chapter  265.  Chapter  82  of  the  Publio 
Statutes  relates  mostly  to  private  cemetery  companies,  which 
may  be  organized  by  any  ten  or  more  persons:  JenHnB  ▼.  ^n* 
dover,  103  Mass.  94,  104.     Such  private  cemetery  corporation 
may  lay  out  its  real  estate  into  lots,  and  upon  such  terms,  con- 
ditions, and  regulations  as  it  shall  prescribe  may  grant  and 
convey  the  exclusive  right  of  burial,  etc.     There  is  nothing 
in  the  Statutes  of  1889,  chapter  265,  limiting  this  right,  unless 
in  section  5,  providing  that  the  city  shall  continue  to  have 
the  right  of  burial,  in  a  certain  prescribed  portion  of  the  cem- 
tery,  of  persons  for  whose  burial  it  is  or  may  be  bound  by  law 
to  provide,  viz.,  paupers  and  indrgent  strangers.    Subject  to 
this  the  petitioner  may  sell  all  the  remaining  lots  as  fast  as 
it  can  to  all  applicants.    It  is  true,  under  Public  Statutes, 
chapter  82,  section  2,  it  cannot  make  dividends  from  the  pro- 
ceeds of  sales;  but  the  proprietors  of  the  cemetery  at  Mount 
Auburn,  and  many  other  private  cemetery  corporations,  are 
under  the  like  restriction.    If  the  city  retains  the  ownership 
it  may  devote  the  proceeds  of  sales  of  lots,  after  providing  for 
the  suitable  maintenance  of  the  cemetery,  towards  the  pur- 
chase of  a  new  burial-place  for  its  inhabitants  when  occasion 
may  require.    If  the  petitioner  owns  it  the  city  will  lose  that 
advantage.     No  duty  to  the  publio  is  imposed  upon  the  peti- 
tioner by  the  terms  of  the  statute  unless  it  is  contained  in  the 
words  in  section  4  of  the  Statutes  of  1889,  chapter  265, ''  to 
be  held  by  said  corporation,  so  far  as  consistent  herewith,  for 
the  same  uses  and  purposes,  and  charged  with  the  same 
duties,  trusts,  and  liabilities  for,  and  subject  to,  which  the 
same  are  now  held  by  said  city";  and  the  further  words, 
**  and  the  said  corporation  shall  have  in  respect  of  said  cem- 
etery all  rights,  powers,  and  privileges,  and  be  subject  to  all 
duties,  obligations,  and  liabilities,  now  had  or  sustained  by 
said  city  in  respect  thereof."    What  these  duties  towards  the 
inhabitants  of  Boston  are  it  may  be  difficult  to  say.    Ce^ 
tainly  there  appears  to  be  nothing  binding  the  corporation  to 
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give  any  preference  to  inhabitants  of  Boston  in  the  sale  of 
burial  rights,  or  to  prevent  a  substantial  increase  in  the  prices 
of  such  burial  rights,  at  the  will  of  the  corporation.  In  shorti 
there  is  nothing  in  the  act  to  secure  to  the  inhabitants  of  Bee* 
ton  tboee  privileges  in  respect  to  burial  rights  which  thej 
might  properly  expect,  even  if  they  could  not  legally  demand 
the  same,  from  the  city  itself.  There  is  therefore  no  ground 
on  whioh  the  petitioner  can  be  said  in  any  just  sense  to  be  a 
pnblio  corporation,  and  its  duties  to  the  inhabitants  of  Boston 
are  at  best  but  vague  and  shadowy. 

The  city  further  urges  that  the  obligation  of  the  contracts 
into  which  it  has  entered  with  purchasers  of  burial  rights,  for 
the  perpetuiil  care  of  their  lots,  would  be  impaired  by  the  pro- 
visions of  the  Statutes  of  1889,  chapter  266.  Since,  for  the 
reasons  already  given,  we  are  of  opinion  that  the  statute  was 
beyond  the  power  of  the  legislature,  it  is  not  necessary  to 
consider  this  ground  of  objeotion  to  its  validity. 

Petition  dismissed.  

LaeiBLATivB  OoHTROL  OvMR  THB  Pbofbbtt  07  MmiidPALims.— 7!lt 
JVnetioM  </a  Municipal  Corporation  Maif,  U  if  Well  Known,  be  Partly  Pub- 
He  and  ParUif  Private^  or,  in  other  words,  it  may  for  some  purposes  and  to 
■OQM  extent  be  a  mere  instmmentaUty  of  the  government,  to  which  cer* 
tain  pnblio  duties  are  confided,  and  upon  which  corresponding  obligations 
are  imposed^  and  for  other  purposes  it  may  partake  of  the  character  and  ao- 
oompliah  some  of  the  objects  of  private  corporations,  and  be  entitled  to  the 
■amo  immonity  from  legislative  control  as  if  it  were  a  private  instead  of  a 
pnblio  corporation.     "Between  the  state  and  municipal  corporations,  such 
la  cities^  counties^  and  towns,  the  relation  is  different  from  that  between  the 
■taio  and  the  individuaL    Municipal  corporations  are  mere  instrumentali- 
ties  of  the  state  for  the  convenient  administration  of  government,  and  their 
powors  may  be  qualified,  enlarged,  or  withdrawn  at  the  pleasure  of  the  legia. 
latnro.    Tlkeir  tenure  of  property,  derived  from  the  state  for  specific  pnblio 
purposes,  is  obtained  for  such  purposes  through  means  which  the  state  can 
alone  authorise;  that  is,  taxation  is  so  far  subjeot  to  the  control  of  the  legis- 
lature that  the  property  may  be  applied  to  other  pnblio  uses  of  the  munici- 
pality than  those  ordinarily  designated.    Thia  follows  from  the  nature  of 
•nch  bodies  and  the  dependent  character  of  their  eadstence.    But  property 
derived  by  them  from  other  sources  ii  often  held  by  the  terms  of  its  grant 
for  the  special  uses  from  which  it  cannot  be  diverted  by  the  legislature.    la 
taeh  cases  the  property  is  protected  by  all  the  guards  against  legislatiTt 
interferenoe  posseased  by  individuals  and  private  corporations  for  theiv 
property.    And  there  would  seem  to  be  reasons  equally  oogent,  in  abttraol 
Justioe^  against  a  diversion  by  the  legislature  from  the  purposes  of  a  mu- 
aieipality  of  property  raised  for  its  use  hj  taxation  from  its  inhabitants*! 
OammMomm^  v.  Imoob,  93  U.  a  114.    "While  this  legialative  power  nay 
be  exercised  over  public  and  municipal  corporations,  it  hss  as  nnifonnly 
held  that  towns  and  other  puUio  oorpontiona  nay  have  private  righfti 
AM.  91,  axr.,  Vok  XXXV. -M 
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and  inierMlf  TMted  in  them  nndar  their  diaiier,  and  aa  to  thaae  righti  th«y 
an  to  bo  rogardod  and  proteotod  tho  aamo  aa  if  tfaoy  wore  the  righta  and 
intoretta  of  individaala  or  of  prirate  oorporationa,  and  graata  of  piopetij  to 
them  in  trast  for  other  pnrpoios  than  corporate  and  mnnictpal  nae  are  no 
mora  the  rabjeot  of  legislatiTO  oontrol  than  are  the  priTate  and  Teated  righta 
af  indiTidnak't  M<mipeU$r  r.  Eatt  MonipeUer,  29  Vt  1%  19;  67  Am.  Doc 
748. 

TeM  qf  Leglttatim  ^aOori^.— It  ia  elear  from  the  oaaei  already  eited  that 
when  tho  legislatore  haa  nndertaken  to  dispoee  of  the  property  of  a  munici- 
pality or  to  devote  it  to  new  nsee,  or  required  tho  mnnioipality  to  do  ao^  tho 
oonetitationaUty  and  oonaeqnent  Talidity  of  the  legitlatiTo  action  depend 
npdn  the  natare  of  the  ownership  of  tho  mnnioipality  of  the  property.  Tho 
fact  that  it  haa  been  conveyed  to  the  mnnioipality  and  that  the  titlo  standa 
in  ite  name  ia  not  conclnsive,  nor,  we  apprehend,  does  the  fact  that  the  prop- 
erty may  hare  been  acquired  by  public  f  nnda  raised  by  taxation  necessarily 
anthoriia  the  legislatiTO  action.  If  the  use  for  which  the  property  waa  ao- 
qnired  and  the  means  of  ita  acquisition  entitle  the  dty  to  hold  it,  not  aa  a 
mere  instrumentality  of  the  goTomment  and  for  the  aooomplishment  of  goir- 
emmental  purpoees,  but  wholly  or  partly  for  a  private  purpose,  or  at  laaal 
for  purposes  in  which  the  state  had  no  interest,  then,  aa  we  understand  the 
decisions,  it  ia  in  contemplation  of  law  private  property,  and  aa  sacfa  aeonra 
from  any  control  which  the  legislature  oonld  not  exercise  over  it  were  it 
Tested  in  private  indiridnala  for  the  same  purposes:  Lomiavilk  t.  Tnutamqf 
UnheriUy  qf  LouUviUe,  16  K  Mon.  642,  671;  Atkuu  v.  Tmn  qf  BamdoipK 
81  Vt.  226;  New  OrUaru  eta  R.  B.  r,  CU^  qfNew  Orleans,  26  La.  Ann.  478; 
People  T.  Common  Council  qfDetroU,  28  Mich.  228;  16  Am.  Rep.  202;  8iaU 
T.  Haben,  22  Wis.  660;  PeopU  v.  IngereoU,  68  N.  Y.  1,  30;  17  Am.  Bep.  178; 
Bailey  t.  Mayor  qf  New  York,  8  HiU,  534;  88  Am.  Dec.  669. 

In  1820  certain  proprietors  and  the  city  of  New  Orleans  entered  into  a 
oompromise  in  which  it  was  agreed  between  them  that  lands  oonstitotiag 
part  of  the  batture  ahonld  remain  inviolable  and  be  used  for  no  other  pnblio 
purposes  than  those  for  which  they  were  naturally  destined.  In  1836  tho 
city  was  divided  into  municipalities,  but  it  was  provided  that  no  dispoaition 
of  the  property  ahould  be  made  in  violation  of  the  oompromise  agreement 
and  that  the  inhabitants  of  the  city  should  not  be  obstructed  in  the  free  nae 
of  the  property.  In  1860  the  legislature  repealed  that  part  of  the  act  of  1836 
prohibiting  the  disposition  of  the  property,  authorized  the  laying  out  of  oar- 
tain  publio  streets,  and  declared  that  the  balance  of  the  batture  should  bo 
left  "  open,  and  so  kept  for  the  accommodation  of  the  publio  and  tho  con* 
Tonience  of  commerce,"  but  if  the  parties  to  the  original  compromise  ahonld 
agree  thereto,  it  should  be  the  duty  of  the  municipality  to  select  certain 
lands  for  public  purposes  and  to  dispose  of  the  remainder.  An  agreement 
was  entered  into  by  the  parties  in  interest  by  which  this  last  act  waa  ao- 
oepted  and  certain  parts  of  the  batture  were  sold,  and  the  balance^  oonaiat- 
ing  of  three  squares,  waa  resenred  for  market  purposes,  and  **  Tasted  in 
perpetuity  and  full  ownership  in  the  municipality,"  in  furtherance  of  which 
the  other  parties  in  interest  assented  to  and  relinquished  all  claims.  In  1869 
a  statute  was  passed  appropriating  to  the  New  Orleans,  Mobile,  and  Chatta- 
nooga Bailway  Company  the  right  to  locate,  construct,  maintain,  and  osa  a 
passenger  depot  upon  a  portion  of  the  property  thus  reserved  by  and  assigned 
to  the  mnnioipality.  It  was  held  that  the  property  waa  not  pnUio  property 
to  the  extent  of  giving  the  state  thia  control  of  it,  but  that^  on  the  other 
kaadp  it  was  vested  in  tho  municipality  beyond  the  power  of  the  legislatnre 
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to  reqnire  its  dedication  to  the  porpooet  dateribed  in  tfao  Mt:  Ktm  OrfaiM 
de.  a.  B.  Co.  T,  New  Orleoju,  26  La.  Ann.  47& 

It  is  not  Tery  olesr  from  the  report  of  the  ease  Jnst  cited  what  wero  th* 
uses  for  which  the  city  held  the  property  in  question,  or  whether  in  holding 
it  for  those  uses  it  should  hare  been  regarded  as  acting  in  a  public  or  privato 
capacity.  That  a  public  square  or  a  park  may  be  held  by  the  municipality 
in  the  latter  capacity  appears  to  be  indisputable.  Thns  Judge  Cooley,  speak- 
ing for  the  sn  preme  court  of  Michigan,  mid:  "  It  is  said  in  behalf  of  respond- 
ents that  the  city  may  hold  and  own  lands  for  a  public  park  as  an  indiyidnal 
may  for  a  pleasure  ground,  and  cause  them  to  be  beautified  and  improTcd  as 
such;  and  that  it  could  hold  the  aame  not  in  its  public  capacity  as  an  agency 
of  the  goTernment,  and  therefore  subject  to  the  unrestricted  control  of  tfao 
state,  but  na  a  corporate  indiTidual  having  private  rights  of  its  own  which  it 
is  at  liberty  to  enjoy  undisturbed  by  the  state,  and  in  the  enjoyment  of  which 
the  oonstitation  wfll  protect  its  people**:  Ma^or  t.  Park  Commn.^  44  Mich. 
602,604. 

Perhaps  it  may  correctly  be  nid  that  when  a  municipality  holds  property 
IS  a  trostee  that  it  may  be  used  for  pnblie  and  goTcmmental  pnrposei,  the 
lagislatnre,  as  it  may  change  the  trustee,  may  diTcrt  the  title  of  the  muniei* 
pidity,  and  to  some  extent,  at  least,  reqnire  it  to  be  held  for  different  trusts: 
Peop^s  T.  FanderhUi,  26  N.  Y.  290;  but  that  when  the  trust,  if  any  may  be 
deemed  to  ezirt^  is  for  the  use  of  the  corporation  or  its  inhabitants,  then 
the  character  of  the  ownership  is  priTate,  and  not  subject  to  legislatiTe  con- 
trol.    **  In  its  goTsmmental  or  public  character  the  corporation  is  made  by 
the  state  one  of  its  instruments,  or  a  local  depositary  of  certain  limited  and 
prescribed  political  powers  to  be  exercised  for  the  public  good  in  behalf  of 
the  state  rather  than  for  itself.    In  this  respect  it  is  assimilated  in  its  nature 
and  functions  to  a  county  corporation  which,  as  we  have  seen,  is  purely  part 
of  the  goTemmental  machinery  of  the  sovereignty  which  creates  it.    Over 
all  its  civil,  political,  or  governmental  powers  the  authority  of  the  legislature 
is  in  the  nature  of  things  supreme  and  without  limitation,  unless  limitation 
is  found  in  the  constitution  of  the  particular  state.    But  in  its  proprietary 
or  private  character  the  theory  is,  that  the  powers  are  supposed  not  to  be 
oooferred  primarily  or  chiefly  from  considerations  connected  with  the  gov*' 
smment  of  the  state  at  large,  but  for  the  private  advantage  of  the  compact 
community  which  is  incorporated  as  a  distinct  legal  personality  or  corporate 
individual;  and  as  to  such  powers  and  the  property  acquired  thereunder  and 
oontracts  made  with  reference  thereto,  the  corporation  is  to  be  regarded 
9uod  ad  hoe  as  a  private  corporation,  or  at  least  not  public  in  the  sense  that 
the  power  of  the  legislature  over  it  or  the  rights  represented  by  it  is  omnip- 
otent *':  Dillon  on  Municipal  Corporations,  sea  66. 

OraniB  to  or  CotUraeU  with  MunidpalUiea  Cannot  Be  Impaired, — ^Notwith- 
Standing  the  many  cases  in  which  the  declaration  is  made  that,  with  respect 
to  property  which  the  municipality  holds  in  its  private  and  personal  char- 
acter, the  legislature  has  no  power  to  impair  the  municipal  title  or  to  reqnire 
it  to  part  with  the  property  or  to  devote  it  to  trusts  or  purposes  for  which 
it  was  not  acquired  nor  intended;  the  instances  in  which  property  of  this 
character  has  been  rescued  from  legislative  action  are  so  rare  that  it  is  diffi- 
oult  to  furnish  illnstrations  sufficient  to  lead  to  a  clear  understanding  of  the 
rule  and  its  limitations  in  its  application  to  municipal  property.  An  excep- 
tion to  this  remark  exists  when  property  has  been  granted  hj  a  state  to  a 
municipality,  or  a  contract  has  been  entered  into  between  it  and  ths  states 
tnd  the  latter,  by  its  legislative  action,  attempts  to  rotraot  or  modify  tho 
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grant  or  to  materially  impair  the  obligation  of  tho  contract.  AH  oaaas  of 
this  class  are  admitted  to  be  controlled  by  the  provision  of  the  eonstitation 
of  the  United  States  forbidding  any  state  to  pass  any  law  impairing  the  ob* 
ligation  of  contraots.  Therefore  if  a  state  has  granted  lands  to  a  municipal- 
ity, it  can  neither  retract  the  grant  nor  impose  limitations  npon  the  action 
of  the  municipality  with  respect  to  the  property  which  it  wonld  not  be  pos- 
sible for  it  to  impose  had  the  property  been  acquired  by  purchase  from  apri- 
▼ate  proprietor:  ToumqfPawIet  ▼.  Claris  9  Cranch,  292;  People  t.  IngaioB^ 
08  N.  Y.  I;  17  Am.  Rep.  178;  WM  ▼.  Mayor  qfNew  York,  64  How.  Pr.  10; 
Terreti  ▼.  Taylor,  9  Cranch,  43,  52. 

By  virtue  of  a  grant  made  by  the  state  of  Texas  one  of  its  counties  had  be- 
come vested  with  the  title  to  certain  lands  for  school  purposes.  In  a  contro- 
versy between  the  county  and  settlers  upon  portions  of  this  land  their  title  to 
the  land  was  held  invalid.  Subsequently  the  state,  by  a  special  act,  required 
that  patents  for  the  lands  should  be  issued  to  the  settlers,  thus,  if  the  act  were 
valid,  destroying  the  title  of  the  county.  In  declaring  this  statute  unoonsti- 
tntional  the  supreme  court  of  the  state  held  that  the  property  rights  of  the 
oounty  were  protected,  as  a  general  rule,  '•'  by  the  same  oonstitntional  guar^ 
antics  which  shield  the  property  of  individuals,**  and  said:  *'If  given  for  a 
specific  object,  the  state  may  very  properly,  as  in  the  instanoe  under  consid- 
eration of  our  school  lands  granted  to  counties,  exercise  such  supervision  and 
control  over  the  actions  of  the  counties  as  to  compel  proper  execution  of  the 
trust  or  prevent  its  being  defeated;  but  it  is  believed  that  this  control,  unless 
by  the  consent  of  the  county,  should  be  subject  to  the  restriction  that  the 
purpose  for  which  the  property  was  originally  acquired  shall,  as  far  as  dr- 
eumstances  will  admit,  be  kept  in  view,  and  that  it  shall  not  arbitrarily  be 
diverted,  as  in  the  case  before  us,  to  private  parties  or  to  wholly  different 
purposes.  In  relation  to  these  school  lands  the  county,  through  agents  for 
the  state,  may  be  compared  to  agencies  coupled  with  an  interest  which  eaa- 
not  be  revoked  at  the  pleasure  of  the  principal  **{  MUam  Oounty  v.  Baieman^ 
54  Tex.  153»  166. 

A  statute  of  New  Hampshire  autiiorised  the  issuing  of  bonds  for  the  pur- 
pose of  reimbursing  municipalities  for  expenses  incurred  in  the  late  war, 
and  under  the  statute  the  town  of  Andover  received  a  portion  of  such  bonda. 
Afterwards,  by  another  statute,  the  legislature  declared  that  a  portion  of 
the  bonds  so  assigned  to  the  town  should  belong  to  certain  individuals.  Tha 
statute  was  held  unconstitutional  because,  by  the  original  grant,  the  bonds 
or  funds  in  question  became  the  absolute  property  of  the  town,  and  it  was 
not  within  the  power  of  the  state  to  withdraw  or  impair  its  grants  SfKmtd* 
ing  V.  Andover,  64  N.  H.  38. 

In  1861  the  state  of  California  granted  to  the  city  of  Saa  Franeisco  the 
use  of  certain  property  for  the  period  of  ninety-nine  years,  and  the  city  sub- 
sequently sold  a  portion  of  such  property,  and  before  payment  of  the  pur* 
ohase  price  was  made  a  statute  was  enacted  providing  that  such  paymenl^ 
or  a  portion  thereof,  might  be  made  in  purported  indebtedness  of  tho  city, 
commonly  designated  as  "city  script,**  which  script  was  required  to  be  re- 
oeived  at  its  par  value,  that  being  about  ninety  per  cent  greater  than  its 
market  value  at  the  time.  In  denying  the  right  of  the  legislature  to  thus 
interfere,  the  supreme  court  of  the  state,  speaking  by  Chief  Justice  Field, 
said:  *'The  estate  having  vested  in  the  city,  ceased  to  be  subjeol  to  tho 
legislation  of  the  state,  except  to  the  same  extent  that  all  property  is  tiiiis 
subject  It  could  not  be  afterwards  divested  by  the  state  or  by  any  pro* 
oeedings  instituted  by  her  direction.     *  A  law,'  says  Mr.  Chief  Justioe  Ifor^ 
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•ball,  '  annulling  conveyances  between  individuals,  and  declaring  that  the 
granton  should  stand  seised  of  their  former  estates,  notwithstanding  those 
grants^  would  be  as  repugnant  to  the  constitution  as  a  law  discharging  the 
▼endon  of  property  from  the  obligation  of  exeonting  their  contracts  by  con« 
Teyanoes  *:  FUlcherv,  Peck,  6  Cranch,  137.    And  between  a  law  thus  annnl* 
ling  the  conveyances  and  a  law  directing  the  execution  of  conveyances  to 
third  parties  of  the  estate  granted,  without  the  consent  of  the  grantees,  it  is 
not  perceived  that  there  is  any  substantial  difference.    The  law  might  as 
well  declare  that  third  parties  shoald  possess  the  estate  and  direct  the  mode 
of  its  transfer  to  them  as  to  declare  that  the  original  grantors  should  stand 
seised  of  the  same.    Kor  is  there  any  difference  in  the  inviolability  of  the 
contract  between  a  grant  of  property  to  an  individnal  and  a  like  grant  to  a 
municipal  corporation.    So  far  ^m  municipal  corporations  are  invested  with 
iulx>rdinate  legislative  powers  for  local  pnrposes,  they  are  instrumentalities 
of  the  state  for  the  convenient  adoiinistration  of  the  government,  and  their 
powers  are  under  the  entire  control  of  the  legislature;  they  may  be  qualified, 
enlarged,  restricted,  or  withdrawn  at  its  discretion.     'But  these  bodies,' 
■ays  Kentp  '  may  also  be  empowered  to  take  and  hold  private  property  for 
municipal  uses,  and  such  property  is  invested  with  the  security  of  other 
private  rights ':  1  Kent's  Commentaries,  3d  voL,  275.     '  It  may  also  be  ad* 
mittedf*  observes  Mr.  Justice  Story,  in  his  opinion  in  the  case  of  Trtistees  qf 
Dartmouth  College  v.  Woodward^  4  Wheat.  694,  'that  corporations  for  mere 
public  government,  such  as  towns,  cities,  and  counties,  may  in  many  respects 
be  subject  to  legislative  oontroL    But  it  will  hardly  be  contended  that,  even 
in  respect  to  such  corporations,  the  legislative  power  is  so  transcendent  that 
it  may  at  its  wUl  take  away  the  private  property  of  the  corporation  or  change 
the  Qsea  of  its  private  funds  acquired  under  the  public  faith.'    'The  inhabit- 
ants of  the  eity  of  New  York,'  says  the  supreme  court  of  New  York,  'have 
a  Tested  right  in  the  city  hall,  markets,  water- works,  ferries,  and  other 
public  property  which  cannot  be  taken  from  them  any  more  than  their  in* 
dividual  dwellings  or  storehouses.     Their  rights  in  this  respect  rest  not 
merely  upon  the  constitution,  but  upon  the  great  principles  of  eternal  jus* 
tioe  whicli  lie  at  the  foundation  of  all  free  governments.'    The  authorities 
an  all  to  the  same  purport,     A  legislative  grant  is  an  executed  grant,  and 
at  such  is  within  the  clause  of  the  constitution  of  the  United  States  which 
prohibits  the  state  from  passing  any  law  impairing  the  obligation  of  con* 
tracts.    This  was  expressly  decided  by  the  supreme  court  of  the  United 
States  in  Fletcher  ▼.  Peck,  6  Cranch,  137.    It  cannot  therefore  be  destroyed 
and  the  estate  be  divested  by  any  subsequent  legislative  enactment.    And 
though  a  municipal  corporation  is  the  creature  of  the  legislature,  yet  when 
the  state  enters  into  a  contract  with  it,  the  subordinate  relation  ceases,  and 
that  equality  arises  which  exists  between  all  contracting  parties.    And  how* 
ever  great  the  control  of  the  legislature  over  the  corporation,  it  can  be  exer- 
deed  only  in  subordination  to  the  principle  which  secures  the  inviolability 
of  contracts  ":  Orogan  v.  San  Francisco,  18  CaL  690,  612, 

General  Control  nf  Property  Ueltl/ar  Public  Ptfrposes.— On  the  other  hand, 
••  we  have  already  shown,  every  municipality,  in  so  far  as  it  is  an  agency  of 
the  government,  is  subject  to  legislative  control,  and  such  control  extends 
to  property  acquired  for  public  purposes.  The  cases  illustrating  and  ap* 
plying  this  rule  are  sufficiently  numerous  to  enable  one  to  obtain  a  fair 
understanding  both  of  the  circumstances  in  which  it  is  applicable  and  the 
circumstances  in  which  it  must  be  denied.  There  are  some  cases  taking  a 
very  extreme  view  of  the  power  of  the  legislature  over  the  property  of  mu* 
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nleipalitiea,  and  in  one  instanoe  the  jodge  deliyering  the  opinion  of  the  oonri 
maintained  that  the  atatement  "that  where  a  municipal  corporation  is  empoin* 
•red  to  hare  and  hold  priyate  property,  anoh  property  ii  inrested  with  tbe 
•eoority  of  other  private  rights, "  mast  be  "  understood  to  mean  only  that  i* 
possesses  such  rights  against  wrongdoers,  and  not  that  it  is  exempt  from 
legislatiTe  control ":  DarUngUm  w.  City  cf  New  York  SI  N.  Y.  164,  196;  88 
Am.  Dec.  248.  There  is  much  in  the  same  opinion  tending  to  show  that  in  the 
judgment  of  the  judge  who  wrote  it  all  property  of  every  mnnioipslitj  la 
held  under  a  trust  which  the  legislature  has  the  absolute  right  to  control, 
but  the  real  question  before  the  court  related  only  to  the  power  of  the  legis- 
lature to  require  a  municipality  to  make  compensation  to  persons  whose 
property  had  been  destroyed  therein  in  consequence  of  mobs  and  riots.  Tb% 
extreme  riews  of  this  judge  have  never  been  adopted  nor,  so  far  as  we  aware^ 
nttered  in  any  case  in  which  the  power  of  the  legislature  to  make  disposi- 
tions of  the  private  property  of  a  municipality  was  directly  in  issue. 

Th0  Oofiirol  <^  th$  Legisktture  Over  the  Bevenuee  of  a  municipality  derived 
from  taxation  is  perhaps  as  absolute  as  its  control  of  any  other  speoies  of 
municipal  property.  It  may  doubtless  require  equities  existing  sgainst  snoh 
TOTenues  to  be  recognised  and  discharged.  Thus  if  moneys  haye  been  raised 
for  a  specific  purpose  and  paid  into  the  treasury  of  the  municipality,  after 
which  it  becomes  clear  that  the  purpose  is  not  to  be  accomplished  nor  eren 
longer  sought,  the  legislature  may  direct  the  repayment  to  the  taxpayers  of 
the  moneys  thus  received  from  them:  Comnuuhnen  ▼.  Luetu^  93  U.  8.  108, 
affirming  Lueae  r.  Board  qf  Commre,,  44  Ind.  624.  Within  certain  limits 
oonsidered  by  us  elsewhere  the  legislature  may  validate  contracts  and  im- 
pose liabilities  on  municipal  corporations:  note  to  Hcubrouck  r.OUyqfMiU 
wivkee,  80  Am.  Dec.  731-735;  and  may  thus,  in  effect,  appropriate  their  rer- 
enuesto  purposes  not  coDtemi>Iated  when  they  were  levied  end  collorted. 
This  donbtleas  extends  to  comp.'^iing  ij:  - !cipalilies  tn  uLciiaa^o  cta..ja 
founded  in  equity  and  good  consoienco,  but  for  the  enforcement  of  which 
the  parties  in  interest  were  without  any  means  of  redress  until  the  legisla- 
ture interposed  in  their  behalf  by  requiring  their  reimbursement  by  the  eityt 
Blanding  v.  Burr,  18  CaL  851;  Town  cfOmlford  ▼.  SupertUore,  13  N.  T.  14S| 
CreighUm  r.  San  FraneUco,  42  Gal.  446;  On^  ▼.  Lojlnek,  84  Kan.  365. 

If  the  legislature  may  compel  municipalities  to  assume  and  discharge 
claims  against  them  founded  in  equity,  it  may,  upon  like  reasoning,  comj^ 
the  release  of  claims  in  their  favor  which  it  would  be  harsh,  inequitable,  and 
unjust  to  enforce.  Therefore,  if  a  public  officer  and  his  bondsmen  hav« 
become  liable  to  an  action  without  any  fault  of  his  or  theirs,  as  where  bai^« 
lars  break  into  a  safe  furnished  a  county  treasurer  by  the  county,  and  he^ 
Dotwithstanding  his  freedom  from  fault,  is  liable  for  the  moneys  taken  there- 
from by  them,  the  legislature  may  release  him  from  this  liability,  finch  a 
release  is  "not  a  gift  of  property,  but  a  release  of  a  daim  which,  though 
legally  due,  the  legislature  found  that  it  would  be  unjust  and  oppressive  to 
oolleol"!  Peareon  v.  StaCe^  56  Ark.  148;  85  Am.  fit.  Rep.  9\;  Mouni  v.  SUOe^ 
90  lad.  t9|  46  Am.  Rep.  192;  Board  q^  Education  v.  McLandeborough,  86 
Ohio  Si  287;  88  Am.  Rep.  58Z 

The  legislature  may  also  impose  upon  a  municipality  the  performance 
of  certain  duties  of  a  public  nature,  and  may  require  it  either  to  raise  money^ 
for  that  purpose  or  to  devote  to  it  revenues  already  on  hand,  and  hence  may 
require  such  revenues  to  be  used  for  such  public  purposes  as  constructing 
and  repairing  bridges  and  other  public  highways,  building  houses,  jails,  hos- 
pitals, and  the  like:  PeopU  v.  Fhgg,  46  K.  Y.  401;  People  T.  Board  qf  Super- 
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W  ObL  061;  Tkowuii  ▼•  Likmd,  24  Wend.  65;  Baakm  if&  iS.  iS.  Ox  ▼• 
OmmnaiR,  B,  Co», »K.  J. Lb  267;  GuiUter  t.  OtBego.  20  Miniu  74;  Fwmpkrtg 
T.  Jfiqior iCft  qfBaUkmn^il Md.  146;  28  Am.  Rep. 446;  Garter t.  ComM^ 
wtt.  Bridge  PropHektn,  104  Man.  236;  JSjtrfiy  t.  iSAoio^  10  Pa.  St  268;  Perkin§ 
T.  SAici^  86  Pa.  Si.  27Ql  Sec^  however,  PeopU  ▼.  Ma^or  rf  OUocyob  61  lU. 
I7|  %  Am.  Bepu  27& 

By  Tirto«  of  ite  avtboritj  to  impoee  mnnictpal  obligationa  fonnded  ia 
aqnity  and  good  eonaoienoe  the  legislatare  may  make  an  appropriatioii  er 
distribntion  of  pnblio  reTennes  between  different  mnnioipalities,  and  may 
therefore^  where  rerenne  baa  reanlted  from  the  taxation  of  a  whole  ooonty, 
■et  aeido  a  portion  thereof  to  the  use  of  a  city  within  that  oonnty  to  be  ap- 
plied in  conatmeting  and  repairing  streeta  and  bridges  therein:  Peopk  r. 
Power^  25  HL  160-187|  Sangamon  County  t.  Sprina/ield,  63  IlL  66. 

Tho  logialatnre  may  also  anthoriie  and  direet  that  moneys  whiefa  when 
they  were  oolleoted  were  applicable  to  one  public  purpose  shidl  l»e  applied  to 
Mother,  proTided  the  Utter  pnrpoee  ia  one  which  the  municipality  might 
be  required  to  promote  or  accompliah  by  the  exercise  of  its  power  of  taxa- 
tionx  a^  qf  IndianapoOi  ▼.  JndiamtpoBB  Borne,  50  Ind.  215. 

Th%  inatanoes  of  the  appropriation  of  the  rerenuee  of  a  munldpality 
through  the  action  of  the  legislature  to  which  we  hare  referred  relate  to  the 
general  revenues,  and  not  to  revenues  raised  for  apecial  purpoeee.    Thia 
requires  further  consideration.     If  the  legislature  not  only  attempts  to 
divert  thom  for  the  purposes  for  which  they  were  raised,  but  further  to 
appropriate  them  to  some  purpose  which  is  state  rather  than  municipal,  thia 
ia  substantially  equivalent*  in  effect,  to  taking  the  property  of  the  munioi* 
palitj  and  giving  it  to  the  state,  and  is,  we  think,  not  defensible.    A  city 
in  Wisoonsin  was  authorised  to  levy  and  collect  a  special  tax  of  such  sum 
aa  it  might  deem  necessary  to  be  used  for  the  erection  of  a  suitable  high 
sdiool  bnilding,  and  was  also^  by  the  same  statntOp  authorized  to  raise  a 
farther  sum  for  the  purpose  of  aiding  and  establishing  a  state  normal  school 
■ad  erseting  a  building  to  be  oocopied  by  such  schooL    The  municipal  au- 
thorities Isvied  and  collected  a  sum  for  the  purpoee  of  the  high  school,  which 
waa  paid  into  the  treasury,  but  did  not  see  proper  to  do  anything  in  aid  of 
the  nomoal  aohooL    Thereafter  the  legislature  enacted  a  further  statute^  the 
effect  of  which  was  to  take  the  moneys  raised  for  the  high  school  and  devote 
them  to  the  purposes  of  the  normal  school  building.    This  sot  was  declared 
•noonetittttional  because  it  was  **  a  most  obvious  attempt,  at  the  mere  will 
of  the  legislature,  to  deprive  the  city  of  so  much  money  lawfully  acquired 
for  a  proper  municipal  purpose,  and  without  the  assent  of  its  inhabitants 
to  spply  it  to  another  purpose  not  municipal,  but  one  in  whioh.all  the  people 
of  tho  atate  have  an  interest."    "As  well  might  the  legislature,  without  the 
sonsent  of  the  city,  appropriate  the  high  school  building  itself,  after  its  com- 
pletion, for  a  state  normal  aohool,  aa  seize  the  funds  provided  by  the  city 
for  tho  purpose  of  erecting  it.    This,  we  think,  would  be  regarded  by  every 
SQo  as  wholly  unjustifiable  by  any  sound  principle  of  legislation — a  mere  act 
sf  lawlsss  violenoe.    The  act  in  question,  though  the  unjustnesa  of  it  may 
not  be  quite  so  apparent,  in  reality  standa  on  no  better  foundation  "i  8taU  v. 
Babm,  22  Wia  660l    In  actions  brought  in  the  name  of  the  people  of  the 
stats  of  New  York  to  recover  moneys  fraudulently  procured  by  members  of 
the  Tweed  ring  from  the  city  of  New  York  by  allowing  fraudulent  chdms  sr 
slsims  for  exceesive  amounts,  the  relation  of  tho  state  to  the  revenues  of  the 
mnnidpality  was  discussed  st  length.    There  was,  however,  no  sUtute  pur* 
porting  to  authorise  the  actions  in  question,  and  they  were  held  not  sustain* 
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Me,  becaase  the  state  did  not  have  any  ownenhip  in  the  moneja  in  qneatioi^ 
Bor  was  it  a  trustee  of  them  so  as  to  permit  it  to  sustain  an  action  for  tfat 
benefit  of  the  city  or  its  inhabitants:  Pecple  ▼.  JngenoH,  58  N.  Y.  I;  17  An. 
Rep.  178;  PwpU  r.  Fields,  58  K.  Y.  491.  We  apprehend  that  the  power  of 
the  legislature  to  oompel  a  municipality  to  enter  into  a  contract  of  a  pri- 
Tate  nature,  or  to  devote  its  revenues  to  private  purposes,  does  not  exist. 
Doubt  may  be  entertained  as  to  whether  the  purpose  in  question,  as  where 
it  is  the  taking  stock  in  a  railway  corporation,  is  private  or  public  within 
the  meaning  of  the  rule.  But  whenever  the  purpose  is  found  by  the  court 
to  be  private  in  its  nature,  the  legislature  cannot  compel  a  municipality  to 
participate  in  it,  nor  to  devote  its  bonds  or  revenues  to  it:  People  ▼•  Atfdk* 
€hr,  53  N.  Y.  128;  13  Am.  Rap.  480;  Atkku  v.  Town  of  Randolph,  81  Vt  228. 

Property  Held  for  PubUe  Purpoaee, — As  between  a  city  and  the  state  the 
latter  may  exercise  almost  unlimited  control  over  the  property  of  the  former 
held  for  public  purposes,  provided  such  control  is  not  attempted  to  be  as- 
serted in  a  way  to  devote  such  property  to  private  uses.  Thus,  if  a  munick 
pality  holds  the  fee  of  the  streets  therein  the  legislature  may,  as  against  it, 
authorise  their  use  for  public  or  quasi  public  purposes  for  which  they  have 
not  before  been  used,  as  for  the  purpose  of  constructing  and  operating  a 
railway  therein:  CUnlon  v.  Cedar  Rapids  R.  R.  Co.,  2i  Iowa,  455;  Peopk 
V.  Kerr,  27  N.  Y.  188;  Mercer  t.  PiUaburgh  etc  R.  R,  Co.,  86  Pa.  St.  INI. 
It  should  be  remembered  that  we  are  not  here  discussing  the  qnestion 
whether  the  use  of  the  streets  for  this  purpose  imposes  a  new  servitude,  for 
which  the  owner  of  the  abutting  property  is  entitled  to  compensation,  a 
question  upon  which  the  courts  are  not  at  all  in  harmony:  AUomey-Oenered 
T.  Metropolitan  R.  R.  Co.,  125  Mass.  515;  28  Am.  Rep.  264,  and  note;  Stanky 
T.  City  of  Davenport,  54  Iowa,  463;  87  Am.  Rep.  216,  and  note;  Hnssner  v. 
Brooklyn  City  R.R.,U4  N.  Y.  433;  11  Am.  St.  Rep.  679;  Theobotd  v.  Lowt> 
vUle  etc  Ry.  Co.,  66  Miss.  279;  14  Am.  St  Rep.  564,  and  note;  Adams  r, 
Chicago  etc  R.  R.,  39  Minn.  286;  12  Am.  St.  Rep.  644;  Ford  w.  Chicago  etc 
R.  R.  Co.,  14  Wis.  609;  80  Am.  Doc  791;  but  are  merely  affinning  that  as 
against  the  municipality  itself,  and  without  entitling  it  to  compensatiott,  the 
state  may  authorize  the  use  of  its  streets  by  railway  corporations.  In  tmth« 
as  between  the  oity  and  the  state,  the  control  of  the  former  over  the  streets 
and  other  public  highways  seems  to  be  absolute.  At  all  events  it  may 
make  any  disposition  of  them  consistent  with  their  still  remaining  paUie 
streets  to  be  used  for  public  purposes,  and  the  control  of  them  which  the 
municipality  had  exercised  as  an  agency  of  the  government  may  be  tran^ 
ferred  to  any  other  agency  selected  by  the  legislature,  and  therefore  it  may 
create  a  board  of  park  commiss»ioners,  by  whom  the  streets  are  to  be  oon« 
trolled  for  boulevard  and  driveway  purposes.  '*The  legislature  representi 
the  public.  So  far  as  concerns  the  pubUc  it  may  authorise  one  use  to-day 
and  a  different  use  to-morrow.  If  the  new  nse  affects  private  rights  pro- 
ceedings for  condemnation  may  have  to  be  invoked,  but  so  far  as  it  afleoti 
the  public  alone  its  representative,  in  the  absence  of  constitutional  reatrainti 
may  do  as  it  pleases  ":  People  t.  Walsh,  96  III.  232;  36  Am.  Rep.  185. 

Whether  a  street  or  public  square  may  by  legislative  action  be  diverted 
from  the  public  purpose  for  which  It  has  been  acquired  or  to  which  it 
dedicated  is  a  question  which  we  have  not  seen  discussed.  In  many 
h  has  been  held  not  subject  to  acquisition  to  private  owitership  by  prescrip* 
tico,  because  the  municipality  had  no  power  to  part  with  its  title,  and  hence 
there  could  be  no  presumption  of  a  grant,  which  was  said  to  be  the  basis  of 
title  by  prescription:  Cwnliy<^  Tolo  ▼.  Barney,  79  CaL  375;  12  Aul  St  Rep. 
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lfi2;  VkaBaw.  Jacob,  WCt^iUi  SI2  Am.  Dec  20Si  ForiSmHkr.  MeBbbki, 
41  Ark.  46;  48  Am.  Rep.  19;  note  ioCUy  o/Omdnnaii  t.  FirM  PrtA.  Churchy 
as  Am.  Dee.  719-721;  Orr  ▼.  0*Brkn,  77  Iowa,  253;  14  Am.  8t  Rap.  277, 
imd  noteu     There  mast,  howeTer,  be  lome  instancea  in  which  mich  proper^ 
It  nbjeot  to  tnuufer,  m  where  the  public  purpose  for  which  it  was  held  hat 
heea  abandoned,  aa  happens  when  a  pnblio  highway  is  vacated  and  discon- 
ttnned:  Lkudmi^  ▼.  (7%  qf  Omaha,  80  Neb.  612;  27  Am.  St.  Rep.  416;  Me^ 
▼.  Tmta/poiia^  131  111.  652.    In  the  absence  of  any  direct  eonstitutional  prohibi. 
tioo  the  legislattveanthority  extends  to  the  abandonment  of  pnblio  highways, 
thongh  the  effect  may  be  to  restore  them  to  private  proprietorship.     *'To 
open  highways,  whetiier  streets  or  county  roads,  and  to  vacate  those  which 
are  nseleaa,  inconvenient,  and  burdensome,  is  a  power  which  must  reside 
■onewhere   in  every  well-regulated    government.     In  our  own  we  have 
Bany  laws  oonferring  this  authority  on  courts,  on  county  and  township 
officers,  on  eity  and  borough  councils,  and  on  special  commissioners.    In 
Tery  many  cases,  also,  the  general  assembly  has,  by  its  own  direct  and  im- 
mediate acta,  ordered  that  streets  and  roads  should  be  vacated  as  well  as 
oponed,  widened,  and  otherwise  altered.    Do  all  these  laws  violate  the  con- 
stitntion?    We  cannot  find  anything  in  that  instrument  with  which  they 
tie  in  oonflict.    Surrendering  the  right  of  way  over  a  public  road  to  the 
owners  of  the  soil  is  not  taking  private  property  for  public  use";  Paul  v. 
Carver,  84  Pa.  St.  8(^7;  64  Am.  Dec.  649.     In  California  a  portion  of  the 
pueblo  lands  of  a  city  was  selected  as  a  public  square;  an  adverse  claim 
being  made  to  it  a  compromise  agreement  was  made  between  the  city  and 
the  claimant  by  which  each  conveyed  to  the  other  a  portion  of  the  property, 
and  this  eompromise  was  ratified  by  the  legislature.    In  an  opinion  of  the 
■npreme  court  the  statement  was  made  in  general  terms  that  the  legislature 
Mold  not  ratify  such  a  disposition  of  the  trust  property:  CUiy  qf  San  Fran* 
choo  V.  lUell,  80  CSaL  66.    We  regret  that  neither  the  reasons  nor  the  au- 
thorities leading  to  this  oonclusioh  were  stated.    In  their  absence  we  think 
this  diUmm  of  the  court  not  supportable.     We  apprehend  that  where,  as  in 
this  esse,  property  is  held  by  a  city,  as  a  public  square,  in  trust  for  the  gen- 
•nd  publie,  the  legislature  must  have  plenary  anthority  over  it,  including 
the  power  to  determine  not  only  what  is  best  for  the  interests  of  that  pub- 
lis,  but  also  whether  it  shall  longer  be  held  for  public  use. 

A  municipality  may  acquire  property  acting  as  a  governmental  agency  in 
the  carrying  out  of  a  plan  d  collecting  revenues  of  the  state  or  of  some  sub- 
divisioa  thereof,  in  which  event  the  state  still  retains  control,  and  may 
Bcdify  or  release  the  property  rights  of  the  municipality.  In  New  Jersey, 
^  statute,  the  Essex  Public  Road  Board  was  created  and  charged  with  the 
^ty  of  oonstructtng  and  maintaining  public  carriage  roads  in  the  county  of 
Xietz.  The  board  waa  authorised  to  make  assessments  and  to  sell  lands  to 
Mmpel  their  payment,  and,  when  there  were  no  purchasers  or  when  the  first 
purchaser  failed  to  comply  with  his  bid,  the  lands  were  required  to  be  struck 
tf  to  the  toad  board  by  its  corporate  name  for  the  term  of  fifty  years  to  be 
^ild,  sold,  assigned,  or  disposed  of  for  the  use  of  the  county.  Afterwards, 
Vy  another  statute,  proceedings  were  authorized  under  which  persons  whose 
^^nds  had  been  sold  might  hy  proceeding  thereunder  set  forth  the  claims 
^iast  them  for  adjnstment  and  compromiBe.  It  was  claimed  in  oppoeition 
to  the  proceedings  neder  this  act  that  by  the  sale  of  the  land  the  county 
•equired  a  vested  interest  therein  which  was  beyond  the  legislative  control, 
iMit  the  court  in  overruling  this  claim,  said:  "  We  do  not  concur  in  this  view« 
"^  public  road  board  was  an  involuntary  qya$i  corporation,  created  to  con* 
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■Cruel  a  pablie  worit  and  Authoriied  to  proeore  fha  meant  to  aoeompBah  Ihi 
improTemenl  bj  the  impoeitioa  of  asMMmentt  npoa  pmate  properly.  II 
was  merely  a  goremaiental  ageaoy,  existing  wholly  for  pnUie  pvipoei^ 
and  whoee  interests  belonged  exdnsiToly  to  the  publie.  The  power  ol  Ifai 
legislators  OTor  it  was  plenary.  It  held,  'and  conld  hold,  no  real  eafeate  in  a 
proprietary  or  private  sense,  and  after  it  was  empowered  to  bid  at  its  own 
sals,  it  acquired  no  more  proprietary  interest  in  the  reel  estate  stniok  off  te 
it  than  it  had  in  the  assessment  Its  purohase  was  in  perpetoatioB  of  the 
lien  and  in  aid  of  ooUeotion,  and  it  was  as  oompetent  for  the  legislatnrsb  es 
between  it  and  its  own  agent,  to  presoribe  terms  npon  which  the  Isadovasr 
might  redeem,  as  to  abolish  the  board  and  rescind  the  asseesment  altogether, 
as  it  might  do,  saving  any  vested  right  of  third  parties'*:  Bstex  PiASe  Boad 
Board  v.  Skkikie,  140  U.  &  834,  839.  The  power  which  a  mnnioipal  eor. 
poration  has  to  raise  money  by  means  of  taxation,  while  confessedly  a  val* 
oable  power,  is  one  which  it  is  equally  clear  is  of  a  public  nature  and  derived 
from  the  legislature  and  within  legislative  controL  The  grant  of  this  pow« 
is  not  a  oontract,  and  therefore  is  not  protected  from  impairment  by  the  pro- 
vision of  the  constitution  of  the  United  States  forbidding  the  enactment  hf 
a  state  of  sny  law  impairing  the  obligation  of  contraotsi  WUSeumatm  v 
NeioJeney,  130  U.  8. 189.  190.  It  has  also  been  held  thai  if  adtyhasths 
right  to  pay  for  its  water  supply  in  taxes,  this  is  not  a  pioperty  rights  and 
may  therefore  be  taken  away  by  legislation:  ^sis  Orteam  v.  ^sis  Orfamt 
W.  W.  Co.,  142  U.  S.  79. 

Properiff  HM  in  TVnaf. — A  municipality  may  hold  property  as  a  trostos 
for  the  purpose  of  executing  specific  trusts  created  by  a  private  person. 
The  trust  thus  created  is  not  beyond  legislative  control,  though  it  may  be 
exempt  from  legislative  destruction  or  impairment.  The  trust  may  be 
changed,  the  appointment  of  a  new  trustee  authorised  or  required,  and  the 
carrying  out  of  the  trust  taken  away  from  the  city  and  devolved  npon  himi 
Philadelphia  v.  Fox,  64  Pa.  St.  109.  Lands  may  be  held  by  a  city  la  tmsl 
for  its  inhabitants  and  for  certain  purpceee,  as  wers  the  pueblo  lands  of  towns 
in  those  parts  of  the  United  States  acquired  from  Mexico.  This  tmsl  ii 
within  the  control  of  the  legislature,  which  may  validate  conveyanoea  void 
when  made  and  in  general  direct  the  persons  to  whom,  and  the  manner  in 
which,  the  lands  may  be  disposed  of:  Paifne  ▼.  Treadwell,  16  GsL  22Qt  836; 
San  Frand$eo  v.  Canavan,  42  OaL  641,  668;  Thompton  ▼.  Thompmn,  G2  ChL 
167*  While  the  legislature  may  change  the  trustee,  though  snob  tmstee 
happens  to  be  a  municipal  corporation,  yet  in  so  far  as  the  oorporatioo  may 
be  a  beneficiary  under  such  trusty  we  apprehend  that  its  equitable  and  beoe> 
ficial  interest  is  neither  more  nor  less  subject  to  impairment  by  the  legiah^ 
tore  than  if  it  were  united  with  the  legsl  title:  ^orcil  Tarmouih  v.  Bkiiiiiigi, 
46  Me.  133;  71  Am.  Dec.  630;  Oremmlk  v.  Moitm,  68  N.  H.  616;  SlaU  v. 
Sprinafield  Tp.,  6  Ind.  83;  TrtuieeB  v.  Bradbury,  11  Me.  118;  S6  Am.  Daa 
616;  Plymouth  v.  Jaekaon,  16  Pa.  St.  44. 

A  municipality  as  a  governmental  agency  may  organiis  and  eontrol  poUie 
and  fire  departments,  and  acquire  property  for  their  nee.  Il  has,  howera^ 
no  veeted  right  to  such  control,  either  over  the  departmenia,  or  the  propsHf 
•o  acquired.  It  is  not  held  in  a  private  capacity,  and  therefore  both  tht 
•ontrd  of  the  depsrtments  and  of  the  property  may  by  the  legislatoie  be 
transferred  to  some  other  agency,  as,  for  instance,  to  oommissioners  ap- 
pointed  by  it.  '*  City  property  may  be  tsken  for  pnblio  pnipoees  other  thsa 
the  usee  of  the  city;  that  is,  we  suppose  that  property  owned  by  tiie  citf 
be  condemned  in  some  instances  as  any  other  property;  but  then  thf 
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■M  wiMld  pMi  from  tht  dtj  into  othor  hands  from  whom  fha  payment  or 
•onponantioa  wonld  bo  mado  to  the  dty  as  reoent  owner;  bnt  this  dootrine 
OMinot  npply  where  the  design  is  merely  to  take  oity  property^  dedioated  to 
partionlar  vsosb  and  apply  the  same  property  to  the  same  purposes  by  only 
shangtng  the  agenoy  by  which  the  use  is  to  be  directed.  The  nse  is  the 
samop  and  the  charaeter  of  the  property  is  not  changed,  nor  the  title,  because 
BO  matter  by  whom  managed  it  remains  public,  devoted  to  pnblio  use,  and 
all  tho  while  belongs,  not  to  the  commissioners,  but  to  the  oity"t  Moffor  tf 
Batdmon  ▼•  8UUe^  15  Md«  376;  74  Am.  Dec  672,  686. 

JWmdllsef  granted  by  a  state  to  a  municipality,  especially  if  of  a  publio 
nature^  anch,  for  instance,  as  a  right  to  maintain  a  ferry  or  wharf,  and  to 
eoUeot  tolls  for  the  use  theroof.  are  not  regarded  as  resting  upon  contract,  and 
may  therefore  be  impaired  or  destroyed  at  the  pleasure  of  the  legislaturet 
TVvseeef  qf  Schools  t.  ^Totoian,  13  IlL  27,  30;  New  OrleanM  S.  B.  Qk  r.  BUer^ 
man,  106  U.  8. 166;  Town  of  East  Hartford  t.  Hartford  Bridgt  Co.,  10  How. 
611;  PoBee  Jurp  ▼•  Shreveport,  6  La.  Ann.  661. 

CotUroi  Over  Projperty  by  Dividing  or  Destroying  MunidpaIUie$. — As  an  incident 
to  its  conceded  authority  to  destroy  or  divide^  as  well  as  to  ereate,  munid* 
palitieB,  and  to  direct  the  extent  of  their  boundaries,  the  legislature  exer« 
eises  power  over  their  property,  and  often  transfers  it  from  one  municipality 
to  another.    As  to  legislative  power  to  enlarge  or  diminish  counties  and 
other  monioipalities,  and  to  divide  one  of  them  into  two  or  more  parts,  there 
Is  no  donbtt  Laramie  County  ▼.  Albany  County,  92  U.  8.  307,  311.    It  is 
equally  beyond  question  that  in  any  division  it  may  make  it  can  determine 
what  proportion  of  the  liabilities  of  the  old  municipality  shall  be  borne,  and 
what  share  of  its  property  shall  belong  to  each  of  the  new  municipalities: 
iToTyon  ▼.  BeUnt^  7  WalL  617;  Morrow  County  r.  Hendryx,  14  Or.  397;  Slons 
V.  ChaneAtoum,  114  Mass.  214;  Dunmore*s  Appeal,  52  Pa.  St.  374;  MoiUpelier 
T.  East  Moittpetier,  29  Vt  12;  67  Am.  Dec.  748;  Wtymouih  tie.  Fire  District 
T.  Cottn^  Comnm,  108  liass.  142.    It  may  abolish  subdivisions  of  a  muni« 
eipality,  such,  for  instance,  as  its  school  districts,  and  vest  their  property 
in,  and  impoee  their  liability  upon,  the  municipality:  Wlutney  t.  Inhabitants 
^8iaw,  111  Mass.  868;  Rawson  ▼.  Spencer,  113  Mass.  40.    Nor  is  express 
IsgislatiTo  action  necessary  to  transfer  the  property  of  a  municipality  upon 
its  division.    Such  transfer  is  implied  from  the  statute  making  or  authoris- 
ing such  division.    Hence,  in  the  absence  of  any  statute  to  the  contrary, 
upon  the  division  of  the  territory  of  a  municipality,  it  retains  only  such  of  its 
T'  operty  as  remains  within  its  new  limits,  and  the  residue  is  transferred  to 
the  municipality  of  whose  territory  it  becomes  a  part:  WeWngton  v.  Wei' 
Bngton  Township,  46  Kan.  213;  Mount  Pleasant  v.  BeekwUh,  100  U.  8.  514; 
School  Township  ▼.  School  Township,  109  Ind.  559;  City  </  Lynn  t.  Kahant, 
113  Mass.  433;  North  Hempstead  r,  Hempstead,  2  Wend.   110;   Laramk 
County  ▼.  Albany  County,  02  U.  8.  815;  Montpelier  ▼.  East  Montptiier,  29  Vl 
12;  67  Am.  Dec  748.    Instead  of  merely  dividing  or  changing  the  bounda* 
rise  of  a  municipality,  the  legislature  may  abolish  it  altogether,  in  which 
case  its  property  rights  are  necessarily  destroyed,  and  the  property  vested  in 
the  state,  to  be  devoted  to  such  public  uses  as  it  may  by  its  legislature  di* 
teet:  Merriwetfter  v.  Oarrttt,  102  U.  8.  472;  MotitpeUer  ▼.  East  Montpelier, 
27  Vt.  704;  People  v.  Hill,  7  Cal.  103. 

When  a  municipality  has  been  divided,  the  property  which  it  holds  in 
trast  does  not  appear  to  be  subject  to  the  rules  stated  in  the  last  paragraph, 
thoogh  the  statute  authorizing  the  division  expressly  provides  that  all 
the  property  shall  be  divided.    If  the  old  municipality  may  be  regarded  as 
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■fcOl  Mmthkiiiiig,  the  property  and  the  right  and  duty  of  exeooting  the  trul 
deTolre  upon  it:  ffarritom  t.  BHdgeUm,  16  Maaa.  10.  If,  on  Um  otbar  kaad, 
the  atatate  or  the  proeeedinga  taken  ander  it  reralt  in  the  ereation  of  iw 
new  eorporationa  out  of  what  waa  before  a  aingle  mnnioipaJity,  Warn  effwt  ii 
to  deatroy  the  tmatee  without  creating  any  other  perwuiv  natnral  or  artifii 
oial«  to  take  hia  place.  Neither  municipality  haa  any  remedy  a*  law.  Chan- 
aery  may,  however,  giro  relief  by  appointing  a  new  tmatee^  and  reqnirii^ 
him  to  ezeente  the  original  troat:  MonUpeUet  t.  Bcui  MonipeBetg  29  Yl  U^ 
67  Am.  Deo.  748;  M<m^peUer  r.  JBaU  MamlpeUer,  27  Tl  70ii 
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[168  MAflBACHTIBKTTB,  570.] 

IirsiTBAivoB  Against  Firs,  Loss  Covibbd  bt. — ^Inanranoe  againat  looa  lij 
fire  inclades  loaa  where  the  cause  insured  against  waa  the  means  or 
agency  in  causing  the  loss,  even  though  it  was  entirely  due  to  some  other 
active,  efficient  cause  which  made  use  of  it  or  set  it  in  motion^  if  the 
original  effective  cause  was  not  itself  made  a  subject  of  separate  inaor- 
ance  in  the  contract  between  the  partiea. 

Ihsitrakck  Against  Firb,  When  Includes  a  Loss  Arishto  Fbom  Blmv 
TRiciTT. — If  insurance  is  effected  on  a  building  and  maohlneiy  used  for 
generating  electricity,  and  thereafter  a  fire  occurs  in  the  building  which 
ia  speedily  extinguished,  but  aa  a  result  of  the  fire^  in  a  part  of  the 
bnOding  remote  therefrom,  what  ia  known  aa  a  *'  short  circuit"  waa  pro- 
duced, from  which  machinery  waa  greatly  damaged,  this  is  a  damage  by 
fire  within  the  meaning  of  the  policy.  The  fire  waa  a  direct  and  proxi- 
mate cause  of  the  damage  according  to  the  meaning  of  the  words,  **  di- 
rect and  proximate  oause,"  as  interpreted  by  the  beat  aathoritiea. 

Action  upon  several  policies  of  insurance  against  loss  bj 
fire  to  a  building  and  machinery  owned  by  plaintifiT,  and  used 
at  the  time  the  insurance  wasefifected  in  generating  electricity. 
Verdict  and  judgment  for  the  plaintiff 

8,  Lincoln  and  /•  D.  Bryant^  for  the  defendants. 
W.  n.  Nilesy  for  the  plaintiff. 

Knowlton,  J.  The  only  exception  relied  on  by  the  defen* 
dants  in  these  cases  is  that  relating  to  the  claim  for  damage 
to  the  machinery  used  in  generating  electricity  and  to  the 
building  from  a  disruption  of  the  machinery.  This  machinery 
was  in  a  part  of  the  building  remote  from  the  fire,  and  none 
of  it  was  burned.  In  his  charge  to  the  jury  the  judge  stated 
the  theory  of  the  plaintiff  as  follows:  *' The  plaintiff  says  the 
position  of  the  lightning  arresters  in  the  vicinity  of  the  6n 
was  such  that  by  reason  of  the  fire  in  the  tower  a  connectioD 
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was  made  between  them  called  a  short  circuit;  that  the  shofk 
circuit  resulted  in  keeping  back  or  in  bringing  into  the 
dynamo  below  an  increase  of  electric  current  that  made  it 
more  diflScult  for  this  armature  to  revolve  than  before,  and 
caused  a  higher  power  to  be  exerted  upon  it,  or  at  least 
caused  greater  resistance  to  the  machinery;  that  this  resist* 
ance  was  transmitted  to  the  pulley  by  which  this  armature 
was  run,  through  the  belt;  that  that  shock  destroyed  that 
pulley;  that  by  the  destruction  of  that  pulley  the  main  shaft 
was  disturbed  and  the  succeeding  pulleys  up  to  the  jack* 
pulley  were  ruptured;  that  by  reason  of  pieces  flying  from 
the  jack*pulley,  or  from  some  other  cause,  the  fly-wheel  of  the 
engine  was  destroyed,  the  governor  broken,  and  everything 
crushed — ^in  a  word,  that  the  short  circuit  in  the  tower  by 
reason  of  the  fire  caused  an  extra  strain  upon  the  belt  through 
the  action  of  electricity,  and  that  caused  the  damage.*'  The 
plaintiff  contended  that  the  short  circuit  was  produced  by 
the  fire,  either  by  means  of  heat  on  the  horns  of  the  light- 
ning arresters,  or  by  a  flame  acting  as  a  conductor  between 
the  two  horns,  or  in  some  other  way.  The  jury  found  that 
the  plaintifl^s  theory  of  the  cause  of  the  damage  was  correct, 
and  the  question  is  whether  the  judge  was  right  in  ruling  that 
an  injury  to  the  machinery  caused  in  this  way  was  a  **  loss 
oV  damage  by  fire,"  within  the  meaning  of  the  policy. 

The  subject  matter  of  the  insurance  was  the  building, 
machinery,  dynamos,  and  other  electrical  fixtures,  besides 
tools,  furniture,  and  supplies  used  in  the  business  of  furnish- 
ing electricity  for  electric  lighting.  The  defendants,  when 
they  made  their  contracts,  understood  that  the  building  con- 
tained a  large  quantity  of  electrical  machinery,  and  that 
electricity  would  be  transmitted  from  the  dynamos  and 
would  be  a  powerful  force  in  and  about  the  building.  They 
must  be  presumed  to  have  contemplated  such  effects  as  fire 
night  naturally  produce  in  connection  with  machinery 
used  in  generating  and  transmitting  strong  currents  of 
electricity. 

The  subject  involves  a  consideration  of  the  causes  to  which 
an  effect  should  be  ascribed  when  several  conditions,  agencies, 
or  authors  contribute  to  produce  an  effect.  The  defendants 
contend  that  the  application  of  the  principle  which  is 
expressed  by  the  maxim,  Injure  non  remota  eau$audproxiina 
*per(a(ur,  relieves  them  from  liability  in  these  cases.  It  has 
often  been  necessary  to  determine,  in  trials  in  court,  what  is 
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to  be  deemed  the  responsible  cause  which  famishes  a  foun- 
dation for  a  claim  when  several  agencies  and  conditions  have 
a  share  in  causing  damage,  and  the  best  rule  that  can  be 
formulated  is  often  difficult  of  application.  When  it  is  said 
that  the  cause  to  be  sought  is  the  direct  and  proximate  cause, 
it  is  not  meant  that  the  cause  or  agency  which  is  nearest  in 
time  or  place  to  the  result  is  necessarily  to  be  chosen:  Free- 
man v.  Mercantile  etc,  Aeen.^  166  Mass.  861.  The  actiye 
efficient  cause  that  sets  in  motion  a  train  of  eyents  which 
brings  about  a  result  without  the  intervention  of  any  force 
started  and  working  actively  from  a  new  and  independent 
source  is  the  direct  and  proximate  cause  referred  to  in  the 
eases:  McDonald  v.  SneUing^  14  Allen,  290;  92  Am.  Deo.  768; 
Perley  v.  EasUm  R.  R.  Co.,  98  Mass.  414,  419;  96  Am.  Dee. 
646;  Qihney  v.  State,  187  N.  Y.  629.  In  MHioauhee  eU.  By. 
Co,  V.  KeUogg,  94  XT.  S.  469,  474,  Mr.  Justice  Strong,  who  also 
wrote  the  opinions  in  Insurance  Co.  v.  Tramportation  Co.^  IS 
WalL  194,  and  in  Western  Massachusetts  Ins.  Co.  v.  SVaiispor- 
tation  Co.,  12  Wall.  201,  which  are  much  relied  on  by  the 
defendants,  used  the  following  language  in  the  opinion  of  the 
court:  *'  The  primary  cause  may  be  the  proximate  cause  of  a 
disaster,  though  it  may  operate  through  successive  instru- 
ments, as  an  article  at  the  end  of  a  chain  may  be  moved  by 
a  force  applied  to  the  other  end,  that  force  being  the  proximate 
cause  of  the  movement,  or  as  in  the  oft-cited  case  of  the  squib 
thrown  in  the  market-place:  Scott  v.  Shepherd,  2  W.  BL  Bep^ 
892. 

The  question  always  is,  was  there  an  unbroken  conneotioQ 
between  the  wrongful  act  and  the  injury,  a  continuous  qser- 
ationT  Did  the  facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural  whole,  or  was 
there  some  new  and  independent  cause  intervening  between 
the  wrong  and  the  injury?  " 

If  this  were  an  action  against  one  who  negligently  set  the 
fire  in  the  tower,  and  thus  caused  the  injury  to  the  machinery, 
it  is  clear,  on  the  theory  of  the  plaintiff,  that  the  negligent  aet 
of  setting  the  fire  would  be  deemed  the  active  efficient  oauae 
of  the  disruption  of  the  machinery  and  the  consequent  injury 
to  the  building.  It  remains  to  inquire  whether  there  is  a 
different  rule  in  an  action  on  a  policy  of  fire  insurance. 

Under  our  statute  creating  a  liability  for  damages  received 
from  defects  in  highways,  it  is  held  that  the  general  rale  is  so 
far  modified  that  there  can  be  no  recovery  unless  the  defect  if 
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the  sole  cause  of  the  accident;  but  this  doctrine  rests  on  the 
construction  of  the  statute:  TUdale  ▼.  Norton^  8  Met  888; 
MaMe  ▼•  WorcesUr,  4  Gray,  895;  Jenks  ▼.  WUbraham,  11 
Gray,  142;  McDonald  ▼.  Snelling,  14  Allen,  290;  92  Am.  Dec. 
768;  Babsan  ▼.  RoekpoH,  101  Mass.  93. 

In  suits  brought  on  policies  of  fire  insurance,  it  is  held  that 

the  intention  of  the  defendants  must  have  been  to  insure 

against  losses  where  the  cause  insured  against  was  a  means 

or  agency  in  causing  the  loss,  even  though  it  was  entirely 

due  to  some  other  active,  eflBcient  cause  which  made  use  of  it, 

or  set  it  in  motion,  if  the  original  efficient  cause  was  not 

itself  made  a  subject  of  separate  insurance  in  the  contract 

between  the  parties.    For  instance,  where  the  negligent  act 

of  the  insured,  or  of  anybody  else,  causes  a  fire,  and  so  causes 

damage,  although  the  negligent  act  is  the  direct,  proximate 

oanse  of  the  damage,  through  the  fire,  which  was  the  passive 

agency,  the  insurer  is  held  liable  for  a  loss  caused  by  the  fire: 

John$oa  ▼•  Berkshire  etc*  Ins.  Co.,  4  Allen,  888;  Walker  ▼.  Ifatt- 

land,  6  Bam.  A  Aid.  171 ;  Waters  ▼.  Merchants^  LovisviUe  Ins. 

Co.,  11  Pet.  218;  PeUrs  v.  Warren  Ins.  Co.,  14  Pet  99;  General 

Mut.  Ins.  Co.  ▼.  Sherwood,  14  How.  351;  Insurance  Co.  v.  Tweedy 

7  Wall.  44.    This  is  the  only  particular  in  which  the  rule  in 

regard  to  remote  and  proximate  causes  is  applied  differently 

in  actions  on  fire  insurance  policies  from  the  application  of  it 

in  other  actions.    A  failure  sometimes  to  recognize  this  rule 

as  standing  on  independent  grounds,  and  established  to  carry 

out  the  intention  of  the  parties  to  contracts  of  insurance,  has 

led  to  confusion  of  statement  in  some  of  the  cases.    The 

difficulty  in  applying  the  general  rule  in  complicated  cases 

has  made  the  interpretation  of  some  of  the  decisions  doubtful; 

but  on  principle,  and  by  the  weight  of  authority  in  many  well- 

oonsidered  cases,  we  think  it  clear  that,  apart  from  the  single 

exception  above  stated,  the  question,  What  is  a  cause  which 

creates  a  liability?  is  to  be  determined  in  the  same  way  in 

actions  on  policies  of  fire  insurance  as  in  other  actions:  Scrip* 

l^re  V.  Lowell  etc.  Ins.  Co.,  10  Gush.  856;  57  Am.  Dec  111; 

Jfeto  York  etc.  Express  Co.  v.  Traders  and  Mechanics^  Ins.  Co.^ 

182  Mass.  877;  42  Am.  Dec.  440;  8U  John  ▼.  American  etc. 

Ins.  Co.  11  N.  Y.  516;  General  Mut.  Ins.  Co.  ▼.  Sherwood^  14 

How.  851;  Insurance  Co.  y.   Tweed,  7  WalL  44;  Waters  r. 

^erchanUf  LouisviUe  Ins.  Co.,  11  Pet.  213, 225;  Liifie  ▼.  Janson^ 

12  East,  648;  lonides  ▼.  Universal  Mut.  Ins.  Co.,  14  Com.  B., 

N.  8.,  259;  TransaUantie  Fire  Ins.  Co.  v.  Dorsey,  56  Md.  70; 
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40  Am.  Rep.  403;  United  etc.  In$.  Co.  y.  Foote,  22  Ohio  8t 
840;  10  Am.  Rep.  735. 

In  the  present  caBe,  the  electricity  was  one  of  the  foroea 
of  nature — a  passive  agent  working  under  natural  laws — 
whose  existence  was  known  when  the  insurance  policies  were 
issued.  Upon  the  theory  adopted  by  the  jury,  the  fire  worked 
through  agencies  in  the  building,  the  atmosphere,  the  metal- 
lic miichinery,  electricity,  and  other  things;  and  working  pre* 
eisely  as  the  defendants  would  have  expected  it  to  work  if 
they  had  thoroughly  understood  the  situation  and  the  laws 
applicable  to  the  existing  conditions,  it  put  a  great  strain  on 
the  machinery  and  did  great  damage.  No  new  cause  acting 
from  an  independent  source  interyened.  The  fire  was  the 
direct  and  proximate  cause  of  the  damage  according  to  the 
meaning  of  the  words  "  direct  and  proximate  cause, "  as 
interpreted  by  the  best  authorities.  The  instructions  to  the 
jury  were  full,  clear,  and  correct,  and  the  defendants' requests 
for  instructions  were  rightly  refused. 

Exceptions  overruled.        _^__^ 

Insytramok— What  Is  Cotbrsd  bt  thb  BnoL^An  inmiruioe  pdi^ 
which  inanrei  against  loos  or  damage  by  fire  without  qnalifioatioo  b  broad 
enough  to  include  all  fire  however  originating,  and  all  damagee  therefrom  of 
whatever  oharaeter.  So  under  vneh  a  policy  aa  exploaioa  which  la  tlM  ve- 
•nlt  cf  an  antecedent  Bn  on  the  premieee  will  not  affeot  the  liability  of  the 
insurer  for  the  loss,  though  the  principal  damage  resulted  from  the  explo- 
sion, and  not  from  the  fire:  Henshaw  v.  Mistouri  etc  Ihm,  Cbi,  103  Mow  S95| 
28  Am.  St.  Rep.  904,  and  extended  note.  See  extended  notes  to  HUUer  v. 
AUtghanqf  (kmwtg  dc  ln$.  Oo.^  4&  Am.  Dee.  SS7|  and  MtOkm  ▼•  Qirmrd  eto 
/iM.  Ok,  22  Am.  Sep.  851  See  also  BpaimaH'§  €to.  Im,  O^  T.  /Vv-far.  Si 
Ohio  St.  86}  18  Am.  Rep.  22S. 
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Lansinq  v.  Haynes. 

WxLi%  RxFOCATioir  or,  vr  Divorgb. — When*  at  the  tInM  that  a  dtorae  of 
divorce  is  granted  the  parties  to  the  action  have  settled  their  property 
rights  by  mntnal  agreement  in  writing,  without  mentioning  mntoal 
wills  made  by  them  tea  years  before  by  which  each  devised  to  the  other 
aU  ol  his  or  her  property^  the  decree  ol  divoroe  and  settlement  oonsti- 
tntes  an  implied  revocation  of  the  wills. 

M.  D.  ChailUrUm  and  Q.  A.  Smithy  for  the  oontestante  aod 
appellants. 

Jay  P.  LeSf  for  the  proponent  and  appellee. 

Obant,  J.  The  facte  in  this  case  are  these:  The  proponent 
and  Garret  Y.  Lansing  were  married  in  December,  1864. 
They  lived  together  as  husband  and  wife  nntil  1889,  when 
ahe  filed  a  bill  of  divorce  against  him,  and  an  absolute  decree 
of  divorce  was  rendered  in  her  favor  June  6,  1889.  He  died 
in  September,  1891.  They  had  no  children.  December  10, 
1881,  they  executed  mutual  wills,  which  were  identical  in 
language,  he  devising  all  his  property  to  her,  and  she  devis* 
ing  all  her  property  to  him.  By  agreement  between  them  she 
took  possession  of  both  wills,  and  preserved  them  nntil  the 
decree  of  divorce  was  rendered,  after  which  she  destroyed  her 
own,  and  deposited  his  will  with  her  brother.  This  action 
on  her  part  was  not  known  to  Mr.  Lansing.  May  2,  1889, 
pending  the  divorce  suit,  she  and  her  husband  made  a  divi- 
aioii  of  biB  property,  he  conveying  to  her  by  warranty  deed 
certain  real  estate,  and  she  releasing  by  quitclaim  deed  all 
interest  in  the  remainder  of  his  real  estate.    On  the  same  day 
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an  agreement  was  executed  by  them,  in  duplicate,  hj  which 
he  conveyed  to  her  certain  personal  property,  and  she  agreed 
to  release  him  from  all  demands  of  every  kind  or  nature,  and 
agreed  to  pay  her  own  costs  and  expenses  of  the  divorce  suit. 
It  was  stated  in  this  agreement  that  it  and  the  deeds  executed 
by  them  were  intended  as  a  property  settlement  between 
them.  As  is  usual  in  such  cases  the  feeling  between  them, 
at  least  upon  her  part,  became  bitter.  She  did  not  epeak  to 
him  for  three  months  before  the  decree,  nor  afterwards.  Hie 
place  of  business  was  three  blocks  from  her  home,  and  she 
avoided  passing  by  it  After  his  death  she  presented  his  will 
for  probate.  The  probate  court  probated  the  will,  and,  on 
appeal  to  the  circuit  court,  this  action  was  sustained. 
The  three  propositions  of  the  contestants  are  as  follows: 

1.  That  these  mutual  wills  formed  a  contract,  and  that  the 
proponent,  having  revoked  her  own  will,  is  thereby  estopped 
from  claiming  under  this  will. 

2.  That  the  deeds  and  agreement  constitute  an  expreea 
revocation  of  the  will. 

8.  That  the  will  of  the  deceased  is  revoked  by  implication 
of  law  on  account  of  the  changed  relations  of  the  parties. 

1.  If  these  wills  constituted  a  binding  contract  between  the 
parlies,  that  question  cannot  be  litigated  in  a  contest  over  the 
probate  of  either  will.  The  probate  court  has  no  jurisdiction 
to  determine  such  questions.  The  two  questions  for  that 
court  to  determine  were:  1.  Was  the  document  presented  at 
the  time  of  its  execution  the  last  will  and  testament  of  the 
deceased?  and  2.  Had  it  been  revoked? 

2.  The  statute  provides  that: 

"  No  will,  nor  any  part  thereof,  shall  be  revoked  unless  by 
burning,  tearing,  canceling,  or  obliterating  the  same  with  the 
intention  of  revoking  it  by  the  testator,  or  by  some  person  in 
his  presence,  and  by  his  direction,  or  by  some  other  will  or 
codicil,  in  writing,  executed  as  prescribed  in  this  chapter,  or 
by  some  other  writing  signed,  attested,  and  subscribed  in  the 
manner  provided  in  this  chapter  for  the  execution  of  a  will, 
excepting  only  that  nothing  contained  in  this  section  shall 
prevent  the  revocation  implied  by  law  from  subsequent 
changes  in  the  condition  or  circumstances  of  the  testator": 
Howell's  Stats.,  sec.  5793. 

No  reference  whatever  is  made  in  the  deeds  and  the  agree* 
ment  to  these  wills.  They  have  an  important  bearing  upon 
the  question  of  an  impli^  revocation,  but  we  do  not  think 
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that  they  constitote  the  express  revocatioii  contemplated  bgr 
the  statate. 

8.  The  difficult  question  is  whether  the  will  was  revoked 
by  implication. 

^  Implied  revocations  are  founded  upon  the  reasonable  pre* 
sumption  of  an  alteration  of  the  testator's  mind,  arising  from 
conditions  since  the  making  of  the  will,  producing  a  change 

in  his  previous  obligations  and  duties There  is  not^ 

perhaps,  any  code  of  civilized  jurisprudence  in  which  this 
doctrine  of  implied  revocation  does  not  exist,  and  apply  when 
the  occurrence  of  new  social  relations  and  moral  duties  raises 
a  necessary  presumption  of  a  change  of  intention  in  the  tes- 
tator*': 4  Kent's  Commentaries,  521.  See  also  Smith's  Pro- 
bate Law,  60;  2  Greenleaf  on  Evidence,  sec.  684;  Woerner's 
Administration,  sec.  48. 

It  is  contended  by  the  proponent  that  the  only  changed  re- 
lations from  which  revocation  can  be  implied  are  the  mar- 
riage of  a  feme  sole  and  the  marriage  of  a  man  and  birth  of 
issue;  and  these  appear  to  have  been  at  the  common  law  the 
two  principal  reasons  for  such  implication.  But  this  rule 
was  not  without  exceptions:  Will  of  Wardj  70  Wis.  251;  5 
Am.  St.  Rep.  174,  and  authorities  there  cited.  The  revoca- 
tion must  rest  upon  presumption,  not  upon  intention.  Verbal 
declarations  of  the  testator  as  to  his  intentions  or  understand- 
ing  are  incompetent:  Hoitt  v.  Hoitty  63  N.  H.  475;  66  Am« 
Rep.  630.  The  married  woman's  act  is  held  to  have  abro- 
gated this  rule  of  the  common  law  as  to  married  women,  by 
giving  to  her  the  absolute  control  and  disposal  of  her  separate 
property:  WiU  of  Ward,  70  Wis.  251;  5  Am.  St.  Rep.  174. 
So  this  court  has  held  that  the  constitutional  provision  giving 
her  the  right  to  devise  her  separate  property  acquired  before 
marriage,  or  which  she  may  afterwards  acquire  by  gift,  grant, 
inheritance,  or  devise,  has  abrogated  this  rule:  Noyes  v.  Soutli^ 
worth,  55  Mich.  173;  54  Am.  Rep.  359.  So  the  birth  of  an 
illegitimate  child,  recognized  and  acknowledged  by  the  father,, 
was  held  to  revoke  a  will  made  before  the  birth  of  the  child: 
Milhum  V.  Milbum,  60  Iowa,  411. 

It  is  held  in  Ohio  that  a  divorce  obtained  by  the  husband 
does  not  operate  as  a  revocation  of  a  will  made  by  the  hus- 
band on  the  day  of  his  marriage,  but  before  and  in  contem- 
plation of  the  marriage.  The  testator  in  that  case  devised  to 
his  wife  one  thousand  dollars,  and  the  remainder  of  his  prop- 
erty to  his  children  by  a  former  marriage.    It  was  there  said 
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that  fha  legaoy  did  not  depend  upon  the  marriage,  and  oooUl 
not  therefore  be  lost  by  the  divorce,  and  that  the  wife  ooold 
lose  DO  more  by  the  divorce  than  she  gained  by  the  mandage: 
Charlton  ▼•  Miller,  27  Ohio  8t  298;  22  Am.  Rep.  807.  8o  far 
as  we  have  been  able  to  investigate  this  ia  the  only  adjndi* 
oated  case  involving  the  effect  of  a  divorce  upon  the  precise 
point  at  issue.  That  case  differs  from  this^  however,  in  the 
fAct  that  there  had  been  no  settlement^  upon  the  granting  of 
the  divorce,  of  the  jvoperty  rights  of  the  parties.  It  is  als^ 
noteworthy  that  in  that  case  mnch  stress  was  laid  npon 
the  fact  that  the  relations  of  the  parties  at  the  time  of  ihm 
execution  of  the  will,  and  at  the  testator's  death,  were  the 
same. 

In  Tpler  v.  TyUr,  19  HL  151,  it  is  held  that  marriage,  un- 
der a  statute  making  the  wife  heir  to  the  husband,  and  the 
husband  heir  to  the  wife,  revoked  the  husband's  will  made 
prior  to  the  marriage,  and  disposing  of  his  entire  estate  with* 
out  any  provision  for  her;  and  this,  too,  though  the  marriage 
was  without  issue. 

By  the  decree  of  divorce  in  this  case  the  parties  became  ss 
strangers  to  each  other,  and  neither  owed  to  the  other  any 
obligation  or  duty  thereafter.  There  was,  therefore,  a  com- 
plete change  in  these  relations,  within  the  language  above 
quoted  from  Chancellor  Kent.  It  is  not,  in  my  judgment, 
the  natural  presumption  that  after  the  testator  had  settled 
with  her,  had  conveyed  to  her  a  good  share  of  his  property, 
and  they,  by  agreement,  had  terminated  all  their  property,  ss 
well  as  their  marital,  relations,  the  will  executed  nearly  ten 
years  before  should  remain  in  force,  and  operate  upon  his 
death  as  a  conveyance  of  the  remainder  of  his  property  to 
her,  to  the  exclusion  of  his  heirs.  If  this  were  so,  then  it 
would  follow  that  if  he  had  children  living,  or  a  dependent 
mother  or  other  dependent  relatives,  or  a  second  wife  without 
issue,  his  duties  and  obligations  towards  them  must  be  set 
aside  in  favor  of  a  most  harsh  and  unjust  rule.  The  like  re- 
sult would  follow  where  the  husband  had  obtained  a  divorce 
from  his  wife  on  the  ground  of  her  adultery,  and  she  had  be- 
come a  common  prostitute;  or  where  the  wife  had  obtained  a 
divorce  for  a  like  reason,  or  because  her  husband  had  com- 
mitted a  felony,  for  which  he  was  incarcerated  in  prison.  To 
hold  the  will  unrevoked  under  these  circumstances  would  be 
repugnant  to  that  common  sense  and  reason  upon  which  law 
is  based.    I  do  not  think  the  common  law  is  so  unbending  as 
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to  lead  to  thiB  result.  '*The  reason  of  the  law  la  tbe  eesenoe 
and  aoal  of  the  law.'' 

DivorceB  in  England  were  infreqnent,  and  this  may  well 
be  held  to  account  for  the  fact  that  this  question  has  not 
arisen  there  for  adjudication  in  the  courts.  The  natural  pre- 
sumption arising  from  these  changed  relations  is  the  reason- 
able one,  and  the  one  which  in  law  implies  a  revocation. 
The  question  is  not  to  be  controlled  by  a  possible  presump- 
tion, but  by  the  reasonable  presumption.  The  possibilityi 
therefore,  that  the  deceased  might  have  desired  that  the  re- 
mainder of  his  property  should  go  to  his  divorced  wife  cannot 
be  considered  in  determining  the  question  of  an  implied  revo- 
cation in  this  case.  Such  disposition  of  his  property  would 
be  unusual,  and  contrary  to  common  experience. 

It  follows  that  the  judgment  must  be  reversedi  and  judg- 
ment entered  in  this  court  for  the  contestants. 

The  other  justices  concurred. 

WzujL—IiausD  RxvoGATiov  ovx  See  extended  notes  to  Oraikam  v.  Bwdk^ 
18  Am.  St  Bep.  S66»  sad  €hra9m  ▼.  Bheiiom,  16  Am.  Deo.  668.  IW  adio- 
•■eeioa  el  the  implied  VBToeation  of  wills  from  manisge  sad  birth  of  issQ% 
ses  oxtended  notes  to  Tomifft  AfpisU^  90  Am,  I>eo.  616^  end  N^gm  v.  N^gtUk 
Bepw  iro. 


Kibkwood  tn  Hoxib. 

ICanuncs*  Lmn.— FAnmui  to  Fuji  Svatbmsiit  of  elsim  la  soeordsaoe 
with  the  statnte  reUting  to  meohanios*  liens,  wiU  not  deprive  one  far- 
aishina  materiel  to  be  nsed  in  the  oonstrootion  of  a  hoose  of  the  benefit 
of  saeh  lien  when  t^  righte  of  boma  JUe  porobaeers  are  nol  fnToUed, 
and  by  the  terme  of  the  statute  the  lien  attaohes  npoa  the  fBrntshing 
of  materials  for  a  stmctnre  to  be  ereoted  on  land  nnder  a  oontraot  with 
the  owner. 

KBaLunoB*  Lishs— Whsthxb  Amonm  bt  BwEqvwKT  LsonLATioa  oa 
Pbisoval  Judomekt, — A  vested  right  to  a  meohaaie's  lien  for  materials 
aoqnired  nnder  one  statute  is  not  affeoted  by  a  efaange  made  by  a  sub- 
sequent statate  providing  that  snoh  lien  shall  not  attach  unlees  anotioo 
sC  daim  is  made  within  sixty  daysb  eepecially  if  the  Utter  act  ii  declared 
VMOBstitutionaL  Kor  ii  the  lien  so  acquired  loet  by  an  attempted  en- 
Cofoement  of  the  material*man*s  claim  under  the  latter  statute  rssoltfaif 
m  a  peisooal  judgment  in  his  favor  before  it  is  declared  unoonstitationaL 

llaoBAHiOB'  L»N8 — Waitbr— BvRDXir  or  Paoor. — When  a  meehanio'sliea 
is  once  eetablished  the  burden  of  proof  is  upon  the  owner  of  the  estate 
eharged  to  show  its  relfnqnishment.  While  this  may  be  inferred  from 
mroumstanoei^  such  inference  may  sleo  be  rebutted. 
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lien  it  not  waived  by  taking  a  penonal  Jndgmaiit  agunsi  iha  debtor 
eepedally  when  accompanied  by  oironmstanoee  olearly  ahowiog  aa  in- 
tention to  preeenre  rather  than  to  relinqnieh  inch  lien. 
MiCHAiraoB'  L1BN8 — Waiver  bt  Personal  Judgmebt— Pubghassb  Wits 
NoTiOE.~When,  after  a  roechanio'e  lien  has  attached  to  land,  tlia  m^ 
terial-man  takes  a  personal  Judgment  against  the  debtor  under  niriw 
stanoes  olearly  showing  an  intention  to  preserve  rather  than  relinquish 
snoh  lien,  it  will  not  be  held  to  have  been  waived  in  ftkvor  of  a  subae* 
quent  purchaser  who  acquired  titio  to  the  land  with  notioa  ol  ili  eads^ 


E.  E.  Oflbiym^  for  the  appellant 
C.  F.  BuWm^  for  the  appellees. 

Hooker,  C.  J.  The  complainant  purchased  the  premises 
In  controversy  at  administrator's  sale,  taking  the  usual  ad- 
njinistrator's  deed.  The  license  from  the  probate  court  upon 
which  the  sale  was  ihade  directed  that  the  property  be  sold 
^'subject  to  all  encumbrances,  by  mortgage  or  otherwise,  exist- 
ing at  the  time  of  the  death  of  the  deceased,''  John  T.  Atkin- 
son. The  report  of  sale  shows  that  the  complainant  bought 
the  property  on  September  10,  1889,  for  twenty-five  dollarsi 
^*  subject  to  all  liens  and  encumbrances."  At  this  time  the 
defendants  claimed  to  have  a  lien  upon  the  premises,  and  the 
inference  from  the  proof  is  strong  that  both  complainant  and 
the  administrator,  as  well  as  the  defendants,  who  were  pres- 
ent, understood  that  the  sale  was  subject  to  this  lien;  the 
same  with  other  encumbrances,  amounting  to  the  value  of  the 
land,  viz.,  about  three  thousand  eight  hundred  dollars. 

The  history  of  this  lien  is  substantially  as  follows:  The  de- 
fendants furnished  a  quantity  of  building  material  for  a  store 
which  was  erected  upon  the  premises,  beginning  in  Septem- 
ber, 1887,  under  a  contract  between  themselves  and  Atkinson. 
On  January  6,  1888,  they  filed  a  notice  of  lien  in  conformity 
to  that  prescribed  by  the  lien  law  of  1887:  Act  No.  270,  Laws 
of  1887.  This  was  followed  by  proceedings  under  the  same 
act,  which  on  November  13,  1888,  culminated  in  a  judgment 
in  favor  of  these  defendants,  against  John  T.  Atkinson,  for  the 
sum  of  one  thousand  and  fifty  dollars  and  costs,  to  which 
judgment  was  appended  the  following,  viz: 

**And,  by  consent  of  parties  in  open  court,  it  is  ordered  that 
the  execution  be  stayed  in  this  cause,  without  a  bond,  until 
the  first  day  of  the  next  term  of  court,  and  that  the  amount 
of  this  judgment  is  a  lien  upon  the  property." 
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The  coBts  were  sobsequently  taxed  at  the  eam  of  seventy* 
tliree  dollars.  Soon  after  this,  Atkinson,  the  judgment  debUMr, 
died.  Complainant,  having  purchased  the  premises,  as  al« 
ready  stated,  went  into  possession  under  his  deed  in  Novem- 
ber, 1889,  and,  learning  that  the  lien  law  of  1887  had  been 
declared  unconstitutional,  on  January  8,  1890,  filed  the  bill 
in  this  cause  to  remove  the  cloud  occasioned  by  this  alleged 
lien.  On  July  18,  1890,  defendants  filed  a  new  statement  of 
their  lien,  in  accordance  with  the  law  of  1885,  and  on  Sep« 
tember  1, 1890,  they  assigned  their  interest  in  the  lien  and 
debt  to  the  National  Bank  of  Oshkosh. 

The  decision  of  this  court  in  the  case  of  John  Spry  Lumber 
Co.  V.  Sault  etc.  Trust  Co.,  77  Mich.  199,  202, 18  Am.  St  Rep. 
896,  not  only  declared  the  lien  law  of  1887  unconstitutional, 
but  stated  that  such  statute,  and  **  all  its  parts,  must  fall  to- 
gether, leaving  the  law  of  the  state  where  it  was  before  the 
law  of  1887  was  passed."  This  decision  leaves  defendants' 
lien  to  rest  upon  the  law  of  1885.  By  the  terms  of  that  act 
the  lien  attaches  to  the  land  when  the  vendor  furnishes  mate* 
rial  for  a  structure  to  be  erected  thereon  under  a  contract 
with  the  owner:  Act  Na  216,  Laws  of  1885,  sees.  2,  8.  In 
this  particular  it  differs  from  other  lien  laws,  and  notably 
that  of  1887  (8  Howell's  Statutes,  see.  8S98c),  which  pro- 
▼ides  that  a  lien  shall  not  attach  unless  a  notice  is  filed  with 
the  register  of  deeds  within  sixty  days,  etc.  The  object  of 
the  legislature  in  passing  the  law  of  1885  appears  to  have 
been  to  create  a  subsisting  lien  independent  of  the  notice  and 
proceedings  to  enforce  it.  They  do  not  seem  to  be  necessary 
to  its  existence,  and  only  affect  it  when  the  interests  of  bona 
fide  purchasers,  etc.,  are  involved.  It  would  seem  to  follow 
that  the  defendants  acquired  a  vested  interest,  in  the  nature 
of  a  mortgage  or  security,  upon  this  land,  of  which  they  could 
not  be  deprived  by  a  failure  to  file  a  statement  of  their  claim 
in  accordance  with  the  law  of  1885.  Nor  could  the  lien  be 
lost  by  any  change  made  by  subsequent  legislation,  the  right 
being  vested  under  the  law  of  1885. 

We  may  next  inquire  whether  this  lien  has  been  lost  by  any 
act  of  the  defendants.  Previous  to  the  passage  of  the  act  of 
1887,  the  authority  to  enforce  these  liens  had  been  vested  in 
courts  of  chancery.  An  attempt  was  made  by  the  act  of 
1887  to  give  this  power  to  a  court  of  law,  by  authorizing  the 
court,  in  an  action  upon  the  contract,  to  declare  the  judg« 
ment  a  lien  upon,  and  enforce  it  against,  the  land.    Defend* 
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ants  accordingly  began  an  action  and  took  a  judgment  against 
Atkinson,  claiming  a  lien  upon  the  premises,  which,  as  al* 
readj  appears,  the  parties  agreed  should  be  a  lien.  Defend- 
ants contend  that  this  is  a  valid  judgment  to  the  extent  of 
establishing  their  lien,  while  complainant  contends  that  it  is 
a  valid  judgment,  but  only  to  the  extent  of  making  defend* 
ants  ordinary  judgment  creditors,  to  the  exolosion  of  their 
lien,  which  he  claims  was  waived  by  their  taking  a  personal 
judgment.  We  have  no  doubt  that  the  judgment  is  valid  as 
a  personal  obligation,  as  it  was  rendered  in  a  proceeding  which, 
in  every  respect,  seems  to  have  followed  the  course  of  an  ordi« 
nary  action  otaBiumpnt,  but  aside  from  that,  it  was  an  attempt 
<m  the  part  of  the  circuit  court  to  do  an  act  beyond  and  ont- 
side  of  its  jurisdiction.  To  the  extent  of  making  it  a  lien 
upon  the  land,  the  proceedings  were  coram  mm  judice^  and 
void.  The  consent  of  the  parties  does  not  help  the  matter 
under  the  well-settled  rule  that  consent  cannot  confer  juris- 
diction upon,  or  extend  the  jurisdiction  of,  a  court,  as  to  the 
subject  matter,  beyond  that  which  the  law  confers:  Beach  v. 
BoUford,  1  Doug.  199;  40  Am.  Deo.  45;  Clark  v.  Hdme^^  1 
Doug.  890;  Spear  v.  CarUr,  1  Mich.  19;  48  Am.  Dec  688; 
Wihon  V.  Dat?is,  1  Mich.  156;  Allen  v.  Carpenter^  15  Mich.  25; 
Farrand  v.  Bentley,  6  Mich.  281;  Moore  v.  £11%$^  18  Mich.  77; 
Thompeon  v.  Michigan  etc.  Aeen,^  52  Mich,  522;  YcumgUood  v. 
Sextony  32  Mich.  406;  20  Am.  Rep.  654. 

We  may  next  inquire  whether  the  defendants  have  waived 
their  lien  by  taking  this  personal  judgment.  A  lien  once 
established,  the  burden  is  upon  the  owner  of  the  estate  charged 
to  show  its  relinquishment,  and,  while  this  may  be  inferred 
from  circumstances,  it  may  also  be  rebutted.  It  is  said  by 
at  least  one  author  that  *'  the  question  of  waiver  is  always  one 
of  intention":  Adams'  Equity,  128,  129.  If  so,  it  is  necessa- 
rily one  of  fact:  Cordova  v.  Hood^  17  Wall.  1,  9;  CoU  v.  Fou* 
geray  36  Barb.  195.  In  this  case  there  is  nothing  to  show  pach 
intention.  True,  a  personal  judgment  was  taken,  but  it  was 
accompanied  by  acts  which  clearly  show  an  intention  to  pre- 
serve, rather  than  to  relinquish,  the  lien;  and  no  effort  has 
been  made  to  collect  the  judgment  by  the  ordinary  process  of 
the  court.  It  cannot  be  successfully  contended  that  the  tak- 
ing of  the  judgment,  alone,  would  have  such  effect.  Many 
cases  hold  that  the  substitution  of  one  form  of  personal  lia- 
bility for  another  leaves  the  lien  unaffected:  Cordova  v.  Hood^ 
17  Wall.  1;  Fieh  v.  Rowland,  1  Paige,  20;   Warner  v.  Vofl^  Ale- 
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iyne,  8  Paige,  518;  Shirley  ▼.  Congress  etc.  Sugar  Refinery^  S 
Bdw.  Ch.  605;  VaU  ▼.  FosUr^  4  N.  Y.  812;  Blaclbu,m$  y. 
Oregaonj  1  CoZ|  90;  Mtukreth  v.  Symmom^  15  Ves.  829;  Oar- 
§on  ▼.  OreeUf  1  Johns.  Ch.  808;  Ex  parte  Loaring^  2  BoBe,  79; 
Tardiff  t.  Scraghan^  1  Bro.  C.  C.  423.  Certainly,  in  this  case, 
when  complainant  had  full  notice  of  the  lien,  and  the  judg* 
ment  was  taken  under  circumetances  clearly  showing  an  in* 
tention  to  preserve  and  rely  upon  it,  the  defendants  should 
not  be  held  to  have  waived  their  rights. 

Having  reached  the  conclusion  that  defendants'  lien  at- 
tached at  the  time  that  they  furnished  the  material  for  Atkin* 
flon^it  logically  follows  that,  as  against  complainant,  it  existed 
as  a  yalid  charge  upon  the  land,  at  the  time  the  bill  was  filed; 
and  the  assignment  subsequently  made  cuts  no  figure  in  the 
case. 

The  decree  will  be  affirme(\  with  costs  of  both  courts. 

The  other  justices  concurred. 


KsoHAHio*8  LixH^KioiSBirT  ffOB  Ttusq  GLAiiL^The  mere  fM  thai 
materials  are  famiabed  or  work  done  doee  not  alone  create  a  Ken  where 
the  atatnte  providea  that  the  lien  may  be  aoqnired  bj  filing  a  notice  in  the 
recorder's  oflSce:  Oreen  ▼.  (Trees,  16  Ind.  253;  79  Am.  Dea  428,  and  note; 
MUlmp  T.  Bail,  30  Neb.  728.  It  is  essential  in  oases  goremed  by  the  stat- 
ute eonocming  mechanics  that  notice  be  giFcn  the  bfwner  of  property  sgainst 
which  a  lien  for  materials  famished  is  aonght  to  be  takeni  Shafer  t.  ArMotdf 
116Ind.29.  See  also  JSronet  ▼.  ffod^,  73  Mich.  178kand£b9lsT.Z)yer,  SO 
Mich.  811. 

MaoKAHio's  LnDf—ViaTiD  Bights— Statdtbs  AiFionire.— The  right 
to  a  mechanic's  lien  becomes  Tested  at  the  time  the  material  is  fnmished 
snd  this  right  cannot  be  affected  by  atatnte:  OoadbMb  ▼•  Hmwmg^  1S7  Ind. 
181.  A  mechanic's  lien  law  enacted  for  the  purpose  of  enabling  strangers 
to  the  title  to  land  to  subject  it  to  a  sale  for  obligations  to  which  the  owner 
nerer  became  bound  is  unconstitutional  and  leaves  the  law  as  it  was  before 
Its  passage:  John  Spry  Lumber  Co,  ▼.  BomU  Sag.  Bank  etc.  Co,,  77  Mich.  109| 
18  Am.  81  Rep.  996,  and  note. 

MlOHaHIo'S  LlSM— W4IYKR   BT  TaRUIO    PbrSOHAL  JVDOIUIIT.— A  BO* 

ehanie's  lien  is  not  waived  by  cauaing  an  attachment  to  be  issued  and  levied 
upon  the  property  of  the  debtor  to  secure  the  same  demand,  as  the  remedies 
•re  cumulative  and  may  be  pursued  at  the  same  time:  Brennan  v.  Swasey,  16 
Od.  140;  76  Am.  Dec.  607,  and  note.  In  an  action  to  foreclose  a  mechanic's 
lien  there  can  be  no  personal  judgment  where  the  lien  fails:  Hilderbnmdi  v. 
Saoag$,  4  Wash.  624;  Eiunbeia  v.  Wakeman,  S  Wash.  684.  The  lien  is 
waived  by  including  in  the  judgment  on  the  lien  claim,  a  claim  to  which  no 
lien  attached:  McCrUlU  v.  IFiYion,  84  Me.  286;  66  Am.  Dec  666;  Pertim 
▼.  Pike,  42  Me.  141;  66  Am.  Dea  267.  See  also  the  extended  note  to  €hU$ 
▼.  Oaie^  41  Am.  Dea  221,  on  the  waiver  of  mechanics' 
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Warren  v.  Holbrook. 

[06  MICHIOAV,  185.) 
ACXWUATINO    BT   FlIMTCIART. — GOUBTS  OF   EQUITr  HaVS  JuRIBDICnOV  to 

compel  an  aooounting  when  fiduciary  relatione  exiat  or  fraad  iieliaiged» 
althoagh  (he  eomplainant  has  an  adequate  remedy  at  law. 

AOOOVHTIXIO  BT  FiDUOIABT— JURISDICnOlT — ELKCTIOir    OF  RBMBDIXa. — Am 

agent  or  employee  whoae  duty  it  it  to  keep  a  true  and  accarate  aceoant 
of  all  moneys  received,  and  to  acooont  therefor  to  hie  employer,  ooevi- 
piee  a  fidneiary  position.  If  ho  retains  all  or  a  portion  of  each  foods  be 
commits  a  breach  of  trust,  the  extent  of  which  is  peculiarly  within  his 
knowledge.  In  such  a  case  the  employer  has  a  choice  of  remedies,  and 
may  maintain  an  action  at  law  by  attachment  or  garnishment^  or  may 
proceed  in  equity  for  an  accounting  and  pursue  the  fund,  and  ih«  laoi 
that  the  acts  complained  of  impute  to  the  defendant  a  criminal  ofTeDss 
and  that^  if  he  were  compelled  to  render  an  account,  evidence  might  be 
produced  forming  the  basis  of  a  criminal  accusation,  do  not  ooat  ths 
court  of  Jurisdiction* 
AooovNTnffo— Bbbaoh  of  Trust— BviDBirGB.— When  in  a  civil  aotion  for 
an  accounting  by  a  fiduciary  agent  for  moneys  which  it  is  alleged  ho  has 
received  and  for  which  he  has  failed  to  acconnti  a  large  amount  d 
money  is  found  in  his  possession  including  a  small  sum  which  is  all  that 
it  is  proved  he  has  taken,  and  it  is  within  his  power  to  show  where  the 
remainder  of  the  money  was  obtained  if  it  was  not  taken  from  his  pcin* 
oipal,  his  failure  to  testify  or  to  make  such  showing  in  his  own  bohslf 
must  be  construed  most  strongly  against  him. 

Ohampiaii  and  Champum^  and  Alfred  JZtuaell,  for  the  appat 
lank 

/•  B.  Shipman  and  H.  H.  BarloWj  for  the  appellee. 

Obabt,  J.  Complainant  kept  an  hotel  and  saloon  in  the 
eity  of  Coldwater.  Defendant  Holbrook  was  hia  bartender 
from  December  1,  1889,  to  January  19,  1891.  Complainant 
claimed  a  shrinkage  in  his  hotel  receipts,  and  suspected  Hol- 
brook of  appropriating  money  from  the  saloon.  The  salocm 
was  provided  with  a  cash  register  having  a  bell,  which  was 
supposed  to  accurately  register  the  receipts.  January  19th  he 
caused  some  silver  dollars  to  be  marked|  and  procured  oer- 
tain  persons  to  make  purchases  of  Holbrook  at  the  bar,  and 
give  him  in  payment  these  marked  dollars.  He  then  caused 
a  warrant  to  be  issued  for  Holbrookes  arrest,  charing  him 
with  the  crime  of  embezzlement  The  arrest  was  made  by 
defendant  Sweet,  who  was  sheriff  of  the  county.  Two  of  the 
marked  dollars  were  found  in  defendant's  pocket.  At  the 
same  time,  complainant  caused  a  search  warrant  to  be  issued 
for  two  silver  dollars.  Acting  under  the  authority  of  this 
search  warrant,  Sweet,  with  others,  proceeded  to  the  defend* 


March,  1893.]         Wabbsv  «.  Holbboox.  665 

ant's  bouse,  and  searched  it    They  there  found  $1,084.62  in 
money,  of  which  $640  were  in  bills,  in  a  pocketbook;  $885  in 
^Id,  in  a  cigar  box;  and  $109.62  in  silver,  in  cigar  boxes. 
Some  articles  of  personal  property,  of  trifling  value,  were  also 
found,  which  were  claimed  by  complainant    Sweet,  by  direc« 
tion  of  the  complainant,  took  possession  of  all  this  property. 
Immediately  thereafter   complainant    filed   this   bill,  in 
which  he  charges  that  Holbrook  had  received  a  large  sum  of 
money,   the  precise  amount  of  which   he  was  unable  to 
state,  but  which  he  averred  to  exceed  fifteen  hundred  dol* 
lars,  which  he  failed  to  pay  over  or  to  account  for  .to  him, 
and  that  he  concealed  and  converted  the  same  to  his  own 
use.     The  bill  then  alleged  the  facts  in  regard  to  the  money 
in  the  bands  of  defendant  Sweet;  that  complainant  in  equity 
had  a  lien  on  the  fund  in  Sweet's  possession;  that  Holbrook 
was  insolvent,  and  threatened   to  commence  suit  against 
Sweet  for  the  recovery  of  the  money;  and  that  complainant 
had  no  adequate  remedy  at  law.    The  bill  prayed  for  an  ac- 
counting; that  the  fund  in  Sweet's  hands  be  decreed  to  belong 
to  the  complainant;  that  Holbrook    be  enjoined  from  oom« 
mencing  an  action  at  law  for  said  fund;  and  that  defendant 
Sweet  be  enjoined  from  paying  over  the  same  to  him.   Answer 
under  oath  was  waived. 

The  defendant  answered,  without  oath,  denying  the  allega- 
tions in  the  bill  charging  him  with  appropriating  complain- 
ant's money. 

The  case  was  heard  in  open  court,  and  decree  rendered  for 
complainant  for  one  thousand  and  sixty-six  dollars  and  eighty 
cents,  and  defendant  Sweet  was  decreed  to  pay  this  amount 
to  complainant 

It  is  first  contended  that  complainant's  remedy  at  law  is 
adequate  and  complete,  and  that,  therefore,  this  bill  cannot 
be  maintained.  Complainant  might  have  maintained  an 
action  at  law,  and  either  attached  or  garnished  the  fund  in 
the  hands  of  Sweet.  It  requires  no  citation  of  authorities, 
however,  to  show  that  courts  of  equity  have  in  many  oases 
concurrent  jurisdiction  with  courts  of  law.  The  general  rule 
is  that  courts  of  equity  have  jurisdiction  to  compel  an  ao« 
counting  where  fiduciary  relations  exist,  or  fraud  is  charged} 
Story's  Equity  Jurisprudence,  sec.  459;  Pomeroy's  Equity 
Jurisprudence,  sec  1421.  Defendant  Holbrook  occupied  a 
fiduciary  relation  to  his  employer.  It  was  his  duty  to  keep 
a  true  and  accurate  account  of  all  the  moneys  received,  and 
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to  pay  tbem  over  or  aeoount  for  them.  If  he  fiailed  to  do  thiB, 
the  funds  retained  by  him  became,  in  his  hands,  truBt  funds 
belonging  to  complainant.  He  is  charged  with  a  breach  of 
hie  trast,  which  is  clearly  shown.  Its  extent  is  peculiarly 
within  his  knowledge.  In  such  case  choice  of  remedies  im 
with  the  party  aggrieved,  and  he  may  proceed  in  equity  for 
an  accounting,  and  pursue  the  fund:  Darrah  v.  Boyce^  6S 
Mich.  480;  Wyekoff  v.  Victar  Sewing  Maehine  Co^  43  Mich. 
809;  Pi$rc4  v.  Holur,  65  Mich.  264;  Clarke  ▼.  Pierce^  52  Mich. 
157. 

The  fact  that  the  acts  complained  of  impute  to  the  defend- 
ant the  commission  of  a  criminal  offense,  and  that,  if  he  were 
compelled  to  render  an  account,  evidence  might  be  produced 
forming  the  basis  of  a  criminal  accusation,  does  not  oust  the 
oourt  of  jurisdiction.  This  is  a  purely  civil  proceeding,  and 
the  only  questions  are,  did  Holbrook  retain  money  belonging 
to  his  employer?  And,  if  he  did,  how  much?  He  oould  not» 
of  course,  be  compelled  to  discover  any  facts  tending  to  crim- 
inate himself,  but  this  does  not  prevent  the  trial  of  the  issaa 
made  by  the  pleadings  under  the  rules  of  evidence  in  civil 
actions:  Story's  ESquity  Pleading,  sea  525. 

The  most  difficult  question  is  whether  the  complainant 
has  made  a  case  entitling  him  to  relief  upon  the  meiiti. 
None  of  the  money  found  in  defendant's  house  was  identified 
as  the  money  received  from  the  saloon.  Aside  from  this 
money,  the  defendant's  insolvency  is  admitted.  Hia  wils 
died  before  he  was  employed  by  complainant.  He  employed 
a  housekeeper  at  five  dollars  per  week.  His  family  consisted 
of  four,  besides  himself.  His  compensation  was  thirty  doUais 
per  month.  That  he  took  the  two  marked  dollars  is  conclu- 
sively proven.  There  was  also  proof  that  other  small  sums 
were  taken,  and  that  the  cash  register  did  not  always  ring 
when  he  received  money.  The  amount  and  kind  of  money 
found  in  his  house  are  significant 

Complainant  testified  that,  after  Holbrook  left  his  employ, 
his  receipts  in  the  saloon  for  ten  months  and  nine  days  were 
two  thousand  five  hundred  and  seventy-one  dollars  and  fiirty 
cents  greater  than  during  a  similar  period  when  Holbrook 
was  there,  while  the  volume  of  business  appeared  about  the 
same,  and  this  is  the  only  tangible  evidence  from  which  the 
amount  taken  can  be  inferred.  On  the  other  hand,  there  is 
evidence  to  show  that  other  persons  had  charge  of  the  saloon 
while  Holbrook  was  at  his  meals;  that  at  times  he  had  an 
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ametant;  that  8ometiroe0  eomplainant  took  money  from  iba 
drawer  witliout  depositing  slips  therefor;  that  complainant 
gambled;  that,  after  Holbrook  left,  the  saloon  was  kept  open 
OD  Sandays  and  after  hours,  contrary  to  law,  which  was  not 
done  while  Holbrook  was  there;  that  do  charge  had  ever 
before  heen  made  against  him;  that  he  poeeessed  no  bad 
habits;  that  he  waa  economical  and  bore  a  good  reputation* 
His  housekeeper,  who  was  employed  by  him  before  he  entered 
complainant's  service,  testified  that  he  had  money  when  she 
went  there;  but  she  doea  not  say  how  much,  nor  testify  as  to 
ber  Bonree  of  knowledge.    The  eridence  ie  volnminoua,  and 
many  witnesses  were  sworn.    The  circuit  judge  saw  the  wit- 
nesses, and  could  better  judge  of  the  credit  to  be  given  them 
than  we  can.    The  fair  conclusion  from  the  record  is,  as  found 
by  the  circuit  judge,  that  Holbrook  kept  money  belonging  to 
his  employer,  though  the  amount  positively  proved  to  have 
been  taken  is  smalL    It  was  impossible  for  him  to  support 
his  family  upon  the  amount  of  his  compensation.    It  was 
within  his  power  to  show  where  the  money  found  was  obtained, 
and  to  relieve  himself  from  liability,  both  civil  and  criminal, 
if  he  had  obtained  the  money  from  other  sources.    He  chose 
to  make  no  explanation,  or  to  show  what  portion,  if  any,  of 
the  moneys  found  was  not  taken  from  complainant.    His 
silenoe  in  a  eivil  action  must  be  construed  most  strongly 
i^insi  him.    An  honest  man  would,  under  such  circum- 
stances, be  impelled  to  testify  in  his  own  behall 

We  think  the  conclusion  of  the  circuit  judge  correct,  and 
the  decree  must  be  afiSrmed  with  costs. 
The  other  justices  concurred. 

^iDomAvr  EcLmoini— JuBisDionov  ov  Kquxtt  to  Oomfsl  AocNxrNnHo 
BffrwBKK  Tbobb  Ooourmro. — ^A  oonrt  of  equity  ha*  Joruidiotion  to  compel 
^  trustee  to  render  an  account  of  hie  proceedings  under  the  trust:  Dole  v, 
Ohutead,  30  lU.  ISO;  85  Am.  D«x  807,  and  note;  8nM  r.  ToMnuhejid,  27 
^d.  868;  92  Am.  Deo.  637;  or  to  compel  a  guardian  to  render  an  account  to 
^i»  ward:  PraU  ▼.  Wngkt,  13  Oratt  176;  67  Am.  Dec  767;  Moore  r.  Hood, 
9  Rich.  Eq.  811;  70  Am.  Dec.  210;  HaU  ▼.  ITali,  43  Ala.  488;  94  Am.  Deo. 
7^  and  note;  or  to  compel  the  settlement  of  an  account  by  an  executor  or 
^ministrator:  Oreen  r,  Oreigktout  10  Smedes  k  M.  160;  48  Am.  DfX}.  742, 
and  note;  Mock  v.  Steele,  34  Ala.  198;  73  Am.  Dec.  455,  and  note;  or  to 
compel  one  partner  to  account  to  another  where  he  seeks  to  appropriate 
^^rtnership  funds  to  himself:  OreteetU  Int.  Co,  t.  Bear,  23  Fla.  60;  11  Ass. 
8t  Rspu  831.  See  Sanborn  ▼.  KUtredge,  20  Yt.  682,  60  Am.  D«x  68»  in 
^hitik  it  was  held  that  equity  has  jurisdiction  to  oompel  an  acooonting,  al- 
tboagh  an  action  at  law  might  have  been  sustained  where  the  bill  seeks  a 


668  Mabkubt  v.  Whitman.  [lOdL 


\  tad  Um  &00Tir7  it  mad*  by  a&twtn.  8m  alio  solt  to  Aif  fb 
JTeOirtAy,  8  Ant  8t  lUp.  684. 

FnmoiABT  RiLATiovB— AooovMTnra  Birwim  Thou  Ooouwi— ^  Om 
partner  may  be  compelled  to  aooonnt  to  his  oopartaera  for  pioAtB  danvad 
from  clandeetine  dealings  with  third  persons  in  f raod  of  hia  oopartoafw  JDt 
homm  T.  Latta^  5  Maok.  804;  60  Am.  Rap.  878;  note  to  J<me§  t.  2lwftr,88 
Am.  Rep.  461.  A  voluntary  tmstea  may  ba  oompelled  to  aooonnt  for  faala 
raoeiTed  by  him  aa  sneht  ffotueal  t.  Gibbei,  1  BaiL  £q.  482;  28  Am.  Daau 
186;  Van  Epp$  r.  Van  Detuei^  4  Paige^  64;  26  Am.  Deo.  616,  and  iiota» 

FiDUOiART  RiLATioir&'BuBDBi  ov  Proof  rssts  on  the  party  ooeopyinf 
fldooiary  relatione  to  ahow  that  the  transaction  between  him  and  the  paiMB 
trasting  him  ia  fair  and  jnst:  I>arUngUm*9  EttaU.  147  Pa.  Si  624;  80  Am. 
81  Rep.  776,  and  note,  A  trostea'a  refasing  to  aocoant  famlahaa  a  gaad 
raaaon  for  adopting  against  him  the  most  rigid  mla  of  aalonlatiOMi  Migtn  ▼• 
Jfyarib  8  MoOofd  Ch.  214|  16  Ant  Daa  648. 


Marklbt  u  Whixmav. 

[95  1Clcan«AH,288.] 

AmauIiT— SoHOOirFBLLOWS— LiASiLiTT  fos  "RusHnro."— Whott  %  aladsnt 
is  passing  qnietly  along  the  atreet  on  his  way  from  school,  and  hia  lei* 
low-stadents  form  in  line  behind  him  and  "  rush  "  him»  eaoli  poshiaf 
the  one  in  adTanoe  until  he  is  reaohed,  in  which  performanoa  or  play  he 
does  not  participate,  the  one  immediately  behind  him  and  who  pnahes 
him  is  gnilty  of  an  assaolt,  and  liable  in  damagea  for  tha  injiuisa  in- 
flicted. 

Amault— Rushing  bt  Fbllow-Studbntb— Dahoirous  Gim&— Tha  gasM 
of  "  mah  "  as  played  by  fellow-stndents,  tha  praotioa  of  which  ia  to  find 
some  one  in  adTsnoe,  when  the  others  form  in  line,  eaeh  in  tha  rear 
poshing  the  one  in  ad?ance  nntil  tha  one  to  ba  "rashod,"  who  knows 
nothing  of  what  is  coming,  is  pushed  by  the  ona  immediately  in  his 
rear,  is  dangerons,  and  eonstitntes  an  aasanlt  by  the  latter  for  which  he 
is  liable  in  damages.  The  student  "  rushed  "  has  tha  same  light  of  pco^ 
tection  from  such  an  assault  aa  if  he  were  a  atranger* 

A.  A.  Wwthington^  Alexander  Emery^  and  Oearge  8.  Olapp^ 
tot  the  appellant. 

A.  0.  Boe^  Spoffard  Tryon^  and  Edward  Baean^  for  the  •(► 
pellee. 

LoMQ,  J.  Plaintiff  and  defendant  were  both  students  at 
the  Buchanan  high  sohool.  On  February  7,  1890,  while  tha 
plaintiff  was  on  his  way  home  from  school,  the  defendant  and 
others  of  the  scholars  were  engaged  in  what  is  called  a  ''rush'* 
or  ^*  horse  game."  The  practice  of  the  game  is  to  find  some 
one  in  advance,  when  the  others  form  in  a  line,  each  one  in 
the  rear  pushing  the  one  in  advance  of  him,  and  so  on  through 
the  line  until  the  one  to  be  '^rushed,''  who  knows  nothing  of 


Apijly  1893.]  Mabklxt  v.  Wbituaju  BS9 

what  10  coining,  is  rushed  upon  by  the  one  in  hie  rear,  and 
pushed  or  rushed.  On  the  day  in  question  the  plaintifl^ 
wUle  going  towards  home  on  the  sidewalk,  was  to  be  rushed. 
The  defendant  was  in  his  immediate  rear,  and  engaged  in 
the  game.  When  pushed  he  rushed  upon  the  plaintifiT,  strik- 
ing him  with  his  hands  between  the  shoulders  with  such 
▼iolence  that  the  plaintiff  was  thrown  nearly  to  the  ground. 
Immediately  thereafter  he  lost  his  voice  above  a  whisper,  and 
has  never  recovered  its  use.  His  neck  was  nearly  fractured, 
and  for  several  months  he  was  compelled  to  take  medical 
treatment  in  Chicago.  It  is  claimed  that  he  suffered  great 
paiD,  and  has  not  fully  recovered.  This  action  was  brought 
to  recover  for  the  injuries  thus  occasioned.  On  the  trial  in 
the  court  below  the  plaintiff  had  verdict  and  judgment  for 
two  thousand  five  hundred  dollars.  Defendant  brings  error. 
The  errors  relied  upon  relate  principally  to  the  charge  of 
the  court.    It  was  claimed  on  the  trial  in  the  court  below: 

1.  That  the  push  against  the  plaintiff  was  not  an  assault, 
and  therefore  not  actionable. 

2.  That  it  was  a  pure  accident. 

8.  That  it  was  not  a  dangerous  game,  and  the  results 
which  followed  from  the  push  could  not  have  been  antici« 
pated. 

4.  That  the  defendant  only  put  himself  in  a  position  ready 
to  be  pushed  if  the  spirit  of  frolic  should  be  entered  into  by 
those  behind  him,  and  his  rash  upon  the  plaintiff  was  neither 
invited  nor  approved. 

6.  That  there  was  no  unlawful  intent  to  injure  the  plaintiff. 

It  is  insisted  that  the  court  below  in  its  charge  entirely 
ignored  the  claim  of  the  defendant  made  on  the  trial,  and 
also  that  the  plaintiff  was  one  of  the  schoolfellows,  and  stood 
in  a  different  position  to  the  defendant  than  would  a  8tran« 
ger.  The  court  instructed  the  jury  substantially  that,  if  the 
plaintiff  was  participating  in  the  play,  or  in  any  way  con* 
tributed  to  the  injury,  he  could  not  recover;  that,  to  entitle 
the  plaintiff  to  recover,  he  must  show  by  a  preponderance  of 
evidence  that  the  injury  was  occasioned  by  the  push  given 
by  the  defendant,  and  that  the  defendant  either  willfully 
pushed  the  plaintiff,  or  was  voluntarily  engaged  in  the  game, 
which  must  be  found  to  be  dangerous,  and  one  reasonably 
ealculated  to  be  dangerous  to  innocent  persons  lawfully  trav- 
eling along  the  sidewalk  upon  which  the  play  was  conducted. 
The  court  below  further  instructed  the  jury  as  follows: 
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''If  the  game  in  question  was  a  dangerons  one  to  indulgi 
in  on  the  street  and  at  the  time  in  question,  and  if  the  de- 
fendant was  voluntarily  engaged  in  such  play  at  the  time  of 
the  accident,  and  if  the  plaintiff  was  not  participating  in  such 
sport,  and  was  not  guilty  of  conduct  which  in  any  way  con- 
tributed to  the  injury,  but,  on  the  contrary,  was  lawfully 
traTeling  on  the  sidewalk,  and  in  the  exercise  of  reasonable 
care,  and  if  the  defendant,  while  so  playing,  pushed  the  plain- 
tiff and  injured  him,  he  is  liable;  and  in  such  case  it  is  no 
excuse  for  him  to  say  that  he  himself  was  pushed  against  tin 
plaintiff  by  some  other  boy/' 

This  charge  fully  protected  the  rights  ct  the  defendant, 
and  was  as  favorable  to  him  as  the  facts  of  the  case  wa^ 
ranted.  In  fact,  on  the  trial  it  was  little  in  dispute  that  tin 
injury  occurred  exactly  as  the  plaintiff  claimed.  He  was 
peaceably  walking  along  the  street,  and  had  no  intimatioQ 
that  he  was  to  be  '*  rushed.''  He  was  not  participating  in 
the  game,  and,  if  his  testimony  is  true,  never  had  taken  part 
in  it,  and  on  that  occasion  was  not  anticipating  that  he  was 
the  victim  selected  to  be  rushed.  It  was  an  assault  upon 
him,  and  the  court  correctly  stated  the  rules  of  law  appli* 
cable  to  the  case;  at  least,  the  defendant  had  no  reason  to  com- 
plain. It  is  evident  that  the  defendant  was  one  of  thosa 
engaged  in  the  game,  which,  upon  a  bare  statement  of  the 
manner  in  which  it  is  to  be  played,  must  be  regarded  as  dan* 
gerous.  He  voluntarily  engaged  in  it,  and  his  condact  ocoar 
sioned  the  injury.  It  was  unlawful  to  ''rush''  the  plaintiff 
under  the  circumstances  shown,  and  the  defendant  must  bo 
held  responsible  for  the  consequences  which  followed.  It 
may  be,  and  probably  is,  true  that  those  taking  part  in  it  did 
not  anticipate  the  injurious  effects  upon  the  plaintiff;  bat 
that  does  not  lessen  the  plaintiff's  pain  and  suffering,  or 
make  the  act  less  unlawful.  The  plaintiff  while  passing 
along  the  street  and  not  engaged  in  the  sport  had  the  sama 
right  to  be  protected  from  such  an  assault  as  a  stranger 
would  have  had,  and  the  assault  upon  him  was  as  unlawfid 
as  it  would  have  been  upon  a  stranger. 

We  find  no  error  in  the  case,  and  the  judgment  must  ba 
affirmed  with  costs. 

HooKEB,  C.  J.,  McOrath  and  Qbant,  JJ.,  concurred. 

MoNTGOMEUY.  J.,  did  not  sit. 
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Lvnr— OiTZXi  lAABiunr  som.— Wkan  »  parfy*  by  ta  Ml  whibli  1m 
•oold  haT6  ftroided  and  whioh  h$  «aniiofl  Jiutify^  infliott  aa  immadiaU  In* 
Jwy  DO  another  by  force  he  is  Eable  in  damages  to  the  party  injnredt  <Mi* 
•hM  ▼•  J^,  IH  Vl  486;  15  Am.  8t  Bep.  983,  and  note.  An  aManlt  ismlTW 
•▼ay  attempt  or  offiir  to  do  oorporal  hurt  to  another  with  foroe  er  vMeaoai 
JDnm  w.  OomMotk,  bl  Miok  176;  amufi$  r.  Btmsker.  8ft  Mioh.  847.  b  aa 
motion  for  aa  ananlt  it  is  not  neoeenry  to  show  an  intent  to  harm  tho 
plaliitllt  8o^  if  one  ohild  kieka  another  in  lohool  after  it  has  been  ealled  to 
ardsr,  Hm  latter  may  reoorer  for  the  resulting  lnjttries»  though  tiiere  was 
no  iBtmt  to  harm  hims  Votbmy  t.  PMjiiy;  80  Wis.  8fi8t  t7  Am.  B^  Begw 
47.  So  whore  one  bogr  throws  a  pieoe  of  mortar  at  another  boy  and  hits  a 
thii<d»  bo  is  JiaUs  in  damages  to  the  latter  in  aa  astioa  for  assault  and  bat" 
laryt  FtUnom  t.  Eoffmt^  59Ind.  180;  25  Am.  Bep.  81»  and  note.  See  also 
T.  ObrM^  117  Ind.  40O|  10  Am.  Bi  B^  75^  and  notai 
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-BstPSBT  Btidbkob— OmnoN  or  PsmozAir.— In  aa  aollon  to 
rooorer  for  personal  iojnry,  the  opinion  of  a  medioal  ozpert  as  to 
whether  or  not  the  eoaditioa  of  plaiatiff  *s  arm  as  alleged  night  o»«zist 
with  his  ability  to  ase  it  in  the  aumner  witnessed  by  the  Jnxy  is  adoda- 
sible. 

FaaaoNAL  Bzaminatiov  ov  FLmrmrv— Power  ov  Ooust  to  Osdbl—Ib 
aa  aetioa  to  reeorer  for  penoaal  injaiy,  the  eoart  may  reqnire  the  plain* 
tiif  to  snbmit  to  a  personal  ezaminatiim  by  a  physioian,  in  the  preseaoo 
ol  the  Jary,  of  that  portioa  of  his  body  alleged  to  hare  beea  iajaredy  whiO 
this  eaa  be  done  withoat  shoeking  anyone's  sense  of  delieaoyi  bat 
wide  disoretioa  is  vested  ia  the  trial  ooort^  which  Jastifies  a  refosal  to  i^ 
^pdre  the  ezaminatioa  whea  the  aooessities  of  the  ease  are  aot  saeh  la 
5o  sail  for  it^  or  whea  the  seaae  of  delioa^  of  tho  plaintiff  may  la 
oflwidod  by  the  exhibition^  or  whea  the  testlnumy  weald  be  aieri^ 
eamalative^  or  ia  the  jadgment  of  the  trial  ooart^  woald  aot  materially 
aid  the  jary. 

BaBUSxaos— Whiv  Quimoir  Km  JoBT.—When,  in  an  aotloa  to  leooret 
ior  penoaal  injaries  reeelred  from  a  fall  over  aa  ohatraetioB  ia  tho 
■Uoels  of  a  eify,  the  proof  elearly  shown  that  though  the  aoeident  hap* 
peaed  ia  the  aight-time,  yet  the  street  was  well  lighted,  aad  that  tho 
party  injured  ooald  have  oeea  the  obetmotioa  if  she  had  beea  lookiag 
for  it|  and  her  testimony  shows  that  Jast  before  she  stomblod  orer  it 
die  heard  a  whistle  aad  beoame  frighteaed  and  harried  oa,  the  Jaiy 
ahoald  determioe  tho  qaestioa  whether  or  aot  this  oiroamstaaoo  oonpM 
with  tho  foot  that  it  was  ia  the  aight-tiaio  is  saffioient  to  oxonas  hor 
iBBodiolo  attentioa  to  tho  walk  at  the  ozaot.tiBiaof  tho  iajaiy. 

/Vofiifc  W.  Olapp^  for  the  appellant 

Hidbert  and  Mechenif  for  the  appellee. 

MoNTooMiEBY,  J.    The  plaintiff  recovered  a  verdiot  of  five 
hundred  dollars  in  an  action  on  the  case  for  an  injury  re- 
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oeiyed  by  a  fall  occasioned  by  a  defeotlye  aidewalk.  Bat  four 
assignments  of  error  are  disoussed  in  the  defendant's  brief^  and 
under  the  settled  practice  of  the  ooort  no  other  assignmanti 
oan  be  considered. 

The  plaintiff  appeared  as  a  witness,  and  the  jury  obaeiTad 
her  use  of  the  injared  arm  and  wrist  Dr.  Alvord,  a  witne« 
for  the  plaintiff,  testified  to  its  condition  and  the  prospect  ol 
recovery,  and  was  asked  the  following  question: 

^  Doctor,  is  the  fact  that  the  plaintiff  is  able  to  nse  her  ann 
in  the  ordinary  ways,  as  it  has  appeared  heroi  as  she  used  it 
in  this  room,  as  you  have  seen  her  when  she  was  in  the  wit* 
ness  chair,  is  that  proof  that  the  injury  to  the  arm  has  aub- 
sidedi  and  that  there  is  no  pain  there?'' 

This  was  objected  to,  as  calling  for  a  conclusion  of  the  wii 
ness  as  to  the  force  of  testimony  in  the  case;  but  plaintiff's 
counsel  then  added: 

^*  Is  there  any  surgical  proof  7  I  do  not  mean  legal  ptm^L 
your  honor." 

The  witness  was  permitted  to  answer  the  question  as  thus 
modified.  The  question  as  originally  put  may  have  been  open 
to  the  objection  urged,  but  as  modified  it  called  for  the  opin* 
ion  of  a  medical  expert  upon  the  question  of  whether  the  con- 
dition alleged  might  co-exist  with  the  fact  of  the  plaintiff's 
ability  to  use  her  arm  in  the  manner  witnessed  by  the  jury. 
There  was  no  error  in  the  ruling. 

The  sixth  and  seventh  assignments  of  error  are  based  upon 
the  refusal  of  the  court  to  direct  the  plaintiff  below,  at  the  re- 
quest of  defendant's  counsel,  to  remove  her  glove  from  the  in« 
jured  hand,  and  exhibit  the  same  to  the  jury,  and  upon  a  like 
refusal  to  direct  the  plaintiff  below  to  submit  her  injured  arm 
to  a  physician.  Dr.  Kimball,  to  be  examined  in  the  presence 
of  the  jury.  Dr.  Alvord,  a  witness  for  the  plaintiff,  had  testi- 
fied that  there  was  a  setoff  to  the  bone,  perceptible  to  the 
touch,  which  could  be  felt  with  the  finger,  and  which  could 
be  shown  to  anybody.  The  court  declined  to  require  the 
plaintiff  to  exhibit  her  arm  to  the  jury,  or  to  submit  to  the 
examination,  saying: 

*'  The  court  in  civil  cases  will  allow  counsel  to  take  such 
oourse  as  they  please.  The  court  will  not  require  it  unless 
oounsel  choose  to  do  it." 

It  will  be  observed  that  the  exhibition  of  the  arm  at  the 
point  of  the  alleged  fracture  would  not  have  been  a  shock  to 
the  plaintiff's  sense  of  delicacy,  and  it  will  be  also  noted  that 
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the  court  placed  the  ruling  upon  the  want  of  power  in  the 
court  to  require  the  plaintiff  to  submit  to  the  examination  in 
question;  bo  that  the  question  presented  is  whether  the  court 
has  the  power  to  require  such  a  submission  by  a  plaintiff  in 
a  case  under  any  circumstances.  The  decisions  are  not  uni« 
form  upon  this  question,  but  the  very  great  weight  of  author* 
ity  is  in  favor  of  the  exercise  of  such  power  by  the  court, 
noder  proper  restrictions;  the  rule  recognizing,  however,  that 
a  wide  discretion  is  vested  in  the  trial  court,  which  justifies  a 
refusal  to  require  the  examination  where  the  necessities  of  the 
ease  are  not  such  as  to  call  for  it,  or  where  the  sense  of  deli* 
cacy  of  the  plaintiff  may  be  offended  by  the  exhibition,  or 
where  the  testimony  would  be  merely  cumulative,  or  where. 
In  the  judgment  of  the  trial  court,  it  would  not  materially 
aid  the  jury* 

The  power  has  been  exercised  in  Iowa,  Alabama,  Arkansas, 
Georgia,  Ohio,  Missouri,  Nebraska,  Texas,  Minnesota,  Kan- 
sas, Wisconsin,  and  Indiana.  Opposed  to  the  rule  in  these 
states  are  the  decisions  of  Parker  v.  Enslow,  102  111.  279; 
Roberts  ▼.  Ogdensburgh  R.  R,  Co.^  29  Hun,  154;  and  Uni(m 
Poc  Ry.  Co.  T.  Botsford,  141  U.  S.  250.  In  the  case  of  Parker 
V.  Enelotv^  102  111.  279,  the  question  was  not  discussed  beyond 
a  bare  statement  of  the  holding,  and  no  authority  was  cited; 
all  that  is  said  upon  the  subject  being,  *'  the  court  had  no 
power  to  make  or  enforce  such  an  order/'  The  case  of  RoberU 
V.  Ogdensburgh  J2.  J2.  Co.^  29  Hun,  154,  overrules  a  previous 
decision  of  the  special  term  of  the  superior  court  of  New  York, 
and  is  not  a  decision  of  the  court  of  last  resort.  Stress  ap- 
pears to  have  been  laid  in  the  decision  upon  the  fact  that  the 
order  which  preceded  the  trial  required  the  plaintiff  to  sub- 
mit to  answer  any  questions  that  should  be  put  to  her,  and 
this  was  treated  as  particularly  objectionable,  although  the 
court  does  hold  that  the  court  has  no  power  to  compel  a 
party  to  submit  to  any  bodily  examination.  The  decision  in 
Union  Pae,  Ry*  Co.  t.  Boteford^  141  U.  S.  2S0,  was  concurred 
in  by  seven  of  the  nine  justices  of  the  supreme  court,  Justices 
Brewer  and  Brown  dissenting  from  the  conclusion  of  the 
majority.  This  decision  is  entitled  to  very  great  weight,  but, 
in  view  of  the  manifest  justice  of  a  requirement  that  the 
plaintiff  in  case  of  personal  injury  shall  produce  the  best  evi- 
dence attainable,  we  think  this  case  should  not  be  permitted 
to  stem  the  otherwise  almost  unbroken  current  of  authority 
upon  the  subject.    It  is  true  that  the  rule  is  one  of  modern 
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growihi  but  it  is  also  true  that  actions  for  personal  injnrji 
while  not  of  modern  origin,  are  rapidly  increasing,  and  are 
constantly  presenting  new  questions.  The  mle  is  well  recog* 
nized  by  substantially  all  the  ooorts  of  the  country  that  the 
injured  party  may  exhibit  his  wounds  to  the  jury  in  order  to 
show  their  nature  or  extent,  and  that  rule  has  been  followed 
in  this  state.  Testimony  which  is  open  to  one  party  ought 
logically  to  be  open  to  his  opponent,  if  it  can  be  obtained  with 
due  regard  to  decency,  and  in  the  orderly  conduct  of  the 
triaL  It  is  well  stated  by  the  court  in  Bichmand  sic;  12.  JL 
Co.  Y.  ChOdreu,  82  Qa.  721, 14  Am.  St  Bep.  190: 

**This  conclusion  may  be  placed  upon  the  higher  ground 
that  when  a  person  appeals  to  the  eoTereign  for  justioe  he 
impliedly  consents  to  the  doing  of  justice  to  the  other  party, 
and  impliedly  agrees  in  advance  to  make  any  disclosure  which 
ii  necessary  to  be  made  in  order  that  justice  may  be  done« 
The  conception  of  the  nature  and  objects  of  a  judicial  trial 
which  denies  to  the  defendant,  under  proper  safeguards,  the 
right  of  such  an  inspection,  is  not  higher  than  that  of  the 
old  law,  which  would  not  even  compel  a  party  to  produce  a 
deed  or  private  paper  in  a  civil  case,  where  it  was  intended  to 
be  used  in  evidence  against  him,  a  rule  which  the  court  of 
chancery  invaded  to  prevent  failures  of  justice,  and  which 
has  almost  entirely  disappeared  from  modern  civil  jurispru- 
dence.'' See  also  WhiU  v.  Milwaukee  stc.iZ.J2.  Co.^  61  Wis. 
636;  60  Am.  Bep.  164;  Miami  etc  Turnpike  Co.  v.  BaUg^  87 
Ohio  St  104;  Alabama  eie.B.B.  Oo.  v.  HiU,  90  Ala.  71;  24 
Am.  St  Rep.  764;  Sehroeder  ▼.  Chicago  etc.  R.  B.  Co.^  47 
Iowa,  876;  Atchison  eU.  B.  B.  Oo.  v.  Thtd,  29  Kan.  466;  44  Am. 
Rep.  669;  Owens  v.  Kansas  OUy  etc  B.  B.  Oo.,  95  Mo.  169;  6 
Am.  St  Rep.  89;  Sibley  v.  Smith,  46  Ark.  275;  66  Am.  Repi 
684;  Stuart  v.  Havens,  17  Neb.  211;  Hatfield  v.  St.  Paul  etc. 
B.  B.  Oo.,  88  Minn.  180;  68  Am.  Rep.  14;  Hess  v.  Lowrey,  122 
Ind.  226;  17  Am.  St  Rep.  865;  Missouri  Pac  B.  B.  Oo.  v. 
Johnson,  72  Tex.  96.  The  case  of  Loyd  v.  Hannibal  etc.  B.  R. 
Oo.,  68  Mo.  609,  cited  by  Mr.  Justice  Oray  in  Union  Poc 
By.  Oo.  V.  Bot^ford,  141  U.  S.  250,  as  sustaining  the  oonclu* 
iion  of  the  majority  of  the  court,  is  not  now  the  law  of  Mia* 
souri,  as  will  be  seen  by  a  reference  to  Owens  ▼.  Kansas  Oity 
eU.  B.  B.  Oo.,  96  Mo.  169;  6  Am.  St.  Rep.  89.  We  think 
there  was  error  in  the  ruling  of  the  trial  judge  upon  this  point. 

The  ninth  assignment  of  error  is  based  upon  the  charge  of 
the  court    The  charge  contained  the  following: 


Apri^  1893.]    Qrayes  v.  Citt  of  Battli  Cbxxx.  66S 

^  Was  thai  walk  plainly  visible  that  night?  Were  lights  so 
sitoated  as  to  render  it  impossible  for  a  person  to  walk  along 
there^  using  the  ordinary  oare  which  men  usually  do,  without 
seeing  it?  If  so,  it  was  the  same  as  though  it  was  daylight; 
if  not,  then  there  is  something  for  yon  to  try  to  determine, 
whether  the  woman  was  using  that  degree  of  care  which  per. 
sons  generally  do  use,  and,  notwithstanding  that,  suffered  her 
injury  through  the  fault  of  the  city.'' 

It  is  claimed  by  the  defendant  that  the  undisputed  testi- 
mony shows  that  there  was  an  arc  light  one  hundred  and 
eighty-nine  feet  to  the  west,  one  three  hundred  and  forty-four 
feet  to  the  east,  and  one  a  short  distance  to  the  south;  that 
the  lights  were  burning  that  evening,  and  that  the  street  was 
Kghted;  and  that  the  proof  showed  that  the  plaintiff  was  not 
paying  any  attention  to  her  walking  at  the  time  of  the  injury. 
We  have  examined  the  record,  and  discover  no  conflict  in  the 
testimony  as  to  the  fact  that  the  electric  lights  were  burning. 
The  court  further  said  to  the  jury: 

'*If  the  street  was  so  well  lighted  that  the  plaintiff  would 
have  seen  the  obstruction  had  she  not  been  looking  away, 
and  paying  no  attention  to  her  walking,  then  it  would  be  oare- 
lessness." 

It  is  claimed  by  the  defendant  that  the  prooft  conclusively 
show  that  the  plaintiff  could  have  seen  the  obstruction  had 
she  been  looking  for  obstructions  in  the  walk  at  the  time  of 
the  injury.  We  think,  under  the  proofs,  this  question  should 
not  have  been  submitted  to  the  jury.  The  plaintiff's  theory 
was,  and  she  gave  testimony  tending  to  show,  that  just  before 
she  stumbled  over  the  plank  in  question  she  heard  a  whistle, 
and  became  frightened  and  hurried  on.  This  was  the  testi- 
mony tending  tc  show  her  care.  The  court  should  have  sub- 
mitted to  the  jury  the  question  of  whether  this  circumstance, 
coupled  witb  the  fact  that  it  was  in  the  night-time,  was 
sufficient  to  exouse  her  immediate  attention  to  the  walk 
at  the  exact  time  of  the  injury.  It  is  contended  by  the  defend- 
ant that  the  evidence  conclusively  showed  want  of  care;  but 
the  case  is  very  similar  to  that  of  Dundoi  v.  City  of  Lofutn^, 
76  Mich.  610, 13  Am.  St.  Rep.  466,  where  it  is  said: 

^It  is  doubtless  true,  as  plaintiff  testified,  that  had  she 
been  at  the  time  upon  the  lookout  for  this  hole  in  the  walk, 
•he  might  have  seen  and  avoided  it;  but  the  question  is,  Was 
•he  negligent,  under  all  the  circumstances  and  surroundings, 
in  not  seeing  and  avoiding  it?    The  darkness  of  the  night. 
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the  Btorm,  her  anxiety  to  get  home,  are  all  drcamBtancea 
that  should  be  weighed  as  bearing  upon  her  oonduct  upon 
that  occasion.  The  question  is  not  free  from  doubt,  and  when 
it  is  not  it  should  be  submitted  to  the  jury.'' 

We  think  the  question  in  this  case  was  one  for  the  jury  un- 
der proper  instructions,  but  the  question  to  be  submitted  was 
whether  the  circumstances  were  such  as  to  excuse  her  atten- 
tion to  the  defect  in  the  walk  at  the  time  of  the  injury. 

Judgment  reversed,  and  a  new  trial  ordered. 

McGbath,  Long,  and  Qrant,  JJ.,  concurred. 
HooKSB,  0.  J.|  did  not  sit 

PHTSiaAii  BxAMiKATioir— PowKB  ov  Cojm  TO  Obdbb.^Iii  Atabama  ^k, 
R.  B.  Co.  T.  Hill,  93  Ala.  614,  90  Aou  St.  Rep.  66,  and  note,  it  ia  oontmdaa 
that  it  ia  in  the  diaoretion  of  tha  trial  oourt  to  order  the  phyaioal  eTamimt* 
iion  of  one  aning  to  reoorer  for  peraonal  injoriea;  while  in  McQuigan  t.  2M* 
awart  etc  R.  R.  Co.,  129  N.  Y.  60,  26  Am.  St  Rep.  607,  and  the  oaaea  oitad 
in  the  note  thereto,  it  ia  held  that  a  oonrt  haa  no  power  to  make  anoli  aa 
order. 

NBOLiGENoa— Whsv  a  QassTioir  loa  thb  Juart  See  Btrger  t.  JItMoarl 
Pac.  Rp.  Co.^  112  Mo.  238;  84  Am.  Si  Rep.  879,  and  note  with  eaaea  ool- 
looted. 
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Wn«LB— UKDim  iHVLvmoa— DB0LABATIOK8  or  TiSTATOa  jm  Btidbhi 
If  A  will  ia  olaimed  to  hare  heen  made  under  nndne  inflnenoc^  deoiaift* 
tiona  of  the  teatator,  both  before  and  after  ita  exeontion,  may  bo  gtvea 
in  eridenoe  for  the  purpose  of  showing  hia  atate  of  mind.  Subaequent 
deolarationa  are  admissible  for  the  reason  that  the  oondition  of  flund 
asoertained  at  a  date  subsequent  to  the  ezooution  of  the  will  maj  ba 
presumed  to  hare  existed  at  a  prior  time. 

Wnxs— Undub  Imfluknox— Diolabationb  op  Tbstatob— Byinnroa  to 
Rbbot  PBiauMpnoK  Aruimo  pbom  NoHDisTBUonoK  07  Will.— Oon. 
ditions  and  deolarationa  of  a  testator  subsequent  to  the  exeontion  of  his 
will,  and  the  oontinuous  dominion  over  him  of  a  peraon  aoonsed  of  ex- 
erting undue  influenoe,  are  admissible  in  eiridenoe  for  the  purpose  of 
weakening  a  presumption  of  the  validity  of  the  will  to  be  drawn  from 
its  nondestruotion  during  a  period  of  ten  years. 

Wills— Umdob  iHTLauros— Ritainino  Will  Without  DaBTBUonoH.— 
When  a  will  ia  attacked  on  the  ground  of  undue  influenoe  in  ita  exeeu* 
tion,  and  the  party  alleged  to  have  exerted  such  influenoe  relies  upon  a 
presumption  of  the  Talidity  of  such  will  ariaiog  from  ita  nondeatmotioa 
during  a  period  of  ten  years,  and  offers  in  eridenoe  deolarationa  of  the 
teatator  that  the  will  had  been  made  by  him  and  oannot  be  broken, 
together  with  direotiona  to  resist  any  attempt  to  break  it^  suoh  pre- 
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flBsplioB  and  Um  inf ertuM  tritfaig  from  saoh  •vid«nM  maj  1m  wtik  and 
overooma  by  aridanoa  ahowing  that  anoh  nondaatniatioii  aa  wall  aa  aoah 
daaUrationa  and  diraotiona  wara  mada  whila  nndar  tha  aama  dalnaioa 
ar  domiaion  aa  aziatad  ar  waa  axartad  whan  tha  will  waa  mada. 

WiTiT4i  TTmnTB  ImrLUBKCS— Diolaxatiohs  ov  Tistatob  ii  SyiDSHo&— If 
a  win  ia  attaakad  oa  tha  groand  that  it  waa  azaeatad  andar  andaa  ia« 
flaaaaa^  daalaratiaoa  mada  by  tha  teatator  anbiaqaantly  to  ita  azaeaiUm 
aia  adialaaibla  la  aridanoa  to  ahow  that  tha  inflaanoo  axartad  aoeom* 
pliahad  ita  impropar  porpoMb  and  aabjaotad  tha  tastator'a  will  to  thai 
af  tiia  baaafiaiaiyy  in  tha  abaanoa  of  aach  a  ehanga  in  tha  ralatioa  of  tha 
partiaa  aa  laadara  aneh  taatinHmy  inadndaaibla.  In  ordar  to  rander  aaoh 
daalarationa  admiatibla  thay  naad  not  hara  baaa  nuula  ao  aaar  tha  data 
af  tha  will  aa  to  ba  a  part  of  tha  re$  gukt^  whaa  tha  fair  inf araaoa  from 
all  tha  aironmataaoaa  ia  that  thay  tmly  rapratant  tha  taatator'a  atata  ol 
auad  at  tha  tima  tha  will  waa  madat 

WiLU— Uhdixs  Imvlubhoe— EnDXNoa.— Faois  ahp  OiaoiniBTARan  0<v 
ovaaiiio  SuBnguamrLT  to  tha  azaaatioa  of  a  will,  and  ralating  to  tha 
aoaditloo  of  tha  taatator'a  mind»  and  tha  qaaation  of  fraad  and  nndna 
iaflnanaa  alaimad  to  hara  baaa  azareiaad  OTar  him  ara  admisaibla  in  ari* 
danoa  to  prova^  by  infarenoa  or  otharwiaa^  that  tha  aama  oonditiona  az« 
iatad  bafora  and  at  tha  tima  of  ita  azaoation  aa  aziitad  aftarwarda  oa 
thaaa  pointa. 

WUU— UkDUS   IhVLUBVOS— EyIDBNOI  of  SbnILI   DlOAT— DaaLAVATIOH* 

or  TnTAT0B.~If  a  will  ia  attaokad  for  nndna  inflnanoa  in  its  azeontion, 
faeta  and  eirenmttanoaa,  and  dadarationa  of  the  taatator  ooonrring  anb- 
aaqoantly  to  tha  azacntion  of  tha  will  tanding  to  ahow  the  atata  of  hia 
Blind  at  the  tima  it  waa  azeouted,  and  tha  faot  of  nndna  inflnanoa,  ara 
Bot  rendered  incompetent  or  inadmissible  by  aTidanoa  ahowing  that  al 
tha  tima  ol  the  azeention  of  tha  will  tha  taatator  waa  aaffsring  from 
aanile  decay. 

Wnxa  Obtaihbo  bt  Fbavd  ob  Uvdub  Ikylubhob  in  tbb  Fibct  Ihstahob 
Abb  YotD^  and  no  anbaeqnent  rafci6cation  will  render  them  valid  with* 
oat  a  formal  re-ezecntion  or  republication. 

Wiu«— Mbntal  Imoompbtksot  ov  TK8TAT0B.~Monomania  amoonting  to 
inaanity  npon  a  single  anbjeot  possessed  by  a  testator,  aa  arideaoed  by 
an  nneqoal  and  nnnatoral  disposition  of  hia  property  made  by  him  ia 
hia  will,  and  aneh  as  moat  aroid  it,  ia  anoh  an  insane  delusion  aa  rendara 
him  incapable  of  reasoning  on  that  particnlar  anbjeat,  and  ahowa  that 
ba  aasnmad  to  believe  to  ba  trna  that  which  haa  ao  fonndatioB  or  reason 
iafael 

Dunham  and  iVeaton,  Alfred  StmeUf  and  BUUVf  KinjAef 
amd  KlimhafiB^  for  the  appellant. 

O.  H.  Olea%on^  Smiley^  Smiih^  and  Stevem^  and  Uhl  and 
Cfune^  for  the  appellee. 

MoRTGOMSBT,  J.  On  the  twenty-fifth  day  of  Jane,  1891^ 
JameB  H.  Brown  died,  at  the  age  of  eighty*fonr,  leaving  an  es* 
tale  amounting  to  about  one  hundred  and  sixty  thousand  dol* 
Ian.  He  had  on  the  tenth  day  of  February,  1881,  executed  in 
due  form  an  instrument  as  and  for  his  last  will  and  testamenti 
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which  was  dnlj  admitted  to  probate  In  the  probate  ooori 
On  appeal  to  the  circuit  court  of  Kent  county  a  conteet  was 
made  on  the  two  grounda  of  mental  incapacity  of  the  teatator 
and  undue  influence  exerted  by  the  proponent,  Margaret  L 
Haines. 

The  proponent  and  contestant  are  full  sisters.  At  the  time 
of  the  execution  of  the  will  the  wife  and  mother  was  still  liy* 
ingy  and  the  natural  objects  of  the  testator's  bounty  were  the 
aged  and  invalid  wife,  and  the  two  sisters  who  are  here  liti« 
gants.  When  the  will  was  made  Mrs.  Hayden  was  a  resident 
of  Denver,  Colorado,  and  Mrs.  Haines  was  a  widow,  her  for* 
mer  husband,  Mr.  Rogers,  having  died  in  1880»  She  con- 
tinued to  reside  at  Grandville,  a  few  miles  from  the  city  of 
Grand  Rapids,  the  testator's  home.  The  will,  as  drawn,  con* 
tained  the  following  provision: 

''  I  give  and  bequeath  to  my  said  daughter  Margaretta  L 
Rogers  ten  thousand  dollars,  in  trust  for  the  benefit  of  my 
daughter  Alice  I.  Hayden,  wife  of  Charles  Hayden,  now  Uv« 
ing  at  Denver,  in  the  state  of  Colorado,  to  be  used  by  my  said 
daughter  Margaretta  L.  Rogers  for  the  benefit  and  support 
and  maintenance  of  my  said  daughter  Alice  L  Hayden  daring 
her  natural  life,  after  the  death  of  the  said  Charles  Hayden, 
her  husband,  and  at  any  time  when  from  personal  injury  or 
ill  health  he  shall  be  unable  to  support  his  wife  during  his 
lifetime,  and  to  be  paid  to  the  said  Alice  I.  Hayden  ondsr 
the  circumstances  and  upon  the  contingencies  last  above 
mentioned,  in  sums  and  at  such  times  as  in  the  judgment  of 
my  said  daughter  Margaretta  L.  Rogers  the  said  Alice  L 
Hayden  may  need  tlie  same;  and  after  the  death  of  the  said 
Alice  L  Hayden  I  give  and  bequeath  the  said  sum  of  tea 
thousand  dollars,  or  what  shall  remain  of  the  same  at  that 
time,  to  the  said  Margaretta  L.  Rogers,  her  heirs  and  assigns, 
forever.'* 

The  wife  waa  given,  in  lieu  of  dower  and  statutory  allow- 
ances, some  small  items  of  personal  property  in  the  hoos^ 
and  what  money  should  be  in  the  house  at  the  time  of  the 
testator's  death,  the  use  of  *the  homestead  during  her  life,  and 
a  further  provision  of  the  will  was  a  bequest  of  five  thousand 
dollars  to  Margaret,  in  trust  for  the  benefit  of  the  wife  during 
her  life,  the  residue  to  go  to  Margaret.  The  remainder  of  the 
estate  was  bequeathed  absolutely  to  Margaret,  and  she  was 
named  as  one  of  the  executors  of  the  will.  An  agreement 
waa  drawn,  bearing  the  same  date,  which  provided  that  Hon* 
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J.  W.  Ransom  was  to  act  as  managing  axecntor,  and 

to  Margaret.    This  agreement  was  signed  by  Margaret  witlua 

a  day  or  two  of  the  execution  of  the  wilL 

Both  the  question  of  undue  influence  and  mental  incapacity 
were  submitted  to  the  jury,  and  a  general  Terdict  against  the 
will  returned.  The  proponent  appeala,  and  assigns  error  upon 
tulings  as  to  the  admissibility  of  testimony,  upon  the  charge 
ef  the  oourti  and  upon  the  refusal  of  the  court  to  charge  as 
requested.  The  assignments  number  fimr  hundred  and 
t«enty*nine.  Many  of  them  have  been  abandoned,  and  such 
others  of  them  as  we  think  important  can  be  grouped  in  a 
manner  which  will  lead  to  an  understanding  ot  the  questions 
involved. 

It  18  first  contended  that  there  waa  no  testimony  in  the  case 
having  a  legitimate  tendency  to  show  that  the  testator  was 
mentally  unsound  at  the  time  of  the  execution  of  the  will,  in 
1881,  or  that  he  was  a  monomaniac  upon  the  subject  of  Alice's 
legitimacy;  and  in  this  connection  it  is  ui^^ed  that  the  two 
theories  of  contestant,  namely,  that  the  deceased  was  possessed 
of  an  insane  delusion  on  the  subject,  and  that  Margaret  had 
so  poisoned  her  father's  mind  as  to  induce  belief  in  her  false 
claim  as  to  Alice's  legitimacy,  are  at  variance.  It  ia  claimed 
that,  even  if  there  was  evidence  of  insane  delusion,  yet  under 
the  instructions  of  the  court  the  jury  were  permitted  to  treat 
a  mistake  of  fact  induced  by  false  evidence  as  amounting  to 
a  delusion.  It  is  also  claimed  that  the  court  erred  in  allow- 
ing too  Wide  a  range  to  contestant  in  the  introduction  of  tea- 
timony  as  to  the  declarations  of  the  testator  after  the  making 
of  the  will,  and  that  such  inquiry  should  be  limited  to  a  period 
80  near  the  date  of  the  execution  as  to  form  a  part  of  the  n$ 
getim.  It  is  also  claimed  that  subsequent  facts  and  oircum* 
stances  were  introduced,  and  that  these  were  incompetent 
It  is  contended  that  even  if  the  testimony  tending  to  show 
Bubsequeot  evil  influences  be  admissible  to  rebut  an  inference 
of  subsequent  ratification,  or  to  overcome  an  inference  in  favor 
of  freedom  of  action,  to  be  drawn  from  the  fact  that  the  will 
was  not  destroyed,  yet  such  testimony  is  not  competent  to  be 
considered  by  the  jury  as  tending  to  prove  the  original  exei^ 
cise  of  undue  influence,  and  that  in  the  present  case  the  jury 
were  permitted  to  consider  it  for  that  purpose  and  for  all  pur- 
poses; and  also  that  changed  conditions  rendered  the  testi- 
mony incompetent  to  prove  by  inference  undue  influence. 

The  case  as  made  out  by  the  contestant  was  most  extra* 
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ordinary.  The  oonteatant's  theory  is  that,  when  tlili  inttm* 
ment  was  made,  Mr.  Brown  bad  become  poesesaod  of  the 
notion  that  Alice  was  not  bis  daughter,  and  that  this  idea 
was  either  an  insane  delusion,  or  that  such  belief  was  induced 
by  the  proponent,  who  had,  with  the  purpose  of  inducing  him 
to  disinherit  her  sister,  poisoned  her  father's  mind  by  con* 
cocting  a  story  to  the  effect  that  many  years  before,  and 
within  a  year  prior  to  the  birth  of  Alice,  while  the  family  re- 
sided at  Adrian,  she  (Margaret),  upon  returning  from  school 
one  day,  discovered  her  mother  and  one  Dr.  Boyt  lying  on 
the  bed  together  in  a  compromising  position. 

The  evidence  offered  on  behalf  of  contestant  tended  to  show 
that  the  testator,  up  to  and  during  the  year  1880,  the  oocasioa 
of  her  last  visit  home  prior  to  the  making  of  the  will,  was 
very  affectionate  towards  her,  and  that  she  was  apparently 
his  favorite  as  between  the  two  daughters;  that,  prior  to  the 
time  of  making  the  will,  deceased  had  repeatedly  declared 
that  he  did  not  intend  to  make  a  will,  and,  in  effect,  that  be 
expected  his  property  to  go  to  his  children  in  equal  parts; 
that,  on  the  occasion  of  the  visit  at  Grand  Rapids  in  1880  sba^ 
in  a  confidential  conversation  with  her  sister,  stated  tiiat  she 
hoped  her  mother  would  outlive  her  father,  as  her  fathw 
would  be  likely  to  marry  again,  and  she  thought  her  mother 
would  not;  that  in  this  same  conversation  the  proponent  told 
contestant  that  her  father  was  an  unchaste  msn,  that  he  had 
been  intimate  with  two  of  her  aunts,  and  also  that  her  mother 
was  unchaste,  that  she  had  been  criminally  intimate  with 
Dr.  Hoyt,  and  that  she  (Alice)  was  the  daughter  of  Dr.  Hoyt; 
that  at  about  this  time  the  deceased  commenced  to  visit  hii 
daughter  Margaret  at  Grandville  more  frequently  than  before, 
and  that  upon  the  occasion  of  these  visits  he  would  return  to 
his  home  morose,  sullen,  and  irritable,  and  would  avoid  the 
society  of  his  wife;  that  he  visited  Margaret  the  Sunday  be- 
fore the  will  was  made,  and  that,  when  he  went  to  Mr.  Ran- 
som to  have  the  will  drawn,  it  was  with  the  purpose  of  entirely 
disinheriting  his  daughter  Alice;  that  he  was  only  induced 
by  Mr.  Ransom  to  make  for  her  the  uncertain  provision  finall/ 
incorporated  as  above  quoted;  that  he  afterwards  told  Mr. 
Ransom,  under  circumstances  which  may  well  lead  to  the 
inference  that  it  was  offered  as  explanatory  of  the  terms  of 
the  will,  that  Alice  was  not  his  daughter;  that  no  other  source 
is  shown  for  the  origin  of  this  story  than  Margaret;  that  MA^ 
garet  herself  testified  in  the  probate  court  that  she  did,  within 
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a  year  prior  to  Alice's  birth,  witness  conduct  oq  the  part  of 
htf  mother  and  Dr.  Hoyt  from  which  an  inference  of  Alice's 
illegitimaoj  could  fairly  be  drawn;  that  she  denied  having 
erer  repeated  the  story  except  to  her  first  husband,  who  died 
in  1880;  and  that  the  testator  from  this  time  on  showed  a 
eooIneBS  towards  Alice,  and  avoided  private  conversation  with 
her  on  her  subsequent  return  to  Qrand  Rapids;  that  on  one 
occasion  he  asked  her  if  she  had  told  Margaret  that  she 
wished  him  dead;  that  she  denied  the  story,  and  asked  that 
she  might  be  taken  to  Margaret,  that  she  might  deny  the 
story  to  her,  but  her  father  dissuaded  her;  that  Margaret 
often  visited  the  city,  and  held  conversations  with  her  father 
outside  of  the  house,  and  did  not  call  upon  her  mother;  that 
deceased  said  to  others  that  Alice  was  not  his  daughter;  and 
that  Margaret  afterwards  did  in  fact  tell  her  father  the  same 
thing  repeatedly  in  the  presence  of  Mr.  Brown's  nephew,  who 
was  his  attendant  in  the  later  years  of  his  life.  Some  of  these 
facts  were  denied,  but  many  of  them  stand  uncontradicted  on 
the  record.  Under  these  circumstances,  the  contestant  claims 
that  the  notion  of  which  Mr.  Brown  seemingly  became  poe- 
sefised  was  either  an  insane  delusion,  or  was  created  by  Mar- 
garet with  the  purpose  of  inducing  her  father  to  disinherit 
Alice. 

It  is  contended  that  these  two  positions  are  inconsistent. 
It  is  said  in  counsel's  brief: 

**  If  either  is  true,  the  other  is  not,  under  the  special  circum* 
stances  here  presented,  as  neither  good  nor  evil  influence  can 
be  exercised  over  a  crasy  man  on  the  very  subject  of  his  hal- 
lucination." 

But,  as  was  well  said  in  Woodbury  v.  Obear^  7  Gray,  472, 
by  Chief  Justice  Shaw: 

''In  the  case  of  monomania  and  insane  delusion,  a  person, 
by  artful,  &lse,  and  repeated  surmises  and  insinuations,  oper* 
ating  upon  a  sensitive  and  excitable  mind  of  another,  may 
foster  and  exasperate,  if  not  create,  an  insane  delusion,  and 
at  the  same  time,  and  by  the  same  means,  obtain  such  an  in« 
fluence  over  him  as  to  induce  him  to  make  a  will,  or  to  do 
any  other  act  which  he  would  not  have  done  but  for  the  ex« 
istence  of  the  insane  delusion,  and  the  undue  influence  con* 
corring  with  it." 

In  the  present  case  the  undue  influence  did  not  consist 
alone  in  the  statement  as  to  Alice's  illegitimacy,  as  is  claimed 
by  proponent,  but  other  untruthful  statements  are  claimed  to 
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bave  bMm  made  reflecting  on  her.  But  in  any  Tiew  it  doeB 
not  He  with  Margaret  to  aesert  that  the  eonteetant'a  theory 
removed  thequeation  of  mental  delusion  frmn  theeaae*  God- 
teatant  proved  that  the  deceased  did  become  poesessed  with 
the  belief  that  Alice  waa  not  his  child*  The  only  source  firom 
which  any  evidence,  convincing  or  otherwise,  oould  have  been 
derived,  so  far  as  this  case  shows,  was  Margaret,  and  she  on 
oath  denied  having  communicated  it  to  anyone  who  eould  in 
turn  communicate  it  to  her  father  at  a  time  when  the  effect 
produced  could  have  followed.  If  her  story  was  true,  there 
was  strong  evidence  to  show  the  existence  of  delusioni  and 
she  cannot  predicate  error  on  the  assumption  of  its  falsity; 
but  if  it  fails,  an  inference  equally  strong  that  she  made  use 
of  this  story  with  her  father  arises. 

Was  there  any  testimony  tending  to  show  the  existence  of 
the  insane  delusion  at  the  time  of  the  making  of  this  will? 
It  is  conceded  that  the  theory  of  Alice^s  illegitimacy  and  Mra» 
Brown's  infidelity  are  unfounded  in  fact,  and  Margaret,  the 
only  person  who  has  raised  a  fair  suspicion  of  Alice's  illegiti- 
macy, denies  having  communicated  the  circumstance,  known 
only  to  her,  to  her  father.  We  have,  then,  a  case  here  of  a 
father,  thirty-five  years  after  the  birth  of  his  child,  whom  he 
has  always  treated  as  his  own,  and  with  marked  affeotiout 
conceiving  all  at  once  that  she  is  a  bastard.  It  is  true  that 
there  is  no  evidence  of  the  testator^s  prior  declaration  to  this 
effect,  but  there  is  the  fact  that  he  {Hractically  disinherited 
her,  and  the  further  faet  that  he  afterwards  told  hia  confi- 
dential advisor,  who  drew  the  will,  that  she  was  not  his  child, 
under  circumstances  fairly  justifying  an  inference  that  he  gave 
this  statement  to  Mr.  Ransom  in  explanation  of  his  unnatural 
purpose  to  disinherit  her.  These  and  other  similar  declara- 
tions made  after  the  ifeiaking  of  the  will  were  competent  to 
show  the  existence  of  the  delusion  at  that  time.  The  rule  is 
well  settled  that  evidence  of  declarations  of  the  testator  both 
before  and  after  the  making  of  the  will  may  be  given  for  the 
purpose  of  showing  the  state  of  mind  of  the  testator.  Sub- 
sequent declarations  are  admissible  for  ttie  reason  that  the 
condition  of  mind  ascertained  at  a  date  subsequent  to  the 
execution  of  the  will  may  be  presumed  to  have  existed  at  a 
prior  time:  Waterman  v.  Whitney^  11  N.  Y.  167;  62  Am.  Dea 
71;  BeatMM  v.  Ctcotto,  12  Mich.  459;  Earring  v.  AU§n,  36 
Mich.  606;  Mooney  v.  OtsMj  22  Kan.  6a 

The  testimony  relating  to  the  subsequent  oonditiooa  and 
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declarations  of  the  testator,  and  the  oontiauoQS  dominion  orer 
him,  wae  admissible  for  the  parpoee  of  weakening  the  pre- 
■amption  of  the  validity  of  the  will  to  be  drawn  from  its  nan* 
destnietion  during  the  period  of  tea  yeare.  The  proponent 
relied  upon  this  pfosnmpdoa,  and  also  oflbred  testimony  tend* 
ing  to  show  the  declarationB  by  the  testator  that  this  wiU  had 
been  made  by  him  and  conld  not  be  broken,  and  evidenee  of 
direotiona  to  Margaiet  to  resist  any  attempt  to  break  the  will 
to  the  utmost  It  was  elearly  competent  to  meet  this  infeiv 
enoe  as  well  by  this  affirmative  showing  as  by  testimony  to 
show  that  Bach  nondestmction,  as  well  as  such  affirmatiTe 
directions,  were  made  while  nnder  the  same  delusion  or  do- 
minion as  existed  or  was  exerted  when  the  will  waa  made. 

Is  evidence  of  subsequent  declaration  admisrible  as  tending 

to  show  the  fact  that  the  inflaenoe  exerted  accomplished  its 

improper  purpose,  and  subjected  the  testator's  will  to  that  of 

the  beneficiary?    It  is  difficult  to  perceive  why,  on  principlOi 

SQch  testimony  is  not  to  be  received  ibr  this  purpose.    The 

state  of  the  testator's  mind  at  the  very  time  of  the  execution 

of  the  will  is,  it  is  of  course  clear,  the  question  to  be  solved; 

but  it  very  rarely  occurs  that  this  state  of  mind  can  be  shown 

by  declarations  made  at  the  very  moment  of  the  execution  of 

the  will.    To  use  the  contestant's  theory  in  this  case  as  an 

illustration,  we  find  Mr.  Brown  suddenly  growing  cool  towards 

his  favorite  daughter;  we  find  him  possessed  of  the  belief  in 

her  illegitimacy — a  belief  engendered   by  Margaret,  as  the 

only  person  who  had  either  the  alleged  data  or  the  influence 

with  him  to  induce  such  belief —  while  the  relations  between 

him  and  Margaret  remained  the  same.    While  there  is  no 

material  change  in  circumstances,  he  declares  the  existence 

of  this  belief  in  his  mind.    May  this  not  be  received  as  tend« 

ing  to  show  that  he  held  this  belief  when  he  made  the  will? 

Counsel  criticise  the  rule,  as  giving  reflex  action  to  such 

testimony.    But  if  the  existence  of  the  insane  delusion  may 

thus  be  shown,  why  not  the  existence  of  a  sane  belief  induced 

by  fraud?    The  authorities  sustain  the  ruling  of  the  trial 

judge  on  this  point:  Porter  v.  Throop^  47  Mich.  S18;  Beaubiin 

T.  CicotU,  12  Mich.  469. 

It  is  strenuously  insisted,  however,  that  the  present  case  is 
distinguishable  from  PorUr  v.  Throop,  47  Mich.  813,  in  that 
the  period  covered  by  the  subsequent  testimony  was  longer  in 
this  case,  and,  further,  that  the  circumstances  in  the  Porter 
case  remained  the  same,  while  in  the  present  case  they  were 
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changed;  that  Margaret  had  remarried,  andooine  to  live  with 
the  father;  that  the  mother  had  died;  and  that  the  testator*! 
mind  had  become  weakened.  There  cannot  well  be  a  middle 
ground  between  the  doctrine  held  in  eome  oases,  that,  to  ren- 
der such  declarations  admissible,  they  most  be  made  so  near 
the  date  of  the  will  as  to  be  a  part  of  the  re$  ge9U^  and  the 
rule  to  be  dedaced  from  Bsaubien  y.  CieoUey  12  Uich.  468, 
Earring  y.  AUen^  25  Mich«  SOS,  and  other  Michigan  oases, 
that  SQch  declarations  are  admissible  in  any  case  where  the 
fair  inference,  from  all  the  circamstanoes,  is  that  they  traly 
represent  the  testator's  state  of  mind  at  the  time  the  will  was 
made.  We  think,  ander  the  circumstances  of  the  present 
case,  there  was  no  such  change  in  the  relations  of  the  parties 
as  rendered  such  testimony  inadmissible.  The  testimony 
offered  by  the  contestant  tended  strongly  to  show  that 
Margaret's  dominion  over  her  father  began  in  1880,  and  was 
continued  down  to  the  time  of  his  death. 

The  most  serious  question  in  this  case  is  whether  sueh 
testimony  was  admissible  for  the  purpose  of  showing  that  the 
will  was  induced  by  fraud  and  undue  influence  exerted  at  the 
time.  It  is  the  theory  of  the  contestant  that  the  belief  in  her 
illegitimacy  had  been  induced  before  the  will  was  made;  that 
this  belief  was  kept  alive  by  Margaret  from  that  time  on;  that 
all  these  transactions  were  connected  so  closely  as  to  consti- 
tute really  one  continuous  effort  by  Margaret  to  create  and  to 
fan  and  to  keep  alive  this  belief  to  her  profit,  by  first  causing 
the  will  to  be  made,  and  by  thereafter  preventing  its  reyo- 
cation  by  the  same  means;  and  that  all  that  was  done  in  this 
regard  was  simply  in  furtherance  of  one  fraudulent  scheme, 
which  related,  not  only  to  the  inducing  of  the  will,  bat  the 
prevention  of  its  revocation. 

In  Cook  V.  Perry^  48  Mich.  626,  Cook  was  charged  with 
having  made  fraudulent  representations  as  to  the  character 
and  ownership  of  certain  lands.  Evidence  was  offered  of 
subsequent  statements  made  by  Cook,  which  constitated  sub- 
stantially a  repetition  of  the  representations  previously  made, 
and  which  were  relied  upon  as  evidence  of  fraud.  The  court 
say: 

*'  It  is  obvious  that  it  could  not  be  used  as  substantive  proof 
of  the  alleged  false  statements  constituting  the  fraad  and 
causing  the  injurious  result.  The  mischief  had  been  done, 
and  it  could  not  possibly  be  charged  to  subsequent  fialsehoods. 
But  evidence  which  is  not  admissible  for  one  purpose  is  often 
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lawful  for  another,  and  it  is  not  nncoromon  to  make  proof  of 
matters  occurring  after  the  consummation  of  the  wrong  in 
order  to  identify  the  agency  which  produced  it|  or  fortify  the 
antecedent  indications." 

In  the  present  case  all  the  facts  and  circumstances  occur* 
ring  after  the  making  of  the  will  were  facts  and  cir- 
mimstances  with  which  Margaret  was  connected,  and  were 
admissible  as  tending  to  identify  the  agency  which  produced 
the  original  result,  and  as  tending  to  fortify  antecedent 
indications. 

The  case  of  Porter  ▼.  Throop,  47  Mich.  818,  is  also  instruct- 
Ito  upon  this  point  In  that  case  the  fact  of  undue  in* 
fluence  in  procuring  the  will  was  established  in  the  main  by 
testimony  showing  the  subsequent  facts  and  circumstances 
with  which  the  party  concerned  in  exerting  the  undue  in« 
fluence  was  connected.  In  fact,  the  circumstance  chiefly  re- 
lied upon  by  Mr.  Justice  Cooley,  in  reaching  the  conclusion 
that  there  was  undue  influence,  occurred  two  years  after  the 
will  was  made.  This  decision  has  been  vigorously  criticised 
by  counsel,  but  the  case  was  ably  argued  by  eminent  counsel, 
and  was  undoubtedly  given  the  usual  profound  consideration 
accorded  to  cases  written  by  Mr.  Justice  Cooley,  and  we 
should  hesitate  long  to  overthrow  the  doctrine  of  the  case. 
We  think  the  doctrine  of  Porter  ▼.  Throop,  47  Mich.  818,  is 
but  an  application  of  the  general  rules  adopted  in  numerous 
decisions  in  this  State  relating  to  what  is  requisite  as  proof 
of  fraud. 

In  (yOonneU  y.  Segar,  25  Mich.  867,  878,  Ohristiancy, 
C.  J.,  said: 

**  The  jury  were  told  they  could  not  infer  fraud,  and  that 
it  could  not  rest  upon  implication.  We  know  of  no  snch  rule 
of  evidence  in  reference  to  the  question  of  fraud.  It  is,  like 
any  other  fact,  to  be  proved  by  any  facts  and  circumstances 
wUch  satisfy  the  mind  of  its  existence,  and  may  be,  and 
generally  is  (when  found),  inferred  from  circumstanceSi  and 
cannot  often  be  proved  in  any  other  way.'' 

In  Son  V.  Miner,  67  Mich.  410,  412,  it  is  said  by  Mr.  Jus- 
tice Morse: 

*'  Fraud  is  seldom  capable  of  direct  proof.  It  must  be  es- 
tablished by  facts  and  circumstances  taken  together,  and  the 
natural  inferences  to  be  drawn  therefrom,  which  will  satisfy 
the  ordinary  unbiased  man,  either  as  a  juror  or  outside  the 
jury-box,  that  it  exists.'' 
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In  Fr&tUiB  Y.  Batet,  93  Mi<sh.  239,  it  was  said: 

*'  We  think  this  oourt  has  never  -eyinoed  the  parpoae  of 
creating  one  role  of  evidence  which  shall  applj  in  wiU 
cases,  but  which  is  not  to  be  adopted  in  any  other."' 

The  charge  of  the  learned  circuit  judge  upon  that  subject 
was  as  follows: 

*'  Ifi  howeyer,  you  find  that  the  will  was  yalid  at  tha  tuse 
of  its  execution,  it  remained  yalid  and  is  yalid  now,  tmlaas  it 
has  been  revoked,  which  is  not  claimed  by  the  contestants 
The  condition  of  the  mind  of  the  testator,  nor  any  undue  in- 
fluence exercised  over  him  after  the  execu&>n  of  the  will, 
could  not  invalidate  it,  and  no  such  claim  is  made  in  this 
case.  The  law  permits,  however,  the  facts  and  circumstances 
occurring  after  the  execution  of  the  will  to  be  shown  relating 
to  the  condition  of  the  testator's  mind,  and  the  questioo  of 
fraud  and  undue  influence  claimed  to  have  been  exercised 
over  him,  for  the  purpose  of  proving,  by  inference  or  other- 
wise, that  the  same  conditions  existed  before  and  at  the  time 
of  the  execution  of  the  will  as  existed  afterwards  on  theee 
points." 

We  think  this  charge  comes  within  the  ruling  of  the  oaae 
of  Porter  y.  2%roop,  47  Mich.  818,  and  should  be  sustained. 

It  is  urged  that  the  evidence  shows  that  the  testator  was 
suffering  senile  decay,  and  that  this  fact  renders  incompetent 
much  of  the  testimony  relating  to  subsequent  facts  and  cir- 
cumstances and  subsequent  declarationsi  tending  to  show  the 
state  of  mind  of  the  testator  at  the  time  of  making  tiie  will, 
and  the  fact  of  undue  influence.  The  record  discloses  that 
there  was  a  gradual  weakening  of  mental  power  of  the  testa* 
tor  after  the  making  of  the  will,  and  it  is  claimed  by  the  con- 
testant that  this  weakening  antedated  the  making  of  the  will, 
and  that  the  testimony  was  sufficient  to  justify  a  finding  to 
that  effect.  Did  this  fact  of  senile  decay  render  testimony 
relating  to  subsequent  acts  or  declarations  inadmissible? 
The  cases  relied  upon  to  support  the  contention  of  the  pro- 
ponent  are  Ruding  v.  BtuUng^  86  N.  J.  Bq«  608;  Henter  v. 
Herster,  122  Pa.  St.  239;  9  Am.  St.  Bep.  95;  ShaiUr  y.  Sum- 
8teadj  99  Mass.  112. 

In  ShaiUr  v.  ButMUadf  99  Mass.  112,  the  will  was  made  in 
April,  1853.  The  contestant  offered  to  show  that  in  July, 
1854|  the  testatrix  was  suffering  from  paralysis.  This  was 
excluded  as  being  too  remote,  and  not  tending  to  show  her 
mental  condition  in  1853.     The  court  say  of  this  ruling: 
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^To  a  great  extent  it  must  be  left  to  the  pierfdtng  judge 
to  determine,  upon  the  facts  before  him,  how  far  evidence  of 
this  description  may  have  a  tendency  to  throw  light  on  the 
&ct  to  be  fonndy  namely,  the  actual  condition  at  the  date  of 
the  wilL  .  .  •  •  We  do  not  perceive  any  reason  to  diflPer 
fixMn  the  judge  in  the  limit  here  applied.  After  July,  1864, 
her  mental  condition  must  have  been  greatly  changed.  Her 
idvanoed  age,  and  the  paralysis  with  which  she  was  at  that 
time  seised,  seem  to  make  that  period  a  proper  limit  for  the 
eridence  offered." 

It  will  be  seen  that  this  was  not  a  case  of  progressive  de* 
eay,  but  that  the  intervening  fitet,  namely,  the  attack  of 
paralysis,  was  deemed  of  controlling  effect. 

We  quote  from  Rusting  v.  RuMng,  86  N.  J.  Eq.  608,  all 
that  is  said  by  the  court  on  that  subject: 

''More  than  two  years  after  this  will  was  sicked  the  con- 
testant's son  was  invited  by  his  father  to  visit  him,  and  dur* 
ing  the  visit  the  testator  expressed  dissatisfaction  with  his 
will,  and  a  desire  to  change  it.  An  altercation  then  arose 
among  the  sons  in  their  father's  presence,  and,  after  an  inter- 
view apart  with  the  two  favored  sons,  the  testator  said  he 
could  not  have  this  trouble,  and  the  will  must  remain  as  it 
was.  Aside  from  the  denial,  on  the  part  of  the  proponents, 
that  such  an  occurrence  took  place,  we  think  that  it  is  not  to 
be  inferred,  from  this  instance  of  acquiescence  by  the  testa- 
tor, that  his  will,  made  so  long  before,  was  the  offspring  of 
these  sons'  influence.  The  evidence  makes  it  quite  plain 
that,  at  this  later  date,  senile  decay  had  made  considerable 
inroads  upon  the  testator's  mind,  and  its  operations  then  are 
not  reliable  indicia  of  what  they  might  have  been  when  the 
will  was  executed." 

The  court  in  that  case  is  weighing  the  evidence — some- 
thing we  do  not,  under  our  practice,  possess  the  power  to  do. 
The  implication  from  the  whole  case  is  not  that  this  testi- 
mony was  incompetent,  but  that  it  was  insuflScient  to  satisfy 
the  court.  An  examination  of  the  case  shows  that  the  first 
question  determined  is  the  power  of  the  court  to  go  into  the 
evidence,  and  after  determining  this,  the  court  proceeds  to 
weigh  the  evidence,  and  announces  a  conclusion  on  the  facts. 

The  case  of  HersUr  v.  Hersier,  122  Pa.  St.  239,  9  Am.  St. 
Bep.  95,  was  also  determined  upon  its  facts,  the  court  deem- 
ing the  evidence  sufficient,  and  approving  a  rule  for  the  guid- 
ance of  the  court  in  such  cases,  stated  as  follows* 
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^  If  the  testimony  is  snch  that  after  a  fair  and  impartial 
trial,  resulting  in  a  verdict  against  the  proponents  of  the 
alleged  will,  the  trial  judge,  after  a  careful  review  of  all  the 
testimony,  would  feel  constrained  to  set  aside  the  verdict  as 
oontrary  to  the  manifest  weight  of  the  evidence,  it  cannot  be 
said  that  a  dispute,  within  the  meaning  of  the  act,  has 
arisen.'' 

The  case  cannot  be  deemed  authority  in  this  state,  firom  the 
fact  that  this  court  exercises  no  such  control  over  verdicts  of 
juries  as  it  is  manifest  from  this  opinion  that  the  supreme 
oourt  of  Pennsylvania  assumes  under  their  practice.  Bat, 
upon  the  subject  of  the  effect  of  senile  decay  as  affecting  the 
admissibility  of  testimony,  some  language  of  the  court  is  per- 
tinent, and  it  does  not  tend  to  support  the  contention  of  pro- 
ponent here.    We  quote: 

*'  The  limitations  which  govern  the  admission  of  this  quality 
of  evidence  must  depend  largely  on  the  character  of  the  on* 
soundness  attempted  to  be  proved.  There  are  types  of  men* 
tal  unsoundness  which  appear  suddenly,  and  may  be  of  short 
duration,  and  in  such  cases  the  proof,  to  be  of  any  avail,  must 
come  near  to  the  precise  time  when  the  act  was  performed; 
but  the  decadence  of  old  age,  and  many  forms  of  mental  de- 
rangement and  imbecility,  are  of  slow  advancement,  and  proof 
of  their  distinct  development  at  any  given  period  will  afford 
pretty  clear  ground  to  infer  their  existence  for  a  long  period, 
either  before  or  after,  with  a  considerable  degree  of  certainty." 

Complaint  is  made  of  an  instruction  of  the  circuit  judge  to 
the  effect  that  if  the  will  was  obtained  by  fraud  in  the  first 
instance  it  was  then  void,  and  that  it  continued  to  be  void, 
and  that  no  subsequent  ratification  would  be  good  for  any- 
thing without  a  formal  re-execution  or  republication  of  the 
document.  We  think  there  was  no  error  in  this  instruction. 
Evidence  of  the  statements  of  the  testator  acknowledging  the 
will  were  competent  as  bearing  upon  the  question  of  whether 
the  will  was  in  fact  executed  freely  at  the  time  it  was  made, 
and  was  admitted  by  the  circuit  judge  for  this  purpose;  but^ 
if  invalid  at  the  time  of  its  execution,  nothing  short  of  a  !•• 
publication  would  make  it  valid.  This  question  was  direettj 
ruled  in  Chaddick  v.  Baley^  81  Tex.  617.  See  also  Lamb  y, 
Oiriman,  26  Ga.  625. 

The  claim  of  proponent  that  the  charge  upon  the  subject  of 
mental  delusion  was  such  as  to  leave  it  open  to  the  jury  ta 
infer  that  a  mere  mistake  of  fact  might  amount  to  delusion  is 
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based  upon  thai  portion  of  the  charge  of  the  court  in  which  it 
was  said: 

'^If  yon  shall  find  as  matter  of  fact  that,  at  the  time  the 
will  in  question  was  executed,  the  testator  was  laboring  un* 
der  an  insane  delusion  or  mania,  from  whatever  source  he 
may  have  derived  it,  that  this  story  was  true;  that  he  came 
to  believe  it  was  true,  and  acted  upon  that  belief;  and  that  it 
was  the  cause  of  his  making  the  unequal  disposition  of  his 
property  evidenced  by  the  terms  of  the  will,  as  between  his 
wife  and  daughter;  when,  in  fact,  the  whole  story  was  false, 
and  had  no  reason  or  probability  for  its  foundation,  then  I 
charge  you  that  that  was  such  a  mental  delusion  or  mental 
derangement  as  would  avoid  the  will." 

We  think,  in  view  of  what  was  further  said  in  the  charge 
upon  the  subject  of  insane  delusion,  that  this  instruction 
could  not  have  misled  the  jury.  The  court  further  charged 
the  jury: 

*^  Monomania  is  insanity  upon  a  siugle  subject  It  is  an 
insane  delusion  which  renders  the  person  afflicted  incapable 
of  reasoning  on  that  particular  subject;  he  assumes  to  believe 
that  to  be  true  which  has  no  foundation  or  reason  in  fact  on 
which  to  found  his  beliefi'' 

Again: 

**A  person  persistently  believing  supposed  facts  which  have 
no  real  existence,  against  all  evidence  and  probability,  and 
conducting  himself  upon  an  assumption  of  their  existence,  is, 
so  far  as  such  facts  are  concerned,  under  an  insane  delusion.'' 

We  think  these  instructions  correctly  embodied  the  law  upon 
the  subject,  and  were  well  calculated  to  correct  any  misappre- 
hension which  might  arise  upon  the  instruction  first  quoted. 

We  are  convinced,  by  a  careful  examination  of  the  whole 
case,  that  there  was  no  material  error  committed  to  the  pre- 
judice of  the  proponent,  and  that  there  was  ample  testimony 
to  justify  the  verdict  of  the  jury. 

The  judgment  will  be  affirmed. 

The  other  justices  concurred. 

Wills— Ck)NTi8nNo  loa  Undus  Inpluxnob— Dsqlasatiohs  ov  Tmta- 
TQB. — ^This  question  is  thoroughly  discussed  in  tht  monographio  notes  to 
In  re  ffea$*9  Will,  31  Am.  St  Rep.  690,  and  Jack»m  v.  Knffmh  8  Am.  Deo. 
385.  See  also  Thompson  v.  Ish,  99  Mo.  160;  17  Am.  St.  Bep.  66%  and  £0110 
^  Moore,  151  Mass.  S7;  21  Am.  St.  Rep.  430. 

Wills— Etfxct  or  Insanx  Delvsiov  ov  Tistatob. — A  wiU  Is  faiTali- 
iated  by  a  delusion,  when  it  is  the  result  of  the  delusion,  bnt  nol  siborwiaet 
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£mmy.  PoTMMb  M  Chu  640;  71  Am.  Dm  147,  ud  aoioi  GMm  r.  Ukm% 
45  AU.  878;  6  Am.  Rep.  703;  PoU§r.  Houm,  6  Gk.  324;  80  Am.  Dm^  82^ 
and  note.  Bat  if  tht  deliuioa  wm  not  pretenl  inflaenaing  ih«  taatelir 
when  he  made  the  will,  the  will  U  Talid:  PoUer  t.  Jome*^  20  Or.  881. 

Wiua— CovnRiHO    lom     Ukdub    iMFLUJorox— Etidsvoi.— Cnoni- 
ff^MHt  8ee  eztnided  note  to /ii  ffv  Aif^e  If i0;  81  Am.  Bt  Rep.  668i 
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IsLB  Bailway  Company. 
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BffBnr  Railways— MuNioiPAL  Gontbol — OnDDiAiroa  OovaiRainro  Salb 
OV  XiOKKiB. — ^The  rights  and  fraachieee  of  a  atreet  railroad  company 
aro  not  destioyed  or  nnroaeonably  impaired  by  a  eity  ordinanoe  roqvtr> 
Ing  it  to  aell  tiekete  to  all  pertons  applying  therofor  on  each  of  iti  can 
and  to  be  good  for  tranaportation  over  iti  entire  ronte  cr  any  portion 
thereof,  trareling  oontinaously  either  way  between  oertain  honre  at  tho 
rate  of  eight  tickets  for  twen^-five  oenta.  Sach  ordinance  may  proTide 
for  ita  enforeemoBt  by  making  eaoh  day'b  neglect  to  comply  therewith 
OB  cffmie  pnaiohable  by  fine^  and  anthoriang  the  ooUeotion  of  amok  flna 
in  an  action  at  law. 

iiBBBr  Railways— MamoiPAL  Control  Umdbr  Risbbtatiov  zir  Or»e- 
MANcn. — ^If  the  manioipal  ordinance  nnder  which  a  street  railroad  ia 
operating  contains  a  reservation  of  the  right  *'to  make  snob  further 
mles,  orders,  or  regnlations  as  may  from  time  to  time  be  deemed  nsoee 
aaiy  to  protect  the  interesti  safety,  welfare  or  accommodation  of  tho 
pnblio"  the  right  is  reserved  to  enact  an  ordinance  providing  that  tho 
railway  company  shall,  for  the  accommodation  of  the  public,  keep  tickets 
for  sale  npon  the  cars.  It  cannot  be  contended  that  the  relation  ore* 
ated  by  the  first  ordinance  was  contractual,  and  at  the  same  time  thaf 
the  reaervation  was  of  the  right  to  enact  police  regnlations  only.  The 
right  to  exercise  police  power  exists  independent  of  thcTOservation,  and 
cannot  be  bartered  away.  The  contract  relation  created  by  aach  oiw 
dinance  is  not  nnilateral  nor  intended  as  a  shield  for  the  railway  com- 
pany alone. 

BimUT  RAILWAYB-*-MuyiOCPAX.   COKTBOL—COVSTITUTIOKAL    LaW.— WhCQ 

power  is  conferred  by  statute  npon  a  municipality  to  refuse  its  consent 
to  the  operation  of  a  street  railway  in  its  street»  its  right  is  absolute 
and  its  power,  in  the  first  instance,  to  impose  conditions,  is  unlimited, 
and  the  nature  of  the  conditions  imposed  does  not  depend  npon  othor 
grants  of  power.  Respecting  the  imposition  of  further  conditions  after 
consent  given,  it  is  only  necessary  that  the  mnnicipality  keep  within 
the  acope  of  the  reservations  retained. 

IfuHioiPAL  CoBPORATioiis — CoMSTauoTioir  ov  Ordivancis.— Whenamuni- 
oipal  ordinance  is  good  in  part  and  bad  in  part,  it  ia  only  necessary,  ia 
order  to  maintain  the  ordinance^  that  the  valid  and  invalid  parts  be  ao 
distinct  and  independent,  that  the  invalid  may  be  eliminated,  and  what 
remains  contain  all  the  essentials  of  a  complete  ordinance. 

IfVHioiPAL  CoRFORATiOKs.— OfiDiNANCxa  CoNTAiNiMO  Qrantb  may  partako 
of  the  nature  of  contracts,  yet  they  are  none  the  less  by-laws,  and  hnv« 
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Ifae  force  and  •ffec^  in  faror  of  the  mnnieipality,  and  againil  panona 
Ixmnd  thereby,  of  Uwe  passed  by  the  legislature  of  the  state.  Tha 
power  to  enact  them  invoUea  all  the  inoidenta  necessary  to  giro  affeol 
thereto. 

UuiriciPAL  Ck>BPOBATTOiis— RiGBT  vo  Bkpoboi  OBDiirAiron  BT  FnoL— 
Irrespective  of  atatatory  authority  a  mimieipality  has  implied  power  to 
proTide  tor  the  enforcement  of  ita  ordinances  by  the  imposition  of  rea* 
eonable  and  proper  fines. 

HosidPAL  C0RP0RATI0V8— Riosr  TO  IEmiobos  Obdhtaitob  bt  Von.— 
The  reservation  in  an  ordinanoe  of  tha  right  to  impose  further  oondl^ 
tions  involTcs  tha  right  to  provide  for  the  enforoement  of  anoh  MndL 
lions  by  the  imposition  of  reasonable  and  proper  fines. 

John  /•  Speedy  for  the  relator. 

Edwin  F.  Conely  and  Orla.  J?.  TbyloTy  for  the  respondent 

McGbath,  J.  Bespondent,  by  virtne  of  an  ordinanoe 
adopted  in  1865,  is  operating  a  street  railway  in  the  oit/ 
of  Detroit,  and  this  is  an  application  for  a  mandamui  to 
compel  it  to  comply  with  the  provisions  of  an  ordinanoe 
enacted  in  January,  1898,  requiring  it  to  *4ssue  and  sell 
by  ita  conductorB  or  other  duly  authorized  agents,  to  persons 
applying  therefor,  upon  each  and  every  oar  operated  by  said 
company  within  the  limits  of  the  city  of  Detroit,  tickets,  to 
be  good  for  transportation  over  the  entire  routo  of  said  com- 
pany, or  any  portion  thereof  traveling  continuously  either 
way  between"  certain  hours,  at  the  rate  of  eight  tickets  for 
twenty*five  cents.  The  ordinance  contains  separate  sections 
making  each  day's  n^lect  to  comply  therewith  an  offense 
punishable  by  fine,  and  providing  Sot  the  collection  of  such 
fine  in  action  at  law. 

Bespondent^  as  assignee  of  the  Fort  Wayne  and  Blmwood 
BaUway  Company,  is  operating  a  street  railway  under  an 
ordinance  passed  January  81,  1865,  and  the  amendmente 
thereto  since  enacted.  The  rate  of  fare  was  originally  fixed 
at  five  cente,  but  by  an  amendatory  ordinance  passed  in  1889 
it  was  provided  that  said  company  should  issue  and  sell 
ticketo  good  for  transportetion  between  certein  hours  at  the 
rate  of  eight  tickete  for  twenty-five  cente.  Bespondent  ao» 
oepted  that  ordinance,  as  it  had  those  previously  enacted* 
It,  however,  refuses  to  accept  the  ordinance  enacted  in  Jan* 
uary,  1893,  or  to  comply  with  ite  terms.  It  answers  thai 
anch  tickete  are.  kept  for  sale  at  certain  places;  that  there 
tat  ^ther  street  railway  companies  operating  railways  within 
the  litii^ts  of  the  city  of  Detroit  not  regulated  in  respect  of 
tickete  bf  ihii  or  any  other  ordinance;  and  sete  forth  the 
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following  reasons  why  it  should  not  be  compelled  to  oomplj 
with  the  provisions  of  the  ordinance: 

1.  The  company  is  furnishing  the  tickets  in  reascmaUo 
quantities  and  in  reasonable  places. 

2.  The  ordinance  is  illegal  and  void  in  this: 

(a.)  That  the  common  council  of  the  city  of  Detroit  htm 
no  authority  to  pass  any  such  ordinance. 

(6.)  That  the  relations  of  the  city  of  Detroit  with  the  re- 
spondent are  of  a  contractual  nature,  and  the  same  oannot 
be  in  this  regard  enforced  by  penal  ordinance. 

(c.)  That  the  ordinance  seeks  to  regulate  the  internal  and 
business  affairs  of  the  respondent. 

(d.)  That  the  ordinance  is  penal  and  invalid,  because  it 
undertakes  to  select  one  individual  and  punish  him  fiar  a 
violation  of  it. 

(e.)  That  the  ordinance  is  unequal  in  its  operation. 

(/.)  That  the  ordinance  is  not  a  proper  exercise  of  the 
police  power  delegated  to  the  municipality. 

The  Fort  Wayne  and  Elmwood  Railway  Company  was  on 
ganized  in  February,  1865,  under  chapter  94  of  Howell's 
Statutes.  Said  act  was  subject  to  amendmenti  and  in  1867 
the  following  section  was  added  thereto: 

*'A11  companies  or  corporations  formed  for  such  purposes 
shall  have  the  exclusive  right  to  use  and  operate  any  street 
railways  constructed,  owned,  or  held  by  them;  provided  that 
no  such  company  or  corporation  shall  be  authorised  to  con- 
struct a  railway  under  this  act  through  the  streets  of  any 
town  or  city  without  the  consent  of  the  municipal  authorities 
of  such  town  or  city,  and  under  such  regulations  and  upcm 
such  terms  and  conditions  as  said  authorities  may  from  time 
to  time  prescribe;  provided  further,  that  after  such  consent 
shall  have  been  given  and  accepted  by  the  company  or  cor- 
poration to  which  the  same  is  granted  such  authorities  shall 
make  no  regulations  or  conditions  whereby  the  rights  or 
franchises  so  granted  shall  be  destroyed  or  unreasonably  im- 
paired, or  such  company  or  corporation  be  deprived  of  the 
right  of  constructing,  maintaining,  and  operating  such  rail- 
way in  the  street  in  such  consent  or  grant  named,  pursuant 
to  the  terms  thereof." 

The  ordinance  of  1865,  under  which  said  company  began 
operations,  contained  the  following  reservation,  which  is  still 
in  force: 

"  It  is  hereby  reserved  to  the  common  council  of  the  city  of 
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Detroit  the  right  to  make  raoh  farther  raleSi  orders,  or  rego* 
lations  m  may  from  time  to  time  be  deemed  neoeseary  to 
protect  the  interest,  safety,  welfare,  or  accommodation  of  the 
pabUo  in  relation  to  said  railway.^ 

In  the  absence  of  this  reservation  in  the  ordinance  it  conid 
not  be  said  that  the  rights  and  franchises  of  the  respondent 
are  destroyed  or  unreasonably  impaired  by  the  requirement 
sought  to  be  enforced ;  bat,  independently  of  this  statutory  pro" 
rision,  the  reservation  contained  in  the  ordinance  itself,  vis*, 
**  to  make  such  further  rules,  orders,  or  regulations  as  may 
from  to  time  be  deemed  necessary  to  protect  the  interest^ 
safety,  welfare,  or  accommodation  of  the  public,''  certainly 
includes  the  right  to  enact  an  ordinance  providing. that  the 
company  shall,  for  the  accommodation  of  the  public,  keep 
tickets  for  sale  upon  its  cars.  Ordinances  containing  grants 
are  construed  liberally  in  favor  of  the  public.  It  cannot  be 
contended  that  the  relation  created  by  the  ordinance  is  con* 
tractual,  and  at  the  same  time  that  the  reservation  was  of 
the  right  to  enact  police  regulations  only.  The  right  to  ezer* 
cise  police  power  exists  independent  of  the  reservation,  and 
could  not  be  bartered  away.  The  contract  is  not  unilateral, 
intended  as  a  shield  for  respondent  alone. 

The  right  of  the  municipality,  under  the  statute,  to  refuse 
its  consent  to  the  operation  of  a  street  railway  in  its  streets 
is  an  absolute  one,  and  its  power,  in  the  first  instance,  to  im« 
pose  conditions  is  unlimited.  The  nature  of  the  conditions 
imposed  does  not  depend  upon  other  grants  of  power.  Re* 
specting  the  imposition  of  further  conditions  after  consent 
given,  it  is  only  necessary  that  the  municipality  keep  within 
the  scope  of  the  reservation. 

In  the  recent  case  of  Sternberg  v.  State  (Neb.,  March  1, 
1893)  a  similar  ordinance  was  sustained  under  general  pro- 
visions subjecting  the  company  ''to  all  reasonable  regulations 
in  the  construction  and  use  of  said  railway  which  may  be 
imposed  by  ordinances,"  and  empowering  the  municipality 
**  to  fix  and  determine  the  fare  charged." 

The  court  held  that  the  power  to  fix  rates  of  fare  necessarily 
carried  with  it  all  incidents  necessary  to  carry  the  power  into 
effect;  that  **a  street  railway  has  no  depots;  its  stations  are 
the  street  corners,  and  its  business  with  the  public  is  con* 
ducted  on  its  cars";  and  that  it  was  not  unreasonable  to 
require  the  company  to  sell  its  tickets  at  its  place  of  doing 
business. 
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In  South  Covington  etc,  Ry.  Co.  ▼.  Betry  {Kj^  March  19, 
1892)  it  was  held  that  an  ordinance  requiring  a  street  cu 
company  to  put  a  driver  and  a  conductor  op  each  car  was  a 
proper  exercise  of  the  city's  police  power,  and  not  an  impair- 
ment of  the  company's  rights,  not  being  unreasonable  or 
oppressive:  See  also  Frankford  etc  R.  R.  Co.  t.  J^Uadelphiaf 
68  Fa.  St  119;  98  Am.  Dec.  242. 

In  the  present  case  the  power  exercised  was  that  reserred 
in  the  original  grant. 

The  only  question  tlutt  remains  is  whether  or  not  the  penal 
provisions  of  the  ordinance  can  be  sustained.  Even  if  invalid 
the  other  provisions  of  the  ordinance  do  not  necessarily  fall 
with  them.  It  is  well  settled  that  an  ordinance  may  be  good 
in  part,  although  bad  in  part  It  is  only  necessary  that  the 
good  and  bad  parts  be  so  distinct  and  independent  that  the 
invalid  parts  may  be  eliminated|  and  that  what  remains  con* 
tain  all  the  essentials  of  a  complete  ordinance:  I>ill<m  on 
Municipal  Corporations,  sec.  421;  State  v.  Hardy^  7  Neb.  377; 
8l  Louie  V.  SU  Louie  R.  R.  Co^  89  Mo.  44;  68  Am.  Bep.  82; 
and  14  Mo.  App.  221. 

The  general  rule  is  that  ordinances  should  be  general  in 
their  nature  and  impartial  in  their  operation.  OrdinanoeSi 
however,  containing  grants,  are  of  necessity  several  and  inde* 
pendent  of  each  other.  The  conditions  imposed  and  require- 
ments exacted  are  necessarily  different,  depending  apon 
many  and  varied  considerations.  These  ordinances  ara 
adapted  to  these  varying  considerations  and  circumstanoes. 
An  ordinance  prohibiting  a  particular  railroad  corporation  by 
name  from  running  locomotives  by  steam  on  a  specifio  street 
does  not  contravene  the  principle  stated:  Railroad  Co.  Y,Riek* 
fnofict  96  U.  S.  621.  It  does  not  follow  that  a  like  reservation 
is  contained  in  every  other  railway  ordinance.  While  it  is  true 
that  ordinances  of  this  class  have  been  held  to  partake  of  the 
nature  of  contracts,  yet  they  are  none  the  less  by-laws,  and 
have  the  force  and  effect,  in  favor  of  the  municipality,  and 
against  persons  bound  thereby,  of  laws  passed  by  the  legisla- 
ture of  the  state.  The  power  to  enact  an  ordinance  involves 
all  the  incidents  necessary  to  give  effect  thereto.  The  char- 
ter of  the  city  of  Detroit  (section  142),  empowers  the  common 
council  to  punish  the  violation  of  any  ordinance  by  imposing 
a  fine.  Irrespective  of  this  express  authority,  a  municipality 
has  an  implied  power  to  provide  for  the  enforcement  of  its 
ordinances  by  reasonable  and  proper  fines:  1  Dillon  on 
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dpal  Corporations^  sec.  838.  The  reservation  in  an  ordinance 
to  impose  further  conditions  inToIyes  the  right  to  provide  for 
the  enforcement  of  conditions  in  the  manner  provided  by  law. 
The  application  of  the  rale  contended  for  to  this  class  of  eases 
would  prevent  this  method  of  enforcement  of  any  condition  im« 
posed  by  virtue  of  a  reservation  of  this  character.  The  com- 
mon counoil  having  the  power  to  impose  the  condition  in 
qnestioa  by  ordinance,  it  has,  as  incident  thereto,  the  power 
to  provide  for  its  enforcement.  The  general  rale  above  stated 
must  be  held  to  apply  only  to  regulations  the  authority  to 
enact  which  depends  solely  upon  the  exercise  of  police  powers, 
and  not  to  conditions  imposed  by  an  ordinance  enacted  by 
virtue  of  a  reservation  in  a  by-law  which  partakes  of  the 
character  of  a  contract. 

The  ordinance  is  therefore  valid,  and  the  writ  of  wkondamm 
must  issue  as  prayed. 

The  other  justices  concurred. 


firaxn*  Railwats— MuHioirA&  Covtrol. — ^A  mnaloipal  oorporalioB  liaT- 
bg  the  right  to  regulate  the  nee  of  the  ttreeti  o?er  whiidi  the  ous  of  a  ttreel 
tailwaj  company  run  has  the  power  to  unpoae  anoh  reaaonable  oonditioos 
*pon  the  company's  enjoyment  of  ite  franohieet  at  in  their  jadgment  tiio 
btoreeto  ol  the  pablie  seem  to  require:  Sudmm  River  Tdeph^m  Oa*  r.  WaUr* 
tfirtefe.  £{y.  C9.,  136  N.  Y.  993;  31  Am.  St.  Rep.  838,  and  note;  Mayor  t.  Dry 
JMt  tie.  B.  R.  Co.,  133  N.  Y.  104;  28  Am.  St.  Bep.  609,  and  aoteu  The 
•peed  with  which  trains  may  more  through  the  streets  of  a  eity  is  tahjeel 
to  monicipal  control:  Ornbe  t.  Mitmmri  Pac  Rp,  CSx,  98  Mo.  380;  14  Am* 
St  Bep.  848  and  note.  A  eity  may  compel  a  railroad  traTenuig  a  etrest  to 
keep  ito  track  weU  watered:  0%  de,Ry.Oo.T.  Magor.  Tl  Qa.  781|  4  Am. 
St  Bep.  106,  and  note. 

IdvsioiFAL  CoBroBATiOHS— CoNSTBucnov  07  OjtDnrAKon  Void  m  Vmmu 
Void  proTlsions  in  a  monicipal  ordinance  will  not  inralidato  the  whole  ordi- 
uace  if  they  can  he  separated  from  the  rest  of  the  ordinance  withoat  mQti> 
lAtiag  it:  PwpU  ¥•  Armetrong,  73  Mich.  S88;  18  Am.  St  Bep.  678^  aad  notoi 
ifa^fieaic  t.  (Hty  qfFrtmmU.  30  Neb.  843;  27  Am.  St  Bep.  436. 

MvmcirAL  OospomATiovs^RieBT  to  Bntosox  OBDntAiiGis  bt  Fiitb  amd 
hcPRisoiiiaufT.— This  question  is  discossed  in  Ulrkk  r.  8L  Louts^  112  Mcd 
138;  34  Am.  St  Bep.  37!^  and  note;  and  the  extended  note  to  Robhmm  t. 
Mayor,  34  Am.  l>ec  641.  Bat  in  KnoxMe  v.  Chicago  etc  R.  R.  Co,,  ^ 
Iow%  636^  82  Am.  St  Bep.  821,  it  wms  held  that  a  manieipal  oorporatioB 
ksa  iM  anthority  to  provide  by  ordinance  for  the  poniahment  by  fine  of  per* 

sons  gnUty  of  a  nuiaanoe^  aa  defined  by  the  ordinaoM^  aad  aea  tha  aoto  to 

this 


CoBBiTT  f •  TmnntBitfAif,  [Miak 


GOBBITT    V.   TlMMBBMAK. 

tl6MlOBXSAH,«SL] 

JVMMBHTt  Baskd  OUT  Aitokibt's  Afpbabavol— II  b  prMiiiii«d  fat  Urmr  «f 
a  JndgnMni  based  oo  the  appearanoe  of  an  attornaj  that  ba  is  daly  •■• 
tlioriiad  to  appear,  eren  when  anoh  appearance  U  without  anrioa  «f 
prooeat.    In  a  ooUateral  prooeeding  this  presumption  is  oondnsiTO. 

JvMMxim  Rismro  Upoir  Uvautrobizbd  Atpbaraiiob  of  Anouma 
Will  Be  Sit  Asidb  npon  motion.  Bqaity  will  enjoin  the  oolleotion  of 
a  judgment  so  procured,  when  the  right  to  move  to  act  it  aside  has  been 
losti  regardless  of  the  solvency  or  insolvency  of  the  attorney. 

JVDOMBHT  Ba8U>  09  AfPBABANOI  OV  AtTORHBT—CoLLATSBAL  AtTAGK.— 

When,  after  process  is  served  on  one  of  two  defendants  who  is  an  nttorw 
Bey,  he  i^pears  for  both,  and  judgment  is  rendered  against  them,  after 
which  the  defendant  not  served  fraudulently  ocmveys  all  of  his  iitupetty 
anbjeot  to  execution,  he  cannot,  In  an  action  brought  to  set  aside  snob 
oonveyance,  attack  the  judgment  on  the  ground  of  nonservice  of  pro- 
cess, and  that  the  appearance  of  snob  attorney  for  him  waa  ttaantbet^ 
Ised. 

Frank  0.  nolmet^  for  the  appellants. 

D.  E.  CorbiU^  in  pro.  per.^  for  the  appellee. 

Obamt,  J.  Complainant  obtained  a  judgment  in  the  circuit 
court  for  the  county  of  Kent  against  the  defendant  Leonard 
Timmerman  and  William  W.  Taylor,  and  execution  was  duly 
issued  thereon.  The  sheriff  called  upon  Mr.  Timmerman 
August  6th,  and  requested  payment.  Mr.  Timmerman  prom- 
ised to  call  upon  the  officer  a  few  days  after.  Instead,  how* 
ever,  of  keeping  his  promise  he  caused  to  be  recorded,  August 
8th,  a  deed  from  himself  to  his  wife  of  the  premises  in  questioii, 
which  constituted  the  only  property  Timmerman  had  upon 
which  a  levy  could  be  made.  A  levy  was  made,  and  com- 
plainant filed  a  bill  in  chancery  to  set  aside  the  conveyance 
as  fraudulent.  Decree  was  entered  in  favor  of  the  complain- 
ant. 

The  conclusion  reached  by  the  court  below,  that  the  con- 
veyance was  fraudulent,  is  correct,  and  is  fully  sustained  by 
the  evidence. 

The  judgment  at  law  is  attacked  on  the  ground  that  Mr. 
Timmerman  was  not  served  with  process,  and  that  he  had 
authorized  no  attorney  to  appear  for  him.  Mr.  Taylor,  the 
codefendant  with  Timmerman,  was  an  attorney,  and  a  mem- 
ber of  the  firm  of  Taylor  and  McBride,  who  appeared  for  the 
defendants  in  that  suit.  Service  was  made  upon  Taylor,  and 
upon  the  same  day  Taylor  and  McBride  entered  their  appea^ 
ance,  served  notice  thereof  upon  the  plaintiff,  who  was  his 
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own  attorney,  and  four  days  thereafter,  ffled  and  served  a  plea 
of  the  general  issue,  with  notice  of  special  matters  of  defense. 
After  the  appearance  of  the  defendants  by  their  attorneys  no 
steps  were  taken  to  serve  Timmerman  ifith  a  copy  of  the  dec- 
laration and  notice  to  plead — the  process  by  wUch  suit  was 
commenced. 

The  presumption  is  that  attorneys  are  duly  authorized  to 

appear,  even  where  there  is  an  appearance  without  service 

of  process:  Arnold  v.  Nye^  28  Mich.  286.    It  is  undoubtedly 

the  general  rule  that  a  judgment  resting  upon  the  unauthor- 

ixed  appearance  of  an  attorney  will  be  set  aside  upon  motion, 

and  that  equity  will  enjoin  the  collection  of  a  judgment  so 

procured  when  the  right  to  move  to  set  aside  the  judgment  is 

lost.     These  remedies  exist  regardless  of  the  solvency  or  in* 

solvency  of  the  attorney:  1  Black  on  Judgments,  sees.  272, 

825,  874.     Had  defendant  Timmerman  applied  to  the  court 

to  vacate  the  judgment  the  court  should  have  set  it  aside 

upon  satisfactory  proof  that  the  attorneys  appeared  without 

bis  authority,  and  that  their  action  was  not  subsequently 

ratified  by  him. 

The  authorities  are  not  uniform  as  to  whether  such  judg- 
ment can  be  attacked  collaterally.  Freeman  states  the  rule 
to  be  that  '*  this  presumption  is,  in  a  collateral  proceeding,  not 
merely  frima  facie;  it  is  conclusive  ":  Freeman  on  Judgments, 
2d  ed.,  sec.  128. 

In  Ferguson  ▼•  Crawford,  70  N.  Y.  268,  26  Am.  Rep.  689, 
after  a  careful  review  of  the  authorities  by  Justice  Bapallo, 
he  says: 

**  It  is  established  by  a  long  line  of  decisions  that 'where  an 
attorney  of  the  court  appears  for  a  party  in  an  action,  his  ap- 
pearance is  recognized  and  his  authority  will  be  presumed  to 
the  extent,  at  least,  of  giving  validity  to  the  proceedings; 
•  .  •  •  and  for  reasons  of  public  policy  the  court  will  hold  the 
appearance  good,  leaving  the  aggrieved  party  to  his  action 
against  the  attorney,  granting  relief  against  the  judgment 
only  in  cases  of  direct  application/' 

We  think  this  rule  is  founded  in  reason  and  good  sense, 
and  is  supported  by  the  clear  weight  of  authority.  It  is  the 
plain  duty  of  a  defendant,  in  such  a  case,  upon  receiving  in- 
formation of  the  judgment  against  him,  to  proceed  promptly 
to  have  the  judgment  vacated.  The  rights  ii  the  parties  can 
thus  be  most  expeditiously  and  inexpensively  determined. 
The  presumption  being  that  the  appearance  is  authorized,  the 
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plaintiff  is  jasUfied  in  relying  upon  It  He  ii  therefiaie  guillj 
of  no  wrong,  imd  is  entitled  to  prompt  action  on  the  pari  of 
the  defendant  when  he  learns  that  an  unauthorised  judgment 
is  rendered  against  him  which  is  valid  upon  the  £aco  of  the 
prooeedings. 
Decree  is  affirmed,  with  costs. 

HooKBR,  C.  J.,  McObath  and  Lovo,  JJ.,  ooncurred. 

MoNTGOMBBYy  J.,  did  not  sit 

Arobubt  afd  Glibmt— Ssmiio  Asios  Judomsmt  vor  VKAnrBKaaatm 
ApriAR^KOB  OF.  — The  appearanoo  of  am  attorney,  if  nnaathoriaadv  ia  graaod 
lor  Taoafctng  a  Judgment:  WitUen  ▼•  Afear^  25  Neb.  241;  13  Am.  81  Rap^ 
480,  and  note;  Great  Wed  Mm.  Ok  r.  Woodnuu  etc  Min.  Oo.,  IS  OoL  4$; 
IS  Am.  St  Bep.  204,  and  note.  Compare  VUtu  t.  PUUUburg  et&  &  JBL  Ga, 
128  K.  Y.  440;  20  Am.  St  Rep.  771,  and  note;  see  extended  note  te  HmUu 
▼•  Lyford,  76  Am.  Dea  146. 

ATroBMR'  AHD  CusnT— PsssiJKrnoH  AS  fo  Arokkbt's  Avnummt  io 
Aon  See  WUUanu  w.  Johnmm,  IIS  K.  a  ^4;  84  Am.  St  Bep.  618,  and 
with  eaiea  oolleoted;  alao  extended  note  to  McAkxamcUt  r.  Wrl(fk^  16 
1)00.96. 
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SnMmanra— Plbaduw  avs  Phaoiics.— Itlaomr  ta  daey  pbUiff  in  tfm^ 
ment  the  right  to  amend  his  complaint  after  iisne  Joined  by  eetting  forth 
the  estate  olaimed,  and  to  deny  him  the  right  to  snbmit  to  a  "**"TTtt 
after  the  rof oeal  to  permit  him  to  amend. 

JvjMUEsn  Babbid  bt  Svatctb  of  LiMnAnoBa— If  the  right  of  aolioa  oa 
a  judgment  is  barred  by  the  statnte  of  Umitations,  exeontkBi  oaMMl 
Imoo  thereon,  nor  oan  a  valid  lery  or  nle  be  made  therennder. 

SxBOonoM  Ijbn8 — Dblat  IB  Salb. — A  lien  on  land  existing  by  Tirtne  of  a 
leTy  nnder  exeontion  la  not  lost  by  delay  in  proceeding  to  sale  when  no 
frandnlent  purpose  fa  shown  on  the  part  of  the  exeontion  oreditor.  The 
Uen  remains  in  force  until  the  statote  of  limitatiens  has  honed  eay  tighl 
to  proceed  to  f  oreoloee  it 

HxBCWTioB  Salbb  Aitbb  Judombbt  Is  Babbbd.— When  prooeodinge  to  ee* 
force  the  lien  of  an  execution  by  sale  are  instituted  before  the  right  ef 
aoUon  upon  the  Judgment  under  which  the  execution  bsnes  ia  barred 
by  the  statute  of  limitations^  tiiey  are  valid,  and  the  aale  In  pomuues 
thereof  is  IsgaL 

Oeorge  W.  Radford  and  Edward  A.  Asmst,  for  the  appet 
lants. 

WHliam  Look  and  H.  F.  Chipman^  for  the  appellee. 

Orakt,  J.    The  declaration  in  this  case  was  defective  b 
that  it  did  not  set  forth  the  estate  which  the  plaintiffs  claimed: 
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How.  Stated  S0O.  7797.  No  demurrer  wai  interposed,  but  th# 
ddeodant  pleaded  the  general  issue,  with  notice  of  the  statute 
of  limiiations  and  a  elaim  for  improvements.  Upon  the  trial 
plmintifb  asked  leave  to  amend  their  declaration,  setting  forth 
the  eotate  claimed.  The  court  refused  to  permit  the  amend- 
ment. TberenpcQ  plaintiffs  asked  leave  to  aubmit  to  a  non- 
mit,  which  was  also  deniedt  and  the  court  directed  a  verdict 
for  the  defendant 

The  plaintiffs  claimed  title  under  an  execution  sale.  The 
jndgmeout  was  rendered  April  2, 1878,  and'  execution  issued 
and  levy  made  on  the  same  day.  On  March  29, 1888,  the 
land  was  advertised  for  sale,  was  sold  Hay  Id,  1888,  and  deed 
exeeoted  August  28,  1889. 

The  court  erred  in  not  permitting  the  plaintifls  to  amend 
their  declaration,  and  also,  after  refusing  the  amendmenti  in 
not  permitting  them  to  submit  to  a  nonsuit. 

The  qnestion  raised  upon  the  statute  of  limitations  is  not 
without  diflSculty.  In  this  state  a  judgment  creates  no  lien 
upon  the  property  of  the  judgment  debtor.  No  lien  is  created 
until  the  levy  has  been  made  and  notice  thereof  filed  in  the 
ofiSce  of  the  register  of  deeds.  Until  1889  no  limitation  was 
placed  upon  the  existence  of  the  lien  by  execution  levy.  A 
statute  was  then  passed  enacting  that  all  levies  theretofore 
made  should  cease  to  be  a  lien  at  the  expiration  of  five  years 
from  the  time  the  act  became  a  law,  and  that  all  levies  there- 
after made  should  become  and  be  void  after  the  expiration  of 
five  years  from  the  making  thereof:  3  How.  Stats.,  sec.  6178  a. 

Actions  upon  judgments  must  be  brought  within  ten  years 
after  the  entry  of  the  judgment:  How.  Stats.,  sec.  8736.  In 
the  present  case  proceedings  for  sale  were  commenced  before 
the  right  to  bring  suit  upon  the  judgment  had  expired  by 
limitation,  but  the  sale  took  place  after  it  had  expired.  Ex- 
ecutions cannot  be  issued  and  levies  made  after  the  right  of 
action  is  barred:  Jerome  v.  Williams,  13  Mich.  526;  ParsonB 
T.  Circuit  Judge,  37  Mich.  287.  The  manifest  reason  on  which 
these  decisions  are  based  is  that  when  the  judgment  is  dead 
no  action  can  be  taken  to  revive  it.  But  they  do  not  hold 
that  during  the  life  of  the  judgment  any  action  authorized  by 
law  may  not  be  taken  to  enforce  it,  although  the  sale  cannot 
take  place  till  after  the  right  of  action  upon  the  judgment  is 
gone.  They  therefore  throw  no  light  upon  the  present  con- 
troversy.  A  lien  upon  real  estate  by  virtue  of  a  levy  under 
execution  is  not  lost  by  delay  in  proceeding  to  sale  where  no 
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fraudulent  purpose  is  shown  on  the  part  of  the  execution 
creditor:  Ward  y.  OiHun'B  Bank,  46  Mich.  882.  II  foUowt 
that  the  lien  remains  in  force  until  the  statute  of  limitatioDS 
has  barred  any  right  to  proceed  to  foreclose  it.  The  record 
of  the  levy  is  notice  to  eyerj  one  of  its  existence,  and  is 
equivalent  to  actual  possession  of  personal  property  taken 
under  execution.  Publication  of  the  notice  of  sale  before  the 
right  of  action  is  barred  is  an  open  assertion  of  the  nonpay- 
ment of  the  judgment  The  debtor  is  presqmed  to  know  that 
the  lien  is  being  enforced.  If  the  judgment  has  been  paid  or 
if  he  has  lost  any  right  by  the  failure  to  proceed  earlier  to  a 
sale,  for  which  the  judgment  creditor  is  responsible,  the  courts 
are  open  to  him  to  restrain  the  sale.  We  think  that  when 
any  proceedings  authorized  by  law  to  enforce  the  lien  are  in* 
stituted  before  the  right  of  action  upon  the  judgment  is  barredi 
they  are  valid  and  the  sale  in  pursuance  thereof  legaL  Plain- 
tiffs'  deed,  therefore,  was  not  void  because  the  sale  took  place 
more  than  ten  years  after  the  rendition  of  the  judgment 

Judgment  reversed  and  new  trial  ordered,  with  ooets  and 
leave  to  plaintiffs  to  amend  their  declaration. 

The  other  justices  concurred. 


ExscunoN  lasiTBD  oh  Judgmbnt  Rabr«i>  bt  Btatuti  ov  Inaxi 
fiee  Freeman  on  ExeeuiioQa,  fid  ed.,  aee.  27  a»  Section  681  of  tho  GUilonk 
Code  of  Civil  Procedure  limito  the  time  within  which  an  ezeontion  can  inm 
and  a  sale  thereunder  be  made  to  fire  years  after  the  entry  of  the  Jndgments 
Dorland  v.  Hamon,  SI  Oal.  202;  16  Am.  8t  Rep.  44.  In  Sooth  OaioUna 
the  rale  la  that  an  exeontion  oannot  itsne  more  than  fire  yean  after  tbo  ea* 
try  of  judgment:  Oanrin  t.  Oarvin,  84  8.  O.  888.  Both  the  Urj  of  ozeea- 
tion  and  sale  tberenoder  most  be  made  within  the  time  limited  for  ike 
duration  of  the  judgment  lien:  l$aae  ▼.  Swift,  10  ObJ.  71;  7C  Axn,  Deo.  088^ 
and  note;  Laki»  t.  McOarmiek,  81  Iowa»  645;  mo  MaUer  nf  HokmM^  111 
K.  T.  80.  Where  an  execution  sale  is  made  ten  years  after  the  oatij  of  the 
judgment^  the  purchaser  takes  the  property  subject  to  aU  liens  npoa  the 
land  at  the  \mrj  of  the  execntieiis  WtUi  t.  Bawer^  120  Ind.  116;  22  Aa.  8i 
&sp.67a 
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Fbnfold  V.  Wabmbb. 

9vwMM  ov  AnoRHXT— CoMSTEUonoK.— Powm  of  atton^  to  nil  and  ooa* 
T9J  land  aro  striotly  oonttraod. 

PdWBB  OF  Attobhbt— OoHSTRiTonoH.— A  poww  of  attorney  to  aall  and 
•onrey  any  and  all  lands  belonging  to  the  partiee  in  a  oertain  oouty 
applloo  only  to  land  then  owned  by  the  partiee. 

PlowxR  OF  Attobnbt— LoaTATiOM  OH.— A  power  of  attorney  giren  by 
perente  to  their  eon,  anthoriaing  him  to  sell  and  oonrey  all  land  belong- 
ing to  them,  or  either  of  them,  in  a  oertain  county,  applies  only  to 
tiM  land  then  owned  by  them,  and  doee  not  ocmfer  anthori^  npoa  tha 
■on  to  sell  land  conTeyed  by  his  father  to  his  mother  after  tha  ezeoatioii 
of  anoh  power,  althoogh  at  the  time  of  its  ezeoation  she  had  an  inehoata 
right  of  dower  in  the  land  so  oonreyed. 

Manly  0.  Dodg$^  and  SmwikwaiU  and  HigginSf  for  iho  ap* 
pellant 

D.  Q.  P.  Warner^  and  Pratt  and  DatU^  for  the  appellees. 

Hooker,  C.  J.  John  W.  Zimmerman,  being  the  owner  of  a 
parcel  of  land  in  Frankfort,  Benzie  county,  Michigan,  joined 
with  his  wife,  Barbara  E.  Zimmerman,  in  a  power  of  attorney 
to  their  son,  Morris  M.  Zimmerman.  This  was  duly  acknowl- 
edged and  recorded.  In  1888  John  W.  Zimmerman  quit- 
claimed the  premises  to  his  wife,  Barbara,  and,  shortly  after, 
died.  In  1890  Morris  M.  Zimmerman,  as  attorney  for  6ar> 
bara  B.  Zimmerman,  conyeyed  the  premises,  except  the  norih 
one  hundred  feet,  to  the  plaintiff,  for  a  valuable  consideration^ 
by  warranty  deed.  In  September,  1891,  Barbara  B.  Zimmer- 
man quitclaimed  the  premises,  except  the  north  fifty  feet,  to 
tfie  defendant,  Dwight  G.  F.  Warner.  Plaintiff  brought  eject- 
ment. Judgment  being  rendered  in  favor  of  the  defendants 
the  plaintiff  appealed. 

This  power  of  attorney  was  given  by  husband  and  wife  at 
the  time  when  the  title  to  the  real  estate  in  question  vested  in 
him,  and  his  wife  had  no  title  to  any  lands,  aside  from  her 
inchoate  right  of  dower  in  this  parceL  Counsel  argue  from 
these  facts  that  the  language  of  the  power  should  be  construed 
to  cover  lands  subsequently  acquired,  while  on  the  other  hand 
it  is  contended  that  this  power  of  attorney  conferred  no  greater 
anthority  than  to  convey  her  right  of  dower  in  a  deed  whereby 
her  husband's  title  should  be  conveyed. 

We  are  impressed  by  the  importance  of  certainty  in  instm- 
menta  aathorizing  the  conveyance  of  lands,  and  by  the  serious 
consequences  likely  to  arise  if  it  be  determined  that  a  power 
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of  attorney  may  mean  one  thing  or  another,  as  the  tints  of 
•urrounding  circumstanoeSi  resting  on  parol  testimony,  may 
yary.  When  placed  upon  record,  as  under  our  recording 
laws  it  may  be,  there  should  be  no  uncertainty  in  its  mean* 
ing,  and  strangers  should  not  be  required  to  look  beyond  the 
language  used.  We  are  aware  that  there  are  authorities 
which  appear  to  attach  importance  to  surrounding  circum- 
stances, but,  beyond  such  as  may  be  deemed  to  create  an  es- 
toppel, we  cannot  approve  them;  and,  inasmuch  as  titles  to 
land  cannot  in  Michigan  be  maintained  upon  an  estoppel,  we 
eannot  recognize  the  authority  of  sneh  oases.  ISliminating 
extrinBie  circumstances  from  the  question,  its  solution  is  com* 
paratively  easy.  No  doctrine  is  better  settled  than  that  these 
"  fK>wers  of  attorney  are  strictly  construed,  and  cannot  be 
enlarged  by  construction":  Wood  v.  OoodridgSf  6  Gush.  117; 
52  Am.  Dec.  771;  MorreU  v.  Fnth,  8  Mees.  &  W.  402;  Neilm 
T.  Harford,  8  Mees.  &  W.  806;  Withington  t.  Herring^  5  Bing. 
442;  RoasiUr  y.  Romter,  8  Wend.  494;  24  Am.  Dec  62; 
Jeffrey  y.  Hursh,  49  Mich.  81 ;  68  Mich.  246.  The  legislators 
has  signified  its  approbation  of  this  doctrine  by  restricting 
powers  by  statute:  See  HowelPs  Statutes,  c.  216,  sees.  5628, 
5629.  Recurring  to  the  instrument  in  question,  we  find  ths 
language  to  be  as  follows: 

**  John  W.  Zimmerman  and  Barbara  E.,  his  wife,  •  •  •  •  do 
make,  constitute,  and  appoint  Morris  M.  Zimmerman  oor  tms 
and  lawful  attorney  for  us,  and  in  our  name,  place,  and  stead, 
and,  in  the  name,  place,  and  stead  of  either  of  us,  to  bargain, 
sell,  or  mortgage  any  and  all  real  estate  belonging  to  us,  or 
either  of  ue,  in  any  real  estate  in  the  county  of  Bensie,"  etc. 

The  plain  import  of  this  language  limits  the  power  to  lands 
then  owned  by  the  parties:  Weare  y.  WiUiatM  (Iowa,  May  18| 
1892),  52  N.  W.  Rep.  828.  As  the  title  then  stood,  Barbara  E. 
Zimmerman  had  no  title  in  the  premises.  She  had  an  inchosto 
right  of  dower,  which  she  might  release  by  joining  with  her 
husband  in  a  deed  of  the  premises,  or  by  her  conyeyance  to  the 
holder  of  the  title:  Rhoades  y.  Davis^  51  Mich.  806.  It  wss 
not  an  interest  that  could  be  conveyed  by  her  so  long  as  the 
husband  held  the  title  to  the  fee.  But  when  she  receiTed  a 
deed  from  her  husband,  and  became  owner  of  the  fee,  the 
inchoate  right  of  dower  was  extinguished  by  the  merger,  and 
there  was  nothing  left  for  it  to  operate  upon,  so  far  as  that 
parcel  of  land  was  concerned,  unless  we  are  to  extend  the 
power  by  construction,  which,  as  we  have  seen,  the  courts  do 
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not  fiiTor.  Tbis  land  did  not  belong  to  her  when  the  power 
of  aitomej  wae  executed. 

Some  other  qoestioni  are  raised  npon  the  record,  but  at  the 
eaae  moat  hinge  upon  the  power  of  attomeji  we  tiiink  it  iw* 
necessary  to  pass  upon  them. 

The  Judgment  will  be  affirmed. 

The  other  justicea  ooncurred. 


Bpwkb  ov  AiseaiijR'— Waai'uaa  SboviiD  te  Lim0U>  fo  PaoraBTV 
Thmk  Owmbd  WW  PanrcBPAK.— 80  far  m  oar  inresligatioiw  haw  ntmdsd, 
Botlimyhag  hmtk  kmad  t»  aoBTfaiM  as  thai  tiia  nde  aniMNiiiced  in  tlw  pria* 
mptl  MM  rtioald  be  apMd,  and  that  a  power  of  attomoy  wbith  in  gonoral 
words  aithoriMa  tlio  agonl'to  mU,  nMvtgago,  and  ooiit^»  any  and  all,  loal 
oatato  or  proper^  beloDgiog  to  the  prinotpal  shonld  bo  limited  to  tho  prop- 
erty owned  by  bim  at  tho  tiao  of  the  OKoention  of  tho  power.  On  tho  oon- 
trary*  tho  better  rolo  la  that  a  power  %nthoriifaig  the  attorney  to  aUenata 
an  property  owned  by  the  prinoipal  anthorisee  the  former  to  000 Toy  not  only 
an  ptoporiy  owned  bf  the  latter  at  tho  time  of  tho  ezeention  of  the  power, 
bet  alao  all  thai  be  may  therMfter  aoq^nirt  before  tho  power  la  reroked. 
This  ia  tlio  mle  aapported  by  tho  weight  of  authority.  Thne  a  power  of  at» 
torney  anthorising  tho  agent  therein  appointed  to  aell  any  of  tho  prinoipal't 
rtal  eatnto  will  empower  him  to  aell  real  estate  whieh  tho  prinoipal  aoiinirM 
after  tho  exoontion  of  the  power  and  prior  to  its  rerooations  iViy  t.  FFineto* 
*r,  4  Met.  518.  And  a  power  of  attorney  anthorising  the  agent  to  sell, 
grants  and  oonrey,  any  and  all  lands  which  the  prinoipal  "  may  own,"  will 
empower  the  former  to  oonrey  an  estate  aoqnired  by. tho  principal  snbse- 
qnenUy  to  the  ezecntioin  of  tiie  power,  and  will  not  be  oonfined  to  lands 
owned  by  him  at  tiko  time  of  its  ezeontiont  Bigtkw  t.  lA/oSMgtUmt  28 
Minn.  87,  89.  In  this  osm  the  Mort  aaid,  that  "the  words  *aU  and  any 
had  which  I  may  own,'  indnde  not  only  lands  owned  by  the  principal 
at  tiie  time  when  the  power  of  attorney  wm  ezecnted,  but  also  landa  after* 
terwarda  aoqnired  and  owned  by  him  at  any  time  before  tho  power  of  attor* 
aey  is  reroked." 

A  power  of  attorney  given  by  a  wife  to  her  hnsband,  to  **s!gn  my  name  to 
all  oonToyancM  of  real  estate  to  which  I  hare  any  right  of  dower,  m  to  real 
ertato  both  in  the  city  of  Chieagob  Illinois,  and  in  the  town  of  Lonp  Oity, 
Sherman  eonnty,  Nebraska,  giTing  and  granting  nnto  my  said  attorney  fall 
power  and  authority  to  do  and  perform  all  and  orery  act  and  thing  whatso* 
erer  required  and  necessary  to  bo  done  in  and  about  tho  premisesf  it  being 
intended  to  conyey  hereby  sll  my  right,  title,  and  interest^  in  and  to  the 
aboTO-described  real  estate^"  will  not  bo  limited  so  m  to  authorise  the  attor^ 
ney  to  convey  the  dower  interest  of  the  prinoipal  alone^  but  it  will  be  oon. 
strued  to  empower  him  to  convey  all  the  rights  title,  and  interest  of  tho 
prinoipal  of  whatever  kind  or  nature  in  the  real  estate  described,  and  to 
apply  to  lands  acquired  by  the  latter  snbeequent  to  its  execution  and  before 
its  revocation,  m  well  m  that  owned  and  possessed  by  him  or  her  at  the 
tfaM  tho  power  was  made  and  givent  Bemekoier  ▼•  LaOt,  24  Neb.  281|  Bm* 
§ckot6tr.  AOsins,  25  Neb.  648. 

In  addition  to  the  prinoipal  case  the  only  authority  foond  in  its  support 
and  in  opposition  to  the  ruling  in  the  casM  cited  above  is  that  of  IFesri  v« 
WUIkmu,  62  N.  W.  Rep.  328,  decided  by  tho  supremo  ooort  of  Iow%  May  1^ 
AM.  ar.  aar..  You  XXXV.  -88 
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1808L  In  ihe  Utter  mm  ft  waa  hold  that  a  power  of  attonoy  to  **  ooatgrol» 
oeU,  oonroj,  and  mortgage  any  and  all  real  eatato  I  own  or  oontrol,*  ahoold 
be  limited  and  ooofined  to  the  land  owned  by  the  piinoipal  at  the  ttmo  ol  tiM 
oxeention  of  the  power,  and  the  conrt  aaid  thai  *'  while  the  qneotioB  io  nol 
entirely  free  from  donbt^  yet  we  think  the  grantor  intended  by  the  langnage 
veed  to  limit  the  power  to  mortgage  to  real  eatato  aho  then  owned.  •  •  •  • 
The  worda  *I  own*  moan  preaent  poaaeaaion  or  ownerahip  aa  diatingniabod 
from  that  whioh  b  to  bo  aoqnirod  in  the  fntnro."  Notwitliatanding  thia  laa- 
goago  and  the  well-reoogniaed  rale  that  powera  of  attorney  ahoold  rooaiTO  a 
■triot  conatmctiony  there  ia  another  rale  equally  atrong  and  well  eatabUabed 
to  the  fiflbct  that  anoh  powera,  aa  well  aa  all  other  writing%  ahoold  bo  ao 
oonatmed  aa  to  efieotnate  the  orident  intent  of  the  partiei^  and  wo  appro* 
bond  that  the  elear  intent  of  a  principal  who  affizea  hia  name  to  a  power 
anthorudng  hia  agent  therein  named  to  aelU  oonvoy,  and  mortgage  all  land 
owned  by  him,  ia  to  anthorin  aaoh  agent  to  mortgage  or  convey  not  ed^ 
the  land  then  owned  by  each  principal  bnt  alao  all  land  of  which  ho  may 
become  the  owner  in  the  fatnre  and  while  the  power  ia  aiill  nnroTokod. 
I^  in  anch  caao,  the  principal  deeirea  to  limit  the  power  cl  hia  attomqr  te 
fact  to  the  oonTeyanee  or  oncnmbrance  of  the  property  owned  at  the  ttmo  of 
the  ezectttion  of  the  power  he  may  do  ao  by  tnaerting  therein  the  worda, 
"all  or  any  landa  whioh  I  now  own,"  or  other  worda  of  aimilar  import.  If 
he  deairea  to  prevent  hia  attorney  holding  a  power  anthorixing  him  to  eon* 
Tcy  or  encamber  all  property  owned  by  the  principal,  from  controlling  anch 
land  aa  the  latter  may  acquire  after  the  execution  of  the  power  he  hao  only 
to  revoke  it  in  order  to  effectuate  hia  wish,  and  in  the  abeenoe  of  the  per- 
formance of  either  of  the  above  aete  by  the  principal  in  anch  a  power,  reaaon 
demaada  that  the  attorney  ahould  not  be  limited  in  hia  authority  to  convey 
or  encamber  the  former'a  property  whether  owned  by  him  at  the  time  of  the 
execution  of  the  power  or  aubaequently  acquired. 

It  ia  well  aettled  that  when  the  evident  purpoM  of  a  power  of  attomqf  ia 
to  enablo  the  attorney  in  fact  to  control  and  oonvey  land  obtained  after  the 
execution  of  anch  power,  it  will  be  eo  conatrued,  and  this  doctrine  baa  been 
applied  when  the  power  authoriaea  the  attorney  "  to  aign  my  name  to  all 
eonveyancee  of  real  eatote  to  which  I  have  any  right  of  dower":  Beiurkoltr 
V.  Lalk,  24  Neb.  251;  Semchoier  v.  Atkins,  26  Neb.  6i5.  When  a  power  ef 
attorney  authorixea  the  agent  to  "  grant  and  convey"  and  to  **  exeretae  gen- 
eral control  and  anperviaion  over  all  anch  landa  and  real  eatoto  belonging  to 
or  that  may  belong"  to  the  principal,  it  will  empower  the  agent  to  control 
and  convey,  not  only  landa  belonging  to  the  principal  at  the  time  of  the  ex* 
ecution  of  Ihe  power,  but  alao  all  landa  aubaequently  acquired  by  him  aa  well: 
Btrhey  T.  Judd,  22  Minn.  287.  And  when  the  attorney  ia  empowered  to 
"  bargain  and  lell  any  and  all  real  eatote  that  we  now,  or  may  hereafter,  own,^ 
he  ia  authorized  to  convey  land  acquired  by  the  principal  after  the  execution 
of  the  power  of  attorney:  Alexander  v.  Ooodwn,  20  Neb.  216L  Bnt  when 
the  authority  of  an  attorney  in  fact  to  aell  land  ia  limited  to  anch  proper^ 
aa  the  principal  owna  or  ia  intereated  in  at  the  time  of  the  execution  c^  the 
power,  a  deed  aubiequently  made  by  the  attorney  for  land  whioh  the  prin- 
cipal owna  at  the  time  of  the  execution  of-  the  deed,  but  in  whioh  hia  only 
intoreot  at  the  time  of  the  execution  of  the  power  waa  that  of  a  mortgage«k 
will  not  convey  a  perfect  title.  The  intereat  in  land  mentioned  In  the  power 
of  attorney  mnat  be  cod  fined  to  a  legal  interest  therein,  and  anch  interaet  a 
mortgagee  doea  not  poeaeea  prior  to  the  foreoloaure  of  the  mortgages  IWmt 
▼.  McDonald,  76  Gal,  177;  9  Am.  St.  Rep.  189. 
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la  tibis  oonneotloii  it  may  not  be  <mt  of  place  to  state  that  it  has  been  do* 
ddad  that  a  power  of  attorney  empowering  the  agent  named,  among  other 
tfaingay  **to  bay  and  eell  real  eetate  and  in  my  name  to  receire  and  ezeont* 
•n  necieaBary  oontracts  and  oonveyanoea  therefor, "  doei  not  anthoriie  aaeii 
ftHomey  to  aell  and  oonyey  lands  to  which,  as  the  proper  record  shows,  tbo 
prineipal  had  acquired  title  before  the  execntion  ol  the  power.  Snch  power 
la  to  be  oonstmed  as  having  reference  to  a  bnsiness  to  be  inangnrated  after 
ifta  ezwmtiont  Orem  ▼.  Cfffin^  14  Mina.  845;  100  Am.  Dec  229}  AUkr.  QM- 
SSMinn.  123. 


X^AYLOB  V.   MiNOOK. 
l«lIicHieAir,18X) 

MonoAOS  BT  TvBkwt  nr  Bstzbbtt.^A  mortgage  giTon  by  a  wife  npoD 
land  owned  by  herself  and  her  husband  as  tenants  by  entirety  to  seoore 
to  their  son  the  repayment  of  advances  made  by  him  in  the  defense  of 
his  father  on  a  oriminal  eharge^  and  in  maintaining  him  at  an  insane 
asylum,  is  void,  and  will  neither  bind  her  present  interest  in  the  land 
nor  any  interest  therein  aoquired  by  her  by  the  subsequent  death  of  her 
husband. 

nnrAirrs  bt  Entirbtt— Husbahd  ahd  Wifb— Conystahob  bt  Wifb 
Alohx. — ^Neither  a  husband  nor  a  wife  can  mortgage  nor  oonvey  an 
estate  Tested' in  them  as  tenants  in  the  entirety,  unless  both  of  tiiem 
Join  in  the  instrument^  and  erery  instrument  by  which  either  attempts 
alone  to  make  auoh  conveyance  is  void. 

HaRBIKD  WomBN—PoWKB  to  CoNTBAOT  A8  to  ArrXB-AOQUIBXD  TiTLB. — 

When  the  statute  confers  upon  a  married  woman  power  only  to  contract 
and  bind  herself  in  relation  to  her  property  and  estate  already  possessed, 
er  referring  to  it^  or  in  relation  to  property  to  be  acquired  by  the  con. 
tract  or  in  consideration  of  it^  she  has  no  power  to  contract  with  a  third 
person  to  bind  an  estate  subsequently  acquired  by  her  through  the 
death  of  her  husband. 

F,  A,  Baher^  for  the  appellant. 
John  D.  Conely,  for  the  appellee. 

Montgomery,  J«  A  bill  was  filed  in  the  Wayne  circuit  to 
restrain  the  statutory  foreclosure  of  a  mortgage.  The  relief 
prayed  for  was  granted,  and  the  defendant  appeals. 

James  Minock  and  Bridget  Minock  were  husband  and  wife. 
The  land  in  question  was  conyeyed  to  them  on  the  8th  of 
June,  1846,  by  a  deed  in  which  they  are  named  as  grantees^ 
as  '*  James  Minock  and  Bridget  Minock,  his  wife."  On  the 
15th  of  March,  1882,  James  Minock  had  been  adjudged  in* 
sane,  and  the  defendant,  his  son,  had  become  liable  to  pay 
the  expenses  incurred  in  his  defense  on  a  criminal  charge, 
and  to  be  incurred  in  maintaining  him  at  the  asylum.  With 
the  expressed  purpose  of  Becurln£  to  defendant  the  repayment 
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of  these  adyanceSi  Bridget  Bfinock,  on  the  15tb  of  Mmreh, 
1882,  ezeouted  the  mortgage  in  qaestion,  which  recites  a  coq- 
sideratioQ  of  one  thousand  doUara  to  the  party  of  the  first  part^ 
and  provides: 

''The  party  of  the  first  part  •  •  •  •  has  granted,  bargained, 
sold,  remised,  released,  enfeoffed,  and  confirmed,  and  by  these 
presents  does  grant,  bargain,  sell,  remise,  release,  enfeoff^  and 
confirm,  unto  the  said  party  of  the  second  part,  and  to  his 
heirs  and  assigns  forever,  all  those  certain  pieces  or  parcels 
of  land  [a  description  of  which  follows],  together  with  the 
hereditaments  and  appurtenances  thereunto  belonging  or  in 
any  wise  appertaining. 

**  To  have  and  to  hold  the  above-bargained  premises  onto 
the  said  party  of  the  second  part,  and  to  his  heirs  and  assigns 
to  the  sole  and  only  proper  use,  benefiti  and  behoof  of  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  forever.* 

This  grant  is  followed  by  the  usual  defeasance  and  power 
of  sale,  containing  the  further  provision: 

*'And  on  such  sale  to  make  and  execute  to  the  purchaser 
or  purchasers,  his,  her,  or  their  heirs  and  assigns,  forever, 
good,  ample,  and  sufficient  deed  or  deeds  of  conveyance  in 
law,  pursuant  to  the  statute  in  such  case  made  and  provided." 

1.  It  will  be  seen  that  the  mortgage  does  not  purport  to  be 
given Jor  the  debt  of  the  wife,  but  is  given  to  secure  obligsc 
tions  primarily  those  of  her  husband;  nor  was  the  mortgage 
given  upon  what  was  at  the  time  of  its  execution  her  separate 
estate.  She  and  her  husband  were  tenants  in  the  entirety, 
and  neither  could  convey  without  the  other  joining  in  the 
conveyance:  Fuher  v.  Proving  25  Mich.  847;  JBtna  In$.  Co,  t. 
Re%h,  40  Mich.  241;  Manwaring  v.  Powell^  40  Mich.  871;  Allen 
V.  iiUtfn,  47  Mich.  74;  Vinton  v.  Beamer^  65  Mich.  669;  In  n 
Appeal  qf  LewU^  85  Mich.  840;  24  Am.  St  Rep.  94. 

2.  It  is  contended,  however,  that  the  mortgage  debt  was 
wholly  for  necessaries  furnished  to  James  Minock,  an  insane 
person,  for  which  his  estate  or  his  right  of  survivorship  in  the 
f&rm  was  clearly  liable,  and  the  giving  of  the  mortgage  by 
Bridget  Minock  bound  her  interest  or  right  of  survivorship^ 
so  that  the  mortgage  was  from  the  beginning  a  perfectly  Talid 
security.  We  do  not  think  this  contention  can  be  allowed. 
The  validity  of  the  instrument  as  a  conveyance  of  an  interest 
in  land  cannot  depend  upon  the  question  of  whether  the 
moral  obligation  of  the  husband  to  pay  or  secore  the  pay- 
ment is  greater  or  less. 
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8.  It  is  next  contended  that,  the  mortgage  evidencing  an 
intent  to  convey  the  title  to  the  property  described  aabject  to 
the  defeasance,  Mrs,  Minock  and  her  heirs  are  estopped  from 
asserting  an  after-acquired  title,  and  hence  that,  when,  on  her 
husband's  death,  the  full  title  vested  in  her,  the  mortgage 
from  that  moment  bound  the  estate.  This  contention  is  based 
both  on  the  claim  that  such  is  the  common-law  doctrine  of 
estopped  by  deed,  and  also  that  the  statute  (section  8506, 
How.  Stats.)  is  effectual  to  estop  Mrs.  Minock  and  her  heirs. 
This  section,  so  far  as  is  material  to  the  question  here,  is  as 
follows: 

**  Unless  the  premises  described  in  such  deed  [referring  to 
deed  on  foreclosure]  shall  be  redeemed  within  the  time  limited 
for  such  redemption,  as  hereinafter  provided,  such  deed  shall 
thereupon  become  operative,  and  shall  vest  in  the  grantee 
therein  named,  his  heirs  or  assigns,  all  the  right,  title,  and 
interest  which  the  mortgagor  had  at  the  time  of  the  execution 
of  the  mortgage,  or  at  any  time  thereafter,  except  as  to  any 
parcel  or  parcels  which  may  have  been  redeemed  and  can- 
celed as  hereinafter  provided.'' 

In  Brayton  v.  Meriiliew^  66  Mich.  166,  this  statute  was  con- 
strued, and  it  was  held  that,  as  to  one  not  under  disability, 
the  execution  of  a  mortgage  with  this  statute  in  force  operated 
to  pass,  not  only  the  estate  actually  owned  by  the  mortgagor 
at  the  time,  but  an  after-acquired  title;  or,  in  effect,  that  the 
statute  is  to  be  read  into  the  mortgage,  as  a  part  of  the  con* 
tract.  It  is  unnecessary,  therefore,  to  determine  what  the 
rule  would  be  in  the  absence  of  this  statute.  If  this  mort- 
gage was,  at  its  inception,  such  a  contract  as  a  married 
woman  is  entitled  to  enter  into  in  this  state,  it  must  be  held 
effectual  to  pass  the  title  which  vested  in  her  at  her  husband's 
death.  But  herein  lies  the  difficulty.  As  already  stated, 
neither  the  husband  nor  the  wife  could  convey  the  estate  vested 
in  them  in  the  entirety,  unless  both  joined,  and  any  instru- 
ment by  which  either  attempted  to  make  such  oonveyance 
would  be  void.  See  2  61a.  Com.  182,  and  cases  above  cited. 
The  wife's  power  to  make  contracts  is  not  general,  but  is 
statutory,  and  cannot  be  extended  beyond  the  statutory 
limits.  In  the  present  case,  as  we  have  already  pointed  out, 
the  attempt  to  convey  the  title  which  she  held  at  the  time  in 
this  property  was  ineffectual.  Had  she  in  terms  contracted 
to  bind  an  after-acquired  estate  there  is  no  authority,  either 
at  the  common  law  or  by  the  statute,  by  which  she  could 
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have  dono  io,  for  a  consideration  passing  to  another  person. 
It  haa  been  repeatedly  held  that  the  statute  of  1855  confers 
upon  the  wife  power  only  to  contract  and  bind  herself  in 
relation  to  her  property  and  estate  already  possessed,  or 
referring  to  it,  or  in  relation  to  property  to  be  acquired  by  the 
contract,  or  in  consideration  of  it^  See  Johnson  ▼.  StUkerlandf 
89  Mich.  579;  Kenton  Ins.  Co.  y.  McCUUanj  43  Mich.  564; 
Reed  y.  BuySj  44  Mich.  82.  See,  also,  as  bearing  indirectly 
apon  the  subject,  Hovey  y.  Smith,  22  Mich.  170;  KUehdl  y. 
Mudgett,  87  Mich.  81;  Carley  y.  Fox,  88  Mich.  889. 

It  follows,  from  the  yiews  expressed:  1.  That  the  mortgage 
was  not  yalid,  in  its  inception,  to  conyey  any  estate;  and  2i 
That  it  could  not  be  effectual  to  pass  an  afler*acquii>ed  titlsb 
because  of  the  incapacity  of  the  mortgagor. 

The  decree  below  was  rights  and  will  be  affirmed,  with 
costs. 

The  other  justices  concurred: 

HUSBANB  AND  WlVB— TsVASrOT  BT  THS  ElTTIKXTT— CONyXTAHOB  BY  On 

Spouse. — A  eonveyanoa  to  a  husband  and  wife  Tests  in  them  an  estate  bf 
the  entirety,  in  which  neither  can  convey  any  interest  withoot  the  assent  sf 
the  other,  unless  their  marital  relations  haye  been  severed  by  divoroe:  Mm 
yeari  y.  Kepkr^  118  Ind.  84;  10  Am.  St  Rep.  94»  and  note  with  the  cases 
collected!  BoyerUnon  Nat.  Bank  v.  ffartnum^  147  Pa.  St.  658;  SO  Am.  St 
Rep.  759.  Land  held  by  a  hnsband  and  wife  as  tenants  by  the  entireties  is 
not  subject  to  ezecation  in  payment  of  his  sole  debtss  Toton  i/  Cariaih  v. 
XtMrp,  68  Vt  £06;  26  Am.  St.  Rep.  780,  and  note;  Brues  v.  Nidkolmm,  M 
N.  0.  202;  26  Am.  St  Rep.  662,  and  note.  A  mortgage  and  note  ezeontsd 
by  a  husband  and  wife  to  seonre  a  loan  made  to  him  cannot  bo  enforosd 
against  her  when  the  property  embraced  in  the  mortgage  is  held  by  them  ss 
tenanU  by  the  entireties:  WiUany.  Logue,  181  Ind.  191;  81  Am.  8t  R«V^ 
426.    6m  sztendod  note  to  l>€m  t.  Bardenbergh,  18  Am.  Deo.  886. 
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Doos— Trespass  bt— Davaois  iob  Kn.Liiio— JuaTincATioH.>-The  ImI 
thai  a  dog  is  oommitting  a  trespass  when  killed,  and  is,  in  the  opinioa 
of  the  person  doing  the  killing,  about  to  destroy  some  of  his  property, 
will  not  constitute  a  justification  for  the  killing,  nor  in  any  way  miti- 
gate actual  damages  which  the  owner  of  the  dog  is  entitled  to  recover. 

Dogs—Valitablb  Pbofbbtt  IB.— Dogs  have  value,  and  are  the  property 
of  tho  owner  sm  maoh  sm  any  other  animal  which  one  may  have  or 
keep. 

DoQs— BxucFLART  Dakaobs  IOB  Mauoioub  Killiho.— When  a  dog  fa 
killed  intentionally  and  from  willful  and  malicious  motives  its  ownet 
may  recover  exemplary  damages,  although  the  dog  was  oommittiog  a  tns* 
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wlita  k31«d.    Booh  damagct  are  not  awvdad  m  a  pndthment  to 
th«  wrongdoer,  Imt  to  oompenmte  the  injured  party. 

MmMMFLAXT  DaMAOH  fOB    MaLICIOUB   IhJUBT  to   PbKSOV  OS   PlOPKBTT. 

In  OMoo  of  Budiciooi  injnry 'to  the  person  or  proper^  it  li  not  neoeenry 
fbnl  there  shonld  be  actaal  enmity  toward  the  injured  party  to  enable 
him  to  recover  exemplary  damagea. 

Dunham  and  Preiton^  for  the  appellant. 

FrancU  A.  Staee^  for  the  appellee. 

Lone,  J.  Plaintiff  recovered  judgment  against  the  defend* 
ant  for  two  hundred  and  twenty-five  dollars  as  damages  in 
an  action  on  the  case  for  the  malicious  killing  of  her  dog. 

It  was  shown  on  the  trial  that  plaintiff's  sons  were  walking 
along  the  highway.  They  were  accompanied  by  the  plain- 
tiff's dog  and  two  other  dogs.  When  in  front  of  defendant's 
premises  the  dog  of  plaintiff  turned  into  the  defendant's 
grounds,  just  out  of  the  highway,  and  approached  a  pond 
which  was  kept  for  lilies,  apparently  with  intent  to  slake  his 
thirst.  Defendant  seeing  it  from  the  upper  window  of  his 
house  went  down  into  the  lower  hall,  got  his  gun,  and,  return* 
ing  above,  shot  the  dog  from  the  upper  window.  It  is  not 
olaimed  that  this  dog  had  done  any  damage  there  at  that  or 
at  any  other  time.  On  the  trial  the  court  permitted  the  de- 
fendant to  show  that  upon  several  previous  occasions  other 
dogs  had  wallowed  in  this  pond,  destroying  some  of  the 
plants  there  growing,  and  upon  one  occasion  the  owner  of  the 
dog,  when  remonstrated  with  by  defendant,  had  called  him 
vile  names,  and  otherwise  insulted  and  abused  him.  There 
was  no  fence  in  front  of  the  premises,  and  this  pond  lay  open 
to  the  highway. 

At  the  close  of  the  testimony  counsel  for  defendant  asked 
the  court  to  instruct  the  jury: 

^  3.  If  the  court  shall  hold  that  this  action  can  be  main* 
tained  upon  the  facts  disclosed  in  the  plaintiff's  declaration, 
then  we  ask  the  court  to  charge  the  jury  that  in  order  to 
recover  in  this  action  the  plaintiff  must  show  to  the  satisfac- 
tion of  the  jury  that  the  defendant  was  moved  to  kill  the  dog 
throagh  malice,  either  towards  the  dog  or  towards  the  plain- 
tiff herself;  that  this  must  be  shown  by  declarations  of  the 
defendant  made  before  or  at  the  time,  showing  a  wicked  and 
malicious  purpose,  or  such  facts  and  circumstances  as  natu* 
rally  and  logically  lead  to  the  conclusion  that  the  defendant 
was  actuated  by  malice,  by  ill-will,  hatred,  or  a  desire  lor 
tevenge. 
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^4.  If  the  jury  find  from  the  eTidence  that  the  dog 
committing  a  trespass  upon  the  property  of  the  defendant, 
and  in  shooting  the  dog  the  defendant  was  only  seeking  to 
prevent  injury  to  his  property,  then  there  was  no  malice  oo 
his  part,  and  plaintiff  cannot  recover. 

'*  5.  If  the  jury  find  that  the  plaintiff  is  entitled  to  recover, 
then,  in  estimating  the  damages,  they  can  only  find  the  fair 
market  value  of  the  dog. 

**6.  In  examining  and  weighing  the  testimony  of  the  wit* 
nesses  as  to  the  value  of  the  dog  they  should  scrutinize  it 
closely,  and  see  apon  what  knowledge  they  base  their  opin- 
ions. Mere  opinions  not  based  upon  a  knowledge  of  the 
character  and  qualities  of  the  dog  are  not  evidence  of  his 
value.  Statements  of  witnesses  of  the  market  value  of  the 
dog  in  question,  or  of  such  dogs,  who  have  never  dealt  in  such 
dogs,  nor  ever  known  personally  of  dealings  by  others,  ought 
not  to  be  received  except  with  great  caution.'' 

These  instructions  were  refused,  and  the  court  directed  the 
jury  substantially  that  the  plaintiff  was  entitled  to  recover 
actual  damages,  which  would  consist  of  the  value  of  the  dog 
at  the  time  it  was  killed;  and  that  even  if  the  dog  was  com- 
mitting  a  trespass  at  the  time  it  was  killed,  and,  in  the  opin- 
ion of  the  defendant,  was  about  to  destroy  some  of  his  plants, 
it  would  not  be  a  justification  for  the  killing,  or  in  any  way 
mitigate  actual  damages,  because  the  law  affords  a  remedy 
for  the  destruction  of  property  caused  by  the  beasts  of  an- 
other. The  court  further  instructed  the  jury  that  there  were 
but  two  questions  for  them  to  consider:  L  The  yalue  of  the 
dog;  and  2.  Was  there  malice?  Upon  the  last  propoeitioQ 
the  court  directed  the  jury: 

"  If  you  find  from  the  evidence  that  there  was  malice,  and 
that  these  annoyances  that  I  have  mentioned  did  take  place, 
you  will  consider  those  annoyances  and  those  previous  tres- 
passes with  a  view  of  determining,  in  the  first  place,  whether 
they  fully  rebut  the  claim  of  malice — whether  or  not  they 
afforded  an  excuse  or  cause  for  killing  the  dog,  to  the  extent 
that  it  would  take  away  the  malice;  and  if  you  flad  in  tiie 
negative  upon  that  question  you  are  at  liberty  to  consider 
them,  and  ought  to  consider  them,  as  mitigatiDg  damages, 
which  you  would  otherwise  allow  on  account  of  Che  maUoe,  if 
you  fliKi  that  the  malice  existed." 

It  is  claimed  on  the  part  of  the  plaintiff  that  if  the  Jury 
found  that  the  killing  of  the  dog  was  willful  and  malicioas 


Jtme,  1893.]  Txn  Hopsn  v.  Walkeb.  001 

the  plaintiff,  in  addition  to  actaal  damages,  waa  entitied  to 
recover  exemplary  damages.  Upon  this  portion  of  the  ease 
the  ooart  directed  the  jury  substantially  that  while  actual 
damages  could  not  be  mitigated  by  the  fact  that  defendant 
had  theretofore  been  annoyed  by  other  dogs,  yet  if  they  found 
that  ha  had  been  so  annoyed,  or  that  he  believed  at  the  time 
that  the  plaintiff's  dog  was  about  to  destroy  some  of  his  prop* 
erfcy,  they  might  consider  whether  these  facts  would  entirely 
rebut  malice;  and  if,  notwithstanding  those  facts  might  be 
found  to  exist,  they  believed  that  defendant  was  actuated  by 
malice  they  might  even  then  award  exemplary  damages;  for 
if  the  defendant  willfully  and  maliciously  did  the  killing  ex- 
emplary damages  would  be  recoverable. 

We  see  no  error  in  the  charge.    The  testimony  tended  to 

show  that  the  dog  was  valuable.    It  was  a  ^'  Gordon  setter,'' 

eligible  to  registration,  and  some  of  the  witnesses  placed  its 

value  as  high  as  two  hundred  and  fifty  dollars.    It  had  never, 

so  far  as  this  record  shows,  trespassed  upon  the  defendant's 

premises,  nor  had  he  in  any  manner  been  annoyed  by  it.    On 

the  day  it  was  shot  it  ran  a  few  feet  out  of  the  highway  to 

the  edge  of  this  lily  pond,  between  which  and  the  highway 

there  was  no  fence,  and,  immediately  as  it  reached  the  pond, 

defendant,  without  any  warning  to  the  boys  who  had  it  in 

diarge,  shot  and  killed  iL    The  jury,  under  the  charge  as 

given,  may  or  may  not  have  found  that  the  dog  was  killed 

willfully  and  maliciously,  as  the  amount  of  the  verdict  is  less 

than  several  of  the  witnesses  placed  its  value;  but  there  cer. 

tainly  was  evidence  which  would  have  justified  the  jury  in 

finding  the  act  willful  and  malicious.    The  dog  was  not  run« 

tung  at  large,  contrary  to  law,  but  was  in  the  immediate 

eharge  of  its  keeper.    It  is  settled  in  this  state  that  dogs  have 

Talue,  and  are  the  property  of  the  owner,  as  much  as  any 

other  animal  which  one  may  have  or  keep:  Hei9rodt  v.  Hack^ 

My  84  Mich.  283;  22  Am.  Rep.  529. 

Usually^  where  an  act  is  done  with  design,  and  from  will- 
ful and  malicious  motives,  the  law  compels  full  compensation 
and  full  compensation  may  not  be  awarded  by  the  payment 
of  the  actual  value.  Damages  in  excess  of  the  real  injury 
are  never  appropriate  where  the  injury  has  proceeded  from 
misfortune,  rather  than  from  any  blamable  act;  but,  where 
the  act  or  trespass  complained  of  arises  from  willful  and  mall* 
eious  conduct,  exemplary  damages  are  recoverable.  These 
damages  are  not  awarded  as  a  punishment  to  the  wrongdoer. 
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bot  to  oompensate  the  injured  party:  Wetherbee  t.  Orwemt 
Mich.  811;  7  Am.  Rep.  668. 

Ail  redress  in  damages  partakes  to  some  extent  of  a  puiii* 
torj  characteri  and  the  line  between  *' actual "  and  wliat  are 
called  *' exemplary''  damages  cannot  be  drawn  with  mach 
nicety.  They  are  properly  based  upon  all  the  circumstanoes 
of  the  aggravation  attending  it.  The  real  purpose  is  to  com- 
pensate  the  plaintiff  for  the  injuries  he  has  suffered:  8til9on 
V.  Oibbs,  63  Mich.  280;  WiUtm  y.  Boweny  64  Mich.  188.  It 
was  said  by  Chief  Justice  (Tooley,  in  SiiUan  v.  0H)b9p  63  Mioh* 
280: 

*^  In  other  cases  there  may  be  a  partial  estimate  of  damages 
by  a  money  standard,  but  the  invasion  of  the  plaintiff's  right* 
has  been  accompanied  by  circumstances  of  peculiar  aggraym* 
tion,  which  are  calculated  to  vex  and  annoy  the  plaintiff,  and 
cause  him  to  suffer  much  beyond  what  he  would  suffer  from 
the  pecuniary  loss.  Here  it  is  manifestly  proper  that  the 
jury  should  estimate  the  damages  with  the  aggravating  cir- 
cumstances in  mind,  and  that  they  should  endeavor  fairly  to 
compensate  the  plaintiff  for  the  wrong  he  has  suffered.  But 
in  all  cases  it  is  to  be  distinctly  borne  in  mind  that  compen* 
sation  to  the  plaintiff  is  the  purpose  in  view,  and  any  in- 
struction which  is  calculated  to  lead  them  to  suppose  thab 
besides  compensating  the  plaintiS^  they  may  punish  the  do* 
fendanti  is  erroneous." 

In  the  present  case  the  court  below  submitted  to  the  joij 
the  question  whether  the  defendant  was  actuated  by  malice 
and  was  guilty  of  willful  conduct  in  shooting  the  dog.  The 
rights  of  the  defendant  were  fully  protected,  as  ail  the  cir- 
cumstances prior  to  the  commission  of  the  act  were  permitted 
to  be  put  in  by  the  defendant,  showing  the  annoyances  he  had 
had  from  other  dogs,  and  the  provoking  and  insolent  conduct 
of  the  owners  of  the  other  dogs  when  remonstrated  with  by 
him.  The  jury  found  that  these  facts  did  not  constitute  an 
excuse  for  killing  the  plaintiff's  dog,  and,  we  think,  very 
properly. 

In  cases  of  n)alicious  injury,  it  is  not  necessary  that  there 
should  be  actual  enmity  towards  the  person  injured:  Bramn 
V.  SiaU,  26  Ohio  St  176.  In  Wright  v.  Clark,  60  Vt  130,  28 
Am.  Rep.  496,  it  appeared  that  plaintiff's  dog  drove  a  tox 
upon  the  land  of  defendant's  father.  Defendant  came  up  and 
shot  the  dog.  On  the  trial  he  claimed  that  he  was  shooting 
at  the  fox,  and  accidentally  shot  the  dog.    No  enmity  ap- 
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paared  to  hare  existed  between  the  parties.  The  oonrt  charged 
tbaty  if  the  defendant  intentionally  and  wantonly  shot  the 
d<^y  they  might  give  exemplary  damages.  It  was  held  that 
snob  intentional  and  wanton  shooting  implied  malicei  and 
that  the  instruction  given  was  correct. 

Some  other  errors  are  claimed.  We  have  examined  them, 
and  do  not  deem  them  of  suflScient  importance  to  notice,  and 
they  are  overruled. 

Judgment  affirmed,  with  costs. 

The  other  justices  concurred. 


Ajomaui — Yaluablb  Dog— KzLLmo  ov,  Hot  JosnraD^  Whsh.— Tha 
law  does  not  jattify  ont  in  killing  bi«  neighbor*!  Talnable  dog  beoanae  the 
animal  has  left  tracks  on  bis  freshly  painted  porob,  has  been  found  on  ona 
oecaaioa  in  bis  benbonse,  and  has  come  aronnd  bis  house  at  night,  ehased 
cats  into  the  trees,  and  barked:  Bower$  t.  ^oren,  93  Mich.  420;  82  Am.  St. 
Rep.  613,  and  note  with  the  cases  collected. 

AaiMALS — Does — PROPsaTT  m.^Dogs  are  property,  and  the  owner  may 
rscoTer  damages  against  a  trespasser  injuring  them,  though  they  bare  no 
market  Talne:  HeiUgmann  t.  J?ok,  81  Tez.  222;  26  Am.  8u  Rep.  801,  and 
note;  WktaUey  t.  Harriit  4  Sneed,  468;  70  Am.  Dea  268^  and  extended 
note. 

ExxMPLABT  Damaois — Whbm  Allowablb. — ^Exemplary  damages  are  al- 
lowed in  eases  where  a  wrong  is  wantonly  and  willfully  inflicted,  or  with 
such  gross  want  of  care  as  to  justify  a  presumption  of  wantonness  or  willful- 
n?:5,  and  actnil  malice  need  not  be  proved:  Speliman  t.  Biehmand  etc  R,  R, 
Go..  85  S.  a  476;  28  Am.  St.  Rep.  868,  and  extended  note  thoroughly  dis- 
ensaing  the  subjeot:  SamueU  t.  Rieknumd  etc  i?.  A  Coi,  86  S.  0.  493;  28 
Am.  St.  B«p.  883.  See  also  Pearaon  r.  Zdir^  138  111.  48;  32  Am.  St  Rep. 
113»  where  exemplary  damages  were  allowed  lor  the  malicions  killing  of  ear* 
of  the  plaintiflL 
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WiTHODT  Wabbaht— RioHT  ov  OmoiB  TO  Mau—Ainiltirt.— 
A  prosecution  for  adultery  can  only  be  inatituted  in  Michigan  by  the 
Lusband  or  wife  of  one  of  the  parties  to  the  orime  and  whaterer  suspi* 
«ona  an  officer  may  bare  he  has  no  right  to  arrest  one  for  such  erime 
without  a  warrant. 
AnuHT  WrrHOUT  Wabkamt— What  Wnx  Jvmn  Omam  m  Makiho.^ 
An  officer  is  Justified  in  arresting  one  formally  charged  with  erime^ 
fhoogh  it  turns  out  that  the  person  oharged  is  innocent.  If  he  flMkes 
an  arrest  for  felony  without  a  warrant  although  he  baa  no  peraooal 
knowledge^  but  acts  upon  information  receiTed  from  one  whom  ha  has 
reason  to  rely  upon,  and  although  it  may  turn  oot  that  the  person 
eharged  is  not  guilty  or  no  felony  in  fact  baa  been  committed,  yet  he  is 
jnstified. 
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Abust— MmAKi  nr  Makoto.— An  ofltor  whd^  ibami/k  « 
take,  and  after  anoh  an  ioTeetigatioii  into  the  faoti  and 
aa  the  particular  case  enables  him  to  make,  npon  a  eharge  of  feloajr* 
arrests  a  par^,  having  reasonable  grounds  to  suppose  him  to  be  gnilifcsr 
and  the  one  named  in  the  warrant  is  not  liable  to  the  arrested 
innooent  party. 

AsBnr  WiT&oDT  WABBAVT>-IjiABZLiTr— JmrnnoAnov. — When  an 

is  made  on  suspicion  of  felony  without  a  warrant  and  it  tuma  oat  ihm.^ 
the  wrong  party  is  thus  imprisoned,  the  party  making  the  amat  mnnt 
be  prepared  to  show,  in  Justification,  that  a  felony  has  been  eommitted 
and  that  the  circumstaneea  under  whioh  he  acted  were  snoh  that  aas^ 
reasonable  person,  acting  without  pasaion  or  prejndioei  would  hsre  birljr 
suspected  that  the  party  arrested  eommitted  it»  or  waa  impliested 
in  it. 

ABBiaT>-MisTA]U  nr  MAKnro — OFnora  Whsh  Jubiiyixd. — ^An  officer  nuik- 
Ing  an  arrest  upon  warrant,  or  npon  knowledge  that  a  warrant  is  00!^ 
of  one  whose  person  is  unknown  to  him,  who  can^  under  the 
stances,  only  act  upon  a  photograph,  or  description,  or  both,  will  be 
eused,  if  he  acts  prudently  and  honestly,  after  making  such  inqoiry 
ezaminatioh  as  the  circumstances  of  the  case  afford.  In  such  eaae,  tba 
facts  being  undisputed,  the  question  of  probable  cause  is  for  the  conrL 

ABBBSt—MlSTAKS  IN  MAKING — LlABILTrY  OF  OflTOKB  VOB  NXGUOKNGK. — 

An  officer  is  bound  to  use  all  reasonable  means  to  aroid  possible  mistafca 
resulting  in  the  arrest  of  an  innooent  person.  He  is  not  Justified  in  ra. 
lying  upon  a  personal  resemblance,  as  indicated  by  a  comparison  with  n 
photograph  when  there  is,  within  easy  reach,  means  of  identifioationy 
nor  ia  he  justified  in  relying  upon  ciroumstanoes  deemed  by  him  ana- 
pioioua  when  the  means  are  at  hand  of  either  yerifying  or  disst|>athq| 
such  suspicions  without  risk,  and  if,  when  so  negligent^  he  makes  tiie 
arrest  he  is  liable  for  false  imprisonment. 

Abbut— Falsb  lMPiiiBOHMB]iT->Byii>XBOX.— When  in  an  action  to  reeovar 
damagee  for  false  imprisonment^  the  party  arrested  and  a  photograph 
npon  the  strength  of  which  the  arrest  was  nmde^  are  both  in  court,  opin- 
ion evidence  as  to  the  resemblance  between  the  photograph* and  audi 
party  is  not  admissible. 

Abbist— Falsb  iMFBisoNmNT— EyiDEKOB.^In  an  action  to  recover  for  a 
false  arrest  and  imprisonment,  adyice  giyen  by  attorneys  to  the  arrest* 
ing  party  subsequently  to  the  srrest  is  not  admissible  in  evidence  na  a 
Justification,  and,  even  though  admissible  as  bearing  upon  the  qneetion 
of  subsequent  detention,  it  must  first  appear  that  such  advice  was  pre- 
dicated upon  a  full  disclosure  of  all  the  faets»  an  examination  of  aQ  er^ 
denoe  of  justification  ofiered  by  the  party  arreated,  and  a  disdosnre  of 
whatever  anggestiona  were  made  by  him  regarding  his  identity,  before 
U  will  be  admitted. 

Akbibt>-Fal8b  Imprisovmbiit— EviDBNOB.^In  an  netloii  to  rseovsr  for  a 
false  arrest  and  imprisonment,  a  plain  unvarnished  account  of  the  arraal 
published  in  a  newspaper  is  admissible  in  evidenoe  as  tending  to  show 
tiie  publicity  given  to  the  faet  of;ihe  arrest^  and  the  oonsaqnent  fa^siy 
to  the  psrty  arrested. 

ABsm-— MnTAKB  'nr  MAKnsQSvmnoAvma  or  OmoiB.— Whettar  an 
officer  is  Justified  in  making  aa  arrest  without  a  warranty  but  npon  !■" 
formation  that  one  ia  out  for  a  party  oharged  with  orima  whoas  photo- 
graph the  officer  has  and  between  which  and  the  partjy  ansstad  be 
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iblaao^  nnsfc  depend  apoB  whtttiTflr—t  lh« 
blABos  ia  so  ifcrikiiig  as  to  1m  ooaTinentg  to  »  maa  of  ocdinary  pradanoa 
and  good  Jiidgiii«iit»  and  thia  qneation  ahovld  ba  anbauttad  to  tha  Jary 
for  ita  dotormination. 

L.  JT.  SopeVf  for  the  appellant 
Chamiheriain  and  Cron^  for  the  appellee. 

McOrath,  J.    Plaintiff  had  been  for  some  five  days  at 

Hnskegon,  engaged  in  soliciting  orders  for  trees  or  shrubbery, 

and  had  taken  several  orders.    He  boarded  at  a  private  house 

at  which  several  other  persons  were  at  the  time  boarding* 

Defendant,  who  is  the  sheriff  of  Muskegon  county,  on  the  14th 

of  December,  1891,  received  from  one  Cane,  the  sheriff  of  Isa* 

liella  county,  by  letter,  information  that  in  August,  1891,  one 

Reynolds  had  eloped  from  Mt  Pleasant  with  a  Mrs.  Nichols, 

the  pair  taking  with  them  the  five  children  of  the  latter. 

The  letter  contained  a  description  of  Reynolds  and   Mrs. 

Sichols,  and  a  photograph  of  the  former.     On  receipt  of  this 

information  defendant  telegraphed  to  Cane  that  he  thought 

his  man  was  at  Muskegon.    Cane  replied,  stating  that  he  haj 

a  warrant  for  Reynolds'  arrest,  and  requested  that  he  be  ar^ 

rested  and  held.     Plaintiff  was  arrested  accordingly.     Cane 

arrived  the  next  day,  and  declared  that  plaintiff  was  not  the 

man,  and  plaintiff  was  discharged,  and  he  now  brings  suit  for 

false  imprisonment. 

The  defense  was  that  defendant  acted  in  good  faith;  that 
there  was  a  striking  resemblance  between  the  photograph  and 
the  plaintiff;  that  on  the  llth  of  December  a  woman  who  had 
been  boarding  at  the  same  place  had  been  arrested  for  larceny; 
that  this  woman  had  at  first  given  her  name  as  Campbell, 
and  again  as  Nichols. 

The  court  instructed  the  jury  that:  **In  all  cases  of  felony 
an  officer  has  a  right  to  arrest  without  a  warrant,  and  may 
arrest  on  suspicion  alone,  and  may  justify  such  arrest  by 
showing  facts  and  circumstances  upon  which,  in  good  faith, 
he  had  the  suspicion  of  the  guilt  of  the  party  arrested,  and 
»Qeh  suspicion,  if  well  grounded,  may  be  a  complete  justifica- 
tion of  the  arrest  of  the  party  charged;  so  that,  in  this  case, 
if  you  find  that  the  defendant  had  good  reason  to  believe,  and 
in  good  faith  did  believe,  that  the  plaintiff  Filer  was  guilty  of 
the  crime  of  adultery,  then  defendant  would  be  warranted  in 
making  the  arrest  upon  such  charge,  and  holding  him  there- 
for.*' 
This  instruction  could  not  fail  to  mislead  the  jury,  under 
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the  circumsianeeB  of  this  case.    A  proeecntion  for  miniterj 

can  only  be  instituted  in  this  state  by  the  husband  or  wife  of 
one  of  the  parties  to  the  crime.    Whatever  suspicions  an  officer 
may  have,  he  has  no  right  to  make  an  arrest  for  adultery,  of 
his  own  motion.    There  was  no  charge  of  adultery  against 
Filer,  and  no  ground  for  suspecting  him  guilty  of  that  offenae* 
If  a  warrant  was  in  fact  issued,  defendant  would  have  had 
an  undoubted  right  to  arrest  Reynolds:  Drennan  ▼.  P«opb, 
10  Mich.  169.    The  question  here  is,  Was  defendant  justified 
in  arresting  plaintiff,  under  the  circumstances  detailed  by 
him?    He  claims  to  have  relied:  !•  On  the  resemblance  in- 
dicated by  the  photograph;  and  2.  Upon  the  fact  that  the 
woman  arrested  December  11th  gave  her  name,  on  oneoccaaion, 
as  ^  Nichols.''    Reynolds  was  described  in  the  letter  as  fifty 
years  of  age;  plaintiff  was  thirty-eight.    This  woman  had  two 
children ;  the  fugitive  had  five.    There  was  nothing  suspicious 
about  plaintiff's  conduct    Defendant  had  seen  him  several 
times  before  the  arrest,  under  circumstances  which  indicated 
that  plaintiff  knew  that  he  was  the  sheriff.    Plaintiff  was 
present  at  the  house  when  the  sheriff  was  there  with  Mrs. 
Campbell  in  his  custody.    Plaintiff  knew  of  her  arrest,  and 
the  sheriff  knew  that  he  was  aware  of  the  fact  of  her  arrest 
Plaintiff  evinced  no  uneasiness  because  of  her  arrest,  nor  had 
he  manifested  any  concern  regarding  it,  more  than  might 
have  been  manifested  by  any  one  of  the  boarders  at  the 
house.    He  continued  to  remain  there  for  several  days  after 
her  arrest.    Mt.  Pleasant  was  about  one  hundred  miles  away. 
It  appears  that  at  the  boarding-house  plaintiff  was  known  mm 
Mr.  Filer,  and  the  woman  as  Mrs.  Campbell.    There  was  no 
testimony  that  defendant  had  at  any  time  before  the  arrest 
made  any  inquiry,  at  the  boarding-house  or  elsewhere,  as  to 
the  nature  of  plaintiff's  business,  his  name,  the  length  of  his 
stay  at  Muskegon,  what  his  relations  were  with  Mrs.  Camp- 
bell or  Mrs.  Nichols,  or  as  to  how  long  Mrs.  Campbell  bad 
been  in  the  city;  nor  was  there  any  evidence  of  any  improper 
relations  between  plaintiff  and  Mrs.  Campbell,  or  that  there 
had  been  any  intimacy  between  the  two,  or  that  there  was 
anything  more  than  a  boarding-house  acquaintance  between 
them.    When  plaintiff  was  arrested  he  protested  against  bis 
arrest;  insisted  that  his  name  was  not  Reynolds,  but  that  it 
was  Filer;  exhibited  his  memorandum*book,  with  the  name 
"  A.  C.  Filer"  printed  in  gilt  letters  upon  the  back;  took  from 
bis  pocket  certain  letters  that  he  had  received  at  MuskegOD« 
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addressed  to  A.  C.  Filer,  and  showed  the  postmark  thereon; 
exhibited  a  tax  receipt  for  taxes  paid  at  Battle  Creek;  and 
later  gave  the  name  of  the  cashier  of  one  of  the  banks  at 
Kalamazoo,  and  desired  that  he  be  telegraphed  to;  but,  not- 
withstanding, he  was  locked  up  at  one  o'clock  in  the  day- 
time, and  kept  in  jail,  in  the  ward  with  other  prisoners,  for 
thirty  hours. 

It  is  undoubtedly  true  that  an  officer  is  justified  in  making 
the  arrest  of  a  person  formally  charged  with  an  offense,  though 
it  tarns  out  that  the  person  so  charged  is  innocent;  so,  if  he 
makes  an  arrest  for  a  felony  without  a  warrant,  although  he 
has  no  personal  knowledge,  but  acts  upon  information  received 
from  one  whom  he  has  reason  to  rely  upon,  and  although 
it  may  be  that  the  person  so  charged  is  not  guilty,  or  no  felony 
in  fact  has  been  committed:  Samuel  ▼•  Payne^  1  Doug.  859; 
H6hb$  ▼•  Branscamby  8  Camp.  420;  HoUey  ▼•  Mix^  8  Wend. 
850;  20  Am.  Deo.  702;  BurM  r.  Erhen,  40  N.  Y.  468;  CahiU 
T.  People,  106  111.  621;  Crocker  on  Sheriffs,  sec.  49;  1  Chitty's 
Criminal  Law,  22.  In  Williame  ▼.  Daweon  (Nisi  Prius, 
1788),  referred  to  in  Hohbe  ▼.  Braneeowby  8  Camp.  420;  Buller, 
J.,  laid  down  the  rule  *Hhat  if  a  peace  officer,  of  his  own  head, 
takes  a  person  into  custody  on  suspicion,  he  must  prove  that 
there  was  such  a  crime  committed." 

The  rule  is  laid  down  by  Mr.  Bigelow,  in  his  work  on  Torts, 
4th  ed.,  p.  140,  that: 

''  The  officer,  in  executing  his  process,  must  arrest  the  per- 
son named  in  it.  If  he  do  not,  though  the  arrest  of  the  wrong 
person  was  made  through  mere  mistake,  it  may  be  a  case  of 
false  imprisonment.'' 

Citing  Coote  v.  Lighworth^  F.  Moore,  457;  Duneton  ▼•  Paler* 
mm,  2  Com.  B.,  N.  S.,  495.  A  number  of  authorities  may  be 
cited  in  support  of  this  rule:  Addison  on  Torts,  sec.  805; 
Daviee  v.  JenkinB,  11  Mees.  &  W.  754;  Qwynne  on  Sheriffs, 
99;  Oristoold  ▼•  Sedgwick,  6  Cow.  460;  Lavina  ▼.  State^  63  Qa. 
51 3;  Haye  ▼.  Oreary,  60  Tex.  445;  Comer  v.  Knowles,  17  Ean. 
436.  I  do  not  think,  however,  that  an  officer  who,  through 
an  honest  mistake,  and  after  such  an  investigation  into  the 
facts  and  circumstances  as  the  particular  case  enables  him 
to  make,  upon  a  charge  of  felony,  arrests  a  party,  having  rea* 
sonable  grounds  to  suppose  him  to  be  the  guilty  party,  and 
the  one  named  in  his  warrant,  is  liable  to  the  arrested  party, 
who  turns  out  to  be  innocent,  for  whatever  damages  he  may 
suffer  in  consequence  of  the  arrest*    Such  a  rule  would  mar 
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terially  interfere  with  the  apprehension  of  fogptiveB  from 
justice.  Probable  cause  is  a  justificfftion  for  criminal  pio- 
ceedings.  Criminals  who  seek  safety  in  flight  are  ueiuUy 
apprehended  through  officers  in  other  localitieey  and  hj  means 
of  photographs  and  descriptions  of  the  person.  As  is  said  in 
Broehway  y.  Crawford^  8  Jones,  483^  67  Am.  Dea  250: 

**  The  law  encourages  every  one,  as  well  private  eiiixens  mm 
offioers,  to  keep  a  sharp  lookout  for  the  apprehension  of  felons^ 
by  holding  them  exempt  from  responsibility  for  an  arrest  or 
prosecution,  although  the  party  charged  turns  oat  not  to  be 
guilty,  unless  the  arrest  is  made,  or  the  prosecaticm  is  insti- 
tuted, without  probable  oause,  and  from  malioe.'' 

In  Eatits  y.  StaU^  6  Humph.  53,  44  Am.  Dec.  289,  m  miii<- 
der  had  been  committed  in  Franklin  county  by  one  Payna, 
who  made  his  escape,  and  the  governor  issued  a  prodamatioa 
offering  a  reward  for  the  apprehension  of  the  criminaL  One 
Martin  was  arrested  in  Sullivan  county.  The  particulars  of 
personal  description  annexed  to  the  governor's  proclamation 
applied  in  some  respects  to  Martin, 'and  in  others  did  not. 
The  court  say: 

''  The  liberty  of  the  citizen  is  so  highly  regarded  that  the 
officer  arresting  a  supposed  felon  without  warrant  must  aot 
in  good  faith,  and  upon  grounds  of  probable  suspicion  that 
the  person  to  be  arrested  is  the  actual  felon.  If  he  may  not, 
under  such  circumstances,  make  an  arrest,  the  escape  of 
criminals  would  be  but  little  obstructed  by  the  official  proc- 
lamation of  the  governor,  and  the  police  of  the  state,  instead 
of  being,  as  public  policy  urgently  requires,  vigilant  and  ef- 
fective, would  be  altogether  the  contrary.** 

The  rule  was  laid  down  in  Maiiniemi  v.  Qronluikd^  92  Mich. 
222,  81  Am.  St.  Rep.  576,  that  a  private  person  has  a  right  to 
arrest  a  man  on  suspicion  of  felony,  without  a  warrant,  bat  if 
he  does,  and  it  turns  out  that  the  wrong  man  is  imprisoned, 
he  must  be  prepared  to  show,  in  justification:  1.  That  a 
felony  has  been  committed;  and,  2.  That  the  circum- 
stances under  which  he  acted  were  such  that  any  reasonable 
person,  acting  without  passion  or  prejudice,  would  have  fairly 
suspected  that  the  plaintiff  committed  it|  or  was  implicated 
in  it  This  rule  is  supported  by  a  long  line  of  authorities: 
Cooley  on  Torts,  2d  ed.,  p.  202,  and  cases  cited.  But|  as  Mr. 
Cooley  says: 

**A  peace  officer  may  properly  be  treated  with  more 
indulgence,  because  he  is  specially  charged  with  a  duty  is 
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the  enforcement  of  the  lawe.  If  by  him  an  arrest  is  made 
on  reasonable  grounds  of  belief  he  will  be  excused,  even 
though  it  appear  afterwards  that  in  fact  no  felouy  had  been 
ocmimitted;"  7  Am.  &  Eng.  Bncy.  of  Law,  676,  and  cases 
eiiad. 

In  Sokan  y.  Sawiti^  5  Cush.  281,  the  court  say; 

**The  public  safety,  and  the  due  apprehension  of  criminals 
charged  with  heinous  offenses,  imperiously  require  that  such 
arrests  should  be  made  without  warrant  by  officers  of  the 
Imw.  •  ...  As  to  constables  and  other  peace  officers,  acting 
officially,  the  law  clothes  them  with  greater  authority  [than 
private  persons],  and  they  are  held  to  be  justified  if  they  act, 
in  making  the  arrest,  upon  probable  and  reasonable  grounds 
for  believing  the  party  guilty  of  a  felony;  and  this  is  all  that 
fa  necessary  for  them  to  show  in  order  to  sustain  a  justifi* 
cation  of  an  arrest  for  the  purpose  of  detaining  the  party  to 
await  further  proceedings,  under  a  complaint  on  oath,  and  a 
warrant  thereon. '' 

Upon  the  same  principle,  and  for  the  same  reason,  tiU 
cffioer  makiug  an  arrest  upon  a  warrant,  or  upon  knowledge 
that  a  warrant  is  out,  of  one  whose  person  is  unknown  to  hiiOi 
who  can,  under  the  circumstances,  only  act,  if  he  act  at  alli 
upon  photograph  or  description,  or  both,  should  be  excused, 
if  he  acts  honestly  and  prudently,  making  such  inquiry  and 
examination  as  the  circumstances  of  each  particular  case 
afford  him  an  opportunity  to  make.  It  is  practically 
impossible  to  apprehend  runaways  in  any  other  way,  and  the 
protection  of  society  from  these  major  crimes  demands  that 
some  latitude  be  given  to  these  officers  of  the  law,  who  are 
separated  from  local  influences  and  clamor,  and  must  be  pre- 
sumed to  act  fairly  and  honestly. 

But  in  all  such  cases,  where  the  facts  are  not  disputed,  the 
question  of  probable  cause  is  one  of  law  for  the  court: 
Hamilton  v.  Smith,  89  Mich.  222,  227;  Bums  t.  Erben,  40 
N.  Y.'463;  McCarthy  v.  De  Armit,  99  Pa.  St.  63.  To  afford  a 
justification,  there  must  be  not  only  a  real  belief,  and  reason- 
able  grounds  for  it  (1  Chitty's  Criminal  Law,  15),  but,  where 
there  is  an  opportunity  for  inquiry  and  investigation,  inquiry 
and  investigation  should  be  made.  In  HoUey  t.  ifts,  8 
Wend.  350,  20  Am.  Dec  702,  the  court,  referring  to  an  arrest 
made  upon  information  received,  say: 

^  The  officer  should  not,  however,  receive  every  idle  rumor, 
Imt  should  make  such  diligent  inquiry  touching  the  truth  of 
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the  charge   as  the   oircamstanoeB  will   permit,  before  be 
asBumes  to  arrest  one  upon  the  information  of  another.'' 

Defendant  was  bound  to  use  all  reasonable  means  to  avoid 
possible  mistake,  and  the  arrest  of  an  innocent  man:  StanUm 
▼.  Hart^  27  Mich.  539,  541.  He  was  not  justified  in  reljing 
upon  a  personal  resemblance,  as  indicated  by  a  oomparisoo 
with  a  photograph  (Sugg  y.  Pool^  2  Stew.  &  P.  196),  especiaUj 
as  there  was,  within  easy  reach,  means  of  identification.  He 
says  he  did  not  know,  and  did  not  ask,  plaintiflTs  name  or 
business  until  after  the  arrest.  A  few  moments  devoted  to 
inquiry  at  the  boarding-house  would  have  revealed  the  situ* 
ation,  and  would  have  shown  that  there  was  no  reason  for 
associating  him  with  the  woman  in  question.  An  officer  is 
not  warranted  in  relying  upon  circumstances  deemed  by  him 
suspicious,  when  the  means  are  at  hand  of  either  verifying  or 
dissipating  those  suspicions  without  risk,  and  he  neglects  to 
avail  himself  of  those  means.  The  case  made  by  defendant 
did  not  justify  the  arrest,  and  the  jury  should  have  been  so 
instructed. 

The  court  erred  in  admitting  the  testimony  of  defendant  as 
to  the  opinion  of  Hunsberger  and  Johnson,  given  after  the 
arrest,  as  to  the  resemblance  between  the  photograph  and 
plaintifl;  Both  plaintiff  and  photograph  were  in  court,  aud 
before  the  jury. 

The  testimony  of  the  attorneys  as  to  the  advice  given  tolLe 
defendant  was  clearly  inadmissible.  It  did  not  appear  just 
what  facts  were  stated  upon  which  the  advice  was  predicated. 
In  no  event  could  advice  given  after  the  arrest  was  made 
justify  the  arrest.  Even  though  admissible  as  bearing  upon 
the  question  of  subsequent  detention,  it  should  appear  that 
it  was  predicated  upon  a  full  disclosure  of  all  the  facts,  an 
examination  of  all  the  evidences  of  identification  offered  bj 
plaintiff,  and  a  disclosure  of  whatever  suggestions  had  beea 
made  by  plaintiff  regarding  his  identity.  The  opinions  of 
these  witnesses  as  to  the  resemblance  between  plaintiff  and 
the  photograph  were  likewise  inadmissible. 

The  fact  of  the  publication  in  a  newspaper  of  the  &ct  of 
plaintiff's  arrest  was  set  up  in  the  declaration;  and  as  tend* 
ing  to  show  the  publicity  given  to  that  fact,  and  consequeDt 
injury,  the  publication  should  have  been  admitted.  It  was  a 
plain,  unvarnished  account.  Its  publication  was  privileged. 
The  general  rule  of  law  is  that  whoever  does  an  illegal  or 
wrongful  act  is  answerable  for  all  the  consequences  thai 
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•nsuo  in  the  ordinary  and  natural  course  of  events,  though 
thoee  oonsequenceB  be  immediately  brought  about  by  inter» 
▼ening  agenta,  provided  such  agents  were  set  in  motion  by 
the  primary  wrongdoer,  or  provided  those  acts  causing  the 
damage  were  the  necessary  or  legal  and  natural  consequence 
of  the  wrongful  act.  The  publication  was  such  a  naturalt 
usual,  and  ordinary  consequence  of  defendant's  act  that  it 
must  be  deemed  to  have  been  contemplated. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered. 

Qrant,  J.,  concurred  with  McGbath,  J. 

MoNTGoMSRT,  J.  I  agree  with  my  Brother  McOrath  that 
it  is  generally  a  question  of  law  as  to  what  constitutes 
probable  cause  to  justify  an  arrest  without  warrant.  But  it 
is  apparent  at  a  glance  that  the  rule  is  not  one  susceptible  of 
establishing  a  general  test,  by  which  the  question  may  be 
determined  in  all  cases.  Qenerally,  it  is  a  justification  if 
sufficient  facts  are  known  to  the  officer  to  justify  a  reasonable 
belief  that  a  crime  has  been  committed,  and  that  the  party 
arrested  is  the  guilty  party.  I  am  not  prepared  to  say,  how- 
ever,  that  it  should  be  held,  as  a  matter  of  law.  In  the  present 
case,  that  the  resemblance  of  the  plaintiff  to  the  photograph 
of  the  person  alleged  to  have  committed  the  offense  is  not, 
when  coupled  with  the  other  facts  proven,  sufficient  to  justify 
the  officer,  but  whether  there  was  justification  must  depend 
upon  the  closeness  of  the  resemblance  between  the  photograph 
and  the  person  arrested.  It  is  manifest  that  this  precise 
question  is  one  that  cannot  be  determined  as  matter  of 
law,  and  should,  therefore,  be  submitted  to  the  jury.  The 
language  of  the  court  in  Cochran  v.  Toher^  14  Minn.  385,  la 
peculiarly  applicable  to  this  case: 

"  It  is  manifest  that  no  finding  of  specific  facts  could  be 
made  by  the  jury,  not  embracing  a  conclusion  as  to  the 
reasonable  effect  of  the  same  in  fact,  from  which,  under  any 
rule  of  law,  the  court  could  pronounce  the  conclusion,  as  a 
legal  inference,  that  they  did  or  did  not  constitute  reasonable 
cause.*' 

In  the  present  case  it  would  seem  that  the  party  arrested 
had  recently  come  to  the  county  of  his  arrest;  that  he  was 
boarding  at  the  same  house  with  a  woman  who  was  believed 
to  answer  somewhat  to  the  description  of  the  woman  with 
whom  the  party  accused  had  eloped.    The  officer,  at  the 
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time  of  {be  arresti  had  in  his  posseBsiim  a  photograph  of  tho 
leoQfled  partji  and  had  information  that  a  warrant  waf 
issued  for  his  arrest,  and,  upon  disoovering  a  reeemblanos 
between  the  present  plaintiff  and  sach  accused  party,  caused 
the  plaintiff's  arrest  In  my  judgmenti  whether  the  arrest 
was  justified  under  these  circumstances  depended  upon 
whether  the  resemblanoe  was  so  striking  as  to  be  convincing 
to  a  man  of  ordinary  prudence  and  good  judgment,  and  this 
question  should  have  gone  to  the  jury. 

I  concur  with  my  Brother  McGrath  on  the  oth«r  grounds 
The  judgment  should  be  reversed  and  a  new  trial  ordered* 

« 

HooKSB,  0.  J.,   and   Long,   J.,   concurred   with  Mqht- 

OOMSBT,  J. 

AnuBT  WrTEOxrr  Wabbaht— Rioht  or  OmoKB  lo  ICAKa^^Thii  qam» 
Hon  ii  dIaewMd  m  OammonweaiA  w.  Wri^  ISS  Mm.  149|  omle,  47Sb  «^ 
BotB,  Mid  tha  BOfte  to  JMcrte  r.  AVoto^  S6  Ab.  Dml  lOA. 

Amawn  Wrhovt  Wabbaht  loa  Sovposbb  Fblovt— JosniiaAaoK.— 
An  officer  arresting  withoat  warrant  upon  the  informatioa  of  another,  iipca 
whom  he  haa  a  right  to  rely,  that  the  person  arrested  has  committed  a  felony, 
if  justified,  though  no  felony  haa  been  committed:  HoUeff  t«  Mix,  S  Wend« 
860;  20  Am.  Dec.  702;  and  note.  An  officer  may  airatt  without  a  wananft 
one  whom  ho  haa  probable  oanse  to  belieye  gnil^  of  a  felony:  WmtU  r» 
Okfo^tt,  8  R.  L  224;  6  Am.  fiep.  57%  and  note;  Doerkig  t.  Staie,  49  Ind.  SSI 
19  Am.  Bep.  609,  and  note.  The  common  law  permitted  arrests  withoat 
warrant  in  oases  of  felony  or  snspioion  of  felony:  SuherU  t.  Siai$,  14  Ma 
138;  56  Am.  Doc  97,  and  note.  See  Firatom  t.  Skt,  71  Mich.  S77,  15  Am. 
St.  Bop.  206,  and  note,  and  extended  note  to  gamm  t.  ^AKs^  44  Am.  Dta 
892;  for  a  further  disonasion  ti  this  subject. 

Abristiko  Wbomo  PBRBON-^usTmcATiov.— An  officer  arresting  a  sup* 
posed  felon  withoat  warrant  must  act  in  good  faith  and  npon  grounds  ol 
probable  suspicion  that  the  penon  arrested  is  the  aotnal  felon:  Bamm  t» 
8iaU^  6  Hnmph.  53;  44  Am.  Deo.  289,  and  eztondod  note;  and  the  samt 
rule  waa  hold  true  where  the  arrest  waa  made  faj  a  private  penoA  in  JM^ 
fl<em<  T.  Groniiiiuf,  92  Mioh.  222;  81  Am.  St.  Bop.  576^  and  aott. 
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SmBBBBG   V.    GUNNINGHAIL 
(96  lOcnnAi^  «».] 
■Knui— What  Dom  Not  CoNanron. — Ob«  who  is  in  IIm 

of  Und,  bat  who  did  not  entor  nnder  may  dUdm  or  color  of 
rights  nor  in  the  beliof  that  ho  had  any  rights  does  not  hold  it  by  ad- 
verse possession. 

AvTwaam  Possnasiov.— Possession  most  bo  aetoal,  coattnnoii%  visible^  and 
notorioBs^  so  woQ  as  liostile^  to  the  titis  of  tho  owaor  in  ordsr  to  be 
advoiasw 

▲DTXB8B  PosansiOM— What  Don  Nor  Comrnrvrn.  —An  entry  on  land 
with  intent  to  remain  in  possession  nntil  tho  real  owner  olaims  it  or  de- 
mands rent  is  not  hostile  nor  adyerso. 

AD>ymBBM  r^WHSwuow,  — Statoct  of  LntiTATioiia  Bbqibs  to  Rim  in  fsTor 
ol  the  party  in  possession  only  from  some  act  of  possession  so  open,  noto- 
rious, and  hostUo  that  it  constitutes  in  law  notice  to  the  real  owner. 

XjiorMBiffT — ^Ihtbrist  SiTrrioixifT  to  Maintain. — An  abutting  lot-owner 
in  a  oity  owns  the  fee  in  the  land  to  tiio  center  of  tho  street,  together 
with  tho  right  to  its  vse,  snbjeot  to  tho  pnblio  easement^  and  has  such 
an  interest  in  the  land  lying  between  hit  lot  and  the  center  of  the  strost 
M  will  entitle  him  to  maintain  ojeotment  against  one  who  ousts  him  of 
•ttoh  use  and  possession. 

Ball  and  Hanaeom^  for  the  appellant* 
ChaHe9  R,  Brovm  and  S<m^  for  the  appellee. 

Grant,  J.  Plaintiff  is  the  owner  of  the  record  title  to  the 
land  in  controversy.  Defendant  claims  title  by  adverse  poa- 
Bseaion.    The  land  is  described  in  the  declaration  as: 

'^That  portion  of  Palms  street  lying  north  of  the  center  line 
at  said  street^  and  south  of  the  north  line  of  said  street,  and 
abntting  on  lots  15  and  16  of  block  1  of  White's  addition  to 
the  city  of  Marquette." 

From  1871  to  1880  the  Champion  Iron  Company  was  owner  of 
the  governmental  subdivision  which  included  this  land«  The 
land  was  mainly  unoccupied,  but  at  some  time  a  small  house 
had  been  built  upon  it»  but  when  or  by  whom  does  not  appear. 
The  owners  of  the  land  do  not  appear  to  have  paid  much 
attention  to  it  for  many  years,  though  Mr.  Peter  White,  of 
Marquette,  had  general  charge  of  it  A  fence  had  been  built 
inclosing  some  of  the  land  around  the  house.  The  land  was 
platted  in  1888.  The  house  is  in  Palms  street,  and  the  land 
which  defendant  claims  is  directly  in  front  of  plaintiff's  lots, 
on  which  he  erected  a  house.  One  of  bis  lots  fronts  on  Palms 
street,  and  the  other  is  on  the  corner  of  Palms  and  Champion 
streets.  While  he  was  building  his  house  and  improving  his 
lots  he  used  the  street  covering  the  land  in  controversy,  and 
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built  with  reference  to  it  During  this  time  defendant  saw 
what  he  was  doing,  but  made  no  objection  or  claim  of  owner- 
ship to  him  until  after  he  had  lived  upon  his  lots  six  monthSi 
when  she  built  a  fence  along  the  front  of  his  lots.  Poor  peo- 
ple appear  to  have  moved  into  this  house  at  various  timeSi 
and  to  have  occupied  it  without  paying  rent  or  claiming  anj 
right  either  to  the  house  or  to  the  land.  One  Hudson,  a  wit- 
ness for  the  defendant,  testified  that  he  occupied  the  premises 
with  his  mother  in  1878  and  part  of  1874;  that  his  mother 
was  poor,  the  house  was  empty,  and  he  knew  of  no  authority 
given  them  to  occupy  it;  and  that  when  his  mother  moved 
out  the  defendant  moved  in.  Defendant  occupied  it  until 
some  time  in  1888  or  1889,  when  she  removed  to  another  part 
of  the  city,  but  her  daughter  testifies  that  she  left  some  goods 
in  the  house,  and  that  she  had  boarders  who  slept  there. 

The  cliaracter  of  the  possession  will  appear  from  defendant's 
own  testimony* 

*'Q.  State  how  you  came  to  go  and  live  there. 

**A.  Well,  a  man  by  the  name  of  Mr.  Neff  lived  in  the 
house,  and  my  man  worked  there.  We  lived  by  the  furnace, 
and  he  came  into  the  house  and  said  that  it  was  a  good  place 
for  a  poor  family,  and  that  it  would  be-near  his  work,  and  he 
said  that  he  lived  in  there  quite  a  good  many  years,  and  he 
said  that  he  never  paid  any  rent,  nor  no  rent  was  ever  asked 
of  him  he  says,  and  he  said  he  had  poor  health  and  could  n't 
do  any  work.  He  worked  on  the  docks.  'That  I  ain't  able 
to  do,'  he  says,  'I  am  going  out  west  to  get  a  bit  of  land.' 
Well,  then,  I  saw  my  husband  and  asked  him  whether  I 
would  go.  I  says,  *  I  would  like  to  look  at  it,'  and  he  said  it 
was  pretty  good,  and  'you  will  never  have  to  pay  any  rent' 
So  I  went  and  moved  in  there  to  see  how  we  would  get  along 
there,  and  I  told  Mrs.  Swineford  I  would  live  there  and  make 
it  my  home,  and  the  rest  of  my  family,  and  keep  it;  when 
nobody  was  looking  for  rent  I  would  keep  it." 

On  cross-examination  she  testified  that,  some  five  or  six 
years  after  she  went  into  the  house,  she  had  a  conversation 
with  a  Mr.  Ely,  in  which  he  told  her  that  it  was  his  brother 
and  Mr.  Wells  who  owned  the  house;  and  that  "  the  reason 
she  kept  it  was  because  they  were  dead." 

Defendant's  daughtei  was  asked  what  claim  she  heard  her 
mother  make,  and  she  replied: 

''  Quite  a  ifew  times,  when  I  was  going  to  visit  her,  she 
always  said  she  was  going  to  live  there,  because  my  father, 
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he  wanted  her  to  go  out  west,  and  she  wouldnH  go;  It  waa  m 
wild  place,  and  she  had  a  place  of  her  own. 

*'  Q.  Did  ihe  give  any  reason  for  her  claim? 

**  A.  She  though  nobody  had  ever  bothered  her,  and  never 
had  come  to  look  for  rent  and  bother  with  her  place,  and  she 
thought  she  might  as  well  stay  there." 

On  cross-examination  this  witness  said  that  if  her  mother 
had  had  to  pay  rent  she  would  not  have  lived  there. 

Meanwhile,  the  owners  of  the  land  paid  the  taxes,  and  the 
property  was  sold  and  mortgaged,  and  the  owners  of  the  record 
title  exercised  the  usual  acts  of  ownership  over  land  situated 
as  this  was. 

Defendant  was  poor,  and  during  a  large  portion  of  the  time 
of  her  occupancy  of  this  house  was  the  recipient  of  aid  from 
the  poor  fund  of  the  county.  Mr.  Maynard,  for  many  years 
one  of  the  superintendents  of  the  poor,  testified  that  in  1885 
she  asked  him  to  pay  the  rent  of  the  house,  saying  she  was 
not  able  to  do  it  Peter  White  testified  that  in  1880,  after  the 
land  was  sold  by  the  Champion  Iron  Company,  he  had  the 
entire  charge  of  the  property,  paid  the  taxes,  exercised  other 
acts  of  ownership  over  it,  and  in  that  year  asked  the  defend- 
ant to  pay  rent,  and  she  replied  that  she  was  too  poor  to  pay 
it  These  statements  were  denied  by  her,  and,  so  far  as  they 
are  concerned,  it  was,  of  course,  a  question  for  the  jury. 

The  following  special  questions  were  submitted  to  the  jury 
at  the  request  of  defendant's  counsel,  and  respectively  an* 
twered  by  the  jury,  as  follows: 

'*Q.  Did  the  defendant  occupy  the  premises  in  dispute, 
either  by  herself  or  her  tenants  and  boarders,  or  both,  for  a 
period  of  fifteen  years,  continuously,  prior  to  the  commence* 
ment  of  this  suit,  without  recognizing  any  one  as  her  landlord? 

"A.  Yes. 

^Q.  Did  the  defendant  ever  pay  rent  to  anyone  for  the 
premises  in  dispute? 

•*A.  Na 

1.  The  court,  as  requested,  should  have  instructed  the  jury 
that  the  defendant  had  failed  to  establish  title  by  adverse 
possession.  She  did  not  enter  under  any  claim  or  color  of 
right,  nor  in  the  belief  that  she  had  any  right  Her  entry 
and  possession  were  the  same  as  those  of  former  occupants, 
who  claimed  no  right  to  the  property.  She  did  not  intend  to 
retain  possession,  according  to  her  own  evidence,  any  longer 
thaa  she  could  do  so  without  the  payment  of  rent.    This  was 
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a  recognition  of  title  in  some  one  else,  and  was  conclusive  evi- 
dence  that  her  entry  and  possession  were  subject  to  that  title. 
The  answers  to  the  special  questions  do  not,  of  themselTeSy 
establish  a  case  of  adverse  possession  necessary  to  establish 
title.  Mere  possession  is  not  sufficient.  It  must  not  only  be 
actual,  continuous,  visible,  and  notorious,  but  it  must  be  hos- 
tile to  the  title  of  the  real  owner.  An  entry  with  the  intent 
to  remain  in  possession  until  the  real  owner  claims  it,  or  de- 
mands rent,  is  not  hostile.  These  questions  clearly  gave  the 
jury  to  understand  that  such  possession  was  sufficient  to 
establish  title  in  defendant.  Their  verdict  can  be  explained 
upon  no  other  theory.  Her  actual  residence  upon  the  prop- 
erty was  not  fifteen  years.  Including  the  time  during  which, 
according  to  her  daughter's  testimony,  she  had  some  goods  in 
the  house,  her  possession  was  barely  fifteen  years.  The  stat- 
ute of  limitations,  in  such  cases,  begins  to  run  only  from  some 
act  of  possession  so  open,  notorious,  and  hostile  that  it  con- 
stitutes, in  law,  a  notice  to  the  real  owner.  The  entry,  under 
the  circumstances  of  this  case,  was  not  such  an  act  No  sub- 
sequent act  or  assertion  upon  her  part,  even  if  sufficient,  is 
shown  to  have  occurred  fifteen  years  prior  to  the  commence- 
ment of  the  suit. 

It  was  said  by  Mr.  Justice  Campbell  in  Campau  v.  Lafferiigf 
43  Mich.  431, "  that  a  holding  cannot  be  adverse  if  the  holder 
does  not  believe  in  his  title."  It  was  also  said  in  that  case 
that  ^'  a  possession  may  be  maintained  long  enough  by  an  un- 
disturbed  and  defiant  trespasser  to  bar  an  ejectment."  The 
defendant  in  this  case  did  not  believe  in  her  title,  nor  waa  she 
a  defiant  trespasser. 

2.  It  is  contended  that  the  plaintifl^  has  no  such  title  in  this 
land  as  would  sustain  an  action  of  ejectment.  The  plaintiff 
is  the  owner  of  the  fee  of  the  land  to  the  center  of  the  street, 
and  has  the  right  to  its  use,  subject  to  the  public  easement 
He  may  set  out  shade  trees,  construct  a  sidewalk,  and  exer- 
cise other  acts  of  ownership  and  possession  which  do  not  in- 
terfere with  the  public  use.  He  has  a  valid  and  subsisting 
interest,  under  Howell's  Statutes,  section  7790.  The  rights  of 
the  public  are  not  here  in  issue,  and  the  question  whether  the 
municipality  could  maintain  an  action  of  ejectment  is  not 
involved.  Plaintiff  was  ousted  of  his  possession  and  use  by 
the  act  of  the  defendant.  Under  such  circumstances,  eject- 
ment is  the  proper  remedy. 

Judgment  reversed,  and  new  trial  ordered. 

The  other  justices  concurred. 


Jolji  1893.]  MncALFs  w.  Millu.  817 


ASTKBSS  P08SXB8IOV~EmtBT  UlTDBft  GlAIM  09  TeOB  OT  QoOD  FAITtt. 

Aa  adTerM  ooonpant  miut  enter  and  hold  the  land  in  good  faith,  helisT- 
ing  hia  oonTasymneo  to  he  valid,  in  order  to  hegin  an  adrene  poauMton  nnder 
aehum  of  titU:  WiUom  r.  Atkintcm,  77  OoL  485;  11  Am.  St.  Beii.  2M,  and 
note.  AdTezaa  poaeeerion  anffioient  to  defeat  tiie  right  of  action  of  the 
holder  of  the  legal  title  mnat  he  hostile  In  ititneeption:  yZfinowefcL  iLlLCo. 
V.  Mougkiom,  126  IIL  833;  9  Am.  St.  Bep.  661;  OoMm  t.  BeptMionm  Valkg 
elCL  Latui  Co,,  S3  Neb.  76;  8  Am.  St  Rep.  114,  and  note;  Battmtr  t.  Baker, 
106  Ma  311;  82  Am.  St.  Rep.  606,  and  note.  See  extended  note  to  Fiwek 
▼.  UUman,  24  Am.  St.  Rep.  38&  PoeaeBsion  of  land  to  he  adTeree  mnat  bo 
made  hj  meaaa  of  aotnal  entry  and  oocnpation:  OmoAa  etc  Trmi  COk  t. 
Fmrier,  33  NeK  776;  20  Am.  St.  Bep.  606. 

ADVxBaB  PoesBssiov — What  KnanaART  to  Ooivxrotk.  *To  render 
peoeeeaion  adTerae,  it  mnat  not  only  be  aotnal,  hnt  alao  Tiaible,  oontinnon% 
aotoriona,  diatinct  and  hoeiile;  and  of  aneh  a  charaoter  aa  to  indicate  nnmia* 
takably  an  asaertion  of  claim  of  exolvaiye  ownerahip  in  the  ooenpant:  BoamM 
T.  TempUUm,  50  Tez.  376;  6  Am.  St.  Bep.  71,  and  note;  FomB  ▼.  Cbofa;  13 
<k.  466;  20  Am.  St  Repu  836;  notea  to  ifoftary  ▼.  DoUarhide,  14  Am.  St. 
Bep.  644,  and  IIUmoU  elc  B  B,Oa.Y.  Houghton,  0  Am.  St.  Rep.  686;  Cook 
▼.  Ciiaton,  64  Mich.  809;  8  Am.  St.  Rep.  816^  and  note;  BlBoi  T.  Lme,  83 
1m.  484;  31  Am.  St.  Rep.  604,  and  note. 

Advsrsb  PoasBssiov.— Haturi  of  to  Sst  xh  Qpibatiov  SrATim  ov 
lAtRanoast  See  Motmo  v,  Tmmpleiom,  60  Tez;  376;  6  Am.  St  Bepw  71, 
•ad  aot^  ObUit.  BqkMocm  VaU^Hc  Lmi  Co.,  23  Neh.  76;  3  Am.  Si 
Bep.  114,  and  note,  and  oapeeially  the  extended  note  to  Z>t  iWmi  t.  Qirfa^ 
Si  Bop.  168. 


MbTOALFB   V.    MiLLBB. 

[96  KlOHXaAll,  489.] 
FABnnos. — Iv  Obdse  to  Maintaxm  partition  there  mnat  be  a  oonooireiil 
holding,  aa  the  nature  of  tiie  aotion  ia  poeaeaaory,  ita  objeet  being  to  dia- 
tribita  the  poeaaaaion  between  thoae  entitled  to  ii    It  ia  aa  adreraMy 
onii 

OomrAvor — What  OovmwsmL  —If  two  or  more  peraona  are  entitled  to 
land  ia  anoh  manner  that  they  haye  an  nndivided  poaaeasion,  but  aoT* 
oral  freebolda,  they  are  tenanta  in  oommon.  The  only  common  ohar- 
acteriatie  of  a  tenaney  in  oommon  ia  that  of  nndiTided  poeaeaaioo. 

OonvAHcr.  — PoflBiBSioii  OT  Qini  Cotuiajit  ia  the  poeaaaaion  of  all,  and 
eaeh  hae  the  preeent  right  to  enter  upon  the  whole  land,  and  vpon 
erery  part  of  it,  and  to  occupy  and  enjoy  the  whole. 

Bktxbsioiis — Katubb  o#  EsTAxa.— a  reveraioner  haa  neither  aotnal  nor 
oonatmetiTe  posaeaaion  of  the  land,  nor  tiie  right  to  eitiier,  bnt  haa  aim- 
ply  an  aetata  in  expectancy,  the  life  eatate  interyening: 

^ABTinoN  AO  BKrwxBH  Ck>TBirAHTS  AHo  RBvaBSiONBRS.—- Tho  ownero  ol 
life  eatatea  are  holdera  in  cotenancy,  and  aa  between  them,  partition 
may  be  bad,  bat  they  are  not  entitled  to  partition  aa  againat  the  reyer- 
aionera. 

^AanriQV  ah  BnwBBir  Cotshaxt  and  Rbtxbsionkb.— A  hnabaad  who 
•vna  an  intereat  in  the  life  eatate  of  hia  wife  in  poeaaaaion  and  an  nn- 
diyided  hitereat  in  the  rei-eraion  ia  not  entitled  to  partition  as  against 
the  other  reveraioaera. 
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John  O.  £!ml,  for  appellant. 

O.  A.  K^ni  and  Frank  P.  Ouite^  for  the  appellees. 

McGrath,  J.    This  is  a  bill  for  partition. 


Samuel  Miller  died  in  1881,  seised  of  certain  real 
He  left  a  will,  by  which  he  devised  to  his  ^  heirs  at  law,  as 
the  same  would  be  distributed  by  the  law  of  descent  of  the 
state  of  Michigan  as  said  law  now  is."  Decedent  left  a  widow, 
but  no  issue.  In  the  settlement  of  the  estate,  the  interest  of 
his  widow,  Mary  A.  Metcalfe,  now  the  wife  of  complainant, 
and  one  of  the  defendants  herein,  was  determined  by  the  fol- 
lowing order  of  the  probate  court: 

*'  That  the  use,  net  income,  rents,  and  profits  of  the  real  es- 
tate, or  interest  therein,  of  which  the  said  testator  died  seised, 
except  such  as  may  be  sold  under  the  order  of  this  court  for 
the  payment  of  any  debts  existing  against  said  estate,  under 
the  provisions  of  the  will  of  the  testator  or  otherwise,  and  the 
possession  of  such  real  estate,  shall  be  decreed  to  belong  to 
and  be  the  property  of  the  said  Mary  A.  Miller,  for  and  dur- 
ing the  period  of  her  natural  life,  subject,  however,  to  the  pay- 
ment of  all  taxes  or  assessments  against  the  said  property, 
and  all  necessary  expenses  to  keep  said  property  in  repair  and 
condition." 

Complainant  has  since  purchased  one-seventy-second  part 
of  the  reversion,  and  one-fifth  of  the  life  estate. 

Mary  A.  Metcalfe  filed  an  answer,  admitting  the  matters 
set  forth  in  the  bill,  and  joining  in  the  prayer  thereof.  Ce^ 
tain  of  tbe  reversioners  answered,  denying  complainant's  right 
to  partition.  The  court  below  dismissed  the  bill,  and  com- 
plainant appeals. 

At  common  law,  estates  in  remainder  or  reversion  oould 
not  be  compulsorily  partitioned,  nor  could  tenants  in  re- 
mainder or  reversion  interfere  with  tenants  in  possession. 
After  the  statutes  of  Henry  VIII.,  partition  was  only  allowed 
when  there  was  an  actual  tendency  or  holding  of  the  parties 
to  the  writ,  and  when  any  of  the  parties  were  seised  or  pos- 
sessed of  a  particular  estate  for  life  or  for  years  the  partition 
was  necessarily  temporary  only,  and  commensurate  with  their 
estate.  To  make  the  partition  absolute,  another  writ  against 
the  remainder-man  was  necessary  when  his  estate  fell  into 
possession.  Our  statute  relating  to  the  partition  and  distri- 
bution of  estates  in  the  probate  court  follows  the  rule  which 
succeeded  the  adoption  of  these  statutes.     Howell's  Statutes, 
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•ection  6988  (being  section  21,  chapter  226)|  ezpresslj  pro- 
Tides  that 

**  When  the  term  of  a  widow  entitled  to  dower  or  other  life* 
estate  in  the  lands  of  a  deceased  person  shall  expire,  the  re- 
version may  be  assigned  to  the  persons  entitled  to  the  same, 
and  partition  thereof  be  made  in  the  manner  prescribed  in 
this  chapter  in  relation  to  other  estates  of  deceased  persons.'' 
HowelPs  Statutes,  sec.  7850  (being  section  1,  chapter  270), 
{ffoviding  for  partition  in  equity,  is  as  follows: 

'*A11  persons  holding  lands  as  joint  tenants  or  tenants  in 
common  may  have  partition  thereof  in  the  manner  provided 
in  this  chapter.'' 
Section  7852  provides  that 

**  Such  suit  may  be  maintained  by  any  person  who  has  an 
estate  in  possession  in  the  lands  of  which  partition  is  sought, 
but  not  by  one  who  has  only  an  estate  therein  in  remainder 
or  reversion." 

These  chapters  relate  to  the  same  subject — the  partition  of 
estates — and  must  be  construed  with  reference  to  each  other. 
Chapter  270  was  designed  to  give  to  courts  of  equity  jurisdio- 
tion  in  partition  cases. 

**  The  mischief,"  says  Mr.  Freeman,  **  attending  the  owner- 
ship of  estates  in  cotenancy,  which  the  various  statutes  of  par- 
tition were  intended  to  avoid,  was  that  which  arose  from 

disputes  in  regard  to  the  occupancy  of  lands Through 

the  operation  of  the  writ  of  partition,  it  was  intended  that  the 
undivided  possession  should  be  severed,  and  that  each  person 
having  the  right  to  be  in  possession  of  the  whole  property 
Bhould  exchange  that  right  for  one  more  exclusive  in  its  na- 
ture, whereby,  during  the  continuance  of  bis  estate,  he  should 
be  entitled  to  the  sole  use  and  enjoyment  of  some  specific  pur- 
party":   Freeman  on  Cotenancy  and  Partition,  sec.  440. 

It  will  not  be  contended  that,  prior  to  the  division  of  the 
life  estate,  its  owner  could  have  demanded  partition  as  against 
the  reversioners.  There  was  no  concurrent  holding.  The  ao- 
tion  is  in  its  nature  possessory.  Its  object  is  to  distribute  the 
possession  between  those  entitled  to  possession.  It  is  an  ad- 
versary suit:  Seidera  v.  Giles,  141  Pa.  St.  93.  She  bad  an  es- 
tate in  possession.  If  she  had  purchased  an  interest  in  the 
Aversion  she  would  still  have  been  the  sole  owner  of  the  es- 
tate in  possession. 

Tenants  in  common  are  persons  who  hold  by  unity  of  pes- 
Msion:  4  Kent's  Commentaries,  367.    Where  two  or  more 
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persons  are  entitled  to  land  in  snch  a  manner  that  thej  Iia?^ 
an  undivided  possession,  but  several  freeboldsy  they  are  ten- 
ants in  common.  The  only  characteristic  common  to  tenants 
fai  common  is  that  of  undivided  possession:  2  Bapalje  and 
Lawrence's  Law  Dictionary,  1256.  Not  only  is  the  poesee* 
sion  of  one  the  possession  of  all,  but  the  tenants  respectively 
have  the  present  right  to  enter  upon  the  whole  land  and 
npon  every  part  of  it,  and  to  occupy  and  enjoy  the  whole. 
It  is  in  this  sense  that  the  term  "tenants  in  common"  is  used 
in  the  statute.  A  reversioner  has  neither  actual  nor  con- 
struetive  possession,  or  the  right  to  either,  but  has  simply 
an  estate  in  expectancy,  the  life  estate  intervening.  The  own- 
ers of  the  life  estate  are  holders  as  tenants  in  common,  and,  as 
between  them,  partition  may  be  had;  but  it  does  not  follow 
that  either  is  entitled  to  a  partition  as  against  the  reveraiooenL 

Complainant  and  his  wife  are  the  owners  of  the  partieolar 
estate.  That  estate  must  stand  alone,  subject  to  its  ad- 
vantages and  disadvantages,  and  may  be  sold  if  not  divirible. 
The  object  of  the  statute  was  not  to  subject  the  reversioo 
to  the  burdens  or  infirmities  of  the  particular  estate,  but  to 
enable  joint  tenants  or  tenants  in  common,  or  persons  having 
an  undivided  possession,  to  have  partition  between  themselves. 
One  of  the  reasons  that  the  statute  requires  the  petition  is 
set  forth  the  rights  and  titles  of  all  persons  interested  is  to 
enable  the  court  to  determine  the  very  question  which  we 
have  been  considering. 

The  decree  of  the  court  below  is  aflSrmed,  with  ooete  to  ds> 
idndants. 

The  other  justices  concurred. 

pABsmoir.— Who  Mat  Mawtadi:  8m  extended  note  to  J^icMSiv.  Ifk^ 
ok,  67  Am.  Dec  703.  Cotenante  have  the  right  to  compel  partiiioii  be^ 
tveen  themselves:  Donnor  v.  Quartemuu,  90  Ala.  164;  24  Am.  St.  Rep.  778^ 
and  note.  So  have  joint  tenants  and  coparceners:  Rau  r.  iirmffrtm^b  tf 
Tex.  Snpp.  364;  78  Am.  Deo.  674;  PmrwS$  ▼.  WUmM,  6  Jone%  S2;  69  An.  Dsa 
978^  and  note.  The  right  to  partituMn  ia  giTon  to  those  having  the  actosl  m 
oenstrootiTe  possession  of  land:  Savage  ▼.  Savage,  19  Or.  112;  20  Am.  Si 
Rep.  796.  In  Indiana  one  may  have  partition  without  having  possession,  or 
may  have  it  even  against  an  adverse  claimant:  Chdlfrtt  v.  God^fireg^  17  Lid 
6;  79  Am.  Dec  448,  and  note. 

Pabtitioh  Bstwixii  OoTBarAMn  ahdRbvbbsionsbs.— Piwtltlon  wiUmI 
be  made  d  a  reversionary  interest  in  land  coverad  by  a  license  held  hj  cm 
of  the  tenants  in  common:  Baldwin  v.  Aldrkh,  84  VL  626;  80  Am.  Dea 
695,  and  note.  Tenants  in  common  of  a  reversion  cannot  apply  for  partitios 
without  tiie  cononrreuce  of  the  owners  of  the  present  estate:  Striker  v.  MeK, 
S  Paige,  387;  22  Am.  Deo.  646^  and  note.    A  reversioner  cannot  maintain  per 
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iitim  igiiMt  tiia  tenaat  for  life  ia  potsenion:  Smmffi  t.  Sagage^  19  Or.  llSg 
^  Ail  QL  Rap.  795,  and  note.  But  Me  MpeciaUy  tlM  moaographie  not*  to 
iifiiM  ▼•  F^mUeiOH^  82  Am.  St.  Bep.  778^  wbort  thia  qnMtion  is  thorongl47 
traated. 

OimAHor. — ^PoflBnaoH  ov  Ojib  CorwAirr  Is  ibb  PosBnsioir  or  AiAi 
anb  T.  Skmmoim, »  Ark.  19ft;  S9  Abl  St.  Sep^  18^  asd  note;  Jfon«T. 
Mmm,  20  Or.  96;  23  Am.  St.  Rep.  95,  and  Mta. 

HBfxmovxBs— BwHis  jjtd  BsMiDzas  of.— TUa  qpmUtm  la  folly  dli> 
~  in  tha  axtandad  nota  to  AUm  w.  Dt  Qr^odt^  U  Am.  St.  Bap.  928. 
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BvuAHoi^Rioirr  to  ABara  Witbout  Notzoi— Tbbv  Otbehammvo 
BoDvruuor. — Branchaa  of  traea  atanding  npoa  land  adjoining  a  railraad 
oompany*a  right  of  way,  and  overhanging  it  to  raeh  an  extant  that  al 
timaa  thay  bmah  againat  the  faoea  of  the  railroad  eompany'a  auginaaia 
Bad  abaoBxv  tbair  view  nrhea  their  dittiaB  raqnira  fham  to  maintain  a 
laakao*  ara  a  nmiaaaee^  whiah  the  eompany  auiy  abate  hy  removing  tha 
overhanging  hranchaa  withont  notioe  to  the  adjoining  landowner.  Tha 
fact  that  ha  refnaea  an  offer  of  ten  dollara  made  by  the  oompany  for  tha 
vamoval  of  treea  claimed  by  it  to  be  a  nniaanoa  will  not  confer  upon 
him  tho  right  taaxaet  further  notice  before  aach  overhanging  branchaa 


Uamtheitj  Stark  and  Hanf^tt^  tor  the  api)eUant. 
Tanney  and  Wicler^  for  the  appellee. 

MoKTooMBBT,  X  The  plaintiff  was  the  owner  of  land  ad« 
joining  the  right  of  way  of  defendanti  and  had  planted 
trees  upon  the  land  within  his  inclosure,  and  very  near  to  the 
fence  which  is  claimed  by  him  to  mark  the  line.  It  is  claimed 
by  the  defendant  that  as  a  matter  of  fact  the  railroad  com- 
pany's right  of  way  included  the  lands  upon  which  the  trees 
were  grown.  It  would  appear,  however,  that  the  plaintiff  had 
fenced  in  all  the  lands  within  his  present  inclosure  many 
years  ago,  and  it  is  probable  that  he  has  acquired  title  by  ad- 
verse possession.  However  this  may  be,  it  appears  to  us  that 
the  case  was  tried  below,  on  the  part  of  counsel  for  both  par* 
ties,  with  the  understanding  that  the  title  to  the  soil  upon 
which  the  trees  were  growing  was  in  the  plaintiff.  We  shall 
treat  the  case,  therefore,  as  though  the  title  to  the  land,  up  to 
ihe  line  of  the  fence,  was  in  the  plaintiff. 

The  branches  of  the  trees  in  question  overhung  the  right  of 
Way  of  defendant  to  such  an  extent  that  at  times  thej 
brushed  against  the  face  of  the  engineer,  when  his  duties 
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required  him  to  lean  out  of  his  cab  for  the  purpose  of  maintain* 
ing  a  lookout.  On  the  24th  of  September,  1891,  the  enw 
ployees  of  defendant  trimmed  the  branches  of  the  trees  np  to 
the  line  of  the  fence.  No  claim  is  made  that  the  trees  wws 
damaged  beyond  this,  or  more  than  was  neoessarj  to  remofo 
the  overhanging  branches. 

The  questions  presented  are,  whether  these  OTcrhanglng 
branches  constituted  a  nuisance;  whether,  as  a  nuisanoei  the 
defendant  had  a  right  to  cause  them  to  be  remoyed;  and 
whether,  before  removing  them,  it  was  necessary  to  serve  no- 
tice upon  the  plaintiff,  that  he  might  have  the  opportunity  to 
remove  them;  and  if  so,  whether  the  notice  which  he  had  of 
the  defendant's  desire  that  they  be  removed  was  sufficient 

The  plaintiff's  testimony  was  as  follows: 

^  These  trees  had  grown  so  that  their  limbs  and  branobes 
extended  over  the  fence  into  the  railroad  company's  right  of 
way  ten  or  fifteen  feet  beyond  the  fence.  In  the  spring  of 
1891,  Mr.  Sullivan,  the  road  master  of  the  Michigan  Central 
Railroad  Company,  came  to  me,  and  said  that  the  trees  and 
their  overhanging  branches  were  a  nuisance  to  the  railroad 
company  for  the  reason  that  the  engineers  could  not  see  ahead 
along  the  right  of  way  on  the  curve  there  at  my  place.  We 
talked  awhile  about  the  matter,  and  he  finally  offered  me  ten 
dollars  for  permission  to  cut  down  or  remove  the  trees.  I  re> 
fused  this  offer.  He  said  then,  *  You  had  better  take  it,  or 
some  day  I  will  get  an  order  to  cut  down  those  trees,  and  then 
you  won't  get  anything.'  He  also  said  that  he  would  see  the 
superintendent,  and  find  out  if  the  company  would  give  me 
any  more  than  ten  dollars  for  the  trees.  Neither  Sullivan  nor 
anyone  else  representing  the  railroad  company  ever  saw  me 
about  the  trees  after  that,  and  I  never  received  any  other  offer 
for  my  trees." 

The  circuit  judge  instructed  the  jury  as  follows: 

"  It  is  the  view  of  the  court  that  it  was  the  duty  of  the  rail* 
road  company,  having  operated  that  road  with  these  branches 
there  for  so  a  long  time,  to  have  notified  Mr.  Hickey  that  they 
were  an  obstruction,  to  a  certain  extent,  to  the  line  of  their 
road;  that  he  roust  remove  the  branches,  or  remove  his  trees, 
or  that  they  did  not  desire  them  any  longer  to  grow  upon  their 
land,  which  they  had  a  right  to  do,  withoat  any  reference  to 
the  obstruction  of  the  view  of  the  track;  and  that  he  most  cat 
the  branches,  or  remove  the  trees,  or  they  would  do  so.  Then, 
if  he  refused,  they  might,  of  their  own  motion,  remove  tbt 
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braDches  from  the  line  of  the  right  of  way.  I  base  this  opin* 
km  largely  iipoQ  the  case,  cited  by  counsel  for  the  defendanti 
of  Earl  of  Lonsdale  ▼.  Nelson^  2  Barn.  A  C.  802." 

We  think  this  instruction  was  erroneous.  It  is  stated, 
without  limitation,  in  Wood  on  Nuisances,  section  834: 

'^Any  person  injured  by  a  nuisance,  to  the  extent  that  he 
may  maintain  an  action  at  law  therefor,  may  remove  so  much 
of  the  nuisance  as  is  necessary  to  secure  to  himself  immunity 
from  damage  therefrom;  but  he  must  not  be  guilty  of  any 
excess  therein,  for,  as  to  all  excess  of  abatement^  he  will  be  a 
trespasser.** 

At  section  838  it  is  said: 

''The  party  judges  at  his  peril,  and  if  he  errs  in  judgment 
he  is  answerable  for  all  the  damages  that  ensue;  and  if^  in 
the  exercise  of  the  right,  a  breach  of  the  peace  is  inyolyed,  he 
is  answerable,  by  indictment,  for  the  result" 

This  general  rule  is,  however,  subject  to  exception.  It  is 
stated  in  Wade  on  Notice,  section  480  h. 

^  Where  the  act  complained  of  is  one  of  positive  wrong  or 
willful  negligence,  or  the  security  of  life  or  property  is  endan« 
gered,  and  the  danger  seems  imminent,  the  party  threatened 
with  the  injury  may  abate  the  same  without  giving  notice  to 
the  wrongdoer,  or  waiting  for  him  to  remove  it  Where,  how- 
ever, the  nuisance  is  merely  permitted  to  exist,  and  the  ease 
is  not  very  urgent,  notice,  and  an  opportunity  to  remove  it,  is 
essential,  before  the  complaining  party  would  be  justified  in 
forcibly  abating  the  same." 

The  case  of  Earl  of  Lonsdale  v.  Nelson^  2  Barn.  &  C.  302,  is 
understood  to  hold  that  nuisances  created  by  act  of  omission 
iQsy  not  be  abated  except  after  notice;  but  in  the  opinion  in 
that  case,  by  Justice  Best,  it  was  stated  as  follows: 

"  There  is  no  decided  case  which  sanctions  the  abatement, 
by  an  individual,  of  nuisances  from  omission,  except  that  of 
cutting  the  branches  of  trees  which  overhang  a  public  road, 
or  the  private  property  of  the  person  who  cuts  them.  The 
permitting  these  branches  to  extend  so  far  beyond  the  soil 
of  the  owner  of  the  trees  is  a  most  unequivocal  act  of  negli* 
gence,  which  distinguishes  this  case  from  most  of  the  other 
^ases  that  have  occurred." 

This  case  is  referred  to  in  Jone$  ▼•  WittiamSf  11  Mees.  A  W. 
181,  in  which  case  the  court,  laying  down  the  rule  that  the 
alienee  of  land  upon  which  a  nuisance  exists  at  the  time  of 
^  purchase  is  not  liable  to  an  action  without  notice. 
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**  We  do  not  rely  on  the  decision  in  Eati  of  Lonsdale  ▼.  iVel- 
$ony  2  Bam.  A  C.  802,  as  establishing  the  necessity  of  notice 
in  such  a  case,  for  there  much  more  was  claimed  than  a  right 
to  remote  a  nuisance,  yis.,  a  right  to  construct  a  work  on  the 
plain tiflTs  soil,  which  no  authority  warranted;  but  Lord  Wjn- 
ford's  didum  is  in  favor  of  this  objection,  for  he  states  that  a 
notice  is  requisite  in  all  cases  of  nuisance  by  omission,  and 
the  older  authorities  fully  warrant  that  opinion,  where  the 
omission  is  the  nonremoval  of  a  nuisance  erected  by  another." 

It  is  worttiy  of  note  that  it  was  conceded  in  the  briefs  of  the 
counsel  in  Jones  v.  Williams^  11  Mees.  &  W.  181,  that  the  notice 
or  request  is  unnecessary  before  abating  the  nuisance  of  ove^ 
hanging  branches,  the  reason  being  stated  that  any  person 
may  lawfully  stand  in  the  highway  over  which  the  trees  hangi 
and  there  cut  them. 

In  Cooley  on  Torts,  page  567,  it  is  stated: 

**  It  is  a  nuisance  if  the  branches  of  one's  trees  extend  over 
the  premises  of  another,  and  the  latter  may  abate  it  by  saw- 
ing them  off." 

In  Wood  on  Nuisances,  section  112,  it  is  said: 

"Trees  whose  branches  extend  over  the  land  of  another  are 
not  nuisances,  except  to  the  extent  to  which  the  branches 
overhang  the  adjoining  land.  To  that  extent  they  are  nui- 
sances, and  the  person  over  whose  land  they  extend  may  cut 
them  off,  or  have  his  action  for  damages,  and  an  abatement 
of  the  nuisance,  against  the  owner  or  occupant  of  the  land  on 
which  they  grow,  but  be  may  not  cut  down  the  tree;  neither  can 
he  cut  the  branches  thereof,  beyond  the  extent  to  which  they 
overhang  his  soil."  See,  also,  Grandona  v.  Lovdal^  70  CaL  161. 

The  purpose  of  notice,  in  such  case,  when  required,  it  is 
evident,  is  to  give  to  the  owner  the  opportunity  of  himself 
abating  the  nuisance.  It  is  undisputed,  from  the  testimony 
in  this  case,  that  the  plaintiff  knew  that  the  railroad  company 
claimed  that  these  trees  were  a  nuisance,  and  desired  their 
removal.  The  fact  that  it  went  so  far  as  to  offer  him  ten 
dollars  to  do  what  he  was  legally  bound  to  do  did  not,  we 
think,  confer  upon  him  a  right  to  exact  further  notice.  He 
must  be  presumed  to  have  known  what  his  legal  rights  were. 
In  the  face  of  this,  and  with  knowledge  of  the  fact  that  the 
nuisance  was  objected  to  by  the  railroad  company,  he,  in 
effect,  said:  ''  I  refuse  your  offer  of  the  gratuity  of  ten  dollars." 
We  think  he  is  not  in  a  position  to  insist  that  he  was  entitled 
to  ftarther  notice. 
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» 

The  judgment  will  be  reyeraed,  with  ooatBi  and  a  new  trial 
Ofdered* 

HooxxB,  0.  J.f  McOaATB,  and  Orast,  JJ.,  eonennecL 
Lone,  J.,  did  not  dt 


VuvAVOB— SumuBT  ABAimdttT  BT  PiBTT  LmTBiDb— A  pritato  p«^ 
■OB  OMi  abate  a  nttiaanoa  whrni  it  beeonm  aa  obtbraatiiMi  to  tha  ezcraiM  of 
kk  pri¥ate  right:  AtMm  ▼.  De  €hr^,  60  N.  J.  Lb  409|  7  Am.  8t.  Rep.  794t 
ImAni  v»  Ateftk  lie H  T.  220;  16  A«.  8k  Bapw  eia.  Apar^MyaUte 
a  iwioanaa  whb  hitmm  haoi  if  ha  eui  do  to  without  datlroyiiig  propor^» 
bbImo  sBoh  dostmetion  U  aboolattlx  noooMuryi  Morrkom  ▼•  JfargnorA;  24 
hmt^  S6;  92  Am.  Doa  444^  andnota.  An  indiridnal  tobj  abate  a  nviaaooa 
if  bo  oan  do  to  hj  poaooabla  moani:  Mohr  t.  OamU,  10  Wii.  618;  78  Am. 
Dmu  687,  and  note;  Pomte  «fa  FkmknMti  (h.  t.  HUUm,  69  Mioh.  116t 
Johmm  r.  MaxweU,  2  Wtth.  482;  Afto  t.  LaM,  6  OU.  120;  68  Am.  Do^ 
not  and  note;  Wetmon  t.  9Vki^,  14  Wood.  2B0;  28  Am.  Doa  688^  and  noteb 
fte  a  f nrthor  dioooMon  of  the  right  of  private  ptnono  te  abate  a  nniiMioa 
withont  rait  mo  the  oztondod  noteo  te  Galmw.  Bfkuo^  28  Am.  Dm. 448^ 
Bowdm  T.  LewlB,  U  Am.  Bofw  9k 
aa  Bn^  Tob  XZXT.-« 


CASES 

nr  THE 


SUPREME   COURT 


MISSISSIPPL 


Gbobgb  v.  Hbwlbtt. 

RiPLinii— Inoovsibtiiit  DsFuiSBa.— If  a  minor  plaoM  %  panon  la 

■ion  of  property  by  »  bill  of  sale,  and  aftenrardii  upon  tiM  rtiumX  d 
hii  demand  for  ita  restitatioo,  brings  repleyin  for  iti  reooTwy,  Iho  d^ 
fendant^  having  interposed  a  general  denial  of  tho  plaintiff's  ri|^t  toilit 
property,  is  precluded  from  snbseqnently  changing  his  positioiw 
relying  upon  the  fact  that  the  action  had  been  brought  before  the  fc 
repudiation  of  the  contract  of  sale,  or  upon  the  failure  of  the  plaintiff  t» 
tender  certain  storage  charges  upon  the  property  daimed  al  the  tiins 
when  he  made  the  demand  for  its  restitution. 

RiFLiviN — DisTRuanoN  OF  Propkbtt,  Whu  Not  Admibsiblb  am  a  Da^ 
riHSB. — If  the  defendant^  in  an  action  of  re^evin,  obtained  possessiottsl 
the  subject  matter  of  the  litigation  by  szecnting  a  fortbooming  bon^ 
the  subsequent  destruction  of  the  property  by  firs^  though  without  Mf 
fault  or  negligence  on  his  part^  does  notrelieTO  him  from  liability; 

Walker  and  HaUy  for  the  appellant. 

Witherepoan  and  Withenpoon^  and  E.  R.  Dial^  for  the  ap- 
pellee. 

Cooper,  J.  This  is  an  action  of  replevin,  brought  bj  the 
appellee  against  the  testatrix  of  appellanti  to  reooter  possee- 
sion  of  numerous  articles  of  personal  propertji  among  which 
were  a  piano,  piano  stool  and  cover,  a  sewing-machine,  and  a 
diamond  ring.  The  articles,  other  than  those  specifically 
named,  were  delivered  to  the  plaintiff  upon  her  entering  into 
bond,  conditioned  as  the  law  directs.  The  officer  failed  to 
find  the  diamond  ring,  and  upon  his  return  to  that  effect  tte 
plaintiff  counted  in  trover  for  said  ring,  under  C!ode  of  U80t 
section  2619. 
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TIm  piano,  stool,  and  ooTer  and  the  sewing-macUne  were 
Mdeliwred  to  the  defendant  apon  her  entering  into  the  statii- 
tory  bond,  with  enreties,  for  the  forthcoming  of  the  same  to 
answer  to  such  judgment  as  might  be  rendered.  The  plain* 
tiff  having  shown  title  to  the  property  secured  a  verdict  and 
judgment  for  the  property  or  its  alternative  value  as  assessed 
by  the  jury. 

The  following  facts  give  rise  to  the  errors  assigned: 

Mrs.  Hewlett  is  the  daughter  of  the  testatrix,  and  the 
property  sued  for  was,  during  her  girlhood  or  at  her  mar- 
nage,  presented  to  her  by  her  father  or  mother.  Soon  after 
her  marriage,  and  while  she  resided  in  Birmingham,  Ala- 
bama, she  was  adjudged  insane,  and  committed  to  the  lunatio 
asylum  of  that  state.  The  piano  and  sewing-machine  were 
left  in  storage  in  Birmingham  during  the  time  of  Mrs.  Hew- 
lett's  insanity.  Upon  restoration  to  sanity  she  returned  to 
the  home  of  her  parents  at  Meridian,  and  directions  were 
sent  to  the  warehouseman  to  forward  the  articles  to  Meridian, 
and  they  were  accordingly  shipped,  but  were  sent  to  Mrs. 
Ragsdale,  the  testatrix,  instead  of  to  Mrs.  Hewlett.  The 
reason  given  by  the  warehouseman  for  sending  them  to  Mrs. 
Ragsdale  was  that  he  feared  he  would  not  receive  his  charges 
for  storage  if  sent  to  Mrs.  Hewlett  Mrs.  Ragsdale  paid  these 
charges,  something  over  six  dollars,  and  the  piano  and  mar 
chine  were  placed  in  Mrs.  Ragsdale's  house,  of  which  Mrs. 
Hewlett  was  then  an  inmate. 

Subsequently  the  mother  and  daughter  disagreed,  and  the 
daughter  left  her  mother's  house.  At  or  soon  after  this,  there 
then  being  bitter  feeling  between  them,  Mrs.  Ragsdale  paid 
to  Mrs.  Hewlett  some  small  sum  of  money,  either  fifteen  or 
fifty  dollars,  in  consideration  of  which  Mr.  Hewlett  executed 
a  bill  of  sale  of  the  piano  and  machine  to  Mrs.  Ragsdale- 
Mrs.  Hewlett  being  at  that  time  a  minor  she  afterwards,  but 
without  having  formally  repudiated  the  contract  of  sale,  de- 
manded po6i<es8ion  of  the  property,  which  being  refused,  she 
instituted  this  suit.  It  was  further  shown  on  the  trial  that 
pending  the  suit  the  residence  of  the  testatrix  had  been  de* 
stroyed  by  fire,  and  the  piano,  stool  and  cover,  and  the  sew- 
ing-machine burned,  without  fault  of  the  testatrix. 

Upon  these  facts  the  appellant  contends: 

1.  That  the  plaintiff  could  not  recover  the  property  withoiit 
a  formal  renunciation  of  the  contract  of  sale,  which  waa  not 
shown. 
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2.  Thai  A%  was  not  entitled  to  the  poaaeaBioo  ot  the  prap- 
ertj  without  fixst  having  jMiid  or  tendered  the  atorage  charifM 
paid  br  Mrs.  Ragadale* 

&  That  the  lose  by  firoi  without  fault  of  lira.  lUgadato,  of 
the  pianoi  atool,  ooyeri  and  aewing-macbinei  diachaiigBd  her 
of  liability  therefor. 

We  are  of  opinion  that  the  defendant  was  precluded  firom 
making  either  of  the  defenses  suggested  in  the  first  two  as- 
signments as  above  noted  by  reason  of  having  defended  the 
suit  upon  a  general  denial  of  the  plaintiff's  right  to  the  prop- 
erty. A  demand  by  the  plaintiff  for  the  restoration  of  4he 
property  implied  a  repudiation  of  her  oontraot  of  sala 

Where  the  defendant  is  lawfully  in  possession  of  property 
a  demand  by  the  owner  is  neoessary  to  perfect  a  right  to  sue; 
but  if  the  defendant,  being  sued,  stands  his  ground,  and  eon* 
tests  the  right  of  property  in  the  plaintiff,  he  cannot  after- 
wards change  his  position  and  rely  upon  the  want  of  demand 
in  defense:  Wells  on  Replevin,  sec.  374. 

For  the  same  reason  the  fact  thai  Mrs.  Hewlett  did  noi 
tender  the  storage  charges  upon  the  articles  was  rendmwL 
immateriaL  Mrs.  Bagsdale,  so  far  as  appears  by  the  reoord* 
made  no  claim  for  such  charges;  nor  did  she  evidence  any 
willingness  to  surrender  possession  upon  payment  thereof; 
nor  does  it  appear  that  the  plaintiff  knew  that  any  charges 
had  been  paid  by  her.  This  defense  is  clearly  an  after- 
thought, interposed  to  defeat  an  impending  verdict  upon  tha 
real  controversy  between  the  parties. 

The  third  position  assumed  by  counsel  presents  a  more 
substantial  question,  and  one  not  free  from  difficulty  in  the 
light  of  former  decisions  of  this  court  We  have,  however, 
reached  the  conclusion  that  the  court  did  not  err,  as  to  the 
executor  of  Mrs.  Bagsdale,  in  holding  the  destruction  of  the 
property  not  to  operate  as  a  release  of  her  liability,  even 
though  it  resulted  from  circumstances  beyond  her  oontrol 
and  without  her  fault 

In  WhUJUld  V.  WhUfield,  44  Miss.  254,  it  was  held  thai  the 
emancipation  of  slaves  by  the  government  precluded  a  plains- 
tiff  suing  in  detinue  from  recovering  their  value  against  the 
defendant  in  whose  possession  they  were  when  freed.  The 
court  seems  to  have  been  controlled  by  the  technical  rules  of 
the  action  of  detinue,  though  much  that  is  said  in  the  opinion 
would  be  equally  applicable  to  actions  of  replevin. 

**  We  are  of  opinion,"  said  Tarbell,  J.,  who  delivered  the- 
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(^nioQ  of  the  oaart,  ^  that  the  eolution  of  this  ease  le  found 
in  the  divestiture  of  the  plaintiff's  title  to  the  slaTes  by  the 
floyereign  authority  subsequent  to  the  institution  of  the  suit. 
Not  only  was  the  plaintiff  divested  of  title,  but  the  defendant 
was  legally  dispossessed  of  the  property.  This  conclusion, 
vo  think,  is  founded  in  reason  and  justice,  and  may  be  sus- 
tained upon  general  principles,  independently  of  adjudicated 
eases.  Indeed,  it  is  one  of  the  peculiar  features  of  the  action 
of  detinue  that  when  judgment  is  for  the  specific  property,  or 
iiB  alternative  value,  payment  of  the  value  vests  title  in  the 
defendant,  which  is  defeated  where  title  has  passed  to  third 
parties,  or,  as  in  the  case  at  bar,  where  title  in  either  party  is 
rendered  impossible  or  illegal  by  operation  of  law." 

It  is  apparently  conceded  throughout  the  opinion  that  if 
the  loss  or  destruction  of  the  property  is  caused  by  the  fault 
of  the  defendant,  the  plaintiff  may  recover  its  full  value, 
though  it  is  manifest  that,  under  such  circumstances,  there 
would  be  no  title  in  the  plaintiff  at  the  time  of  trial,  nor 
would  payment  of  the  judgment  vest  title  to  the  property  in 
the  defendant.  The  whole  argument  of  the  court  in  this  case, 
aa  also  that  of  the  supreme  court  of  North  Carolina  in  B€thsa 
y.  MeLennon^  1  Ired.  623,  which  was  so  much  relied  on  by 
Judge  Tarbell,  proceeds,  upon  what  seems  to  us  the  radical 
error  of  excusing  the  original  wrong  of  the  defendant  in  tak- 
ing or  withholding  the  property  of  the  plaintiff  by  reason  of 
the  circumstances  of  the  event  by  which  the  property  is  de- 
stroyed. The  defendant  is  thus  permitted  to  unlawfully  keep 
the  plaintiff  out  of  possession  of  his  own,  and  yet  to  cast  upon 
kim  the  risk  of  its  destruction  by  natural  causes  or  inevitable 
aecident  It  is  to  be  noted  also  that  the  rule  established  afh 
plies  only  because  of  the  technicalities  of  the  action,  and  may 
be  evaded  by  the  plaintiff's  dismissing  the  action  of  detinue 
and  counting  in  trover  for  the  conversion  of  the  property.  If 
be  pursues  this  course  the  rule  of  damages,  supposed  to  be 
founded  in  reason  and  justice,  is  dissolved,  and  the  loss  flow- 
ing from  the  destruction  of  the  property  is  reimposed  upon  the 
defendant 

In  Whitfield  y.  Whitfield,  44  Miss.  264,  the  controlling  fietctor 
in  the  decision  seems  to  have  been  that  in  detinue  the  plain- 
tiff seeks  to  recover  the  specific  thing,  and  damages  for  its 
detention,  and  but  little  force  is  given  to  the  right  also  as- 
serted in  the  suit  to  have  the  alternate  value  if  the  thing 
itself  cannot  be  recovered.    We  are  unable  to  yield  our  con- 
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▼ictions  to  the  miBatisfactory  and  exceedingly  technical 
Boning  of  the  court  in  that  case.  The  decided  weight  of 
authority  is  against  it,  and  '*  reason  and  justice"  oppose  its 
Wells  on  Replevin,  sees.  455,  601,  and  authorities  there  cited. 

The  cases  of  Young  ▼.  Pickens,  45  Miss.  553,  Irion  ▼.  Hume^ 
60  Miss.  419,  and  Atkinson  ▼•  Foxworih^  63  Miss.  741 ,  stand 
upon  totally  different  principles.  They  were  cases  of  attach, 
ment  or  execution  levied  upon  property  in  which  bonds  have 
been  executed  for  the  forthcoming  of  the  property,  and  the 
property  lost  or  destroyed  without  fault  of  the  obligors.  There 
was  no  precedent  wrong  or  trespass  by  which  the  property 
was  taken  from  the  owner,  and  the  liability  of  the  obligors 
rested  wholly  upon  contract,  the  performance  of  which  having 
been  rendered  impossible,  without  fault  on  the  part  of  the 
obligors,  they  were  held  to  be  discharged.  It  is  quite  a  differ- 
ent thing  to  say,  as  was  decided  in  Whitfield  v.  Whiifidd^  44 
Miss.  254,  that  inability  to  produce  the  property,  the  subject 
matter  of  the  litigation,  excuses  from  liability  for  the  prece- 
dent wrong  of  taking  or  holding  it  against  the  true  owner. 
That  case  is  overruled  to  the  extent  that  it  announces  the 
rule  of  nonliability  of  the  defendant  to  respond  in  damages 
for  the  value  of  the  property  lost 

Judgment  a£Brmed.  

Ih  MePhermm  ▼•  Acme  Lumber  Co.,  70  Mist.  649,  the  oonii  adhertd  ts  tlit 
doctrine  of  the  principal  case,  that  the  baming  of  the  sabject  matter  of  a 
replevin  suit  after  it  had  been  redelivered  to  the  defendant  and  a  forthoom* 
ing  bond  given  will  not  release  the  defendant  from  liability. 

RapLsviir— DsFKNSEs— DnraironoN  or  Pbopbrtt  Svsd  iob. — An  eon- 
ention  iaaaed  to  enforce  a  judgment  for  the  retnm  of  property  in  lepleri^ 
or  ita  ralne,  may  not  be  reeiated  npon  the  ground  that  the  property  has  beea 
destroyed  by  an  act  of  Qod:  Dt  Thomas  v.  Witfterbp,  61  Cal.  02;  44  Am.  Bepi 
642.  In  an  action  of  detinue,  in  which  the  answer  is  non  ddheit  the  plain* 
tiff  may  recover  the  value  of  an  animal  sued  for,  though  it  dies  during  the 
pending  of  the  suit  without  the  fault  of  the  defendant,  nnlesa  the  matter  If 
brought  to  the  attention  of  the  court  by  a  plea  pMk  darriei^ 
Afikwr  V.  Ingek,  34  W.  Ya.  638. 
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Hv«BA]»  An>  Wm— Aonor  or  Husband  iob  Wm.— Wh«n  IIm  bill  to 
IovmIom  a  trnsMeed  «a  a  bonuMtaad,  the  effect  of  which  the  wife  eeeks 
to  avoid  OQ  the  ground  of  »  material  alteration  made  therein  by  her  hue- 
band  after  its  ezeoation,  aTore  that  the  whole  transaction  wae  between 
the  eomplainant  and  the  hneband  of  the  defendant,  '*  except  that  the 
defendant  executed  the  papers  after  they  were  prepared,"  etc.,  thia  ex* 
eeptioii  is  eatiiely  inconsbtent  with  any  inference  that  the  husband  was 
the  agent  of  hie  wife  in  regard  to  the  final  act  of  making  the  eooTcyanoe 
contemplated  in  the  preliminary  negotiations. 

A0Qvn8OBHC»»  KnowLXDOB  Is  ESSENTIAL  TO.— If  a  wifc  sccks  to  avoid  a 
deed  of  trust  on  her  homestead  on  the  ground  that  it  had  been  corrected 
by  her  huebaad  after  its  execution,  and  the  bill  asking  for  foreclosure  of 
the  deed  avers  that  ahe  "  wae  either  informed  of  the  correction  and  ac- 
quieeced  therein,  or  never  had  any  information  thafe  any  mistake  had 
been  made,"  etc.,  the  alternative  statement  negatives  tiie  idea  of  ac- 
fuieecence  on  the  wife's  part;  nor  is  such  acquiescence  shown  by  a  letter 
written  subsequently  to  the  alteration,  in  which  she  admitted  that  the 
deed  of  trust  embraced  her  homestead,  and  that  the  complainant  could 
lawfully  proceed  to  have  it  sold,  such  an  admission  being  entirely  con- 
autent  with  the  assumption  that  she  knew  nothing  about  the  alteration. 

As  Altxratioh  Will  Not  Avoid  an  Instrumsnt,  though  material  and 
made  without  the  knowledge  or  consent  of  one  of  the  partiee,  if  it  is 
merely  the  correction  of  a  mistake,  to  conform  the  writing  to  the  intention 
of  all  the  partiee,  and  is  made  in  a  manner  clearly  negativing  the  idea 
of  any  fraud  or  of  a  deeign  to  obtain  an  advantage  thereby* 

AlffKBATION  OF   GONVKTANOB    OF    HOMEffriAD—CORRBCTION   OF    M18TAXX, 

HOW  FAB  Atoids. — Where  a  husband  and  wife  execnte  a  mortgage, 
which,  owing  to  a  mistake  in  the  drafting,  doee  not,  at  was  intended, 
cover  their  homeetead,  and  the  husband  afterwards,  without  the  knowl- 
edge or  consent  of  his  wife,  but  with  no  frandnlent  deeign,  alters  the 
deecription,  merdy  for  the  purpose  of  conforming  it  to  the  intention  of 
the  parties  the  altered  instrument  will  stand  good  as  to  all  the  lands 
inefaided  in  the  corrected  deecription  except  the  homestead.  As  to  that^ 
the  deed»  under  such  circumstances,  is  not  the  act  of  the  wife. 

Bivf  and  RiveSf  and  H.  W.  Foote^  for  the  appellant. 

A.  €•  Fant  and  A.  C  Bogle^  for  the  appellee. 

Woods,  J.  The  material  facts  shown  by  the  appellant's 
original  bill,  and  admitted  by  the  demurrer  of  the  appellee, 
are  these,  vis:  The  appellee  and  her  husband,  J.  T.  L.  Ham- 
brick,  being  indebted  to  appellant  in  the  sum  of  six  thousand, 
nine  hundred  and  seventy-three  dollars  and  ninety-five  cents, 
agreed  to  give  him  their  note  for  that  amount,  and  to  secure  the 
payment  thereof  by  a  trust-deed  in  his  favor  on  certain  lands 
in  Noxubee  county,  including  the  northeast  one-fourth  and 
thirty  acres  off  the  east  side  of  the  northwest  one-fourth  of 
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section  17,  township  16,  range  19;  and  they  accordingly  made 
and  delivered  to  appellant  their  promiBSory  note  for  said  aam, 
due  December  1,  1891,  executingy  at  the  same  time,  to 
Thomas  Foote,  as  truatee,  ibmr  deed  of  trust,  to  Move  ifaa 
payment  of  the  said  note,  intending  to  include  in  the  tmst* 
deed  the  land,  and  only  the  land,  folly  and  partionlarly  set 
out  and  described  in  the  bill,  in  which  is  included  the  said 
northeast  one-fourth  and  the  thirty  acres  in  the  northwest 
one-fourth  of  said  section  17;  but  that,  by  mistake  in  draft- 
ing the  trust-deed,  the  southeast  one-fourth,  and  thirty  acres 
off  the  east  side  of  the  southwest  one-fourth,  of  said  section  17 
were  inserted,  instead  of  the  northeast  one-fourth,  and  thirty 
acres  off  the  east  side  of  the  northwest  one-fourth  of  said  see* 
tion  as  was  intended.  Neither  the  appellee  nor  her  husband 
owned  any  land  in  the  southeast  one-fourth  or  the  southwest 
one-fourth  of  said  aection  17;  but  appellee  did,  at  that  time, 
own  the  northeast  one-fourth,  and  thirty  acres  off  tho'eaat 
side  of  the  northwest  one-fourth,  of  said  section,  and  these 
lands  in  the  northeast  one-fourth  and  the  northwest  one- 
fourth  were  intended  by  all  the  parties  at  the  time  to  be  in- 
cluded in  said  trust-deed,  together  with  the  other  lands 
described  in  the  bill,  and  correctly  embraced  and  set  oat  in 
the  deed,  and  appellee  understood  that  all  of  the  lands  de- 
scribed in  the  bill  of  complaint  were  included  in  the  trusts 
deed.  Some  time  after  the  execution  of  the  trust-deed,  com- 
plainant  and  the  husband  of  appellee,  one  <^  the  makers  of 
the  note  and  trust-deed,  had  a  conference  touching  the  mat- 
ter, and  he  agreed  to  the  correction  of  the  trust-deed,  and  the 
said  husband  of  appellee  took  the  deed,  and,  in  the  presenoe 
of  complainant,  erased  the  letter  *^S,''  in  **S.  B.  one-fourth** 
of  section  17,  and  wrote  the  letter  **  N  "  in  place  of  the  erased 
letter ""  8,"  and  did  the  same  with  the  letter  ''8"  in  the  ""S.  W. 
one-fourth"  of  section  17,  so  that  said  deed  then,  as  it  was 
first  intended  it  should,  embraced  all  the  lands  described 
in  the  bill  filed  herein,  and  said  trust-deed  was  itself  filed  as 
an  exhibit  to  the  bill.  The  said  northeast  one-fourtli,  and 
the  thirty  acres  off  the  east  side  of  the  northwest  one-fourth, 
of  section  17  embraced  the  homestead  of  said  appellee  and 
her  said  husband,  and  the  appellee  was  either  informed  by  her 
husband  of  the  mistake  which  had  been  made,andof  itsoorree- 
tion  by  him,  as  set  out  and  shown  in  the  bill,  and 
therein,  or  she  never  had  any  information  that  any 
had  been  made,  but  supposed  all  the  time  that  the  trust-deed 
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included  and  described  the  said  northeast  one-foarth,  mnd  the 
thirty  acres  in  the  northwest  one-foarth|  of  said  section  17, 
the  land  which  she  really  owned,  and  which  embraoed  her 
bonoestead;  and  appellee,  as  late  as  December  8,  1891,  in  a 
letter  written  to  appellant,  admitted  that  the  deed  embraced 
her  homestead,  and  that  appellant  could  lawfully  prooeed  to 
have  the  same  sold.  The  whole  of  said  promissory  note, 
principal  and  interest,  remains  due  and  unpaid,  and  appellee 
refuses  to  pay  the  same,  or  any  part  thereof,  and  Thomas 
Foote,  the  trustee,  and  J.  T«  L,  Hambrick,  appellee's  hus- 
band, are  now  dead. 

The  prayer  of  the  bill  is  for  a  decree  of  the  court  for  a  sale 
of  all,  or  of  a  sufficiency,  of  the  lands  embraced  in  the  trust* 
deed,  as  corrected,  for  the  satisfaction  of  the  appellant's  debt. 
To  this  bill  appellee  interposed  her  demurrer,  assigning, 
among  other  causes,  as  the  second  ground,  that  the  alteration 
of  the  trust-deed,  as  averred  and  set  out  in  the  bill,  rendered 
the  same  void,  and  destroyed  all  rights  which  appellant  had 
thereunder.  The  demurrer  was  by  the  court  below  sustained, 
and  the  bill  dismissed,  the  appellant  declining  to  amend;  and 
from  this  action  an  appeal  is  taken. 

Before  i>rooeeding  to  consider  the  proposition  thus  pre* 
sented,  it  is  necessary  for  us  to  dispose  of  two  contentionSt 
relied  upon  by  counsel  for  appellant  as  conclusive  of  the  con- 
tioversy,  and  as  obviating  any  requirement  on  our  part  to 
determine  the  legal  question  raised  by  the  second  ground  of 
demurrer. 

1.  It  is  said  for  appellant  that  it  sufficiently  appears  from 
the  statements  of  the  bill  that  J.  T.  L.  Hambrick,  the  hue- 
band  of  appellee,  was  the  agent  of  his  wife  in  this  entire 
transaction,  and  was  authorized  to  make  such  alteration 
and  correction  of  the  trust-deed.  This  contention  rests  upon 
an  erroneous  view  of  the  meaning  and  effect  of  the  averment 
of  the  bill,  **  that  the  whole  transaction  was  between  complain- 
ant [appellate t]  and  said  J.  T.  L.  Hambrick,  acting  for  himself 
and  his  wife,  except  that  defendant  [appellee]  executed  the 
papers  after  they  were  prepared,''  etc.  The  exception  utteriy 
negatives  all  thought  that  Hambrick  had  any  sort  of  agency 
from  the  wife  when  the  final  step  in  the  negotiations  had 
been  reached,  and  the  consummation  of  the  agreement  arrived 
St  by  the  negotiations  was  to  be  executed.  When  the  final 
and  all-important  act  of  making  the  conveyance  contem* 
plated  by  appellant  and  J.  T.  L.  Hambrick  in  their  prelimi* 
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nary  negotiationB  was  to  be  performed,  the  appellee  appeared 
in  person  and  executed  the  deed.  In  this  act  there  was  no 
agency,  for  she  represented  herself  snd  acted  for  hersell 
That  there  was  ever  any  subsequent  authorization  of  the 
husband,  in  any  respect,  is  not  averred  in  the  bill. 

2.  It  is  insisted  further,  however,  by  counsel  for  appellant^ 
that  the  bill  shows  acquiescence — that  is,  assent — subsequent, 
on  appellee's  part,  to  the  alteration  and  correction  of  the  deed 
made  by  her  husband.  This  contention  rests  upon  the  aver- 
ment of  the  bill, ''  that  said  defendant  [appellee]  was  either 
informed  by  her  husband  of  the  mistake  that  had  been  made, 
and  that  had  been  corrected  by  him  as  aforesaid,  and  acqui- 
esced in  said  correction,  or  she  never  had  any  information 
that  any  mistake  had  been  made,  but  supposed  all  the  time 
that  the  said  deed  of  trust  embraced  and  included  said  north- 
east  one-fourth  and  thirty  acres  off  the  east  side  of  the  north- 
west one-'fourth  of  said  section  17,"  etc.;  and  upon  another 
averment  of  the  bill,  to  wit,  ^that  as  late  as  December  3, 
1891,  said  defendant,  in  a  letter  to  complainant,  admitted 
that  said  deed  of  trust  embraced  her  homestead,  and  that 
complainant  could  lawfully  proceed  to  have  it  sold/' 

If  the  first  averment,  to  the  effect  that  appellee  was  in- 
formed by  her  husband  of  the  correction  and  alteration  of  the 
deed,  and  acquiesced  therein,  had  gone  no  further,  and  had 
not  been  burdened  with  its  alternative  statement — which  ap- 
pellee is  entitled  to  take  as  true  against  him — to  the  effect 
that  appellee  never  knew  of  the  alteration  and  correction 
made  by  her  husband,  thtsre  would  be  ground  for  the  conten- 
tion. But  the  alternative  averment  that  appellee  never  kneir 
of  the  alteration,  but  always  supposed  the  northeast  one- 
fourth  and  the  thirty  acres  in  the  northwest  one-fourth  were 
embraced  in  the  deed,  is  so  palpably  in  conflict  with  the  idea 
of  consent  to  alteration  on  her  part  as  to  leave  no  place  for 
controversy.  It  is  vain  to  try  to  imagine  consent  to  that  of 
which  the  supposed  consenting  party  has  no  knowledge.  Nor 
is  this  contention  given  any  support  by  the  other  averment  of 
the  bill,  on  which  reliance  is  placed  by  appellant's  counsel,  to 
the  effect  that  in  her  letter  of  December  3, 1891,  appellee  ad- 
mitted that  the  deed  embraced  her  homestead,  and  that  ap- 
pellant could  lawfully  proceed  to  have  it  sold.  This  averment 
is  altogether  consistent  with  the  alternative  statement  con- 
tained in  the  former  averment  which  we  have  examined.  If 
appellee  supposed,  all  the  time,  that  her  homestead  was  em- 
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braced  in  the  deed  as  originallj  drawn,  the  letter  Ib  but  the 
reasonable  expression  of  her  understanding  of  the  extent  of  the 
encambrance  upon  ber  estate,  and  of  the  rights  of  appellant 
under  such  encumbrance.  But,  that  acquiescence— consent  of 
appellee  to  the  correction  and  alteration — is  predicable  of  any« 
thing,  or  everythingysaid  to  have  been  admitted  in  her  letter, 
is  not  maintainable. 

We  now  come  to  the  examination  and  determination  of 
the  chief  question  made  by  the  record  before  us,  in  which 
is,  UlitIj  stated.  Does  the  alteration  of  the  trust  deed,  in  a 
material  matter,  by  one  of  the  grantors,  after  its  execution 
and  delivery,  and  while  in  the  custody  of  the  beneficiary,  and 
with  his  privity,  without  the  knowledge  and  consent  of  the 
ether  grantor,  whereby  an  advantage  is  conferred  upon  the 
beneficiary,  render  the  deed  absolutely  void,  though  the  alter- 
ation was  made  in  good  faith,  in  an  honest  effort  to  correct  a 
mistake,  and  to  conform  the  instrument  to  the  real  intention 
of  all  the  parties  at  the  time  of  its  execution? 

The  courts  in  England  and  the  United  States  which  have 
answered  this  question  affirmatively,  holding  that  any  alter- 
ation of  a  deed,  bond,  bill,  or  note,  when  made  by  the  volun- 
tary act  of  the  creditor,  to  his  advantage,  and  whereby  the 
responsibility  of  the  debtor  bound  is  enlarged  or  injuriously 
affected,  no  matter  what  the  motive  with  which  the  alteration 
is  made,  destroys  the  instrument  altered,  declare  that  the 
principle  or  rule  is  founded:   1.  In  public  policy,  to  protect 
debtors  who  have,  in  writing,  bound  themselves  in  a  particular 
manner,  and  for  a  certain  object,  from  acts  hurtful  to  them  and 
hard  to  be  guarded  against,  and  done  in  their  absence,  and 
without  their  consent,  it  being  thought  that  to  permit  such 
alterations  would  destroy  the  value  of  written  contracts  by 
opening  the  door  to  endless  frauds  and  perjuries;  and  2.  For 
the  reason  that  no  man  shall  be  permitted  to  take  the  chance 
of  committing  a  fraud  without  running  any  risk  of  losing  by 
the  event  when  it  is  detected. 

It  is  impossible  to  yield  the  assent  of  the  mind  to  the  first 
ground  on  which  the  rule  is  supposed  to  be  founded,  for  to  do 
BO  would  be,  in  effect,  to  say  that  no  written  instrument  shall 
sver  be  made  to  correspond  to  and  effectuate  the  real  contract 
between  the  parties  by  extrinsic  evidence;  that  the  naked 
letter  of  the  written  contract,  though  mistakenly  drawn,  shall 
act  be  shown  by  any  parol  proof,  not  to  embody  the  true 
agreement  between  the  parties.    To  refuse  to  listen  to  parol 
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eTidenoe,  to  mobiUIh  whether  the  written  inetnuDeiit  em* 
bodied  the  agreement  of  the  parties,  or  through  mietake,  will- 
folly  or  inadvertently  made,  failed  to  do  so.  would  indeed 
shut  the  door  againat  the  possibility  of  fraud  and  peijnrj  hj 
one  of  the  parties,  but  it  would  at  the  same  time  open  it  wide 
to  fraud  and  knavery  on  the  other  side.  The  proper  protec- 
tion of  debtors  who  have  bound  themselves  in  writing  will  be 
best  secured,  not  by  absdving  them  from  obligations  which 
they  have  assumed,  or  continuing  them  in  properties  which 
they  have  agreed  to  part  with  for  valuable  oonaideratiooii 
but  by  ascertaining  what  is  the  truth,  and  compelling  oIh 
servance  of  that  by  all  parties. 

The  eecocid  reason  advanced  in  support  of  the  role  appeals 
to  us  equally  unsound,  for  it  assumes  that  any  alteration  of 
an  instrument,  under  any  circumstances,  is  fraudulent   Bot 
to  tolk  of  *'  permitiing  a  man  to  take  the  chance  of  oommitr 
ting  a  fraud,  without  running  any  risk  of  losing  by  the  eveai 
when  it  is  detected,''  in  a  clear  case  of  an  alteration,  even  in 
a  material  part  of  the  instrument,  made  in  good  fiiith  tocarrj 
out  the  admitted  intention  of  the  parties,  though  done  undtf 
mistake  as  to  the  propriety  or  efiScacy  of  such  an  act,  is  a  pe^ 
version  of  terms,  and  an  abandonment  of  the  proposition  an* 
der  eonsideration.    Of  course,  if  to  secure  an  advantage,  a 
fraud  is  committed  whereby  the  responsibility  of  the  person 
■ought  to  be  charged  is  increased,  the  instrument  will  he 
avoided,  for  fraud  vitiates  everything  tointed  by  iL    Bven 
this  wholesome  rule  sometimes  operates  hardly;  but  to  ex* 
tend  the  doctrine,  and  deny  access  to  the  courts  to  those  who 
have  innocently  and  honestly  sought,  erroneously,  to  coneci 
a  confessed  misteke  in  the  written  instrument^  would  be 
harsh  and  inequitable  indeed.    The  public  welfare  reqoiref 
the  infliction  of  punishmento  for  crimes;   and  for  offeneei 
against  individual  righto  conceived  in  knavery  and  brought 
forth  in  fraud,  the  transgressor  is  made  to  realise  the  bard* 
ness  of  his  way  by  a  refusal  of  the  law  to  yield  him  any  aid 
in  attompting  to  teke  anything  under  his  fraud-infected  in- 
strument; but  we  cannot  bring  ourselves  to  consent  that  an 
honest  misteke  made  by  a  party  to  a  contract  to  conform  the 
instrument  to  the  real  agreement,  in  order  to  carry  out  the 
true  intention  of  all  the  parties,  should  utterly  destroy  the 
validity  of  the  writing,  and  so  visit  upon  the  innocent,  thoogfa 
misteken,  party  to  the  attempt  at  conformation,  the  confisca* 
tion  of  all  the  property  or  estate  involved,  and  that,  not  for 
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the  benefit  of  tlie  statdy  bat  fi>r  the  other  perty  to  the-  oontraei 
— «k  person  iriioee  real  agreement  and  intention  originallj  was 
to  be  bound  exactly  as  the  offending  party  innocently,  bat 
mistakenly,  sought  to  show  he  was  bound  by  making  the  writ- 
ing speak  the  real  troth. 

When  we  come,  too,  to  carefally  examine  the  anthorities 
holding  to  this  harsh  and  unjust  rule,  we  shaU  find  in  their 
inhariDOoioas  and  inconsistent  utterances  that,  while  pro* 
feemng  adherence  to  the  principle,  the  application  of  it  ia 
oonstantly  avoided  by  endless  exceptions  and  limitatiooa- 
The  sturdy  adherence  of  courts  in  England  and  America  to 
the  role  in  theory  is  in  bewildering  contrast  with  the  practi* 
•eel  nollifioation  of  it  in  concrete  application  to  innocent  but 
mistaken  offenders,  by  the  same  courts. 

This  rule,  as  annonnced  in  PigU^M  ous,  11  Coke,  26  b,  is 
as  follows:  ''When  any  deed  is  altered,  in  a  point  material, 
bj  the  plaintiff  himself  or  by  any  stranger,  witboat  the  pri* 
'▼ify  of  the  obligee,  be  it  by  interiineation,  addition,  rasing;,  or 
by  drawing  of  a  pen  through  a  Kne  or  through  the  middle  of 
any  material  word,  that  the  deed  thereby  becomes  void.''  And 
while  the  long  subsequent  English  cases,  as  well  as  the  Amer- 
ican oases  which  follow  and  are  founded  upon  the  authority 
of  this  ruling  by  Coke,  all  point  to  Pigof$  coMe^  11  Ooke,  26  hi 
9M  the  source  of  their  inspiration  that  half  of  the  ruling  re- 
lating to  alterations  made  by  strangers  is  not  now  given  credit 
by  any  court  in  the  United  States,  and  as  to  the  other  half  of 
the  mle  relating  to  alterations  by  the  obligee,  the  courts  of 
both  countries  are  industrious  to  and  successful  in  finding 
aome  exception  or  modification  or  limitation  by  which  to  save 
{he  unwary  who  have  mistakenly,  but  not  fraudulently,  un- 
dertaken to  correct  admitted  mistakes  i.i  the  contract  as 
originally  drawn. 

In  Kenham  v.  Cox,  8  Esp.  246,  suit  was  brought  on  a  bill 
of  exchange,  drawn  by  Collier  and  Son  in  favor  of  Cox,  the 
defendant  in  the  suit,  and  indorsed  by  Cox  and  delivered  to 
Kershaw,  son  of  one  of  the  plaintiffs,  and  he,  being  indebted 
to  plaintiffs,  remitted  the  bill  to  them  in  payment  of  his  debt 
The  day  following,  the  bill  was  sent  back  by  plaintiffs  on  dis- 
covering that  the  words  ''or  order"  were  wanting,  so  that  it 
eould  not  he  negotiated  by  indorsement  On  receiving  it 
back,  Kershaw,  the  son,  applied  to  the  defendant  and  in- 
dorser,  who  referred  him  to  Collier,  the  drawer,  who  inserted 
the  worda  ^  or  order,''  giving  negotiability  to  the  bill.    On 
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trial  it  was  contended  for  defendant  that,  without  defendants 
consent,  there  had  been  a  material  alteration  by  the  inBertion 
of  the  words  "or  order";  bnt  the  contention  was  diaallowed, 
Mr.  Justice  Le  Blanc  intimating  an  implied  assent  to  tha 
alteration  by  defendant,  and  expressly  saying  that  the  alteir* 
ation  was  not  in  a  material  part.  And  yet,  in  the  later  case 
of  KniU  V.  WiUiami,  10  Bast,  481,  which  was  a  suit  on  » 
promissory  note,  originally  expressed  to  be  *'for  Talue  ver 
ceived,"  bnt  altered  the  next  day,  not  in  pursuance  of  the 
original  intention  of  the  parties,  by  consent,  by  adding  tho 
words  "for  the  goodwill  of  the  lease  and  trade  of  Mr.  P. 
Knill,  deceased,"  Mr.  Justice  Le  Blanc,  strangely  enotiglv 
says,  in  response  to  suggestion  of  counsel,  that  this  case  Ml 
within  the  rule  as  applied  in  Kenhaw  ▼•  Cox^  8  Bsp.  S46^ 
^The  opinion  which  I  delivered  in  Kershaw  ▼.  Cox  can  only 
be  supported  on  the  ground  that  the  alteration  then  made  in 
the  bill  the  day  after  it  was  negotiated  was  merely  the  oor* 
rection  of  a  mistake  made  by  the  drawer  of  it  in  having 
omitted  the  words  'or  order,*  which  it  was  intended  at  the 
time  should  be  inserted;  for  the  alteration  there  made  was  a 
very  material  one."  When  Kershaw  ▼.  O&x,  8  Esp.  246,  was 
on  trial  the  alteration  was  immaterial  and  did  not  avoid  the 
bill.  In  the  subsequent  case  of  KniU  v.  WiUiamSy  10  East, 
481,  after  Kershaw  had  been  safely  delivered  from  the  pit 
digged  by  the  lord  chief  justice  in  PigoVs  case^  11  Coke,  26  h, 
the  alteration  appeared  to  the  same  judge  very  materiaL 
The  court  held  to  the  rule  in  the  abstract,  but  refosed  ite 
application  ia  the  concrete. 

In  Brutt  V.  Pieard^  1  Ryan  &  M.  87,  which  was  a  suit  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  Abbott^ 
Lord  C.  J.,  said:  '*  I  shall  leave  it  to  the  jury  to  decide  whether 
this  bill  was  not  dated  by  mistake  1822.  If  they  are  of 
opinion  that  it  was  originally  the  intention  of  the  parties  to 
the  bill  that  it  should  have  been  dated  1823,  and  that  the 
figure  2  was  inserted  by  mistake,  I  am  of  opinion  that  this 
alteration  will  not  vacate  the  bill."  In  this  case,  though  the 
alteration  was  in  a  material  point,  the  date  of  the  bill,  yet 
the  striking  out  of  2  and  the  inserting  of  3,  to  make  it  con- 
form to  the  original  intention  of  the  parties,  was  held  not  to 
render  void  the  bill.  The  correction  of  a  mistake  by  a  third 
person,  to  whom  the  bill  was  simply  intrusted  for  delivery  te 
the  indorsee,  was  held  not  to  vitiate,  whereby  Brutt  was  saved 
the  wretched  consequences  that  would  have  followed  the  ad* 
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iMrenee  of  the  oonrt  in  the  oonorete  to  the  rnle  in  Pigaf$  eoie^ 
11  Coke,  26  h»  In  view  of  thete  applications  of  the  rale  in 
Bngland  we  maj  well  join  Lord  Abinger  in  MiTingi  in  his 
opinion  in  Acte&tns  t.  SeM^  2  Mees.  A  W.  809:  ^The  old 
law  waa,  no  doubt,  mnoh  more  strict  than  it  has  been  in 
modern  times.'' 

In  many  of  the  American  cases  professing  to  stand  by  that 
part  of  the  inequitable  old  rule  which  renders  void  an  insira- 
ment  altered,  without  regard  to  the  motives  of  the  person 
making  the  alteration,  we  find  like  evidence  of  the  practical 
abandonment  of  the  doctrine,  in  cases  of  mere  mistake — 
where  fraud  cannot  be  affirmed.  In  support  of  this  remark, 
and  to  avoid  the  undue  extension  of  this  opinion  by  protracted 
examination  in  detail,  we  quote  from  Parsons  on  Notes  and  Bills, 
volume  2, 668,  669:  ^'  Words  which  the  law  would  annul  or  sup- 
ply may  be  added  to  a  note  or  bill,  and  constitute  no  material 
•Iteration;  for  it  would  be  unworthy  of  the  wisdom  of  the  law 
to  decide  that  an  incautious  interlineation  of  a  word,  which 
the  same  law  would  necessarily  imply,  should  defeat  the  con* 
tract  •  .  •  •  Mistakes  in  a  note  or  bill  may  be  corrected,  and 
the  alteration  will  not  vitiate;  the  principle  and  reason  being 
quite  analogous  to  those  stated  in  the  preceding  paragraph. 
The  insertion  of  words  or  figures  which  have  been  left  out  by 
mistake  is  no  defense/' 

It  must  be  conceded,  however,  nearly  all  text-writers,  and 
the  majority  of  the  courts  of  last  resort  in  the  United  States, 
yet  assert  the  correctness,  in  a  general  way,  of  the  harsh  rule 
we  have  been  considering.  But  we  find  excellent  authority 
for  the  juster  and  more  equitable  rule,  which  we  have  fore- 
shadowed— that  an  alteration  innocently  made,  without  im* 
proper  motive,  to  conform  the  instrument  to  the  intention  of 
the  parties  at  the  time  of  its  execution  will  not  avoid  it.  In 
Botoen  t.  JeweU^  2  N.  H.  64$,  the  court  says:  "  Although,  then, 
it  may  not  be  too  vigorous  to  hold  that  any  alteration  aflect- 
ing  the  evidence  to  be  offered  on  trial  is  material,  yet  it  is 
reasonable  and  just  to  permit  a  party  to  show  that  the  altera- 
tion was  by  consent  of  those  interested,  was  by  accident,  or 
under  circumstances  rebutting  every  presumption  of  improper 
motives.  •  •  •  •  So,  the  intent  must  be  fraudulent;  or  in 
other  words,  the  act  done  with  an  eye  to  gaining  an  advan* 
tage."  And  in  the  very  recent  case  of  Croswell  v.  Labree^  81 
Me.  44, 10  Am.  St  Rep.  288,  it  is  said  by  the  court:  *'  The 
defense  at  the  trial  was  an  alleged  unauthorised  alteration  oft 
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the  note  bj  inserting  in  it  the  words  *  or  bearer.'  The  jodgi 
at  the  trial  rnled  that  if  the  alteration,  though  ananthorued, 
was  innooentlj  made,  without  any  fraudulent  or  improper 
motive,  it  would  not  avoid  the  note.  That  was  correct,  and 
is  well  borne  out  by  the  principle  established  in  Mtiberyi' 

Starer,  76  Me.  69,  46  Am.  Rep.  361 The  alteration  ia 

the  present  instance  was  a  material  one.  It  nnd^ioek  U 
foist  a  contract  on  the  maker  not  made  by  him.  It  changed 
the  obligation  as  an  instrument  of  evidence."  And  to  tbe 
like  effect  are  other  causes  determined  in  the  supreme  court 
of  Maine,  beginning  as  early  as  1839,  in  Hervey  t.  ^arsi^  16 
Me.  367. 

In  Ru$9M  V.  Reed,  86  Minn.  876,  we  find  this  satisfaetoiy 
statement  of  the  rule  of  law:  **  But  the  unauthorised  and 
material  alteration  of  a  mortgage  by  the  mortgagee,  or  with 
his  privity,  after  execution,  unexplained,  ia  presumptivetj 
fraudulent,  and  vitiates  the  eontracL" 

The  like  enlightened  ruling  was  made  by  the  supreme 
court  of  Massachusetts,  in  the  case  of  Adame  v.  Frye^  3  Met 
108.  Said  Dewey,  J.,  in  delivering  the  opinion  of  the  court: 
''The  court  are  of  opinion  that  the  rule  of  law  applicable  to 
the  case  before  us  may  be  properly  stated  as  follows:  1.  That 
if  the  obligee  of  an  unatteeted  bond,  after  the  execution  and 
delivery  thereof,  shall,  without  the  knowledge  and  ass^it  of 
the  obligor,  fraudulently,  and  with  a  view  to  gain  some  im- 
proper advantage  thereby,  procure  a  person  who  was  not  pree- 
ent  at  the  execution  of  the  bond,  to  sign  bis  name  as  an 
attesting  witness,  such  act  will  avoid  the  bond  and  discharge 
the  obligor  from  all  liability  on  the  same;  and  2.  That  the 
act  of  the  obligee  in  procuring  the  signature  of  one  as  a  witr 
nesB  who  was  not  present  at  its  execution,  and  not  dulj 
authorized  to  attest  it,  will,  if  unexplained,  be  prima  facU 
sufficient  to  authorise  the  jury  to  infer  the  fraudulent  intent; 
but  that  it  is  competent  for  such  obligee  to  rebut  such  infer- 
ence, and,  if  the  act  be  shown  to  have  been  done  without  any 
fraudulent  purpose,  the  bond  will  not  be  avoided  by  such 
alteration.'' 

In  harmony  with  this  general  view  is  the  o{Hnion  of  the 
court  in  VogU  v.  Ripper,  84  111.  100,  86  Am.  Dec.  298. 

Without  pursuing  the  examination  further,  it  remains  to  be 
■aid  that  the  modern  and  liberal  rule  has  been  adopted  in 
this  state,  in  the  case  of  McRaven  v.  Crieler,  53  Miss.  642,  in 
language  so  forcible  and  unambiguous  aa  to  forever  put  aa 
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fiid  to  eontroyeny  in  our  tnidtt  It  wm  wdl  0a!d  by  CSiaI- 
meni  J.,  in  that  case:  ^  But,  even  if  it  be  deemed  8  material 
alteration,  we  think  it  ia  eqnallj  clear  that  it  did  not  vitiate 
the  notau  It  was  bni  the  oorreciion  of  a  mietake,  so  as  to 
oonfomB  tfao  note  to  the  intention  of  both  thaparUee  to  it,  and 
it  waa  made  in  each  manner  as  elearly  to  negative  any  fraud 
upon  the  part  of  the  payee,  or  any  intention  to  obtain  an  ad* 
vantage.  That  nnder  theee  oircamstances  alterations  in  notea 
wm  not  vitiate  them,  we  think  ia  weU  settled.'' 

An  exhaustive  examination  of  this  question,  with  oaxofol 
and  protracted  consideration  of  the  sabject  as  again  presented 
in  the  oaao  at  bar,  eonfirma  ns  in  the  wisdom  and  justice  of 
the  former  opinion  of  this  court  in  the  case  just  cited,  and  we 
decline  to  depart  from  it. 

In  re8ix>nse  to  the  suggestion  of  counsel,  we  have  only  to 
add  that  the  rule  is  applicable  to  alterations  in  deeds,  bonds, 
notea,  and  bills  alike.  There  is  no  contrariety  of  opinion  on 
this  point  in  all  the  numerous  authorities  examined  by  us. 
Indeed,  ft  is  held  that  there  is  greater  reason  for  the  rule  in 
eases  of  notes  than  in  those  of  deeds,  because  of  their  nego- 
tiability and  the  consequent  increase  of  danger  from  altera- 


The  act  of  alteration  in  the  case  before  us,  it  is  hardly  nec- 
essary to  say,  is  nugatory  and  inoperative,  whereby  the  lands 
eonsiituting  the  homestead  were  inserted.  As  to  these,  the 
deed  ia  not  the  act  of  appellee.  But  for  that  unauthorised 
aot^  the  deed,  as  to  all  the  other  lands,  is  held  by  us  not  to 
be  avoided,  and  that  the  demurrer  should  have  been  over- 
ruled. 

Decree  reversed,  demurrer  overruled  and  leave  to  answet 
ipven  within  thirty  days  after  mandate  filed. 

BwoFFSL  BT  AoQimsoBMca— EjrowLBDoa— In  order  to  ralie  aa  oitoppot 
^  aoqoietoeiiee  il  io  Aootonry  thol  Iho  party  tobe  ettoppad  ihoiild  boawaro 
of  kis  oivii  rii^iti  a&d  ahoold  perooiTO  that  tbt  other  party  la  acting  upon  a 
niatakan  notion  of  hia  rights:  Sumner  ▼.  SetUon^  47  N.  J.  Eq.  IDS.  A  oor* 
poration  la  not  eatopped  by  reason  of  its  failnre  to  disaffirm  an.vnanthorind 
aontraot  nntil  it  haa  knowledge  that  the  ooninet  haa  been  made^  or  that  th« 
party  daiaung  the  eetoppol  has  been  injured  by  ita  naaathoriaed  acts  Xy»* 
fimMm09.  r.  Lgndm  Liierarp  tic.  ImtUuikm,  eZ  Yi.  S»li  25  Am.  St  Bep. 
789^  and  note.  Aoquiesoenoe  in  the  payment  of  funds  by  an  administrator  to 
Mrtain  persons  nnder  a  mistake  aa  to  the  legal  ri^ta  of  anoh  persona  does 
aok  aatop  the  tme  heir  from  asserting  her  elaim  to  anoh  fnnda  on  being 
■pprised  fli  her  righUt  DavU  t.  Bagleg,  40  Qa.  181|  S  An.  R&f.  (SflQk 
Hntnal  vaaognition  of  a  wrong  lino  by  adjoining  propnator%  and  their  an* 
JUL  Sx.  Kap«  Vok  XXXV.  -41 
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lh«r«lii,  «r»  Boi  csaoliulfVM  to  their  rMpeotiv«  tlghti «bI& 
hM  baw  pnwMrion  for  the  itotatory  tima:  Chwetf  t.  IMaB,  10  Yt,  SS;  9 
Am.  Dm.  172.  8as  alMb  i7anlf  t.  OMpiofa  ilodlk  61  Md.  MS}  t4  An. 
Bap.  ass. 

Altuutiov  Will  Not  Atoid  ImninmT,  WBiir.^llM  altoralioA  cC  a 
pvondMory  note  by  »  atnnger  tntarlining  tbt  wonb  **or  beaMr"  aftar  tha 
payaa'a  narna  will  nol  a&ot  tha  instraiiiaiitx  Amirem  t.  Oattowag,  80  Ark. 
S68;  Oktmm  r.  Bammon,  138  N.  Y.  SSS.  An  alteratum  makiBC  mhUl  ar 
Bote  aonform  to  tha  agraement  between  the  partiea  doaa  not  litinto  ik 
WUUaautm  v.  SmUh,  1  Cold.  1;  78  Am.  Bee.  478,  and  note.  A  mnterinl  ai- 
teration  of  an  inatmroent  by  an  agent  of  one  of  tha  partiaa  withoat  expreaa 
ar  implied  anthorily  to  do  ao  does  not  affeet  the  inetnimantt  ifaal  t.  Ormg^ 
86  N.  J.  Eq.  2S7;  10  Am.  Bep.  SSS;  and  note}  ITJUtecfe.  ifadUaaGk  v.  DakSm. 
88Mioh.681.  Sea  JTiOer  t.  iStoii;  148  Pk  8k  164^  and  alao  tha  axtamdad 
Mta  to  Waoimorik  t.  Bwnk^  10  Am.  Daa.  287. 


Tbibbttb  V.  Illinois  Gbntbal  Bailboad  Gompaht. 

Bqvitt  Will  Not  IimatFKBa  to  Prxybiit  a  MvLTivuiaTr  or  Sorn^ 
nnleu  the  qaeationa  inyoWed  are  of  equitable  eogniMnoe.  The  mare  fact 
that  there  ia  a  community  of  interest  in  the  qaeationa  of  law  and  fact 
presented  by  a  given  oontroyerty,  or  in  the  kind  and  form  of  relief  de- 
manded by  or  against  each  of  several  individuals  will  not  warrant  aooh 
interpoaition. 

Bqoitt— LnoTB  or  Jurisdiction  to  Pbbtbht  a  MiTLTiPLioiTr  of  Suitb.— 
A  defendant  sued  for  damages  by  several  difEJarent  plaintifEsi  who  Iibvb 
no  community  or  tie  oonnecting  them,  except  that  eaoh  haa  aalfored  by 
the  same  act  of  negligence,  cannot  enjoin  them  from  prooaontuiig  their 
actions  separately  at  law,  and  compel  tham  to  obtaiii  relief  bj  b  aiqffla 
suit  in  chancery* 

Calh(Hm  and  Oreertj  WUHanuon  and  PoUer^  and  Brums  amd 
Alexander^  for  the  appellant 

Mayei  and  J9arm,  if.  Oreen^  and  C.  M.  TftUuuiuon,  for  tho 

appellee. 

GampbblLv  0.  J.  A  number  of  different  owners  of  property 
in  the  town  of  Terry,  destroyed  by  fire  from  sparks  emitted 
by  an  engine  of  the  appellee,  severally  sued  in  the  circuit 
court  to  recover  of  the  appellee  damages  for  their  respective 
losses  by  said  fire,  alleged  to  have  resulted  from  the  negli- 
gence of  the  defendant.  While  these  actions  were  pending^ 
the  appellee  exhibited  its  bill  against  the  seveiml  plaintiffs, 
averring  that  no  liability,  as  to  it,  arose  by  reason  of  the  fire, 
which  arose,  not  from  any  negligence  or  wrong  of  it  or  its 
servants,  but  from  the  fault  of  others,  for  which  it  is  not  re- 
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sponsible;  and  ihat  the  plaintiffs  in  the  different  actions  are 
wrongfdlly  seeking  to  recover  damages  by  their  seyeral  ao« 
iions,  all  of  which  grew  ont  of  the  same  occurrence,  and  de« 
pend  for  their  solution  upon  the  same  questions  of  fact  and  of 
law.  Wherefore,  to  avoid  multiplicitj  of  suits,  and  the  con* 
sequent  harassment  and  vexation,  all  of  the  said  several 
plaintiffs  are  sought  to  be  enjoined  from  prosecuting  their 
different  actions,  and  to  be  brought  in,  and  have  the  contro* 
versies  settled  in  this  one  suit  in  equity.  There  is  no  com* 
mon  interest  between  these  different  plaintiffs,  except  in  the 
questions  of  fact  and  law  involved. 

The  injunction  sought  was  granted,  and  the  defendants 
served  with  process,  when  they  appeared,  and  demurred  to 
the  bill,  and  moved  to  dissolve  the  injunction  on  the  face  of 
the  bill.  The  case  was  heard  on  motion  to  dissolve  the  in- 
junction, and  it  was  overruled,  and  an  appeal  granted. 

The  qnestion  presented  is  as  to  the  rightfulness  of  the  suit 
against  the  defendants,  on  the  sole  ground  that  their  several 
actions  at  law  involve  the  very  same  matters  of  fact  and  law, 
without  any  other  community  of  interest  between  them.  The 
granting  and  maintaining  the  injunction  are  fully  sustained 
by  Pomeroy's  Equity  Jurisprudence,  volume  1,  section  256 
et  seq.,  and  it  is  probable  that  any  judge  authorized  would 
have  granted  the  injunction  upon  the  text  cited.  But  we 
affirm,  after  careful  examination  and  full  consideration,  that 
Pomeroy  is  not  sustained  in  his  *'  conclusions,''  stated  in  sec- 
tion 269  of  his  most  valuable  treatise,  and  that  the  cases  he 
cited  do  not  maintain  the  proposition  that  mere  community 
of  interest  *Mn  the  questions  of  law  and  fact  involved  in  the 
general  controversy,  or  in  the  kind  and  form  of  relief  de- 
manded and  obtained  by  or  against  each  individual  member 
of  the  numerous  body,"  is  ground  for  the  interposition  of 
chancery  to  settle,  in  one  suit,  the  several  controversies. 
There  is  no  such  doctrine  in  the  books,  and  the  zeal  of  the 
learned  and  usually  accurate  writer  mentioned,  to  maintain 
a  theory,  has  betrayed  him  into  error  on  this  subject  It  has 
so  blinded  him  as  to  cause  the  confounding  of  distinct  things 
in  his  view  of  this  subject,  to  wit:  joinder  of  parties,  and 
avoidance  of  multiplicity  of  suits. 

It  has  been  found  that  many  of  the  cases  he  pressed  into 
service  to  support  his  assertion  are  on  the  subject  of  joinder, 
where  confessedly  there  could  be  no  doubt  that  the  matter 
was  of  equity  cognizance.     Every  case  he  cited  to  support  his 
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text  will  Ve  found  to  be  either  where  each  party  might  ha^e 
reeorted  to  chancery  or  been  proceeded  against  in  that  fonun, 
or  to  reet  on  some  recognised  ground  of  eqnitable  interference 
other  than  to  avoid  mnltiplicity  of  suits.  The  cases  establish 
this  proposition,  viz:  Where  each  of  several  may  proceed  or 
be  proceeded  against  in  equity,  their  joinder  as  plaintiffii  or 
defendants  in  one  suit  is  not  objectionable;  bat  this  is  a  Tory 
different  question  from  that  whether,  meroly  because  many 
actions  at  law  arise  out  of  the  same  transaction  or  oconmnoe, 
and  depend  on  the  same  matters  of  fact  and  law,  all  may 
proceed  or  be  proceeded  against  jointly  in  one  suit  in  chan* 
eery;  and  it  is  believed  that  it  has  never  been  so  held,  and 
never  will  be,  in  cases  like  those  hero  involved.  Whero  eaeh 
of  several  parties  may  proceed  in  equity  separately,  they  aro 
permitted  to  unite  and  make  common  cause  against  a  com- 
mon adversary,  and  one  may  implead  in  one  suit  in  equity 
many  who  aro  his  adveraaries,  in  a  matter  common  to  all  in 
many  cases,  but  never  when  the  only  ground  of  rolief  sought 
is  that  the  adversaries  aro  numerous,  and  the  suits  aro  for 
that  not  in  itself  a  matter  for  equity  cognisance.  Attention 
to  the  distinction  mentioned  will  resolve  all  difficulties  in 
considering  the  many  cases  on  this  subject.  Thero  must  be 
some  recognised  ground  of  equitable  interferonce,  or  some 
community  of  interest  in  the  subject  matter  of  controversy, 
or  a  common  right  or  title  involved  to  warrant  the  joinder  of 
all  in  one  suit;  or  thero  must  be  some  common  purpose  in 
pursuit  of  a  common  adversary,  where  each  may  reeort  to 
equity  in  order  to  be  joined  in  one  suit;  and  it  is  not  enough 
that  there  'Ms  a  community  of  interest  merely  in  the  question 
of  law  or  of  fact  involved,''  etc.,  as  stated  by  Pomeroy  in  seo- 
tion  268.  Although  he  SBserts  that  this  early  theory  has  long 
been  abandoned,  he  fails  utterly  to  prove  it.  An  examination 
of  the  cases  he  cited  under  section  256  et  seq.  will  show  this 
to  be  true.  The  opinion  of  the  justice  (Harlan)  in  Osborne  v. 
Wiscontin  Cent.  R.  J2.  Co.y  43  Fed.  Rep.  824,  does  support  the 
text  of  Pomeroy,  and  cites  1  Pomeroy 's  Bquity  Jurisprudence, 
sections  245,  255,  257,  268,  278,  and  Crewe  v.  Burcham,  1 
Black,  852,  857.  We  are  content  with  what  has  already  been 
said  as  to  the  text  of  Pomeroy,  and  affirm  that  not  one  of  his 
citations  sustains  his  conclusion  and  the  language  of  Harlan, 
J.,  in  the  case  cited;  nor  does  Crewe  v.  Burcham^  1  Black,  852, 
857,  sustain  the  language  of  Justice  Harlan.  It  belongs  to 
the  class  of  cases  where  each  party  might  have  brought  his 
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bill  and  all  wlio  had  a  common  eauBe  were  permitted  to  make 
oommon  contest  in  chancery  with  their  adrereariea  who  were 
imited  by  a  oommon  tie. 

The  decision  of  the  case  in  which  Harlan,  J,,  gave  bis  sup- 
port to  the  doctrine  of  Pomeroy  is  not  complained  of,  but  the 
opinion  is  not  jnstified  by  any  case  with,  which  we  haTe  been 
made  acquainted.  The  case  was  one  in  which  each  might 
have  brought  his  separate  bill  to  quiet  title,  and  all  concerned 
were  permitted  to  unite  in  one  bill  against  their  common 
adversary;  and  so  it  is  belieyed  will  be  found  all  the  cases  on 
this  subject  Certainly  those  relied  on  by  Pomeroy  are  of 
this  character.  Those  cited  in  the  note  to  section  269,  in 
which  he  asserts  most  broadly  the  doctrine  we  combat,  are: 
Kee9e  t.  Deniwr,  10  Col.  112;  Carlton  ▼.  Nevnnan,  77  Me.  408; 
D$  Forest  t.  Thwnp$on,  40  Fed.  Bep.  876;  (hborne  t.  WtecanHn 
Cent.  R.  R.  Co.,  48  Fed.  Bep.  824;  Macon  ete.^R.  R.  Co.  t. 
CHbeon,  85  Qa.  1;  21  Am.  St  Bep.  135;  New  York  etc.  R.  R. 
Co.  T.  Schuyler^  17  N.  Y.  692;  Sheffield  Waterworki  ease,  L.  B. 
2  Ch.  8;  and  the  case  of  the  complicated  contract,  BUieh  v. 
Shreevoj  7  N.  J.  Bq.  440.  The  case  in  43  Fed.  Bep.  824  has 
already  been  noticed  mpro.  The  opinion  in  the  case  in  10 
Colorado  quotes  the  language  of  Pomeroy's  Bquity  Jurispru* 
denoe,  section  269,  but  the  case  was  one  where  one  or  more 
plaintiffs  may  sue  in  equity  for  the  benfit  of  all  others  simi- 
larly situated. 

CatiUm  ▼.  Newmatij  77  He.  408,  affirms  the  jurisdiction  of 
equity  to  enjoin  the  collection  of  an  illegal  tax  for  the  pur- 
pose of  preventing  multiplicity  of  suits,  where  the  entire  levy, 
affecting  all  tax-payers,  was  illegal.  It  appears  to  be  excep- 
tional, and  to  rest  on  peculiar  grounds,  not  applicable  to  the 
ease  before  us.  The  opinion  cites  Pomeroy's  Equity,  section 
269,  but  seems  to  rest  on  the  proposition  that  the  whole  tax 
was  illegal. 

The  case  of  De  Forest  v.  Thompeon^  40  Fed.  Bep.  875,  was 
that  of  a  plaintiff  exhibiting  a  bill  to  set  aside  a  sale  of  land, 
and  vacate  deeds  made  in  pursuance  of  it,  against  numerous 
parties,  all  of  whom  claimed  by  separate  parcels,  but  under 
the  jH'oceeding  attacked  was  void.  A  bill  might  have  been 
exhibited  against  each  one  separately,  and  it  was  held  to  be 
proper  to  unite  all  in  one  suit.  That  was  clearly  right;  but 
'Jackson,  J.,  in  bis  opinion,  concurred  in  by  Harlan,  Justice, 
cited  1  Pomeroy's  Equity  Jurisprudence,  sections  24&-269, 
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indiitlTty  which  we  hate  shown  to  be  nnsopported  by  any 
ease  of  aaih<^ty. 

The  case  of  Maam  etc.  R.  R.  Co.  ▼.  Oibion,  86  Qa.  1, 21  Am.  SL 
Rep.  186,  is  where  a  few  persons,  as  representatives  of  a  claas 
OOQsisting  of  many,  exhibited  a  bill  in  behalf  of  all,  and  lends 
no  countenance  to  the  proposition  for  which  it  is  cited.  The 
cases  of  New  York  etc.  R.  R.  Co.  t.  Schuyler^  17  N.  Y.  G92» 
Sheffield  Watertoorke  com,  L.  R.  2  Ch.  8,  and  Black  v.  Shreev^ 
7  N.  J.  Eq.  440,  furnish  no  sort  of  support  to  the  text  of  the 
author,  and  it  is  confidently  claimed  that  every  case  that  can 
be  found,  if  entitled  to  any  consideration,  will  be  seen  to  be 
one  resting  on  some  other  principle  than  that  for  which  it  baa 
been  cited  in  the  connection  now  under  review.  And,  while 
judges  have,  in  various  instances,  cited  and  sometimes  quoted 
Pomeroy,  in  the  language  above  characterized  as  unanp- 
ported,  in  every  instance,  we  think,  the  case  will  be  found 
not  to  call  for  it,  but  to  be  resolvable,  independently  of  it| 
upon  other  grounds  of  equitable  interference,  and,  in  our  opin« 
ion,  not  one  of  the  learned  courts  which  have  cited  or  qaoted 
Pomeroy  in  the  way  mentioned  would  sustain  this  bill  if  it 
was  before  it  for  decision.  There  is  danger  that  by  frequent 
repetition  and  piling  up  assertions— -judges  citing  and  qu'>* 
ting  text-books,  and  text-writers  citing  the  cases  thup  rofe^: '  ■  ;> 
to  them — a  false  doctrine  may  acquire  strength  enough  to 
dispute  with  the  true;  but  we  do  not  believe  that  any  aocu* 
mulation  of  dogmatic  assertions  and  citations  and  quotations 
can  ever  establish  the  proposition  that  a  defendant  sued  for 
damages  by  a  dozen  different  plaintiffs,  who  have  no  commu- 
nity of  interest  or  tie  or  connection  between  them,  except  that 
each  suffered  by  the  same  act,  may  bring  them  all  before  a 
court  of  chancery  in  one  suit,  and  deny  them  their  right  to 
prosecute  their  actions  separately  at  law,  as  begun  by  them. 
It  has  never  been  done.  There  is  no  precedent  for  it,  and, 
while  this  is  not  conclusive  against  it,  it  is  significant  and 
suggestive.  If  it  is  true,  as  stated  by  Pomeroy,  and  some 
quoting  him,  that  mere  community  of  interest  in  matters  of 
law  and  fact  makes  it  admissible  to  bring  all  into  one  suit  in 
chancery,  in  order  to  avoid  multiplicity  of  suits,  all  sorts  of 
cases  must  be  subject  to  the  principle.  Any  limitation  would 
be  purely  arbitrary.  It  must  be  of  universal  application,  and 
strange  results  might  flow  from  its  adoption.  The  wrecking 
of  a  railroad  train  might  give  rise  to  a  hundred  actions  for 
damages,  instituted  in  a  dozen  different  counties,  under  our 
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law  as  to  tlie  venae  of  Biiits  against  railroad  companies,  in 
aome  of  which  executors  or  administrators,  or  parents  and 
children  might  sue  for  the  death  of  a  passenger,  and,  in  others, 
claims  would  be  for  divers  injuries.  If  Pomeroy's  test  be 
maintained,  all  of  these  numerous  plaintiffs,  having  a  com* 
mnnitj  of  interest  in  the  questions  of  fact  and  law,  claiming 
becanae  of  the  same  occurrence,  depending  on  the  very  same 
evidence,  and  seeking  the  same  kind  of  relief  (damages), 
could  be  brought  before  a  chancery  court  in  one  suit  to  avoid 
multiplicity  of  suitsl  But  we  forbear.  Surely  the  learned 
author  would  shrink  from  the  contemplation  of  such  a  speo* 
tacle;  bnt  his  doctrine  leads  to  it,  and  makes  it  possible. 

The  learned  counsel  for  the  appellee  here  felt  the  difficulty 
ef  the  poesible  result  of  the  doctrine  contended  for,  and  sought 
to  limit  its  application  to  controversies  about  property,  ex« 
eluding  those  for  injuries  to  be  redressed  by  the  estimation  of 
juries;  but,  as  we  have  said,  any  such  restriction  is  arbitrary 
and  inadmissible.    If  preventing  multiplicity  of  suits  is  such 
a  good  thing  as  to  justify  bringing  into  one  suit  all  who  are 
interested  in  the  same  questions  of  law  and  fact,  it  is  needful 
that  its  benefits  shall  be  extended  to  all  cases  where  it  can  be 
applied,  and  not  restricted  in  its  beneficent  operation.    It 
•hould  have  full  sway  in  all  classes  of  cases.    The  sole  objectt 
we  are  told,  of  the  doctrine,  is  to  prevent  multiplicity  of  suits 
by  uniting  all  who  have  a  common  interest  in  the  same  ques- 
tions in  one  suit,  and  it  is  quite  as  important  to  effect  this  in 
(me  class  of  cases  as  another;  and,  as  actions  against  railroad 
companies  are  quite  numerous  these  days,  it  is  of  especial 
concern  to  prevent  multiplicity  in  this  class  of  cases.    There* 
fore,  if  the  doctrine  advanced  were  sound,  it  would  have  to  be 
applied  wherever  the  conditions  prescribed  exist — that  is 
wherever  many  are  interested  in  the  same  questions  of  fact 
and  law.    That  this  is  inadmissible  must  be  apparent 

The  case  of  Board  of  Supervison  v.  Deyoe^  77  N.  Y.  219, 
contains  a  good  illustration  of  what  we  have  said.  In  that 
case  the  suit  against  numerous  parties  was  maintained,  be- 
cause it  combined  elements  of  jurisdiction  in  each  of  the 
cases  ofi  nterpleader,  bill  of  peace,  and  cancellation  of  writ- 
ten instruments. 

The  recovery  of  damages  for  a  tort  or  breach  of  contract 
does  not  pertain  to  courts  of  chancery,  which  decree  damages 
only  in  a  very  limited  class  of  cases,  or  under  peculiar  cir* 
eumstancesy  or  as  an  incident  to  some  other  relief:  1  Pom* 
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eroy's  Equity  Jurisprndence,  eee.  112;  2  Story's  Equity, 
799.  Etod  this  learned  author,  Pomeroy,  does  not  aay  that 
the  existence  of  numerous  suits  for  damages  by  a  tort  or 
breach  of  contract,  where  each  ease  depends  on  the  saoM 
questions  of  fact  and  law,  may  be  drawn  into  chancery  in  one 
suit,  and  no  case  has  been  found  to  warrant  it.  Every  esse 
cited  by  Pomeroy,  and  by  the  learned  and  diligent  counsel  in 
this  ease,  has  been  examined,  and  may  be  disposed  of  on 
some  other  principle  acted  on  by  courts  of  chancery  than  that 
contended  for,  and  necessary  to  sustain  the  bUl  in  this  esse. 
Every  case  is  resolvable  on  some  well*recognized  principle  of 
equity  procedure,  and  not  one  sustains  this  bill. 

The  cases  repudiating  the  doctrine  contended  for  aie  nu- 
merous. We  do  not  cite  them,  for  it  is  unnecessary  in  view  of 
the  fact  that  not  a  case  has  been  found  in  England  or 
America  to  sustain  this  bilL 

No  question  as  to  mistake  of  jurisdiction  between  courts  ol 
law  and  chancery,  within  the  contemplation  of  section  147  of 
our  constitution,  arises  in  this  case,  for,  if  we  had  only  one 
forum  armed  with  full  power  to  administer  all  remedial  jus- 
tice, joinder  of  all  these  parties  in  one  action  would  not  be  sd- 
miBsible:  Bliss  on  Code  Pleading.  This  author  says,  in  section 
76:  "  Two  or  more  owners  of  mills  propelled  by  water  are  in- 
terested in  preventing  an  obstruction  above  that  shall  interfere 
with  the  down-flow  of  the  water,  and  may  unite  to  restrain  or 
abate  it  as  a  nuisance,  but  they  cannot  hence  unite  in  an  ai^ 
tion  for  damages;  for,  as  to  the  injury  suffered,  there  is  no 
community  of  interest.  There  is  no  more  a  common  interest 
than  though  a  carrier  had,  at  one  time,  carelessly  destroyed 
property  belonging  to  different  persons,  or  the  lives  of  diffe^ 
ent  passengers;"  thus  putting  the  very  case  we  have.  The 
supreme  court  of  California  has  cited  with  approval  this  veiy 
section. 

We  thus  confront  Pomeroy  with  an  equally  intelligent  au- 
thor, and  a  decision  by  the  supreme  court  of  his  own  state,  st 
war  with  his  views  on  this  subject,  if^  indeed,  it  is  true  that 
lie  would  uphold  this  bill,  which  we  do  not  believe. 

We  have  written  so  much  to  combat  error,  supported  by  S 
distinguished  author,  and  which  has  had  a  misleading  influ- 
ence, which  should  be  counteracted  before  further  injoiy  le* 
suits  from  it,  as  far  as  in  our  power  to  do  it» 

JUvsrsedi  and  injunction  dissolved. 
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Want  8m  tztonded  note  to  Woodward  t.  Soelp^  (K>  Am.  Dot.  4M.  l^oi^ 
win  Bol  •ntoriaia  Jnrifdiotioii  wh«n  the  only  object  ie  to  obtain  e  eoneolide* 
^ioa  oC  Mlioii%  or  to  eere  tbeezpenee  of  eepante  aotioiii,  or  where  the  oleim 
•f  dfl^tneti  en  m  mare  qitettSoa  of  kwt  Mwrfkif  t.  JTcqfer  ele..  •  HooelL 
MSfSi  Am.  81.  Bepw  34^  lad  ao>ei  tfciirfjbni  JlidU^ifc^  LuwAw  09.  w. 
MeDomaH  IS!  Mieh.  292. 


SOOTT   V.    StATB. 
pD  mmiiFWt  ai7.] 

Hahbiii  Gobpus— Yon>  JuDonvr.^If  from  the  record  II  appeen  thaA  the 
defendeiil  wee  eonTieted  by  e  Jury  of  eleven  penone  only,  the  Terdid 
Mid  JodgmenI  nrait  be  treated  aa  veid  oB  Aoftaoa  ew^pna.  Tfala  leanll 
eanaot  be  avoided  by  extrinaio  oTidence  to  the  effMt  that  there  were  In 
last  twelre  Jnror^  and  the  name  ol  one  ol  them  wae  omitted  from  the 
record  through  a  derioal  error. 

Pegram  omd  Bank$^  for  the  appellanL 

T.  If.  MUler^  aiiomey-gefieraly  for  the  state. 

W00D8,  J.  The  petition  of  relator  avers  that  he  Is  in  the 
custody  of  the  sheriff  of  Warren  county,  who  holds  him  as  the 
agent  of  the  keeper  of  the  state  prison^  and  to  whom  said 
eberiff  is  about  to  deliver  him,  to  undergo  imprisonment  pur- 
fuant  to  the  judgment  of  the  circuit  court  of  said  county,  and 
that  such  judgment  is  a  nullity,  because  relator  says  it  was 
founded  upon  a  verdict  rendered  against  him  by  eleven  men. 

The  return  of-  the  sheriff,  amongst  other  matters  showing 
his  authority  for  relator's  detention,  states  that  the  judgment 
of  said  circuit  court  (meaning  the  record  of  said  court)  shows 
that  the  relator  was  tried  by  eleven  jurors,  but  that  this 
seeming  irregularity  was  a  clerical  error  on  the  part  of  the 
olerk  of  the  court,  who  omitted  the  name  of  one  juror  in  mak* 
ing  his  entry  of  the  names  of  the  jury  selected  and  sworn  to 
try  the  issue  between  the  state  and  the  defendant  on  a  charge 
preferred  of  burglary  and  larceny. 

On  hearing  before  the  judge  at  chambers  the  records  of  the 
oourt  were  produced,  and  it  affirmatively  and  conclusivelj 
appeared  that  a  jury  of  eleven  men,  whose  names  are  set  out 
in  the  record,  tried  the  issue  and  rendered  a  verdict  against 
the  defendant,  and  that  upon  this  conviction  the  judgment  of 
the  oourt  was  pronounced*  The  state  was  then  permitted  to 
introduce  the  clerk  of  the  court,  who  testified,  over  relator'a 
otjection,  that  the  said  jury  was  composed  of  twelve  men,  hot 
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that  the  name  of  one,  giving  it,  waa  omitted  from  the  reeotd 
bj  a  clerical  error* 

The  relator  was  remanded  to  the  custody  of  the  sheriff  to 
undergo  the  punishment  prescribed  in  the  judgment  pn^ 
nounced  against  him,  and  from  this  action  of  the  judge  he 
appeals. 

There  can  be  no  controversy  as  to  the  soundnees  of  the  doe- 
trine  that  "  errors  or  irregularities  in  proceedings  behind  tlie 
judgment  cannot  be  inquired  into  on  habea$  corput^  and  that 
the  writ  of  habea$  eorpui  was  never  designed  to  be  a  writ  of 
error^  by  which  to  revise  final  judgments.''  The  difficulty 
arises,  not  in  the  statement  of  the  general  rule,  but  in  ita  ap» 
plication  to  particular  cases.  Mere  reversible  error  will  not 
be  examined  into  on  habeat  corpus,  and  the  party  most  be 
driven  to  his  direct  appeal,  the  proper  mode  for  the  rectifica- 
tion of  irregularities.  But  for  incurable,  radical,  fatal  defecte^ 
plainly  and  indisputably  manifest  of  record,  relief  should  be 
granted,  even  on  habea$  earpu$. 

The  error  complained  of  is  incurable  by  any  supplementaix 
oral  proofs.  It  is  not  an  irregularity  merely.  It  is  not  an 
omission  of  a  fact  from  the  record  which  presumption  maj 
be  invoked  to  supply.  It  is*  a  fatal  defect,  affecting  the  jurie- 
diction  of  the  trial  court.  The  constitutional  right  to  trial  hj 
twelve  men  must  be  secured  to  every  defendant,  and  a  verdict 
by  six  men,  or  eleven  men,  is  absolutely  void;  and  a  judgment 
founded  on  such  nullity  must  necessarily  be  itself  a  nullity. 
The  court  undoubtedly  bad  jurisdiction  of  the  person  of  the 
relator  and  of  the  subject  matter,  and  ordinarily  no  other 
questions  will  be  considered  on  habea$  eorptu;  but  in  the  pres- 
ent instance  we  see  indisputably  that  by  the  intervention  of 
an  unauthorized  agency,  whereby  the  defendant's  guilt  of  the 
crime  laid  to  his  charge  was  established,  the  jurisdiction  of 
the  court  was  broken  and  lost  There  was  no  power  to  pro- 
nounce judgment,  because  there  was  no  verdict  of  guilt  on 
which  to  base  it  In  our  view  the  relator  stands  just  as  if  he 
had  not  been  tried  at  all.  The  verdict  is  a  nullity,  and  the 
judgment  upon  it  is  a  nullity. 

The  judgment  below  will  be  reversed,  but  the  prisoner  will 
not  be  discharged.  He  has  not  yet  been  tried,  and  will  there* 
fore  be  remanded  to  the  custody  of  the  sheriff  of  Warren 
county,  to  be  held  to  answer  the  charge  of  burglary  and  lav^ 
eeny  originally  preferred  against  him. 
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HuoM  Oamtm  Wiu  Hot  Ln  fo  OoBBior  Bebobs  of  trial  wqriit  Bt 
puFUMIkkdk  104 Mo.  121;  24  Am.  81  Bopw  824,  andnoto;  Inr^Onkmn. 
74  Wii.  4B0|  17  Am.  81  Bnp.  174,  and  note;  Barton  t.  Smmden,  16  Or.  51| 
•  Am.  81  Eep.  261,  and  note;  JbjMrte  JCom^,  105  Moi.  686;  Ba  parU  Nobtt^ 
MCkL  863|  Mb  forU MeKniffhi.  48  Ohio  81  688;  /» f« ^mm,  69 Cona.  872. 
8m  ftlao  the  notet  to  the  following  oaMos  ManiU  t.  MorriU,  28  Am.  81  R«p. 
108;  In  rt  MorrU,  7  Am.  81  Rep.  616^  end  the  extended  note  to  Obrnmon* 
wnUk  T.  Lcdy,  28  Am.  Dea  40.  Irregnleritiee  In  drawing  a  grand  Jniy 
eannot  be  inquired  into  on  habea$  eorjmt  by  the  party  Indietedt  Ma  pari$ 
WarH$,  28  Fla»  871.  The  writ  will  not  i»ae  to  reriew  the  erron  ol  a  oom* 
Bitting  magiatrate  who  hae  Joriediotion:  Tmrmr  t.  (Mbey,  182  Ind.  248;  82 
Am.  81  Kepb  261,  and  note.  8ee  aleo  Jfe  jMrte  /VAwi^  27  Fla.  196;  26  Am. 
81  Bep.  67,  and  note. 
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ATTACBMnrr— Oa«xi8hm»it  ov  Exxmft  Waoh  nr  AiroTHm  Stais.— 
Wagea  dne  and  payable  in  tbie  state  to  the  employee  of  a  railroad  oor- 
poratiottt  reeident  and  doing  bnsineae  here,  and  here  exempt  from 
exeontion  eannot  be  gamiahed  in  another  atate^  ao  aa  to  defeat  the 
exemption  lawa  of  thia  atate. 

ATTAOHMxinr.— -Situs  of  Dkbt  vor  PuBPoai  of  Oarnibhmsvt  is  in  the  state 
in  which  the  debtor  and  creditor  are  both  resident,  and  in  which  the 
eontraot  creating  the  debt  was  made,  and  Is  payable. 

S.  E.  Ponku^od  and  May^i  and  Harris  for  the  appellant. 
Price  and  Stembergeu  for  the  appellee. 

Woods,  J.  The  appellee  is  a  mechanic,  the  head  of  a  fam« 
Uj«  and  a  resident  of  this  state.  He  is  employed  as  such 
mechanic  by  appellant  in  its  shops  at  McComb  City,  in  this 
state.  The  debt  soed  for  is  wages  due  from  appellant  to  ap- 
pellee under  such  employmenl  By  the  terms  of  the  contract 
made  at  said  McComb  City  the  wages  sued  for  were  payable 
at  that  place,  and  amount  to  less  than  one  hundred  dollars. 
Under  our  law  these  wages  are  exempt  from  garnishment  or 
other  legal  process.  The  appellant  is  a  corporation,  doing 
business  and  resident  in  this  state.  We  have,  then,  both 
creditor  and  debtor  residents  of  this  state;  the  sum  sued  for 
due  under  a  contract  made  in  this  state,  by  the  terms  of 
which  the  wages  are  be  paid  in  the  state;  the  creditor  is  a 
mechanic,  the  head  of  a  family,  and  entitled  to  the  exemp- 
tion of  wages,  to  an  amount  not  exceeding  one  hundred  dol* 
lais»  from  garnishment  or  other  legal  process. 

In  bar  of  a  recovery  or  in  abatement  of  this  suit  appellant 
pleaded  that  it  had  been  summoned  in  a  court  in  the  state  of 
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Iow%  in  an  attaohment  salt  began  there  agatnel  the  appeilae 
bj  one  A.  M.  Dankel,  and  had  made  answer  showing  an  in* 
debtedness  due  appellee  of  fifteen  dollars,  and  thai  aaid  anii 
in  Iowa  was  yet  pending  and  nndetermined. 

From  the  brief  of  the  verj  oandid  and  able  oonnsel  tar 
appellant  we  are  led  to  beliere  that  this  is  a  ooUnsive  attach- 
ment suit  in  Iowa,  and  that  some  Mississippi  creditor,  who 
cannot  make  the  monej  dne  by  Smith,  the  appellee,  in  oor 
conrts,  beoanse  of  onr  exemption  laws,  is  really  the  plMnt'ff 
in  attachment  in  Iowa.  If  this  appeared  in  the  record  wo 
conld  a£Srm  the  judgment  of  the  court  below  without  re* 
mark,  as  we  know  of  no  court  which  has  ever  lent  any  coun- 
tenance to  suoh  collusive  effort  to  defeat  the  exemption  laws 
of  the  state  of  residence  of  the  real  creditor  and  his  debtor. 
In  the  absence  of  any  evidence  in  the  record  on  this  point 
we  address  ourself  to  the  sufficiency  of  the  plea  of  appelant 
on  general  principles. 

Will  attachment  lie  in  a  foreign  state  for  the  debt  sued 
for  in  this  action  on  the  facts  hereinbefore  stated?  There  is 
some  real  conflict — ^and  much  confusion  not  reaching  the  pro- 
portions of  actual  conflict — in  the  decisions  on  the  subject. 
Much  of  this  confusion,  and  some  of  the  conflict,  has  arisen 
out  of  a  misapprehension  of  the  real  nature  of  the  ques- 
tion. With  a  clear  misapprehension  of  the  character  of  the 
controversy  several  of  the  courts  of  last  resort  in  the  United 
States  have  misled  themselves  and  misled  others  by  inveigh- 
ing against  supposed  attempts  to  give  extraterritorial  efieei 
to  exemption  laws.  The  suggestion  that  this  is  the  queation 
involved  is  wide  of  the  mark*  It  is  really  this  queation: 
Shall  the  state  give  its  exemption  laws  intraterritorial  force 
in  cases  like  the  one  at  bar7  Shall  railroad  corporatioD8i 
doing  business  and  resident  of  this  atatOt  be  regarded  and 
treated  in  this  and  like  cases  just  as  natural  persona?  The 
natural  person,  resident  in  this  state,  is  not  garnisbable  in  a 
foreign  jurisdiction  for  a  debt  due  and  payable  here.  TUs 
is  declared,  and  advisedly,  to  be  settled  law  in  the  United 
States  in  Bu»k  v.  Nane§^  61  Miss.  287.  The  appellant  ia  a 
resident  of  this  states  and  the  fact  that  it  may  also  be  a  cor- 
poration and  resident  in  other  states  may  not  operate  to 
abrogate  our  exemption  laws  founded  ia  beneficent  pnbUs 
policy,  in  so  far  as  railroad  corporations  may  be  a£Ewted  hj 

Vnrthermore  it  ia  demonatraUy  certain  that  the  sttiitef 
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the  debt  fined  for  in  this  ftction  ifi  in  MisBisBippi,  The  ored* 
itor  and  debtor  are  both  resident  here;  the  contract  creating 
the  debt  was  made  here;  by  its  terms,  payment  is  to  be  made 
here;  the  garnishee  in  the  foreign  attachment  proceeding  10 
resident  here.  Can  it  be  serionsly  contended  that  the  courts 
of  this  state  have  not  exclusive  jurisdiction  of  the  debt,  and 
that  the  courts  of  other  states  are  without  jurisdiction,  and 
that  the  sum  disclosed  by  the  garnishee,  in  a  fioraign  attach* 
ment,  as  due  in  the  state  of  his  residenoe  and  the  rssidenee 
of  his  creditor  is  not  liable  to  condemnation  in  such  proceed* 
ing?  In  this  case,  the  debt  is  not  within  the  jurisdiction  of 
the  foreign  court,  but  here,  at  the  residence  of  the  creditor 
and  place  of  payment  under  the  contract  of  its  creation:  Louii* 
vMe  eie.  R.  R.  Co.  y.  Dooley^  78  Ala.  524;  Nye  y.  Liacombey  21 
Pick.  263;  Lovejoy  r.  Albee,  £3  Me,  414;  64  Am.  Dec.  630; 
Missouri  etc.  Ry.  Co.  v.  Sharitt,  43  Kan.  375;  19  Am.  St.  Rep 
148;  Drake  y.  Late  Shore  etc.  By.  Co.,  69  Mich.  168;  18  Am. 
St  Rep.  882;  Green  v.  Farmers^  etc.  Bank^  25  Conn.  452;  SatO' 
yer  t.  Thompson,  24  N.  H.  510;  Lawrence  y.  Smith,  45  N.  H. 
533;  86  Am.  Dea  188;  Reno  on  Nonresidents,  152  et  seq. 

The  numerous  decisions  which  are  cited  and  quoted  as  au* 
thority  for  the  yiew  opposed,  beginning  with  the  case  of  Em" 
bree  y.  Hanna,  6  Johns.  101,  and  running  down  as  late  as  the 
case  of  Eaet  Tennessee  etc.  R.  R.  Co.  r.  Kennedy,  83  Ala.  462, 
8  Am.  St.  Rep.  755,  will  be  found,  on  critical  examination,  to 
be,  in  the  main,  not  in  necessary  conflict  with  our  yiew  of  the 
true  doctrine. 

We  are  not  to  suppose  rashly  that  the  courts  of  Iowa  will 
prooeed  to  judgment  against  the  appellant,  as  garnishee  in 
the  attachment  suit  there  pending,  on  a  full  presentation  of 
the  facts  of  the  case;  but,  if  they  shall,  it  will  be  another 
illustration  of  liability  to  hardship,  now  and  then,  to  litigants, 
growing  out  of  conflict  of  laws  in  different  jurisdictions. 
Better  this  hardship  to  a  corporation  haying  more  than  one 
domicile  than  a  rule  which  would  strip  all  laborers  and  me- 
chanics in  railway  employment  of  the  wise  proyisions  of  a 
humane  exemption  law,  and,  yirtually,  largely  abrogate  our 
policy  and  legislation  on  the  subject  of  exemptions  to  heads 
of  families  in  railroad  seryice. 

Affirmed.  __^^ 

ArrAaaMMMT-^A^vismsmwr  nr  Qjrs  Stats  or  Waois  Kssimp  a  Am* 
OTBXB. — ^QamishmMit  prooeedings  oannot  be  maintained  in  one  state  to  evade 
tte  exemption  laws  of  a  sister  state  and  thus  deprire  a  laborer  of  the  benefit 
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oC  th«  lawa  of  the  Utter  itaie  to  protect  hii  wages  from  aeisnre^  wbon  be  i^ 
■ides  in  that  aUte:  Drah^  ▼.  Lake  Shore  etc  Bjf.  Co.^  69  Mioh.  168;  IS  Aa. 
81  Rep.  862,  and  note.  For  a  diacaaaion  of  the  gamiahment  ol  a  debt  «s- 
•mpt  in  the  atate  where  it  waa  created  and  the  creditor  lestdei,  aee  ex- 
tended note  to  Miamuri  Pae.  R^.  Co,  r.  ShariU,  19  Am.  8t  Sep.  145,  and 
■ee  alao  tha  extended  note  to  Mmmper  r.  WiUfm,  %  Am.  StRepu  SML  Bat 
in  Garaon  ▼.  RaUwoff  Co,.  88  Tenn.  646,  17  Am.  St  Bep.  981,  it  wna  hdd 
that  a  reaident  of  Teaneaiee  aaed  in  another  atate  cannot  obtain  the  benafit 
oC  azemptioo  aecnred  to  him  by  the  Teaneaiee  atatntee,  nor  can  hia  gu^ 
aiahed  debtor  obtain  it  for  him;  and  aee  the  note  to  that  caaa. 

OASiminnirr^SiToa  or  Dor.— The  aitoa  of  a  Jndgmant  for  Ilia  poTpcaa 
of  gamlahing  it  ia  only  in  the  atata  wherein  the  Jndgment  creditor 
Emtkr  r.  HwrUmt.  81  Wia.  84s  29  Am.  81  Rap.  siso^  andaota^ 


MoKenzib  V.  Shows. 

pO  Mnauurvi,  M.] 

BsUi  PsoRiTr. — Gbowimo  Trsv  are  part  and  parcel  of  Ilia  land  ob  wUA 
they  grow.  Tharefora  a  deed  purporting  to  paaa  title  to  aU  the  mbt- 
ehantabla  timber  of  certain  dimenaiona  on  an  entire  homeatead,  and 
apecifying  no  defiaite  time  for  ita  removal  ia  a  conveyance  ol  aa  iotenat 
in  the  land  and  invalid  nnlesa  the  wife  joina  in  ita  ezeontioa. 

HoiBAND  AHD  WivB. — CoNvaTANoa  OF  LrrnisT  nr  HomnTBAO 
BT  Husband  Alonb  ia  invalid  for  any  porpoaa^  and  therefore 
hare  the  eflfect  of  paaaing  to  the  grantee  an  aetata  ia  ieTerBioa»  to  take 
affeot  upon  and  after  a  proper  aale  of  the  homeatead  by  the  hnabaad  aad 
wife  joiatly. 

MoKenzib  claimed  certain  growing  timber  on  a  homestead 
under  a  deed  executed  by  one  Yawn,  without  the  joinder  of 
his  wife.  After  the  execution  of  this  deed,  the  homestead  wss 
conveyed  by  Yawn  and  wife  to  Collins,  to  whom  it  passed  to 
the  appellee,  Shows.  McKenzie  entered  on  the  land,  and 
proceeded  to  cut  the  timber,  while  Shows  was  in  possession, 
and  was  restrained  from  further  operations  by  an  injunction, 
which  was  finally  made  perpetual  by  the  court  below.  Seo- 
tion  1258  of  the  Mississippi  Code  of  1880  provides  that  **no 
mortgage,  deed  of  trust,  or  other  encumbrance  upon  the  home- 
stead exempted  from  execution  shall  be  valid  or  binding  un* 
less  signed  by  the  wife  of  the  owner,  if  he  is  married  and 
living  with  his  wife." 

22.  H.  Thompson,  for  the  appellant. 

Shannon  and  Hardy,  for  the  appellees. 

Woods,  J.  In  this  state,  for  more  than  thirty  yean,  and 
since  the  opinion  of  this  court  in  HarrM  v.  MiUer^  85  Miss. 
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700,  72  Am.  Dee.  154,  it  bas  been  settled  law  tbat  trees  grow- 
ing upon  land  are  part  and  parcel  of  the  realty;  that  '*  the 
term  land  embraces,  not  only  the  soil,  but  its  natural  products 
growing  upon  and  affixed  to  it" 

Was  the  sale  of  all  the  merchantable  timber,  of  certain  di- 
mensions, on  the  entire  homestead,  with  an  indefinite  time  for 
its  removal,  a  conveyance  of  an  interest  in  the  land,  or  an 
encnmbrance  upon  it,  and  invalid,  and  of  no  force,  because  of 
the  failure  of  the  wife  to  join  in  the  deed  7  The  growing  trees 
are  a  part  of  the  realty,  and  may  be,  in  case  the  lands  are 
what  are  denominated  timber  lands  in  contradistinction  to 
other  lands  called  agricultural  lands,  a  very  valuable  part  of 
the  realty.  In  a  readily  supposable  case,  the  sale  and  re* 
moval  of  the  entire  forest  growth  would  practically  destroy 
the  value  of  the  realty.  In  the  case  at  bar  it  is  alleged  in  the 
bill,  and  not  denied  in  the  answer,  that  the  lands  in  question 
would  be  only  worth  about  one-half  as  much  as  they  are,  if 
the  timber  should  be  taken  off. 

Under  our  own  decision  referred  to,  the  sale  of  the  growing 
timber  is  a  sale  of  a  part  and  parcel  of  the  land  itself.  It  is 
a  conveyance  of  an  interest  in  the  landr— in  the  present  case, 
an  important  interest.  By  all  authorities,  it  is  an  encum- 
brance upon  the  homestead.  Says  Cooley,  J.,  in  Post  v. 
Campau^  42  Mich.  90,  ^'anything  is  an  encumbrance  which 
constitutes  a  burden  upon  the  title,''  citing  a  number  of  in- 
stances, and,  continuing,  *'  they  permanently  reduce  the  value 
of  the  title  conveyed.''  In  PrescoU  v.  Truemanf  4  Mass.  627, 
8  Am.  Dea  246,  Parsons,  G.  J.,  employs  this  language:  **  We 
are  ot  opinion  that  every  right  to  or  interest  in  the  land 
granted,  to  the  diminution  of  the  value  of  the  land,  but  con- 
sistent with  the  passing  of  the  fee  of  it  by  the  conveyance, 
must  be  deemed  in  law  an  encumbrance."  In  Cathcari  v. 
Bowman,  5  Pa.  St  817,  it  is  held  that  the  conveyance  by  deed 
of  the  timber  on  land,  with  the  privilege  of  cutting  it  during 
a  certain  term,  was  an  encumbrance  of  the  land,  and  violated 
the  covenant  of  warranty  in  a  subsequent  deed  of  the  land 
itself  to  a  third  person.  The  like  doctrine  has  long  prevailed 
in  New  York  and  Pennsylvania. 

But  it  is  useless  to  multiply  authorities.  The  question  can- 
not be  regarded  as  unsettled  in  our  courts,  if  HarrM  v.  Ifil- 
Isr,  86  Miss.  700,  72  Am.  Dec.  164,  is  followed  to  its  logical 
oondusion.  The  growing  trees  are  part  and  parcel  of  the 
land|  by  that  case,  and  the  sale  of  such  trees,  and  especially 
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the  wholesale  oonveyance  shown  in  the  eaae  at  bar,  with  tkt 
large  diminution  in  value  of  the  homestead,  is  clearly  and 
inevitably  the  sale  of  an  interest  in  the  land,  and  constitutes 
an  encumbrance  upon  it. 

There  is  no  estate  in  reversion  expectant  upon  which  the 
appellants  can  enter  upon  the  proper  sale  of  the  homestead 
by  the  husband  and  wife  jointlyi  for  the  reason  that  the  at- 
tempted conveyance  and  encumbrance  of  the  husband  aknei 
in  the  sale  by  deed  of  the  timber^  was  absolatelj  invalid  to 
convey  any  right  or  title.  Colli  ns,  the  purchaser  of  the  tim* 
ber,  acquired  nothing  by  the  invalid  conveyance  from  the 
husband  alone. 

We  are  not  inclined  to  eat  away  a  wise  and  mo^t  beneficoit 
statute,  designed  for  the  welfare  and  support  and  jomfortof 
wives  and  children,  by  ingrafting  any  exceptions  upon  it 
The  law  must  be  upheld  and  enforced  as  written,  and  this  wo 
do  by  declaring  Yawn's  deed  to  the  timber  on  the  homestead 
an  encumbrance  upon  the  title,  and  invalid  for  any  purpose. 

Affirmed.  ^^^^ 

Real  Propbbtt,  What  Is.— The  fruits  of  trees,  perennial  bnsheib  ead 
gTMses  growing  from  perennial  roots,  are,  while  unseyered  firom  the  weO, 
considered  ae  belonging  to  it  and  a  part  of  the  realty:  Sparrow  v.  Pimit  41 
Minn.  412;  82  Am.  St.  Bep.  Ni,  and  aotai  Oamki  v.  Jmdmn^  t  Bbmd, 
S84;  22  Am.  Deo.  28(L 

HoMESTXAD.— Powxa  ov  Om  Srouss  to  CoHVxrt  Alexander  ▼•  Jadaoik 
02  OaL  614;  27  Am.  St  Bep.  158;  extended  note  to  AUw.  Bankober,  12  Aol 
St  Rep.  680.  A  deed  of  the  homestead  by  the  hnsband  alone  is  void:  Ms- 
sew  V.  8prmif,  61  QO.  217;  15  Am.  St.  Bepw  47,  and  aoto|  8mMk  v.  f^mt^ 
8ft  Ala.  SMi  7  Am.  St^  Bepw  41^  Md  notOi 


BioHMOND  AND  DiiiryiLLB  B.  R  Oa  V.  BuBNsra. 

[TD  If—IBBirai,  4B7.) 

AAnjwAi>  CoHPAKiK— Pbbson  TaAVBLDve  ov  A  FBiiosrTBAnr.— Oaeli 
■ot  a  passenger  entitled  to  free  treii^ortatUHi  oa  a  tndn  beosnw  of  eleek 
earned  thereon  if  be  merely  had  a  Torbsl  agreement  to  bay  some  of  the 
stock  when  the  train  reached  a  oertain  station,  and  tlmi  only  if  be 
oonld  give  the  seonrity  required;  had  no  oontraet  with  the  rsflrosd 
eompanyi  neither  saw  the  agent  of  the  company,  nor  wont  nesr  bin 
when  the  oootraot  for  the  carriage  of  the  atodc  wae  mados  and  hie  nsim 
was  not  mentioned  to  the  agent,  nor  inserted  in  the  bill  of  lading. 

BAttBOAP  CoicPAJiixs — Duty  to  Tri8PA88kb8  ov  TBADa— A  lailroed 
oompany  is  not  answerable  to  a  trespasser  on  a  train  for  negligence,  sod 
owes  him  no  dnty  other  than  that  of  doing  bin  no  wanton  or  wlM 
tofary. 
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Acnoif  to  rec6Yer  damagei  ftr  injaries  reoeiyed  bj  Bom* 
sad  in  leaping  from  a  freight  train  wfaioh  waa  in  imminani 
danger  of  coming  into  oolliaion  with  another  train.  The  ap- 
parent peril  waa  anffioient  to  abeolre  the  plaintifP  from  the 
oharge  of  oontribatorj  negligenoe,  and  the  onlj  diapnte  waa, 
whether  the  ^aiatiff  when  he  reeei?ed  the  iqjoriaa  waa  a 


A.  F.  Fas^  tat  the  appellant. 

8mUhm&rA  mid  SUwmis,  and  Calhoun  und  Or$$nf  for  tht 
appellee. 

Woona,  X    The  appellee's  theory  of  the  case,  as  disdoeed 

in  ids  declaration,  ia  that  he  waa  a  paeaenger  on  a  freight 

train  by  virtue  of  a  contract  of  carriage  of  Btock  made  with 

the  appellant,  under  which  he  was  entitled  to  free  transpor* 

tation  because  of  his  ownership  of  a  part  of  the  mulea.    The 

appellee'a  evidence  utterly  fails  to  support  his  theory.    It  ia 

manifeat  that  the  stock  was  owned  by  Gresham  and  Lordoni 

and  that  the  contract  of  carriage  waa  made  with  Gresham 

ak>ne.     It  is  equally  certain  that  Gresham'a  name  alone 

appeared  in  the  bill  of  lading,  and  that  he  alone  was  by  the 

contract  entitled  to  the  free  transportation.    It  is  admitted 

that  all  of  the  animals  were  consigned  to  Gresham,  at  In* 

dianola.    By  the  appellee*s  own  testimony,  he  had  merely  a 

verbal  agreement  to  buy  some  of  the  mules,  after  Indianola 

had  been  reached*  and  then  only  if  he  could  make  the 

seonrity  required.    It  is  idle  to  discuss  the  question  of  owner* 

ship.     The  appellee  conclusively  fixes  that  in  Gresham.    By 

his  own  evidence,  too,  he  is  shown  to  have  been  improperly 

on  the  train.    He  bad  no  contract  with  the  railroad;  he  was 

not  even  seen  by  the  railroad  agent;  he  did  not  go  near  him 

when  the  contract  was  made;  his  name  was  not  mentioned 

to  the  agent,  and  was  not  inserted  in  the  bill  of  lading,  aa 

must  have  been  done  to  entitle  him  to  transportation.    He 

•was  a  trespasser,  pure  and  simple.    He  was  attempting  to  get 

a  free  ride  from  Winona  to  Indianola  when  he  received  the 

lamentable  injury  complained  ot    The  learned  judge  in  the 

trial  court  properly  declared  to  the  jury  that  appellee  was 

not  a  passenger,  and  was  not  entitled,  under  the  rules  of  the 

defendant  company,  or  by  virtue  of  any  contract  with  the 

company,  to  ride  on  that  train.    He  was  a  naked  trespasser, 

and  his  right  to  a  recovery  must  be  determined  by  the  wan* 

at;  &sr..  Vol.  XXXV.  -42 
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tonnesA  or  willfulness  of  the  company's  servants  in  the  matter 
oomplained  of.  The  company  owed  this  trespasser  no  duty 
other  than  that  of  doing  him  no  wanton  or  willful  hurt.  The 
oompany  was  not  answerable  to  him  for  negligence,  for  it  was 
under  no  obligationi  contractual  or  other,  to  carry  him  safely. 
Oroes  negligence,  by  the  statute  law  of  this  state,  is  made  the 
test  of  a  right  to  recovery  by  a  passenger  on  a  freight  train, 
and  we  have  never  anywhere  seen  that  a  passenger  and  a 
trespasser  occupy  the  same  relations  to  the  carrier,  c^  that 
they  stand  upon  the  same  ground.  The  company  was  under 
no  contract,  expressed  or  implied,  to  safely  carry  appellee. 
He  was  attempting  wrongfully  to  secure  a  ride  without  paying 
for  it,  and  he  must  be  held  to  have  assumed  all  the  perils 
incident  to  the  ride.  Under  settled  rules  of  public  policy, 
railway  companies  are  not  to  be  made  liable  for  injuries 
received  by  trespassers  upon  their  trains,  unless  the  injury  is 
inflicted  under  circumstances  indicating  wantonness  or  willful- 
ness in  the  servants  of  the  companies.  The  rule  seems  to  be 
almost  universally  recognized  and  approved,  and  is  in  conso- 
nance with  reason  and  right. 

Toledo  etc.  Ry.  Co.  v.  Brooks,  81  111.  245,  292;  Chicago  eUs. 
R.  R.  Co.  V.  Michie,  83  111.  427;  Toledo  etc.  Ry.  Co.  v.  Beggt, 
85  111.,  80;  28  Am.  Rep.  613;  McCauley  v.  Tennessee  etc.  R.  R. 
Co.,  93  Ala.  856;  LouisvUU  etc.  Ry.  Co.  v.  Phillips,  112  Ind. 
59;  2  Am.  St.  Rep.  155;  Powers  v*  Boston  etc.  R.  R.  Co.,  153 
Mass.  188;  Brown  v.  Missouri  etc.  Ry.  Co.^  64  Ma  586;  Duff 
Y.  Allegheny  R.  R.  Co.,  91  Pa.  St.  458;  86  Am.  Rep.  675,  and 
Gardner  v.  New  Haven  etc.  Co.,  51  Conn.  143;  50  Am.  Repi 
12  were  all  cases  involving  the  rights  of  intruders  in  ears, 
trespassers  on  trains,  and  not  trespassers  on  tracks  or 
premises,  and  the  foregoing  doctrine,  as  stated  by  us,  was 
applied  as  recognized  law«  The  doctrine  is  to  be  found  in  the 
text-books  generally. 

Can  it  be  seriously  insisted  that  a  trespasser  upon  a  train 
occupies  a  better  position  than  trespassers  on  tracks?  If 
degrees  in  trespass  could  be  established,  it  occurs  to  us  that 
the  train  trespasser  is  a  greater  wrongdoer  than  the  track 
trespasser.  He  like  the  track  trespasser  is  entitled  to 
exemption  from  wanton  or  willful  injury,  or  from  injury 
that  might  and  should  have  been  avoided  by  the  railway 
company  after  seeing  the  danger  of  the  tresp.-is  m's  situation. 
This  court  has  repeatedly  so  held:  MobilU  etc.  M.  E.  Co.  v. 
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Strovdf  64  Miss.  784;  DooUy  v.  Mobile  eU.  R.  R.  Oo.^  69  Miss. 
648;  and  Louisville  etc.  By.  Co.  r.  WiUiame,  69  Miss.  631. 

The  able  connsel  for  appellee  is  mistaken  in  supposing  that 
(be  case  of  the  Vicksburg  etc.  B.  B.  Co.  v.  Phillipe^  64  Hiss* 
693,  la  in  conflict  with  the  preceding  opinion,  or  that  it  is 
authority  for  the  doctrine  that  negligence  alone  will  entitle  a 
trespasser  to  recover  for  injuries  received  without  fault  on  the 
part  of  the  railroad  company's  servants  after  seeing  the  tres- 
passer's periL  In  that  case,  a  little  boy  of  tender  years  was 
enticed  upon  a  train  side-tracked  at  Jackson  by  the  music  of 
a  band  playing  thereon,  and  was  cursed  and  driven  out  by  a 
railroad  employee  after  the  train  had  got  in  rapid  motion, 
whereby,  in  an  effort  to  escape  the  abusive  and  profane  and 
threatening  employee,  the  child  fell  under  the  wheels  of  the 
train,  and  was  horribly  mutilated.  The  second  instruction 
asked  for  the  railroad  in  that  case  sought,  virtually,  to  con* 
strain  a  verdict  for  the  company  by  excluding  from  the  jury's 
consideration  the  peril  of  the  child,  and  the  railroad's 
knowledge  of  that  peril,  when  the  child  was  being  cursed  and 
driven  from  the  car,  as  well  as  all  inquiry  as  to  whether  but 
for  the  employee's  outrageous  behavior  in  the  perilous  situation 
of  the  child  at  the  time  the  injury  would  not  have  been 
averted.  An  instruction  should  be  applicable  to  the  facts  of 
the  particular  case;  and  the  second  instruction  of  defendant, 
refused  by  the  court  in  the  Phillips  case,  did  not  meet  this 
sensible  requirement. 

That  the  appellee  was  not  a  passenger  by  invitation  or 
license  from  the  conductor  is  too  clear  for  controversy. 
When  the  appellee  and  his  two  companions  overtook  the 
train  at  the  tank,  the  remark  of  the  conductor  was  expressive 
of  his  surprise  at  the  appearance  of  all  the  persons  as  passen- 
gers under  the  contract  of  carriage  for  the  carload  of  mules. 
He  did  not  then  know  what  rights  they,  or  any  of  them,  had 
acquired  under  that  contract,  and  he  had  no  opportunity  or 
occasion  to  examine  the  bill  of  lading,  which  served  the  pur- 
poses of  a  ticket  in  such  case,  and  ascertain  whether  appellee 
was  rightfully  on  the  train,  before  the  accident  occurred. 
Be  simply  did  his  duty  in  courteously  receiving  a  professed 
passenger — one  holding  himself  out  as  a  passenger — and  in 
courteously  treating  him,  in  the  absence  of  knowledge  that 
the  ostensible  passenger  was,  in  fact,  a  mere  trespasser. 

The  peremptory  instruction  asked  by  the  appellant  should 
have  been  given,  and,  for  the  error  committed  in  refiising  it. 
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the  MM  must  be  rerened.    This  tIow  obviatas  the  usoesrity 
of  passing  upon  any  of  the  other  contentions. 
Beversed, 


Raiuoass— Dorr  lo  Tjospaibibs  om  Zbatv.— ^A  trwpiMtroa  a  idboU 
train  •ttempting  to  obtaio  a  frM  ride  withiml  the  oonM&t  of  thA  oomptny 
•aonot  reooTor  for  «n  injury  reoMTed,  in  the  abeenoe  of  proof  of  gvosi  nc|^* 
S«noo  amovnting  to  wiUf nl  or  wanton  nuMondnet  on  the  part  oC  onoh  oairien 
Ckkt^McM.  &  Ok  T.  Mthbadt,  1»  BL  61;  19  Am.  St.  Rep.  17.  and  note 
with  the  oaaea  eoUeotad;  Rearpw.  LouUvilU ele.  i2|fk  Ok,  40  Li.  Ann.  S%  • 
Am.  Bt,  Bep.  497,  and  note;  Hmir^  r.  Kan$a§  Cit^Mc,  R.  JL  aou»45  Ku. 
S77;  Bcuiroad  t.  Jfeodknn,  91  Tenn.  428.  A  oommon  oanier  oC  pamencen 
la  boand  to  ezerdM  only  ordinary  oace  toward  treepaaeen  and  thoao  rafBBm 
la  pay  hnt  Bigltf  ▼.  Oikmr,  S  Mont  90;  Sft  An.  Rep.  400^ 
WMttknd  T.  A.  LomkA  Mp.  Ok,  99  Ma  3611 
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Texas  Bailway  Company. 

[70  Vnmmtni,  66S.] 

RAn.KOA]>  OoxPAima— SiOK  PAsaBNOSBa^If  plaiatiff'a  eon  waa  takon  eeri- 
oady  iUv  and  while  thus  liek  waa  reoeived  aa  a  pawenger  on  one  ef 
defendant'i  traine;  and  both  the  tieket  agent  ol  defendant  and  the  eon* 
doctor  of  the  train  were  appriaed  ol  hie  helpleet  oondition,  and  alio  ia- 
formed  that  he  waa  traveUug  by  rail  and  not  by  steamboat  booanse  it 
waa  important  for  him  to  reaoh  his  home  withont  delay;  a&d  the  oon- 
dnotor  promised  to  giro  him  the  necessary  attention  daring  the  jooniey 
and  to  have  him  carried  from  the  train  at  hia  place  of  debarkation:  and 
when  the  son  arrived  at  his  destination  he  was  nnoonsciona  and  vnaUe 
to  take  care  of  himself;  and  the  conductor  failed  to  awake  him  and  have 
him  removed  from  the  train,  on  which  he  waa  left  till  it  rsaohed  a  small 
wayside  station  with  no  accommodations^  abont  thirty  miles  farther  oo, 
where  he  was  put  off  the  train  at  two  o'clock  in  the  morning  with  ne 
one  to  care  for  him,  and  left  in  the  same  helpless  and  neglected  oondi* 
tion  for  nearly  forty  hours,  oontinnslly  growing  worse;  and  was  then 
taken  back  to  the  station  at  which  it  was  intended  that  he  ahonld  have 
disembarked  and,  although  medical  aid  waa  at  once  nunmonod,  died 
aoon  afterwardsi  the  railway  company  is  answarable  in  damages. 

Oeorge  Andertony  for  the  appellant 
Mayes  and  Harris,  for  the  appellee. 

Woods,  J«  The  case,  on  its  facts  presented  bj  the  declara- 
tion, is  widely  different  from  that  of  Sevier  T.  Vieksburg  eU* 
B.  R.  Co.,  61  Miss.  8,  48  Am.  Rep.  74  In  that  case  the 
plaintiff  got  on  a  train  of  the  railroad  company  at  Vicksborg, 
to  be  transported  to  Jackson.  Before  reaching  Jackson,  the 
plaintiff,  who  had  gotten  on  the  train  while  sick  with  a  ferer. 
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notified  the  condnotor  of  the  train  fbat  he  was  eick  and 
drowsj,  and  wished  to  sleep,  bat  feared  he  might  not  awake 
at  Jackson,  his  point  of  debarkation.  The  condnctor  there- 
upon told  plaintiff  that  he  might  safely  go  to  sleep,  and  that 
he  should  be  awakened  at  Jackson*  The  plaintiff  accordingly 
lay  down  and  slept,  and  gave  no  thought  to  being  awake  when 
the  train  should  reach  Jackson,  and  neither  roused  himself 
nor  was  aroused  by  the  conductor  at  JacksoUi  but  was  carried 
four  miles  east  of  that  station  while  so  asleep  and  sick,  when 
the  train  was  stopped,  the  plaintiff  permitted  to  get  off  at 
night  in  the  woods,  and  walk  back  to  Jackson. 

In  the  case  at  bar  the  passenger  was  received  into  and 
upon  the  train  by  the  ticket  agent's  and  conductor's  consent 
and  agreement,  after  having  been  informed  of  his  serious  ill- 
ness and  his  inability  to  care  for  himself,  and  of  the  neces- 
sity there  would  be,  on  the  railroad's  part,  to  have  h'lm 
assisted  from  the  car  when  the  train  should  arrive  at  Vicks- 
burg,  the  place  of  his  debarkation.  The  declaration  alleges 
that  the  passenger,  **  being  violently  ill,  was  overcome  by 
weakness,  drowsiness,  and  unconsciousness  to  such  an  extent 
that  when  the  train  upon  which  he  was  a  passenger  arrived  at 
Vicksburg  he  was  totally  unconscious  thereof;"  that  the  con- 
dnctor negligently  failed  to  have  the  passenger  awakened  and 
put  off,  but  permitted  him  to  remain  on  the  train,  without 
any  attention  or  care  given  him,  and  carried  him  to  a  small 
station,  called  Ingleside,  about  thirty  miles  south  of  Vicks- 
burg, where  he  was  put  off  the  train,  about  2  o'clock  at  night 
where  there  was  no  one  to  take  care  of  him,  or  to  protect  him 
in  his  then  condition,  and  he  was  permitted  to  remain  in  the 
depot  at  Ingleside,  without  care  or  attention,  from  2  a.  ic 
Tuesday  to  6  p.  M.  on  the  Wednesday  following — about  forty 
hours — when  he  was  placed  upon  a  north-bound  train  of  de* 
flendant's,  and  carried  back  to  Vicksburg;  that  on  thus  reach- 
ing the  house  of  his  father  at  Vicksburg,  medical  aid  was  at 
once  summoned,  but  it  was  found  to  be  too  late,  and  he  was 
pronounced  to  be  beyond  hope  of  recovery,  and  very  soon 
thereafter  died.  It  is  also  alleged  that,  by  reason  of  his  hav- 
ing no  care  and  attention  during  the  forty  hours  he  was  left 
at  the  station-house  at  Ingleside,  he  grew  very  much  worse, 
and  that  death  would  not  have  occurred  but  for  the  negligent, 
wanton,  and  reckless  conduct  of  defendant. 

How  wide  the  limits  stand  between  the  one  case  and  the 
other — the  case  of  Sevier  and  the  case  of  Weightman — ^the 
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pnoading  brief  statements  of  fact  will  yividly  make  to  ap* 
pear.  In  the  one  oasoi  a  man,  not  sick  enough  to  make  hk 
condition  known  before  or  on  entering  the  train,  takes  passage, 
and,  before  reaching  his  destination  (the  whole  trip  a  short 
one  of  about  forty  miles  only),  tells  the  conductor  that  he  has 
fever  and  is  drowsy,  and  wants  to  sleep,  and  secures  the  con« 
ductor's  promise  to  rouse  him  at  Jackson.  The  conductor — 
under  no  sort  of  obligation,  contractual  or  otherwise,  to  keep 
his  promise — forgets  the  passenger  until  four  miles  out  from 
Jackson,  when  he  permits  the  passenger  to  leave  the  train  and 
return  to  his  destination.  In  the  other  case— the  one  at  bar 
— ^the  passenger  is  received  into  and  upon  the  train  after  his 
sick  and  helpless  condition  had  been  made  known  to  the 
ticket  agent  and  the  conductor,  together  with  the  reasons  for 
desiring  to  have  him  carried  by  rail  rather  than  by  steamer, 
and  the  necessity  for  the  attention  of  the  railway  employees 
on  his  journey  and  in  his  removal  from  the  train  at  Vicks- 
burg,  his  point  of  debarkation,  and  after  their  agreement  to 
give  him  needed  care  on  the  way,  and  to  have  him  carried 
from  the  train.  He  is  not  cared  for  or  carried  from  the  train, 
though  unconscious  at  the  time,  but  is  carried  thirty  miles 
farther  south,  and  put  off  at  2  o'clock  a.  m.  in  a  little  way* 
side  dcj'Ot,  with  no  one  to  cav*e  for  him,  and  is  permitted  there 
to  remain,  without  care  or  attention,  until  nearly  forty  hours 
later,  when  he  is  carried  back  to  Vicksburg  to  die. 

That  the  wanton,  reckless,  inhuman  conduct  of  the  defend- 
ant  in  putting  an  almost  dying  man  from  its  train,  under  the 
revolting  circumstances  set  out  in  the  declaration  in  this  case, 
creates  liability  on  the  wrongdoer's  part  we  do  not  hesitate 
to  affirm.  It  was  the  wanton  exposure  to  almost  certain 
death  by  the  railroad  company  of  one  not  a  trespasser — ^a 
passenger,  to  whom  it  owed  a  duty;  at  least  the  duty  which 
common  humanity  proclaims,  and  which  the  general  law  of 
civilised  Christendom  echoes,  not  to  wantonly  or  recklessly 
injure  another.  Trespassers  on  trains  and  tracks,  wrongdoers 
and  swindling  dead-beats,  may  not  be  willfully  or  wantonly 
injured,  or  subjected  to  imminent  risks  of  deadly  peril.  This 
humane  doctrine  is  imbedded  in  our  laws;  it  is  rooted  in  all 
laws  of  every  enlightened  kingdom  or  commonwealth  under 
the  wide  circuit  of  the  sun. 

Is  authority  thought  to  be  needful  to  support  so  plain  and 
just  a  rule  of  conduct?  They  are  at  hand,  and  abundant 
Says  Beach,  in  his  admirable  little  compendium  of  The  Law 
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€f  Raflways:  ''A  railway  company  must  treat  Boob  of  its 
ODgen  as  are  sick  or  infirm  with  humanity  and  consideration.'' 
In  the  case  of  dmoUy  v.  Crescent  City  R.  R.  Co.,  41  La.  Ann.  57, 
17  Am.  St.  Rep.  889,  this  rule  is  declared  with  emphasis.  In 
the  syllafrtts,  which  Fenner,  J.,  who  delivered  the  opinion  of 
the  court,  approves,  it  is  said:  ''Although  a  common  carriei 
of  passengers  owes  obligations  to  its  well  passengers  as  well 
as  to  those  who  are  sick,  and  is  bound  to  protect  the  rights  of 
both,  and,  although,  when  the  condition  of  one  passenger,  from 
sickness  or  otherwise,  is  such  as  to  be  inconsistent  with  the 
safety,  health,  or  even  comfort  of  his  fellow-passengers,  regard 
for  the  rights  of  the  latter  will  authorize  the  carrier  to  termi- 
nate the  carriage  by  excluding  him;  yet,  this  right  cannot  be 
ezeroised  arbitrarily  or  inhumanly,  or  without  due  care  and 
provision  for  the  safety  and  well-being  of  the  ejected  passen- 
ger*" In  this  case,  the  ejected  passenger  had  fallen,  helpless 
and  almost  insensible,  to  the  floor  of  the  car,  vomiting  se- 
verely. His  condition  was  offensive  to  other  passengers. 
Thinking  him  drunk,  the  car-driver,  with  the  help  of  a  pas- 
senger, removed  ConoUy  from  the  car  and  laid  him  down  in 
the  open  street,  where  he  remained  for  four  hours,  on  a  bleak 
day  in  December,  and  was  at  length  removed  by  the  police 
authorities  to  the  hospital,  where  he  died  the  next  day.  Mis- 
erable as  is  this  case  on  its  facts,  how  far  short  of  the  reckless 
and  wanton  disregard  of  all  laws  displayed  in  the  case  at 
bar  does  it  fall  I 

In  delivering  the  opinion  of  the  court  in  the  case  of  Loiits- 
vOle  eU.  R.  R.  Co.  v.  SuUivany  81  Ey.  624,  50  Am.  Rep.  186, 
where  it  appeared  that  Sullivan  was  drunk,  and  unable  or 
unwilling  to  pay  his  fare,  and  was  ejected  by  the  conductor, 
and  exposed  to  freezing  weather,  while  in  a  helpless  condition^ 
whereby  his  toes,  some  of  his  fingers  and  part  of  his  heel  were 
fix>sen,  and  necessitated  their  amputation,  Lewis,  J.,  said; 
**  The  right,  generally,  of  railroad  companies  to  put  off  their 
trains  persons  who  refuse  to  pay  their  fare  when  requested  by 
the  conductor,  may  be  conceded,  but  does  it  follow  that  this 
right  may  be  exercised  in  such  manner,  under  such  circum- 
stances or  against  a  person  in  such  mental  or  physical  con- 
dition as  that  death  or  serious  bodily  harm  will  necessarily, 
or  even  probably,  result  from  putting  him  off?  It  is  tme  that 
appellee,  by  refusing  to  pay  his  fare,  became,  technieally,  a 
tresspasser,  but  it  is  well  settled  that  a  party  may,  in  some 
eases,  recover  for  the  gross  negligence  of  another,  notwith« 
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■tanding  be  trbj  ha^e  been  a  trespaeeer  npon  the  righte  ef 
the  other  at  the  time  ho  received  the  injury.'*  See,  too,  the 
eases  cited  by  the  learned  jndge  in  bis  opinion.  To  the  same 
effect  will  be  found  SheTiandaah  Valley  R.  R.  Co.  v.  Moase^  8S 
Va.  827;  AiehUon  etc.  R.  R.  Co.  r.  Weber,  83  Kan.  548;  62 
Am.  Rep.  643;  Cottimbue  etc.  Ry.  Co.  v.  PoweH^  40  Ind.  37; 
Haley  y.  Chicago  etc,  Ry.  Co.j  21  Iowa,  16;  Oroai  Weetem  By* 
Co.  y.  Miller,  19  Mich.  306. 

Judgment  of  court  below  reyersed,  demurrer  oyerroled  and 
ease  remanded  for  further  proceedings. 

Railroadb—Dutt  to  Sick  PASSiitoBBS.— A  nek  persoa  »  eniitM  tt 
more  oare  from  a  railroad  oompany  than  one  in  good  health  and  under  ^ 
disability:  Sheridan  y.  Brooklyn  etc.  B.  R.  Co,,  26  N.  T.  39;  93  Am.  Deo. 
480,  and  notei  The  contrary  doctrine  is  maintained  in  New  Orleane  ete. 
R.  R.  Ob.  y.  Siaiham^  4SL  Mias.  SOT;  97  Am.  Dea  478;  and  Me  the  mcteodad 
note  to  the  latter  case  discossing  this  qaestion.  See  also  LouhuiUe  efc  B.  A 
Co,  y.  Crunk,  119  Ind.  542;  12  Am.  St  Bep.  443,  and  ConoUy  ▼.  Ormoewi 
CUy  B.  B.  Co..  41  La.  Ann.  67;  17  Am.  St  Rep.  389. 
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IvDionmrT,  Impbopbb  iNVLaEMOs  to  Procurs. — Grand  Jurors  shonld  be 
permitted  to  act  without  bringing  any  undue  influence  to  bear  upon 
them.  If  an  attorney  of  the  party  claiming  to  be  injured  by  an  alleged 
crime  goes  before  the  grand  jury  as  a  prosecutor,  for  the  purpose  of 
wearing  an  indictment  the  indlotment  if  saonred,  must  be  Mt  aside  oo 
a  plea  in  abatement  thereto^ 

Indictment  for  fiDrgerj.  The  defendant  pleaded  in  abate* 
ment  that  an  attorney  was  employed  to  farther  the  proeecn- 
tion;  that  he  brought  witnesses  to  give  evidence  before  the 
grand  jury;  that  he  assisted  the  district  attorney  in  the  prep< 
aration  of  the  indictment;  that  the  indictment  was  finally 
found  and  presented  by  his  procurement^  and  in  the  absence 
of  the  district  attorney;  that  he  was  not  acting  at  the  time 
either  as  assistant  district  attorney  or  as  district  attorney  pro 
Ufm.y  nor  in  anywise  concerned  with  the  case  except  as  the 
attorney  of  the  party  injured  by  the  alleged  crime.  The 
allegations  of  the  plea  were  substantially  proved,  Finley,  the 
attorneyi  merely  denying  that  he  had  been  employed  to  assist 
in  the  prosecution.  He  testified  that  he  appeared  before  the 
grand  jury  because  requested  to  do  so  by  the  district  attorney, 
and  that  he  used  no  undue  influence  to  procure  the  present* 
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uent  of  the  Indictment.  Two  of  the  jurors  testified  thai 
ley's  remarks  in  nowise  influenced  theniy  and  one  of  these  two 
ateo  expressed  an  opinion  thai  those  remarks  were  equally 
withoat  influence  on  the  jury  as  a  whole.  Upon  the  conclu- 
sion of  the  testimony  in  support  of  the  plea  in  abatement  the 
court  gave  the  jury  a  peremptory  instruction  against  the  de- 
fendant^ who  was  then  tried  and  convicted.  Other  fiiets  ap- 
pear in  the  opinion. 

Clarke  and  Clarke^  and  Calhoon  and  Qreen^  for  the  appellant. 
Frank  JphnaUm^  aitamey^eneralf  for  the  state. 

Cooper,  J.  The  court  erred  in  instructing  the  jury  to  find 
for  the  state  upon  the  issue  joined  upon  the  defendant's  plea 
in  abatement  On  the  facts  disclosed  in  evidence,  the  verdict 
on  that  plea  should  have  been  for  the  defendant.  It  is  un- 
questionably shown  that  Mr.  Finley,  who  was  the  attorney 
for  the  telegraph  company  alleged  to  have  been  defrauded,  or 
attempted  to  be,  by  the  forgery  charged  against  the  defendanti 
was  before  the  grand  jury,  as  a  private  prosecutor^  for  the 
purpose  of  securing  the  indictment  of  the  accused.  It  is  true 
Mr.  Finley  states  that  he  was  not  employed  by  the  company 
in  the  prosecution.  He  testified :  **I  did  it  of  my  own  motion. 
I  was  interested  in  seeing  this  defendant  convicted,  because  I 
thought  he  was  a  great  scoundrel." 

It  is  a  serious  mistake  to  suppose  that  the  right  of  one  ao» 
OQsed  or  suspected  of  crime  to  the  orderly  and  impartial 
administration  of  the  law  begins  only  after  indictment.  Im- 
munity from  prosecutions  for  indictable  offenses,  except  by 
presentment  by  the  grand  jury,  is  declared  and  preserved  by 
the  organic  law  of  this  and  all  the  other  states,  and  though, 
by  reason  of  the  secrecy  of  the  proceedings  before  that  body, 
its  action  is  seldom  brought  in  review,  it  cannot  be  doubted 
that  one  whose  acts  are  there  the  subject  of  investigation  is 
ss  much  entitled  to  the  just,  impartial,  and  unbiased  judg« 
ment  <^  that  body  as  he  is  to  that  of  the  petit  jury  on  his 
final  trial,  nor  that  it  is  as  essential  before  the  one  body  as 
the  other  that  private  ill-will  or  malevolence  shall  be  ex- 
cluded. 

The  candid  statement  by  Mr.  Finley  that  he  went  before 
^be  grand  jury  because  he  thought  the  appellant  to  be  a  great 
Bcoundrel,  and  therefore  desired  his  indictment  and  oonvio- 
tion,  presents  the  precise  reason  why  he  should  not  have  gone 
before  the  jury,  for  it  is  just  such  influences  the  law  forbids. 
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Hie  WM  not  a  witneM  before  that  body,  and  wu  not  aa  offl 
having  any  dntj  to  perform  touching  the  matter  oiid«r 
amination.    His  purpose  must  have  been  to  advanoe  in 
way  the  prosecution;  and  this  is  precisely  what  the  law 
hibits  to  be  done.    The  case  is  covered  by  the  dedsioii  is 
DufTT.  8taU,  68  Miss.  425;  Wdeh  r.  8UUe,  68  Miss.  841. 
The  judgment  ia  reversed,  and  oause  remanded  te  a 
trial 
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aoto;  snd  tttondMl  nolt  to  OommomweaUh  v.  Qtmut  12  Am.  8k  Baf^  ML 
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they  an  Uutitnted  by  a  party  to  a  anit  already  pending  bef on  tbe 
and  for  the  pnrpoee  of  trying  the  samo  right  that  ia  in  Ima  tliecob 

W.  /•  Lacey^  for  the  appellant. 

Orr  and  Stoekettf  for  the  appellees. 

Cooper,  J.  The  appellant  exhibited  his  bill  in  chanoery 
against  Henry,  Peter,  Andrew,  and  John  Dahmer.  He  avers 
that  John  Dahmer  is  the  owner  of  a  certain  farm  now  ooco- 
pied  by  complainant,  and  on  the  twenty-sixth  day  of  Novem- 
ber, 1891,  leased  the  same  to  one  Delmont  for  the  term  of 
three  years,  beginning  January  1,  1892,  and  delivered  poo- 
session  thereof  to  Delmont,  who  entered  and  occapied  and 
held  the  same  until  November  14,  1892,  when  he  assigned 
the  remainder  of  his  term  to  complainant,  and  put  him  in 
possession  of  the  farm;  that  complainant  continued  in  tbe 
quiet  and  peaceable  possession  of  said  farm  until  the  —  day 

of ,  1892,  when,  during  his  temporary  absence,  the  de* 

fendants,  Andrew  and  Peter  Dahmer,  forcibly  entered  upon 
the  premises  and,  by  violence,  broke  into  the  residenoe  then 
occupied  by  him,  in  which  action  they  were  advised  and 
directed  by  the  defendant,  Henry  Dahmer;  that  complainant 
afterwards,  and  in  the  absence  of  said  trespassing  defendants, 
re-entered  and  reoccupied,  and  yet  holds  possession  thereof; 
that  the  defendant,  Henry  Dahmer,  pretending  at  first  to  act 
as  the  agent  of  the  defendant,  John  Dahmer,  and  afterwards 
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at  ibe  lessee  of  the  premises  under  tbe  said  John,  caused 
complainant  to  be  arrested  on  a  charge  of  trespass,  and  now 
threatens  to  continue  to  have  him  arrested  from  daj  to  day 
as  a  trespasser  because  of  his  occupancy  of  said  premises  and 
his  refusal  to  deliver  possession  thereof  to  said  defendant, 
Henry;  that  his  purpose  in  so  doing  is  to  compel  complainant 
to  surrender  possession  of  the  premises  or  to  expend  large 
sums  of  money  in  defense  of  said  criminal  prosecutions;  that 
Henry  Dahmer  if  he  has,  or  believes  he  has,  any  just  right  to 
the  possession  of  said  premises,  could  test  tbe  same  by  a 
civil  proceeding;  but  that  knowing  that  he  has  no  such  right, 
he  uses  his  pretended  lease  from  the  defendant,  John,  as  a 
foundation  to  vex,  harass,  and  annoy  and  oppress  complain- 
ant  by  resorting  to  criminal  prosecutions  against  him;  that 
said  pretended  lease  casts  a  cloud  upon  the  title  of  complain- 
ant  to  his  term  in  the  premises  and,  in  equity,  should  be 
eanceled  and  annulled. 

Tbe  prayer  for  relief  is  that  said  lease-claim  by  Henry  shall 
be  canceled,  and  that  an  injunction  may  issue  prohibiting 
the  said  defendants,  or  either  of  them,  from  instituting  other 
criminal  prosecutions  against  complainant,  or  from  entering 
upon  the  premises  without  due  process  of  law.  An  injunction 
was  granted  as  prayed,  and  the  defendants  moved  to  dissolve 
the  same  upon  the  face  of  the  bill.  This  motion  was  sus- 
tained, and  the  injunction  dissolved,  from  which  order  the 
complainant  has  been  granted  an  appeal  to  this  court  by  the 
chancellor  in  order  that  the  principles  involved  may  be  settled 
by  this  court. 

From  the  statement  of  the  cause  it  is  apparent  that  the 
defendants,  Andrew  and  Peter  Dahmer,  have  or  claim  no  sort 
of  interest  in  the  property  in  controversy,  and  there  is  no 
tverment  by  which  it  appears  that  the  defendant,  John,  claims 
any  present  right  to  the  possession  thereof.  As  to  these  de- 
fendants, the  bill  is  a  pure  and  simple  effort  to  enjoin  the 
institution  and  prosecution  of  criminal  prosecutions  against 
complainant  The  relief  sought  as  against  the  defendant, 
Henry,  is  somewhat  further  supported  by  the  fact  that  a 
property  right  is  in  dispute  between  him  and  complainant 
u  to  which  a  court  of  equity  has  jurisdiction  to  afford  reliefl 
If  the  complainant  may  not  sustain  his  right  to  enjoin  the 
defendant,  Henry,  from  tbe  prosecution  of  criminal  charges 
gainst  him  a  fortiori^  may  he  not  find  relief  in  equity  by  in- 
junction against  such  prosecutions  by  the  other  defendants. 
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A-  lomewliat  txtended  examinatioa  of  the  spprored  teod- 
writers  and  of  judicial  decisicxifi  baa  diaclosed  no  suggpstimk 
among  the  writers  that  the  juriediction  invoked  maj  be  ex* 
ercised  by  courts  of  eqaitj,  nor  have  we  found  a  decided  ease 
by  which  it  is  upheld,  other  than  two  cases  decided  by  the 
judges  of  the  district  courts  of  the  United  BtateSy  sitting  in 
equity  upon  the  circuit,  in  which  the  jurisdiction  of  equity 
to  enjoin  criminal  prosecutions  has  been  pressed  to  great, 
and,  as  we  think,  unwarrantable,  lengths.  The  caoee  to 
which  we  refer  are  Schandler  Bottling  Co.  r.  Wdeh^  42  Fed. 
Bep.  661,  and  LotUry  Co.  y.  Fitzpatrieh^  8  Woods,  222.  In 
the  first  of  these  cases  prosecutions  under  a  state  law  against 
unlawful  retailing  were  enjoined,  upon  the  ground  that  the 
complainant  was  engaged  in  interstate  commerce;  and,  in 
the  other,  prosecution  under  a  statute  of  Louisiana  forbid- 
ding the  vending  of  lottery  tickets  on  the  drawing  of  a  lot- 
tery, on  the  ground  that  the  state,  by  compact  with  the 
complainant,  had  granted  to  it  the  right  to  do  the  forbidden 
act.  In  neither  case  was  there  a  pending  suit  involvinf^  prop- 
erty rights,  but  the  bill  in  each  was  exhibited  for  the  primary 
and  original  purpose  of  enjoining  criminal  prosecutions  in  the 
state  court,  and  necessarily  involved  the  power  and  jurisdic- 
tion of  a  court  of  equity  to  draw  to  itself  the  investigation  of 
the  guilt  or  innocence  of  the  complainant  of  the  offense,  which 
was  or  would  be  the  question  for  investigation  of  the  courts 
of  the  state  having  jurisdiction  thereofl 

We  think  no  English  case  can  be  found  of  modem  times, 
and  no  case  in  the  United  States,  other  than  the  two  abovs 
noted,  in  which  a  court  of  equity  hss  enjoined  the  prosecu- 
tion of  criminal  proceedings.  In  Mayor  v.  PUHngtonf  2  Atk. 
802,  the  complainants  had  exhibited  their  bill  in  chanceiy 
to  establish  their  sole  right  of  fishery  in  the  river  Oose. 
While  the  suit  was  pending  they  caused  the  agent  of  the  de- 
fendant to  be  indicted  in  the  sessions  at  York,  where  then 
were  judges,  for  breach  of  the  peace  in  fishing  in  their  liberty. 
On  motion  of  the  defendant,  Lord  Chancellor  Haidwieke 
made  an  order  restraining  the  plaintiff  from  prooeeding  at 
the  sessions  till  the  hearing  of  the  cause.  In  Korr  v.  Corp^ 
ration  of  Preston^  L.  R.  6  Ch.  Div.  467,  Jessel,  BL  R.,  declared 
that,  with  the  exception  of  Mayor  v.  PUkingtonf  2  Atk.  80^ 
there  was  no  instance  in  which  a  court  of  equity  had  inter- 
fered in  criminal  cases,  and  that  in  8aM  v.  Br^mrnp  L»  R»  10 
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Cb.  64,  he  had  declined  to  follow  that  ^donbtfal  deoisioiii* 
and  on  appeal  hia  decision  was  affirmed. 

Where  an  officer  of  a  court,  acting  under  its  direction,  tore 
down  eome  houses  which  were  the  subject  of  Htiication,  one 
of  the  parties  to  the  suit  was  restrained  from  prooeeding  erim* 
inally  af^inst  him:  Twmer  r.  TVimer,  15  Jur.  818;  8  Bng.  L. 
A  Bq.  180.    The  Tice-chancellor,  Lord  Cranworth,  declared 
the  distinetion  to  be  an  obvious  one,  for,  while  the  court  had 
no  jurisdiction  over  an  indictment  in  general,  as  over  a  mere 
civil  prooeeding,  yet  when  a  court  made  an  order  in  a  cause 
over  which  it  had  jurisdiction,  its  execution  could  not  be 
made  the  ground  of  a  criminal  prosecution  by  one  of  the  par- 
ties, for  the  officer  would  be  punished  by  the  court  if  he  failed 
to  comply  therewith.    Mayor  v.  PUKngtaUy  2  Atk.  802,  and 
Turner  v.  Turner^  15  Jur.  218,  8  Eng.  L.  ft  Bq.  1S9,  are  the 
only  Bnglish  cases  with  which  we  are  acquainted  in  which 
the  prosecution  of  criminal  proceedings  has  been  restrained, 
and  in  each  the  relief  was  granted  by  a  mere  order  of  the 
court,  acting  npon  parties  to  a  pending  suit  in  which  the 
court  was  proceeding,  and  not  by  injunction  under  the  seal 
of  the  court    In  SauR  v.  Broumej  L.  R.  10  Ch.  64,  the  court 
refused  to  make  an  order  restraining  one  of  the  parties  from 
at  the  same  time  prosecuting  a  criminal  proceeding.    As 
against  general  criminal  prosecutions,  relief  has  uniformly 
been  refused:  Montague  v.  Dudman^  2  Ves.  Sr.  896;  Holder* 
etaffe  v.  jSamubn,  6  Mod.  16;  Attome^Oeneral  v.  Cleaver^  18 
Ves.  211. 

The  supreme  court  of  the  United  States,  In  re  Sawyer^  124 
U.  8.  200,  reviewed  the  decisions  in  England  and  America, 
and  declared  that  there  was  no  jurisdiction  in  chancery  to 
enjoin  prosecutions  for  crime,  except  in  cases  in  which  the 
order  is  made  to  restrain  a  party  to  a  suit  already  pending 
before  the  court,  and  to  try  the  same  right  that  is  in  issue 
there.  Sawyer,  who  had  been  arrested  for  contempt  <rf  the 
injunction  of  a  federal  court,  was  discharged  on  habeas  corpus^ 
upon  the  ground  of  an  entire  want  of  power  in  the  court  to 
grant  the  injunction. 

There  are  many  cases  to  be  found,  proceeding  upon  an  ob- 
rious  and  clear  distinction,  in  which  courts  of  equity  have 
enjoined  acts  affecting  property  rights,  notwithstanding  the 
fact  that  such  acts  might  also  be  ground  for  indictment.  To 
this  class  are  to  be  assigned  the  cases  of  Emperor  of  Austria 
V.  Day,  3  De  Gex,  F.  &  J.  217;  Spinning  Co.  v    Riley,  L.  B, 
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6  Eq.  551.  In  the  latter  case  the  chanoelloi  «iid:  ^Tha 
truth,  I  apprehend,  is  that  the  court  will  interfWn  to  prevent 
acts  amounting  to  crime,  if  they  do  not  stop  al  crime,  but 
also  go  to  the  destruction  or  deterioration  of  thu  wslue  of  prop* 
ertj/'  To  the  same  class  belong  numerou6  ether  decisioiis 
which  rest  upon  the  same  principle,  which  ih  clear  and  eaafly 
distinguishable  from  that  of  enjoining  the  ^/dinary  criminal 
prosecutions  which  affect  the  property  righi^  more  or  lees  in- 
directly, and  in  which  no  jurisdiction  ca&  b9  taken  in  conrto 
of  equity.  In  the  cases  of  Sehandler  BotMng  Co.  ▼.  Weleh^  4S 
Fed.  Rep.  661,  and  Lottery  Co.  ▼.  Fittp  itriek^  8  Woodsy  222, 
authorities  for  the  exercise  of  the  jurisdiction  in  the  one  elaas 
were  cited  as  upholding  it  in  the  othei ,  but  it  is  notable  that 
in  neither  case  was  a  decision  cited,  tfitber  English  or  Anm^ 
ican,  in  which  the  precise  point  involyed  had  becd  mled  in 
favor  of  the  jurisdiction.  In  Montague  t.  Dudma%^  2  Yea  8r. 
896,  Lord  Chancellor  Hardwicke  declared  he  wf  a  unable  to 
discover  a  precedent  for  the  exercise  of  the  powvr,  and  said: 
'*  I  will  go  by  Littleton's  rule,  that  it  is  a  good  a\^ment|  an 
action  lies  not,  because  one  was  never  brought  I  never 
knew  a  bill  of  this  kind,  and  therefore  will  not  make  the 
precedent." 

There  are  a  few  cases  in  which  the  enforcement  of  void 
municipal  ordinances,  the  execution  of  which  directly  affected 
property  rights,  have  been  enjoined,  and  criminal  prosecutions 
before  the  municipal  aifthorities  restrained:  City  of  Atlanta  v. 
Qate  City  OaB-light  Co.^  71  Oa.  106;  Shinkle  v.  City  of  Coving- 
ton,  83  Ky.  420.  But,  with  the  exception  of  Sehandler  Bottling 
Co.  V.  Wekh,  42  Fed.  Rep.  561,  and  Lottery  Co.  v.  Fitzpatriek, 
8  Woods,  222,  we  have  found  no  decisions  of  any  court  that 
a  bill  in  equity  may  be  exhibited  for  the  single  purpoee  of 
enjoining  criminal  prosecutions,  and  against  these  decisions 
stand  the  unbroken  line  of  decisions  of  all  courts  of  authority. 

Judgment  affirmed. 

Bnjoining  Grimes  and  Oriminal  Ptoseoationo, 

In  early  timM  the  Euglish  oonrt  of  chanoery,  not  wiUiont  maoh  protael 
on  the  i>art  of  the  oommon-law  courts,  oooasionally  iasaed  injnnctione  to  r^ 
atrain  the  commission  of  certain  criminal  acts.  This  Jnrisdiction  seems  to 
have  been  oonfiaed  to  cases  in  which  other  tribunals  were  too  weak  to  pro> 
tect  the  poorer  and  more  helpless  classes  of  the  community  against  the  power 
of  the  great  nobles*  The  ground  upon  which  the  interference  of  the  efaao- 
oellor  was  invoked  in  the  petition  was  that,  by  means  of  some  lawless  com* 
binationSy  or  by  the  influence  which  wealth  and  rank  were  able  to  exer^  tbs 
parties  against  whom  relief  was  sought  were  in  a  position  to  pervert  the  ad> 
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■inistTatioii  of  Jiutioe  in  the  common-law  oonrtix  Pomeroy*!  Equity  Jnrit- 
pradenoe,  1;  Spenoe  Eq.  Jurispr.,  a  4^  Mate$  y.  Mayor  tie.  qf  MobUe^  02 
Ala.  196;  Btmari  ▼.  Board  €/ Superviaon,  83  111.  Ml;  25  Am.  Rep.  897. 

The  reasons  for  exerdaing  this  rather  anonudona  janadiction  diaappeared 
when  the  common-law  oourta  became  fnlly  capable  of  controlling  and  repress- 
ing sach  acta  of  Tiolenoe  and  oatrage»  and  the  attitade  and  powers  of  a  oonrt 
of  equity  in  regard  to  criminal  matters  for  the  last  fenr  or  fire  hundred  yean 
may  be  stated  in  tho  worda  of  Mr.  Justice  Gray,  in  the  recent  case  of  In  rs 
Sawifer,  124  U.  8.  200.  '*Tbe  office  and  iurisdiction  of  a  court  of  equity, 
unless  enlarged  by  express  statute,  are  Umited  to  the  protection  of  property. 
It  has  no  jurisdiction  over  the  prosecution*  the  punishment  or  the  pardon  of 
erimes  and  misdemeanors,  or  orer  the  appointment  and  removal  of  public 
cAcers.  To  assume  such  a  jurisdiction,  or  to  restrain  or  relieve  against  pro- 
ceedings for  tho  punishment  of  offenses,  or  for  the  removal  of  public  officers^ 
ii  to  inTado  tha  domain  of  the  courts  of  common  law,  or  of  the  executive  and 
•dmiaistrativa  department  of  the  government.'' 

The  theory  as  to  tho  functions  of  courts  of  equity  is  ao  fuUy  understood 
tiiat  all  tha  attempts  which  have  been  made  in  modem  times  to  bring  crim- 
iasl  matters  within  their  cognisance  have  proceeded  upon  the  ground  that 
the  case  was  one  in  which  the  rights  of  property  were  involved.  Tha  fol- 
lowing discussion,  therefore,  will  merely  be  an  examination  of  the  principlea 
upon  which  the  courts  have  acted  in  dealing  with  applications  for  relief  on 
this  ground. 

ModifieaUonM  ^f  (As  QeMrtA  Principle. — So  far  as  a  succinct  and  compre- 
hensive rule  can  be  gathered  from  the  cases,  which  are  far  from  being  har- 
monious, it  may  be  stated  thust  Equity  will  not  interfere  to  prevent  the 
commission  of  criminal  acts,  if  the  injury  which  will  result  to  property 
therefrom  is  merely  a  consequence,  however  natural  and  inevitable,  of  such 
*cts;  but  if  the  acts,  although  criminal  in  the  sense  that  the  state  has  im- 
POMd  a  penalty  for  their  oommiasion,  are  primarily  and  essentially  an  injury 
^  property,  preventive  relief  may  be  granted  within  the  same  limita  and 
snder  the  same  conditions  as  where  the  element  of  criminality  is  entirely 
tbsent^  that  is^  an  injunction  will  not  issoe  unless  tha  damage  threatened 
b  irreparable  and  the  evidence  clear  and  convincing. 

Omue^uefUkU  It^urin  to  Property  Not  a  Ground  for  St^johUng  CVimea— 
^ftt  every  crime  ia  certain  to  produce  more  or  leas  injury  to  the  pecuniary 
interests  of  private  individuals  in  sufficiently  obvious.  But  this  fact  has 
ikcver  been  considered  enough  to  confer  jurisdiction  upon  a  court  of  chancery 
to  interfere  for  the  purpose  of  restraining  even  that  comparatively  small 
cIm*  of  crimes  which  admit  of  preventive  relief.  The  refusal  of  equity  to 
take  cognisance  of  such  acts  Is  sufficiently  explained  by  the  fact  that  the 
•tate  haa  provided  a  certain  procedure  for  ascertaining  the  guilt  or  innocence 
^  persona  accused  of  crime,  and  may  be  presumed  to  have  intended  that 
^>t  procedure  should  be  exclusive  of  all  others.  In  many,  or  rather  most^ 
^nctaoees,  moreover,  the  justification  for  equitable  interference  would,  on 
S«aeral  principles,  be  wanting.  Nearly  all  crimes  which  are  not  directly 
injurioua  to  property  may  be  referred  to  the  category  of  breaches  of  the 
peace,  and  if  such  a  breach  is  apprehended  the  courts  of  common  law  aia 
competent  to  furnish  all  the  preventive  relief  which  ia  poesible  aadar  Iha 
ciroQmstances— that  ii,  the  offender  may  be  bound  over  to  keep  tha  psaoiii 
Upon  thia  ground  a  court  of  equity  refused  to  assume  jurimiiction  of  a  case 
b  which  the  agento  of  a  railroad  company  were  threatened  with  personal 
▼udenos^  if  they  attempted  to  proceed  with  the  aonstruction  of  the  road 
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land  whioh  Um  Mnpaiiy  had  acquired  by  regvlar  pwMMiadinfi  im 
Bant  doBUkia:  Monigomery  tU.  H.  B.  Co.  ▼.  Walton,  14  AJ*.  207.    8o 
relief  wae  denied  in  a  oaaa  where  the  petitioner  was  a{»prehendiiig  mm  entey 
upon  his  premiaee  by  the  defendant  for  the  pnrpoee  of  removing  certain  fix« 
turei,  the  court  remarking  that  reaaonable  force  might  be  need  to  repel  aaj 
attack,  or  that  the  defendant  might  be  bound  over  to  keep  the  peaoe:  JETonfl- 
loa  V.  Stewart^  69  HI.  330.    A  fmHori^  in  the  eaae  of  those  acta  which 
made  miidemeanon  for  the  purpose  merely  of  eecmring  the  welfare  nod 
fort  of  the  community  or  of  promoting  morality,  a  court  ef  equity  will  de- 
cline to  interfere,  for  here  the  statute^  which  creates  the  ofieBss^  most  bo 
regarded  as  forbidding  by  implication  any  other  mode  of  reetraining  it  thaa 
the  one  expressly  specified.    The  leading  case  en  this  subject  is  ^fljparfcgistT, 
Unkm  Pauenger  By.  Cc,  64  Pa.  St  401.    There  the  petitioners  mag^t  to 
reetrain  the  running  of  street-railway  can  on  Sunday,  in  violaiion  of  the 
law,  alleging  that  they  were  *'  deprived  of  the  right  of  enjoying  the  Bdhbsth 
as  a  day  of  rest  and  religione  exercise,  free  from  aU  disturbance;  that  they 
were  prevented  by  the  mnning  of  the  cars  from  "  engsging  peaceably  in  tho 
worship  of  Ood  in  their  accustomed  places  of  worship;"  and  that  *'  tibcir 
churches  and  rssidences  were  being  deteriorated  in  value.'*    Tho  eonrt  held 
that  this  complaint  amounted  merely  to  a  charge  of  violating  tho  provisiona 
of  the  Sunday  Law,  and  described  nothing  bat  the  consequences  whiofa  thnt 
law  was  designed  to  prevent.    It  was  therefore  not  a  case  of  special  injury 
to  the  rights  of  the  plaintitTs,  which,  on  the  principles  regulatii^  tho  intsc^ 
ference  of  equity  to  restrain  a  public  nuisance  at  tho  suit  of  a  private  party, 
entitled  them  to  the  relief  asked  for.     "  The  deprivation  of  theee  privilegea* 
(rest,  and  quiet,  and  undisturbed  worship)  "is  the  sum  iof  the  complain^* 
said  Judge  Thompson,   "  and  this  bill  is  essentisUy,  therefore^  a  bill  to  en- 
force by  injunction  a  penal  statute.    That  is  not  our  province^  especially  at 
the  suit  of  a  private  party."  •  •  •  •  "  One  reason  why  equity  cannot  inter- 
fere is  that  there  is  a  remedy  at  law  by  statute,  and  we  must  preeume  it  ado- 
quatCb  for  it  is  what  the  law  has  provided  and  no  morsk"    In  regard  to  the 
allegation  that  the  property  abutting  on  the  streets  through  which  the  rail- 
road ran  was  depreciated  in  value,  the  court  thought  the  question  too  doubt- 
ful for  an  injunction  to  issue  until  the  fact  was  ascertained  by  a  trial  at  law. 
The  case  is,  therefore,  not  inconaiatent  with  that  of  Fimt  Baptiti  CkurA  v. 
Schenectady  etc  B.  B,  Co,,  6  Barb.  79,  in  which  an  injunction  was  isaned*  un- 
der a  somewhat  similar  state  of  facts,  to  restrain  the  running  of  a  ateam  rail- 
road, the  deterioration  of  the  value  of  certain  property  for  church  pnrpoeei 
being  establiahed  to  the  satisfaction  of  the  court.     On  the  authority  of  Spar^ 
hawk  V.  Utiion  Passenger  By.  Ca ,  54  Pa.  St.  401,  it  was  reoentiy  held  that  liquor- 
selling  on  Sunday,  being  a  misdemeanor,  could  not  be  enjoined:   StaU  v. 
SchtDcicJiardt,  Missouri  Supreme  Court,  Feb.  22, 1892;  and  the  princtpleupon 
which  it  was  decided  was  recently  mentioned  with  approval  by  Chief  Justice 
Fuller  in  WorUTs  Cohtmbian  Exposition  v.  Uniied  StaUs,  66  Fed.  Rep.  664.    la 
StaU  V.  Uhrig,  14  Mo.  App.  413,  it  was  held  that  the  fact  that  the  keeping  of  an 
unlicenaed  dramshop  might  amount  to  a  public  nuisance  did  not  give  a  court  of 
equity  jnrladiction  to  interfere,  although  in  a  proper  case  the  suppressioB  cf 
such  a  naisance  may  be  procured  by  injunction.   (See  below.)  In  State  ▼.  CVvns* 
ford,  28  Kan.  726,  on  the  other  hand,  it  seems  to  be  implied  in  the  opinion  of  the 
court  that  if  the  maintenance  of  auch  a  business  did  amount  to  a  public  nai- 
sance equity  would,  as  a  matter  of  course,  enjoin  it,  and  the  injunction  was 
denied  merely  on  the  ground  that  the  statute  creating  the  ofiTenae  had  prs> 
scribed  an  adequate  aud  far  more  effectual  remedy  by  abatements     It  is  nol 
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«Mf  to  MS  tbat  thU  slataie  had  any  larger  maaningf  tbaa  ffanplf  to  dadara 
Ito*  ihm  ardiiiary  legal  remedy  for  a  pnblio  nniaaDee  iluNild  be  applied  to 
toie  partienlar  inataaee,  aparl  from  tbe  queatioa  whether  it  waa  what  the 
eemmoii  law  would  regard  as  a  naiaanee  or  not  The  remedy  epeoitied  waa^ 
••  far  aa  can  be  gathered  from  the  opinion,  no  more  adequate  than  abate* 
MiBt  aamaliy  i%  and  it  would  aaem  to  follow  that  an  injunction  ehould  ool 
hare  been  dimied  eolely  on  the  ground  of  the  ezittenoe  ef  a  mora  oompleto 
lemedj.  A  perfeotly  tmffleUnt  reason  for  the  refneal  to  grant  the  writ  waa 
that  nana  of  tba  apeoial  f eatnrea  whioh  are  deemed  neoeaaary  to  oreato  the 
light  to  aqnitoble  intorferenee  were  praaeat  in  the  oaae.  State  ▼•  Ukrigt  ^^ 
Ma  App.  418,  appaara  to  us  to  expreaa  a  more  oorrect  doetrina. 

Ortmm  DifteUif  Agmtimg  Frtipmtff  Rif^^The  prinoiple  upon  whioh  aourti 
af  equity  hatorfere  in  easea  inTolving  aota  whioh  are  not  merely  eriminal,  but 
aleo  diraoily  mjurioua  to  property,  is  apparently  this:  They  ought  not  to  ba 
anated  from  their  peenliar  fuaotiona  of  presenting  irreparable  damage  to 
property,  merely  beoauae^  in  eseroising  auch  funetiona,  they  may  alao  prevent 
the  commiaeion  of  a  erima.  Stoted  in  thia  form,  the  principle  la  obvioualy 
toe  aataral  and  neoeaaary  antitheaia  of  the  rule  diaenaaed  in  the  preceding 
aabdiriaton.  It  k  the  eaaantial  oharaotor  of  the  act  which  entitlea  or  f orbida 
a  court  to  reatrain  ita  omiaaion.  Thia  principle  ia  illnatrated  in  toe  leading 
eaae  off  iRnjwur  q^  iintlrte  w.  Duy,  S  De  Gez,  F.  ft  J.  217.**  Koaauth*  the 
iuneQe  Hnngarian  patriot,  while  in  exile  in  England  oauaed  to  ba  manufao- 
tured,  by  Meeara  Day  and  8on%  a  firm  of  lithographer^  a  large  quantity  of 
netea,  whioh,  though  not  made  in  imitotion  c»f  any  notea  circulating  in  Hun- 
gary, purported  to  ba  receivable  aa  money  in  every  Hungarian  atoto  and 
public  pay  office  and  to  ba  guaranteed  by  the  atoto  of  Hungary.  The 
plaintifl^  aa  king  of  Hungary,  aued  to  have  toeae  notea  delivered  up,  and  to 
laatiain  tha  manufaotore  of  any  mora  of  toe  aama  kind,  alleging  that  the 
frme  of  anah  notea  would  injure  the  righto  of  the  plaintiff  by  promoting  rev* 
etotian  and  diaorder,  would  injure  the  atoto  by  the  introduction  of  a  apnri* 
eua  aireulation,  and  would  thereby  alao  injure  the  plaintiff 'a  anbjeeta.  On 
thia  atoto  of  facta,  it  waa  held  by  Lord  Chanoellor  Campbell,  and  the  lorda 
Juaticea  of  appeala,  that,  although  the  court  had  no  juriadictlon  to  reatrain 
tbe  commiaeion  of  acta  which  only  violato  the  political  privilegea  of  a  foreign 
aovereign,  the  manufaotore  of  the  notea  ahould  be  reatrained,  the  foundation 
o(  the  judgment  being,  that  the  plainti£^  aa  repreaenting  hia  aubjecta,  waa 
entitled  to  relief  on  account  of  the  pecuniary  injury  which  a  apuriona  eircu« 
lation  would  infliot  on  them. 

In  the  caae  of  Springhead  Spinning  Oa,  ▼.  Rilejf,  L.  R.  6  Eq.  051,  complain- 
ant alleged  that  certain  membera  of  a  tradee  union,  who  had  left  thefr  employ- 
er'a  aervice  on  account  of  aome  diapute  about  wagea,  undertook  to  intimidato 
other  peraona  from  taking  their  plaoee,  and,  aa  a  part  of  their  acheme,  pub- 
liahed  varioua  noticea,  warning  all  workmen  not  to  aeek  for  employment  with 
the  aame  maator  until  the  dispute  waa  aettled.  Vice-Chancellor  Maliua 
granted  an  injunction  reatraining  the  publication  of  toe  notioea,  on  toe 
ground  that  the  aota  of  intimidation  complained  of,  though  pnniahable  aa 
a  atotntoiy  offsnae,  were  yet  within  the  jariBdiction  of  equity,  aa  tending  to 
tbe  deatruotion  of  property.  Thia  deciaion  waa  subsequently  meutionad 
with  diaapproval  in  Prudential  Aseuranee  Cfo.  v.  KnoU,  10  L.  IL  Oh.  147, 
to  ao  far  aa  It  tonded  to  aupport  the  doetrine  that  ohanoery  aoold  inter* 
poee  to  prevent  the  publication  of  a  libeL 

/q^HncKoM  Againet  Purprettwree  and  ^atomcai.— Tha  moat  nmneroua  alaai 
af  eaaw  in  which  tha  principle  that  equity  may  interfere  to  prevent  mu^f  aal 
AM.  8K  Bar.,  YOk  XXXV. '« 
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primAiHj  an  Injury  to  proptrty,  even  it  a  erfaiM  !■  tiiarebj  pravtnte^ 
!•  that  of  parprattores  and  pnblio  nniaanoea.    The  JnriadiciioB  is  faaaad 
partly  on  tha  ground  that^  in  tha  wordt  of  Lord  Eldon  in  Aifmmif  (kmnml 
▼•  Cieaver,  18  Vea.  211,  "an  indictment  for  nnisanoe,  though  for  what  umj 
be  oalled  a  oriminal  act,  haa  for  many  pnrpooea  a  ciTil  aapect^"  and  partly 
on  the  ground  that»  although  the  leg^  remedy  of  abatement  is  aTailable  a 
eourt  of  equity  ean  supply  a  much  more  efficaeioua  remedy  by.  not  merely 
Inturing  the  removal  of  an  existing  nuieanoe^  but  by  preventing  thoeo  which 
are  threatened  from  ooming  into  exiatenoe.    Tlie  first-named  eonsideratioB 
indicatea  the  reason  why  the  jurisdiction  of  equity  has  been  ezt«iided  ta 
this  particular  crime.    The  second  oonsideration  is  merely  an  applieatioa  of 
the  general  rule  that  equity  will  interfere  in  all  cases  within  the  poosibla 
sphere  of  its  jurisdiction,  for  the  purpose  of  preventing  irrepatabl^damage 
and  obviating  a  multiplicity  of  suits.    The  English  eourt  of  ohanoery  is  said 
to  have  taken  cognizance  of  public  nuisances  as  far  back  as  the  reign  of  Elis- 
abeth, 2  Story's  Equity,  sec.  201;  but  it  would  appear  from  the  very  oaatiosis 
expressions  of  Lord  Hardwieke  in  Bainei  v.  Baker,  Amb*  168,  and  of  Lord 
Eldon  in  AUomep'OenereU  v.  Cleaver,  18  Yes.  211,  that  the  jnrisdictioii  had 
gradually  been  disused  to  a  great  extent  during  the  sixteenth  and  seven- 
teenth oenturies.    In  the  latter  case  it  was  said  that  the  instanose  of  the 
interposition  of  the  court  upon  the  subject  had  been  confined  and  rare,  and 
that  most  of  the  precedents  for  preventive  relief  had  occurred  in  the  conrt 
of  exchequer,  to  the  equitable  side  of  which  application  had  ooeasionally 
been  made  by  the  attorney-general  to  restrain  pnblio  nuisances.    Lord  BIdoa 
admitted  the  jurisdiction  of  the  court  in  such  cases,  but  held,  on  the  author- 
ity of  Hale's  treatise,  De  Portibus  Maria,  that  if  the  nuisance  were  not  upon 
the  king's  soil  or  in  a  navigable  river,  but  merely  a  nuisance  to  all  the  king*s 
subjects,  an  injunction  could  not  be  granted  without  the  verdict  of  a  jary  as 
to  the  question  of  fact.     Accordingly  he  refused  to  enjoin  the  operation  of  a 
soap  manufactory  until  after  the  trial  of  an  indictment  against  the  defend* 
ants.     But  whatever  unwillingness  equity  judges  may  have  felt  at  one  time 
to  interfere  in  this  class  of  cases  has  long  since  disappeared,  and  injunctions 
against  public  nuisances  are  now  recognized  both  in  tills  oonntry  and  in  Eng-. 
land  aa  among  the  most  beneficent  of  the  instruments  by  which  ohanoory  is 
enabled  to  supply  a  more,  adequate  remedy  than  the  law  afibrds:  AUorm^ 
Oeneral  v.  Forbes,  2  Mylne  &  a  123;  AtUymey-Qeneral  v.  ShefiM  Oa$  O^  S 
De  Gex,  M.  ft  G.  304;  19  Eng.  L.  ft  Eq.  639;  AUomey-QeMral  v.  JoAssoa,  2 
Wila.  Ch.  87;  AUorney-Oeneral  v.  Cambridge,  16  Gray,  247;  Peopfe  v.  Nem 
York  Oaa  Light  Co.,  64  Barb.  65;  AUomey-Oeneral  v.  Boston  Wharf  Ox,  12 
Gray,  553;  CommomoeaUh  v.  Raiiway  Co.,  24  Pa.  St.  159;  62  Am.  Deo.  S72; 
Georgetown  v,  Alexandria  Canal  Co.,  12  Pet  91;  BradUif  v.  Peopts,  56  Baib. 
72;  AUomey-Oeneral  v.  Ciohoes  Co.,  6  Paige,  133;  29  Am.  Dec.  756;  Attarme^ 
General  v.  Hudson  River  R.  R.  Co.,  9  N.  J.  Eq.  526;  CommonwsaUh  v.  Rusk, 
14  Pa.  St  186. 

Unlawful  Exercise  qf  Corporate  Privileges,— The  nsnrpation  or  misoss  of 
oorporate  franchises  is  an  act  which,  like  a  nuisance,  haa  both  a  civil  and  a 
eriminal  aspect:  Attomey^Oeneral  v.  CUca  Ins,  Co,,  2  Johns.  Ch.  371.  Up  to 
the  time  when  that  case  was  decided  the  extent  of  the  right  of  a  oonrt  of  eqnily 
to  supplement  the  ordinary  legal  remedy  of  quo  toarranio  by  fomiahtng  prei 
iive  relief  seems  to  have  been  very  imperfectly  defined.  The  opinion  of 
•ellor  Kent  is  an  extremely  cautious  one,  and  he  appears  inelinsd  to  dsay 
the  existence  of  equitable  jnriadiction  except  where  the  uUra  vire§  ael  aoaght 
to  be  enjoined  amounted  to  a  nuisance  or  a  breach  of  trust    Noithar  of 
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ffMitona  btl^f  fNdioable  of  tli«  mm  befors  him,  he  refneed  to  rettrala  a» 
iMuninM  99mgmaj  from  oarrying  oa  the  batinoM  of  beaking  in  oontntTeB^ 
tioii  of  a  etaila  law.  In  view  of  later  deciuon^  the  doctrine  of  the  ieamed 
ebaneellcr  moat  be  regartled  ai  untenable,  except  perhaps  in  those  cmm  in 
whieh  priTata  trading  corporation!  are  concerned:  Stale  r.  Saline  O9,  CL,  61 
Ma  860^  1 1  Am.  Rep.  454.  An  extended  discussion  of  the  subject  would  be 
beyond  the  aoope  of  the  present  noteu  A  large  collection  of  anthorities  sua* 
taining  the  rale,  that  an  injunction  to  restrain  ultra  t4re$  acts  will  be  granted 
at  the  snit  of  the  state  or  of  an  individual  whose  interests  are  specially 
effected  will  be  found  in  the  note  to  Pomeroy's  Equity  Jurisprudence^  see* 
tion  1346,  and  in  the  elaborate  opinions  of  Justioe  Sbepley  in  Siaie  t.  SoUm 
Ox  O.,  61  Mo.  360,  11  Am.  Rep.  464,  and  Chief  Justice  Ryan  in  Atiome^ 
Oemeral  t.  Railroad  Ooe,,  36  Wis.  426.  The  last-named  case  was  complicated 
by  the  fact  that  the  statute  fixing  railroad  tolls,  to  which  it  was  sought  to  com- 
pel the  defendanta  to  conform,  not  only  provided  civil  remedies  for  persona 
injured  by  overcharges,  but  also  imposed  penalties  upon  the  agents  of  the 
oompaniM  who  violated  the  statute.  The  court»  however,  held  that  this 
faet  was  not  sufficient  to  cut  off  the  remedy  by  injunction.  We  are  unable 
to  agree  with  the  strictures  of  Mr.  High  upon  this  case:  High  on  Injuno* 
tions,  aeo.  20,  noteu  The  acts  complained  of  were  a  plain  violation  of  prop- 
erty righta  conferred  by  a  statute,  and  it  seems  to  us  perfectly  consistent 
with  the  fundamental  principle  upon  which  equity  exercises  its  restraining 
powera  to  maintain  that  the  court  could  not  be  debarred  from  enjoining  thoM 
acts  merely  because  the  injunction  would  have  the  indirect  result  of  aiding 
the  enforcement  of  certain  penal  provisions  in  the  same  statute.  The  deci- 
sion is,  we  think,  clearly  in  line  with  Emperor  of  Austria  v.  Day,  8  De  Oez» 
P.  ft  J.  217,  and  the  cases  which  support  the  jurisdiction  of  ohancery  in 
regard  to  public  nuisances. 

InftmeUona  Agamtt  Drfamatory  Puhlieatione, — In  Oee  ▼.  Pritehard,  2  Swansi. 
409;  Lord  Eldon  briefly  disposed  of  an  application  for  an  order  to  restrain 
the  publication  of  a  libel  by  the  remark  that  such  an  act  was  a  crime,  and 
that  he  had  therefore  no  jurisdiction  to  prevent  it  In  the  recent  case  of 
Boston  DitUiU  Co,  ▼•  Florence  Ufg,  Co.^  114  Mass.  69,  19  Am.  Rep.  310,  the 
nile  ia  laid  down  with  more  particularity  by  Chief  Justice  Gray  in  the  fol- 
lowing words:  *'  The  jurisdiction  of  a  court  of  chancery  does  not  extend  te 
cases  of  libel,  or  slander,  or  of  false  representations  as  to  the  character  or 
quality  of  the  plaintifi*8  property,  or  as  to  his  title  thereto^  which  involve  no 
breach  of  trust  or  of  contract."  The  following  cases  amply  sustain  thia 
itatement:  HnggoneorCe  caee^  2  Atk.  469;  Seeley  v.  FitheTt  2  Swanst  681 1 
11  Sim.  681;  Flendng  v.  Neuion,  1  H.  L.  Gas.  363;  Martki  y.  Wright^  6  Sim. 
297;  Raymond  v.  Ruseell,  143  Mass.  296;  68  Am.  Rep.  137.  In  Huggonton*9 
case,  2  Atk.  469,  it  was,  however,  remarked  that,  if  the  libel  was  also  a  con- 
tempt of  court,  it  would  be  cognizable  by  a  court  of  equity,  and  in  KHetUr. 
Shajy,  52  L.  J.  N.  S.  Ch.  134,  an  injunction  was  issued. restraining  the  pub- 
lication of  letters  abusing  the  plaintiff  during  the  progress  of  a  trial,  tha 
reason  assigned  being  that  they  were  calculated  to  prejudice  him  in  the 
trial.  These  exceptions  to  the  general  rule  are  plainly  to  be  referred  to 
the  inherent  power  of  all  courts  to  restrain  any  conduct  contrary  to  good 
discipline  and  likely  to  deprive  litigants  of  thehr  eonstitntional  rig^t  to  a 
fairtriaL 

At  might  ba  azpeetad  from  the  fkot  that  defamation  of  diaraottr,  or  falM 
representations  as  to  the  quality  of  a  man*s  property*  or  aa  to  his  title  tharafei^ 
^r«  often  extremely  injurious  to  bis  pecuniary  interests,  the  hooka  oontaia 
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Imtam^M  of  attempU  to  found  a  eloim  to  oqoflolilo  iaH 
«pon  thio  oinwifnitanoe.  Bat  tho  ooartot  in  tbo  ooae  of  tkio  oo  of 
«ffiiiM%  bore  generally  adhered  to  the  broad  principle  that  it  eannot  bo  «»• 
joined  merely  beoanee  it  tends  to  injure  property:  JJammerMmitk  eCfr  Gou  v» 
DmbUm  etc  Co..  10LB.Eq.  235;  Brook  w,  Bvans,  29  L,  J.  Ch.  616;  M^ikem 
▼.  Wtard,  IS  Lb  R.  Rq.  619;  Seeley  r.  Fi$ker,  11  Sim.  681;  OoveUr,  ChadwiA, 
168  Mom.  263;  26  Am.  St.  Rep.  625;  Bmger  Mfg.  Co.  T.  Dommatic  Sewimf 
Maddm  Co.,  40  Ga.  70;  16  Am.  Bap.  675;  BeU  y,  8mgtr  Mfg.  Cb.,  66  G*. 
462;  Chau t.  Ttiiiie. 27 Fed.  Bop.  110;  KiddY.  Morrg,2»Ved. Bop.  773;  .Aatf. 
moTi  Car  Wheel  Co.  r.  Bemie.  29  Fed.  Repw  96.  The  one  iwMigniaed  ezeep- 
tion  to  tbia  rale  ii  that  wMoh  ariees  from  the  fact  that  a  man  baa  a  property 
in  hia  own  name:  Maxweil  r.  Hogg.  L.  &.  2  Ob.  807  <per  Lord  Gbim 
peror  qf  Austria  r.  Dag,  8  De  Oex,  F.  ft  J.  217  (per  Xnrner,  U  J.). 
ingly  in  JRoutkr.  Webtter^  10  Bear*  661,  an  injonction  waa granted  to 
the  publication  of  an  advertiaement  falsely  repreeenting  tbo  plaintiff  to  bo 
the  director  of  a  certain  joint  atock  company.  OMfc  ▼•  Freememf  11  Banr. 
IIS^  which  onnnciatea  a  contrary  role,  mnat  now  be  regarded  na 
ruled:  See  Maxwell  r.  Hogg,  Lb  R.  2  Cb,  807. 

Yioe-Chanoellor  Malins,  whose  bold  stretch  of  eqnitable  JiriediotH 
Springhead  Spkwng  dk  v.  RUeg,  6  L.  R.  £q.  651,  baa  been  already  aotioodp 
announced  the  comprehensive  rule  that  the  pnblioation  of  any  doonmeiik 
tending  to  the  destruction  of  property,  or  of  prolesaional  reputation  by  whieh 
property  ia  acquired,  may  be  lestrainedx  Dkoom  t.  HoUem,  7  L.  R.  Sq.  488w 
This  decision  was  declared  nnsonnd  in  PrudenUal  Aeeurance  Co*  r.  KmoU^  10 
Li  R.  Cb,  142;  but  Vice-chancellor  Malins  adhered  to  his  opinion  in  BottimB 
T.  Biitko,  13  L.  R.  Eq.  855.    The  question  i»  now  set  at  rest,  so  far  aa  Bog* 
land  is  concerned,  by  the  Jndicatare  act,  which  has  established  the  principio 
for  which  the  learned  judge  had  contended,  and  in  the  latter  reports  will  bo 
found  several  cases  in  which  the  jurisdiction  thus  conferred  has  been  eacor- 
eised.     See  ThorLeife  CaUU  Food  Co,  v.  MoMeam.  6  L.  R.  Qi.  Div.  K2; 
Qaorik  Em  Coneolidaied  Gold  Mining  Co.  ▼.  Beall,  20  L.  R.  Cb.  Dir.  601; 
BUI  V.  Hart-Davis,  21  L.  R.  Ch.  Div.  798;  Hermann  Loag  ▼.  Bear,  26  L.  R. 
Oh.  DiT.  806;  Hagtoard  ▼.  Hagtoard,  34  L.  R.  Ch*  Div.  198;  7*AoiROt  ▼. 
Willkans.  14  L.  R.  Ch.  Div.  864.    It  is,  however,  at  the  same  time  reoog. 
niaed  that  the  jurisdiction  is  to  be  exercised  with  the  greatest  caution,  aiKl, 
as  a  general  rule,  only  when  the  applicant  satisfies  the  court  that  the  stale* 
ments  in  the  publication  sought  to  be  CDJoined  are  untroe:  HiU  v.  Hart" 
Dams^  21  L.  R.  Ch.  Div.  798;  Liverpool  etc.  Assoetatiom  w.  Smith,  87  L.  R. 
Ch.  Div.  17a 

Li  this  country  the  courts,  proceeding  upon  general  principles  of  jnrio* 
diction,  and  unaided  by  statutes,  have  generally  decided  against  the  eziat- 
enoe  of  a  power  to  restrain  publications  calculated  to  injure  a  person's 
business:  Kidd  v.  Horry,  28  Fed.  Rep.  773  (per  Justice  Bradley);  Baltimors 
Wheel  Co,  v.  Bemis,  29  Fed.  Rep.  95;  Boston  DiaUU  Co.  r.  Florenee  Mfg,  Co,, 
114  Mass.  69;  19  Am.  Rep.  310;  Baymond  ▼.  Bw»seU,  143  Masa.  295;  68  Am. 
Rep.  137.  In  Emack  v.  Kane,  84  Fed.  Rep.  46,  the  circuit  court  for  tbo 
northern  district  of  Illinois,  while  accepting  the  general  prinmple  laid  down 
in  Kidd  v.  Horrg,  28  Fed.  Rep.  778,  distingnisbod  the  case  before  it  on  the 
ground  that  the  defendant  threatened  the  plaintiff's  onstomers  with  anits  for 
infringement,  if  they  purchased  a  certain  pateoted  article.  This  attempted 
Intimidation  being  admittedly  for  the  purpose  of  breaking  up  the  plaintiff*a 
buainosa^  gave  him»  in  the  opinion  of  the  courts  a  right  to  preventiTO  relieC 
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This  raliDg  is  directly  opposed  to  that  of  Sett  ▼•  Singer  Ufg.  Co.^  86  GkL 
4A2;  and  Cham  ▼.  TvUle^  27  Fed  Rep.  110. 

Inkrfermnu  q/*  EquUy  wUh  CrimifuU  Proceedinff$, — ^The  general  rale  and  ite 
limitations  may  be  stated  in  the  words  ol  Lord  Eldon:  *'This  oonrt  has 
flriginally  no  jariadiotion  whataoever,  either  to  enjoin  or  regulate  proceed- 
ioga  on  an  indictment}  but  circumstances  may  give  that  jurisdiction;  where^ 
lor  instance,  the  relators  are  the  persons  prosecuting  the  indictment|  I  should 
hare  a  control  by  order  personally  affecting  them,  but  I  am  not  satisfied 
thai  I  have  the  same  control  orer  these  defendants,  who  hare  not  come  in." 
Historically,  this  abridgement  of  the  right  which  the  English  court  of  chan- 
^ery  assumed  to  interfere  with  legal  proceedings  is  partly  to  be  explained 
by  the  extreme  jealousy  with  which  such  interference  waa  always  regarded 
by  the  oommon-law  judges,  a  jealousy  of  which  we  find  a  significant  exprss- 
•ion  in  the  blunt  remark  of  Chief  Justice  Holt  in  HoldersU^t  ▼•  Sannidenf 
Cases  temp.  Holt^  6  Mod.  16:  *'  Sure  ehancery  would  not  grant  an  injuno- 
tion  in  a  criminal  matter  under  examination  in  this  court  (queen's  bench); 
and,  if  they  did,  this  court  would  break  it,  and  proteot  any  that  did  proceed 
in  eon  tempt  of  it."  But  the  principle  also  rests  on  the  perfectly  good  and 
■nfficient  reason  that  the  machinery  of  a  court  of  equity  is  totally  unfitted 
for  the  trial  of  crimesi  Po^tr  r.  ViUagt  qf  Df  PUtinM^  123  lU.  Ill;  6  Am. 
Stb  Rep.  iOi;  and  that  for  all  possible  abuses  in  the  course  of  any  such 
trial  the  stats  has  prorided  remedies  which  muat  be  presumed  to  be  sde- 
qnata.  Another  objeetion  to  the  exercise  of  equitable  jurisdiction  in  such  a 
ease  is  that  it  would  bo  an  attempt  to  restrain  ths  sovsreign  power  in  the 
nnme  of  which  criminal  proceedings  are  conduotedi  In  re  Scaoyer,  124  U.  8. 
200;  Sueas  ▼.  Noble^  81  Fed.  Rep.  856.  Hence  equity  cannot  entertain  a 
bill  to  restrain  tha  removal  of  a  puUio  offioer:  I»  re  8awifert  124  U.  8. 
200;  nor  to  stay  the  execution  of  an  attachment  for  the  oommitment  of  a 
party  adjudged  guilty  of  oontempt  in  disobeying  a  peremptory  writ  of  num^ 
damme:  T^fkr  ▼•  Uamerekif^  44  Conn.  419;  20  Am.  Rep.  479;  ncr  to  restrain 
n  writ  of  manrfqwift  or  prohibition:  Montague  ▼•  Vudmant  2  Ves.  8r.  396;  nor 
to  restrain  the  oolleotion  of  coots  under  a  judgment  of  a  justice  of  the  peace 
dirocting  them  to  be  paid  by  the  proeeoutor  in  a  case  where  the  defendant 
baa  been  discharged.  Under  such  eircnmstanoes  there  is  a  oompleto  remedy 
by  writ  al  eerttorori^  if  the  judgment  ia  orroneonst  ChmU  t.  WiUk,  69  Ga» 
•7& 

Iniir/erenee  ef  BquUp  tolA  the  Sn/oreemeni  ^  Penal  BlaMee  and  Ordt- 
maaeee, — It  has  been  stated  above  that  the  ground  upon  which  the  interfer- 
nnoe  of  equity  to  restrain  the  commission  of  a  crime  is  always  iuToked  is 
that  the  orime  in  question  tends  to  the  injury  of  property,  and  that  the 
aonrts  bare  almost  invariably  declined  to  exercise  jurisdiction  for  such  a 
rsason.  A  similar  result  has  attended  the  numerous  endeavors  which  have 
■pon  this  ground  been  made  to  enjoin  proeecutions  to  enforce  penalties  im- 
posed by  statutes  or  municipal  ordinances  for  sets  made  criminal  by  their 
prooeedingai  Po^er  v.  Dee  Piamee,  128  IlL  111;  6  Am.  8t.  Rep.  494;  ifosst 
▼.  Ma^orete.  ^  MeibiU,  62  Ala.  198;  BumeU  v.  Crai^,  80  Ala.  186}  68  Am. 
Bao.  116.  The  rule,  therefore,  ia  that  under  ordinary  circumstanoes  a  pei^ 
aon  who  ia  aoouaed  of  violating  either  statutes  or  ordinances  eannot  invoke 
tbe  aid  of  equity  for  tha  pnrposs  of  staying  or  annulling  the  prooeedingst 
Kerr  v.  Oarporatiem  qf  Preeton,  6  L.  R.  Ch.  Div.  468;  Weet  ▼.  Maifor  sli»  qf 
Ifew  York,  10  Paige,  639;  MimuapaUe  ete.  iS^  Co.  v.  MUaer.  67  Fed.  Repw 
276;  Moeee  ▼.  Mayor  etc  qf  Mobile,  62  Ala.  198;  Medieal  Jnetiinte  r.  Bei 
4)r^  84  Ark.  659;  Yaieer.  ViUage </ Batawia,  19 m.  W>t  Portier.FaH 
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84  Ark.  875:  Waien^Pebte  Oil  Ob.  t.  LUOe  Bodk,  89  Ark.  412;  IVvrM  ▼• 
Firit  Jiuiudpaliiy,  4  La.  Ann.  11;  DavU  v.  Amerieam  8odei^/hr  ike  Pretax 
tkm  qf  Ormii^  to  Animalt,  75  N.  Y.  362;  Oaeriner  ▼.  Fonddm  Lae^UWa. 
497|  PkOlape  ▼.  Mayor  of  Stom  Mouniam,  61  Qa.  386;  Cokm  w.  Goldaban 
Commr$»,  77  N.  0.  2;  Tyler  ▼.  HamerBley,  44  Oonn.  419;  26  Am.  Rep.  479; 
Spink  T.  FrandM^  19  Fed.  Rep.  670;  Suen  t.  ^o6/f,  81  Fed.  Rep.  865;  Joufk 
T.  ^r/ril^  46  Ind.  69;  Henuiey  t.  Myert,  45  Fed.  Rep.  283;  Kanmm  CSiy  <Ubk 
By.  Co.  V.  KanMU  CUy,  29  Mo.  App.  89. 

The  general  principle  npon  whioh  aa  injonotion  ia  denied,  although  tiie 
prdaecution  may  entail  pecuniary  loss,  is  thus  skated  in  Davis  ▼•  AmerkoM 
Sodety/or  the  Pretfention  ofCrwity  to  Anhnala,  75  N.  T.  362:  ''If  this  aetioa 
ooold  be  maintained  in  this  case,  then  it  ooold  in  every  oasa  of  a  penon  as- 
oosed  of  a  crime,  when  the  same  aeriona  oonaeqnenoes  woold  follow  an 
arrest;  and  the  trial  of  offenders,  in  the  oonatitntional  mode  preaoribed  by 
law,  could  forever  be  prohibited.  A  person  threatened  with  arrest  for  keep- 
ing a  bawdy-honse,  or  for  violating  the  excise  laws,  or  even  for  the  ertaae  of 
mnrtler,  upon  the  allegation  of  his  innooenoe  of  the  crime  charged  and  of  the 
irreparable  mischief  which  wonld  follow  his  arreet^  ooold  always  draw  tlie 
question  of  his  guilt  or  innocence  from  trial  in  the  proper  foranu  An  inno- 
cent person,  npon  an  accusation  of  crime,  may  be  arrested  and  rained  in  his 
oharacter  and  property,  and  the  damage  he  thus  sustains  ia  damrnem  ofiajw 
injuria^  unless  the  case  is  such  that  he  can  maintain  an  action  for  malidooi 
prosecution  or  false  imprisonments  He  ia  exposed  to  the  riak  of  sneli  a 
•damage  by  being  a  member  of  an  organised  society,  and  his  oompensatifla 
for  such  risks  may  be  fonnd  in  the  general  welfare  which  society  is  organised 
io  promote." 

On  the  other  hand  eases  are  not  wanting  in  which  judges  have,  for  some 
special  reason,  disregarded  the  rule  that  the  question  of  the  validity  of  as 
ordinance  or  statute  cannot  be  raised  in  an  equitable  prooeeding  imtitnted 
to  restrain  the  enforcement  of  the  penalty  impoeed.  In  the  early  case  ef 
Wood  V.  CUy  qf  Brooklyn,  14  Barb.  425,  an  injunction  was  granted  on  the 
ground  that  the  ordinance  sought  to  be  enforced  was  void  on  its  faoo.  TUl 
ruling  was  referred  to  as  "the  decision  of  an  able  judge"  in  Darii  v. 
American  Society  for  the  Prevention  qf  Cruelty  to  Animide,  75  N.  Y.  862;  bat 
the  court  in  the  latter  case  avoided  any  direct  expression  of  opinion  as  to  its 
soundness,  on  the  ground  that  the  ordinance,  with  the  enforcement  of  which 
it  refused  to  interfere,  was  undoubtedly  valid.  The  principle  of  Wood  v. 
City  qf  Brooklyn  is  supported  by  Trueteee  qf  LomaMe  v.  Qray,  I  Litt  147; 
SUnkis  V.  Covington,  83  Ky.  420;  ifcryor  qfBaUhnare  v.  Badeete,  49  Md.  218; 
83  Am.  Rep.  239.  In  the  first  two  of  these  cases,  a  oourt  of  equity  enjoined 
prosecutions  for  obstructing  a  street,  the  defendant  claiming  to  be  the  owner 
of  the  land  alleged  to  be  a  part  of  the  street,  and  compelled  the  city  authori- 
ties to  institute  a  suit  to  determine  in  whom  the  title  sabsisted.  In  tbt 
last  case  an  injunction  was  issued  restraining  the  enforcement  of  an  ordi* 
nance  imposing  penalties  for  noncompliance  with  aa  order  issned  by  s 
certain  municipal  officer  requiring  the  removal  of  a  steam-engineb  The 
ground  of  the  decision  was  that  a  steam-engine  is  not  per  m  a  nuisance,  sod 
that  an  ordinance  which  "  committed  to  the  unrestrained  will  of  a  siogls 
public  officer  the  power  to  notify  every  person  who  employed  one  in  the 
prosecution  of  any  business  in  the  city"  was  plainly  so  unreasonable  ss  to  be 
invalid.  This  case  is  severely  criticised  in  Kanaae  CUy  CabU  By.  Co,  f» 
Kantae  City,  29  Mo.  App.  89,  and  it  there  pointed  oat  that  the  eariitf 
liavyhyid  eases  whioh  are  rslied  upon  related  to  ordinaness  of  a  awrd/ 
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ehil  eiuuraeter,  for  the  paving  of  street!  or  the  UkB»  Thb  orltlehm  fa  per* 
feetly  Just  to  far  m  it  deniee  that  there  wae  any  real  preoedent  for  tiio 
doeiuoa  in  the  older  mlinga  of  the  aame  ooark  The  qnettion  inTolved  wae 
really  ^  now  one,  and  the  oourt  weakened  the  aothority  of  the  ease  hj 
relying  «pon  precedents  which  are  clearly  inadequate  to  sostain  its  doctrine. 
The  faroftd  principle  open  which  it  might  fairly  have  been  reeted  is  that  laid 
down  1^  Mr.  Justice  Field  in  lus  oononriing  opinion  in  the  case  id  Inn 
Anoyer,  184  U.  8.  200:  '*In  many  cases,  proceedings  oriminal  in  their 
chnractor,  taken  by  individuals  or  organised  bodies  of  men,  tending,  if 
oanried  oot^  to  despoil  one  of  his  property  or  other  rights,  may  be  enjoined 
in  n  ooart  of  equity.**  On  prinoiple  there  seems  to  be  no  objection  to  hold- 
ing that  all  abuse  of  legal  proceedings,  whether  criminal  or  civil,  shall 
fnmish  a  ground  for  equitable  interference,  wherever  the  rights  of  th* 
applioaat  are  olear  and  the  proceedings  are  obviously  nothing  but  a  eironi* 
tons  method  of  depriving  him  of  his  property.  The  law  may  furnish  n 
romedy  in  such  a  case,  but  it  can  scarcely  be  affirmed,  with  any  show  ol 
reason,  to  be  an  adequate  remedy  in  all  cases. 

The  same  inadequacy,  it  is  true,  may  and  does  frequently  exist  In  eaasa 
where  it  is  sought  to  enforce  a  penal  ordinance^  which  is  a  bima  /de  ezeroise 
of  tho  police  pow^r.    But  it  li  one  thing  to  say  that  private  interests  must 
sometimes  be  sacrificed  to  the  public  welfare,  when  that  welfare  is  aimed  at 
by  an  honest  enactment  of  that  description,  and  quite  another  thing  to  say 
that  a  similar  saorifioe  should  be  acquiesced  in,  when  a  legislative  body, 
under  the  pretense  of  seeking  the  good  of  that  particular  portion  of  society 
which  is  intrusted  to  its  supervision,  attacks  the  vested  property  rights  of 
individnals.    To  such  a  case,  it  is  submitted,  the  principle  that  equity  dis- 
regards the  form  of  a  transaction  and  considers  its  real  pnrpoae  and  sub- 
stanoa  is  distinctly  applicable.    A  reasonable  doubt  as  to  the  nature  of  tha 
enaotment  would  of  course  always  be  sufficient  to  stay  the  hand  of  a  court 
of  equity,  and  there  is  little  danger  that  the  public  interests  would  ever  be 
prejudiced,  if  the  rule  here  suggested  were  acted  upon.    On  the  other  hand 
it  would  seem  to  open  the  door  to  intolerable  oppressions  if  a  municipal 
eonnoU  could  attack  property  by  an  onlinance  which  was  plainly  invalid, 
and,  by  resorting  to  the  flimsy  subterfuge  of  couching  the  enactment  in  a 
panel  form,  drive  the  persons  afiected  by  it  to  the  slow  and  often  unsatif 
factory  remediee  of  legal  procedure.    There  seems  to  be  no  reason  whatever 
why  a  fraud  of  this  description  should  be  tolerated  in  a  legislative  body  any 
mora  than  in  an  individual;  nor  that  a  Judge  should  deem  himself  precluded 
by  the  external  form  of  legislation  from  acting  up  to  the  spirit  of  the  great 
and  salutary  principle  that  the  law  will  not  suffer  to  be  dona  indirectly 
anything  whidi  it  forbids  to  be  done  directly. 

The  principle  announced  by  Mr.  Justice  Field  is  still  more  plainly  appH* 
cable  to  thcee  oases  in  which  courts  have  restrained  the  enforcement  ol 
ordinances  which  are  valid  on  thehr  face,  as  being  enacted  with  reference  to 
matters  which  are  undeniably  under  the  control  of  the  municipal  legislature, 
but  which  are  invalid  as  an  invasion  of  civil  rights  already  vested  under 
state  or  federal  statutes:  AUanta  v.  Oate  CU^  Oat-LiglU  Co..  71  Ga.  106| 
Lottery  Obu  v.  FUapatrkk,  8  Woods,  222;  Schandier  BoUUng  Co.  v.  Weieh,  4S 
Fed.  Repb  661;  PoH  qf  MobiU  v.  Baiiroad  Co.,  84  Ala.  116;  6  Am.  St. 
Bep.  842;  d^  OauneU  v.  LwtMOe  ete.  iZ.  iZ.  Cb.,  84  Ala.  127.  In  Part  of 
Mobik  V.  RaUroad  Co.  the  oourt  announced  the  oomprehensive  principU 
that  a  municipal  corporation  could  not^  by  the  device  of  adding  a  penalty 
toan  ill^  or  Toid  ordinance,  eocapa  tha  grasp  ol  a  ooart  of  equity*  and 


6SD  CcxoHTON  t7.  Dahmeh.  [MiflS. 

«i)oiii«d  the  «iforoemettt  •£  a  penal  ordinftBoe  which  would  Iults  Um  dU 
«ff  imiMiring  a  yalnable  franobue,  and  of  inflicting  irroparablo  damage  ipoa 
Um  pUinti£  In  other  words  a  law  impairing  the  obligation  of  conttaetiii 
▼Old,  whether  penal  in  foraa  or  not»  and  if  a  court  of  equity  aeea  that  the 
law  is  void  for  that  reaion,  it  will  interfere  by  iajnnctioB,  if  the  damge 
ftreataoed  by  iti  enforcement  would  be  irreparablOb  Both  of  thete  featu«i» 
•■queattoaable  invalidity  and  the  certainty  of  iireparable  danaage,  mnetbi 
pimontt  aa  was  decided  by  the  same  court  witii  reference  to  the  ordinaaes 
paaaed  upon  in  Pmrt  </  Mobde  ▼.  Saibroad  Otk  See  Forehemmr  w.  Pai*/ 
MMk,  84  Ala.  126. 

Ibe  court  in  the  principal  caee  was  miataken  in  soppoeing  that  the  tve 
eaeea  from  the  Federal  Reports  upon  which  it  comments  are  the  ealy 
•nthoritiei  for  the  exception  to  the  general  rule  which  they  illastrafta 
Xh«M  Alabama  CMes  and  AUania  ▼.  Qaie  Od^  Chis-LiglU  Co,,  71  Ga.  106,  eie 
«faally  atrong  and  emphatic  recognitions  of  the  right  of  equity  to  iatertee 
wherever  an  impairment  of  a  contract  will  result  from  a  peaal  law. 

In  some  cases  the  interference  of  equity  has  beea  asked  for  an  the  grooad 
ef  preventing  a  mnltiplioity  of  suitSi  as  whete  the  municipal  autboritief  have 
eontinued  to  arrest  an  offender  for  repeated  infractions  of  aa  ordiaanoib  sad 
he  seeks  to  have  such  proceedings  suspended,  until  the  validity  of  the  eidi- 
aance  is  determined  in  a  court  of  law.  Relief  asked  for  on  this  ground  akse 
has  been  very  generally  denied:  Payer  v.  VWage  ^ DeB  Phimi^  123  lU.  HI; 
6  Am.  St.  Rep.  494;  IToMt  v.  Mcqfwi^MobiU,  52  Ala.  19Ss  VKml  v.  Mt^or^ 
Hett  York,  10  Paige,  639.    Still  less  can  an  injunction  be  granted  sa  As 
ground  that  the  ofifender  has  taken  an  appeal,  after  heiag  osrae  oenvietsd: 
6uess  V.  Noble,  31  Fed.  Rep.  865;  Levp  v.  SItreveport,  27  hk,  Ann.  6jQ.  Appsi^ 
ently  the  consideration  of  public  policy  which  underlies  thsae  decisioQS  is 
that  no  ime  can  rightfully  claim  permisdon  to  go  ca  disobeying  tiie  esa- 
maad  of  a  legislative  body,  which  is  presumably  valid,  and  olaiai  te  ha 
exempted  from  punishment  for  all  offenses  except  the  fisst^  uatii  the  prep« 
tribunal  has  pronounced  the  command  te  be  a  valid  ezareise  of  power.   la 
Kew  York,  however,  the  preventica  of  a  multipUoity  of  suits  seesas  ts  H 
to  a  limited  extent,  a  sufficient  ground  for  an  injuaotioii  against  moeeeilifjfi 
ef  this  kind:  7%iVtf  Ave.  R.  B.  Ob.  v.  Mn^r  etc  efNem  Yerk,  54  N.  T.  Itt. 
There  the  defendants  had  commenced,  in  the  justioe's  ooaH^  seieaty  ssvsi 
actions  against  the  plaintiff  to  recover  penalties,  preeoribed  and  impseed  by 
a  city  ordinance,  for  running  oars  without  a  license.    An  injunetiea  wu 
issued  restraining  the  defendant  from  prosecuting  more  than  oae  aottoa  aaiil 
the  validity  of  the  ordinance  had  been  established,  the  rsasons  asstgeai 
being  tftiat  the  justice's  court  had  ne  power  to  grant  the  relief  sought^  or  to 
consolidate  the  actions,  and  that  the  proseoutioa  of  all  the  suits  would  bs 
unnecessarily  oppres^iive.    It  was  considered  that  the  case  fell  within  the 
statutory  power  of  courts  of  record,  whenever  several  suits  were  pendiogin 
it  by  the  same  plaintiff  against  the  same  defendant  for  oauaes  of  action  whieh 
might  be  joined,  to  order  the  same  suits  to  be  consolidated  into  one  aefeioat 
2  New  York  Rev.  Stats.,  B8S,  sec.  36.    That  power  beiiig  ooaosived  to  in- 
clude the  power  to  order  a  consolidation  of  suits  pending  in  a  court  upoo 
which  the  same  authority  had  not  been  conferred:   Weti  v.  Mayor  etc  fflff^ 
York,  10  Paige,  539,  was  distinguished  on  the  ground  that  the  injonotios 
there  asked  for  was  to  restrain  the  proceedings  absolutely,  wKile  inthesMi 
before  the  court  the  relief  petitioned  for  was  merely  suspensory. 

C/  iminai  Proceediny  by  Pariies  fo  Suite  Pending  in  Ceurie  ^  Bp^-- 
Whatever  conflict  and  uncertainty  there  may  be  as  to  the  geofsal  ^efnrtl 
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«  Mart  ef  aqmity  to  Inttcfwt  with  eriaiatl  procMdingi,  the  dootriM  that 
aaofa  prooeediiigs  may  Im  «iJoiB«d  wImq  they  are  inetitvted  by  penoae  who 
have  already  eabmitted  their  olaims  to  a  eovrt  of  oquity,  and  for  the  pnrpoee 
•f  trying  the  same  right  that  ie  in  iaeae  there,  ■eema  to  be  now  reoognixedi 
Jfoyor  €tc  ^  York  ▼.  PiUdngton,  2  Atk.  302;  9  Mod.  273;  AUome^'GenereU 
▼.  Cleaver^  18  Ves.  211;  Turner  t.  Turner,  16  Jur.  218;  AUmmep'OemrcU  t. 
Bunter^  1  Dev.  Eq.  12;  Spink  v,  FraneU,  19  Fed.  Rep.  670.    In  SauU  v. 
Brmone^  10  Lb  £i.  Ch.  64,  the  Bogliih  oonrt  of  appeals  rendered  a  decision 
oonfining  the  application  of  the  mle  within  very  narrow  bonndariee.     A  suit 
had  been  institnted  by  the  widow  of  a  decedent  against  the  defendant^  eharg* 
Ing  him  with  certain  acts  of  nsiscondnct  in  his  ezecntonhip,  and  especially 
with  a  oollosive  sale  of  the  partnership  interests  of  the  decedent.    Snb- 
seqnently,  while  the  suit  was  pending,  the  plaintiff  took  out  a  snmmons 
against  the  same  defendant  and  a  coexecntor  on  the  charge  of  unlawfully 
conspiring  to  defrand  her  of  her  just  share  in  the  partnership  bnsiness.     On 
thM  state  of  facts,  it  was  decided  that  the  master  of  the  rolls  had  rightly 
rsfused  an  injunction  to  restrain  the  proceedings.    The  court  remarked  that 
what  waa  sought  by  the  summons  was  different  from  anything  that  oould  be 
obtained  in  the  chancery  suit,  the  object  of  the  summons  being,  not  to  ob- 
tain relief  ns  to  the  property,  but  to  obtain  punishment  for  the  defendants 
in  their  penoosi    In  i/dyor  €«e.  if  Twk  ▼.  Piikmglon,  t  Atk.  802,  9  Mod. 
273^  it  waa  pointed  ont^  the  came  right  would  have  been  tried  in  both  courts. 
In  the  later  case  of  Kerr  t.  CorporaUon  rf  Preaion^  6  L.  R.  Oh.  DiT.  468, 
Sir  George  Jessel  referred  to  Mayor  etc-  ff  York  v.  PiOcingUm,  as  a  "  doubt- 
ful decision,"  and  said  that  with  the  exception  of  that  case  there  was  no 
instance  in  which  a  court  of  equity  had  interfered  in  criminal  proceedings. 
This  statement  is  too  sweeping,  for  Tunur  t.  ffVimsr,  15  Jur.  218,  is  car* 
tainly  such  a  cass^  and  although  the  circumstances  in  AUomieif'OenuvH  T. 
Olmver^  18  Ves.  211,  did  not  directly  involve  the  question,  the  lan«[uage 
VMd  by  Lord  Eldon  shows  that  he  regarded  this  as  one  of  the  established 
heads  d  equity  jnrisdiotMo,    The  learned  judge,  however,  disclaimed  any 
intentioii  of  denying  entirely  the  exigence  of  a  power  to  interfere  in  ttds 
daaa  of  oaeo^  and  it  may,  perhaps,  be  ragnrdsd  as  settled  by  the  weight  el 
nnthority  that  the  power  does  exists  and  will  be  exercised  witi&in  the  aarrew 
Umiti  indicated  in  ^onS  v.  ^ixnpii^  10  L.  B.  Oh.  61 


Grbbnyillb  Compress  and  Warbhousb  Co.  v. 
Planters*  Compress  and  Warehouse  Co. 

(70  MlBBiasirPl,  669.] 
CoBrOBATIONS— AORKKMBNT   TO    CONSOUDATS,   WhBM  UlTRA  VlBn.— An 

agreement  between  two  corporations  to  effect  a  consolidation  thereof  is 
fAtra  vim  and  invalid  unless  the  power  to  consolidate  is  ezprsesly  ea»- 
ferxed  by  the  corporate  charters. 

OoRpoBATioiia — Cohtbaot  Ultra  Vibks,  Rbmkdt  Uroif. — An  wUrm  ffhm 
contract  will  not  be  specifically  enforced  in  equity,  nor  will  an  action 
at  law  lie  thereon;  but  if  it  has  been  partially  or  completely  executed 
by  either  ef  the  parties  he  may,  by  proceeding  in  the  praper  eourl^ 
recover  to  the  extent  of  the  benefit  received  by  the  other  party. 

OoBTORATiOKa— Ultra  Virbs  Aorrbmbntb,  Partial  Bxbcutioh  Oi'.<» 
Where  a  temporary  izi junction  has  been  issued  granting  the  prayers  of 
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»  bin  wliioh  hat  be«ii  illad  by  a  eorporatioii,  aaking  for  aa  Infmelida  t» 
flastraiii  anolhar  oorporation  from  resamiiig  the  eontrol  of  ita 
and  thus  interfering  with  the  action  of  a  joint  oommittee  of  mai 
appointed  ae  a  preliminary  to  the  ezecntion  of  an  illegal  agreement  to 
•onaolidate  the  corporations,  and  also  for  an  aooonntof  moneys  reoeired 
by  the  defendant  oorporation  from  the  time  when  it  resumed  cootrel 
to  the  time  when  the  bill  was  filed,  it  is  proper,  before  a  final  deer— 
disposing  of  the  case  is  entered,  to  order  an  aooonnt  to  be  taken  of  tlM 
moneys  received  by  the  joint  committee  also^  in  order  that  it  may  b« 
determined  how  mnch  the  parties  to  the  illegal  agreement  are  entitled 
to  by  reason  of  its  having  been  partially  ezecnted  through  the  aeiioii  of 
•neh  oommittee.  To  enter  a  final  decree  without  ordering  sach  •■ 
aooonnting  ia  erroneous. 

Li  1891  the  directors  of  two  corporations,  the  Greenvillo 
Compress  etc.  Co.  and  the  Planters'  Compress  etc.  Co.,  ap- 
pointed a  joint  committee  of  their  members  to  contrive  a 
scheme  for  the  consolidation  of  the  companies.  The  plan 
approved  hy  the  committee  was  that  a  charter  should  be  ob* 
tained  for  a  new  corporation  to  be  known  as  the  Oreenwille 
Cotton  Press  Association,  and  that  the  two  corporations  should 
be  merged  in  this.  The  directors  of  each  corporation  indorsed 
this  plan,  and  the  action  of  the  directors  was  afterwards 
ratified  by  meetings  of  the  stockholders;  but  the  meeting  of 
the  Qreenville  Compress  etc.  Co.  was  not  held  pursuant  to  a 
notice  given  as  was  required  by  law,  and  many  of  the  stock* 
holders  were  not  represented.  The  directors  of  the  corpora- 
tions, supposing  themselves  to  have  been  duly  authorised  by 
the  stockholders  to  take  action,  met  and  passed  a  resolution, 
to  the  effect  that  the  property  and  affairs  of  the  corporations 
should  be  placed  in  the  hands  of  a  joint  committee,  and  man- 
aged for  the  benefit  of  both  bodies,  until  the  consolidation  had 
been  carried  out  The  committee,  finding  that  the  work  of 
the  two  compresses  might  be  economically  done  by  one,  kepi 
only  that  of  the  Greenville  Compress  etc.  Co.  in  operation, 
and  leased  the  other — the  result  being  that  the  former  re« 
ceived  all  the  business  which  had  previously  gone  to  the  lat- 
ter. Early  in  November,  1891,  the  fact  that  the  meeting  of 
the  stockholders  of  the  Greenville  Compress  etc  Co.  had  been 
held  without  due  notice  having  been  in  the  mean  time  ascer- 
tained, a  second  meeting  was  called,  and  at  this  the  stock- 
holders voted  against  the  consolidation.  The  directors  of  the 
corporation,  accordingly,  in  view  of  this  refusal  to  ratify  their 
action  and  of  the  loss  incurred  by  the  Planters*  Compress  eto. 
Co.,  through  the  temporary  cessation  of  its  work,  offered  the 
latter  company,  as  its  share  of  the  profits  during  the  oonent 
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eotton  season,  two-fifths  of  the  net  earnings.    This  offer  was 
lefased,  and  the  Greenville  Compress  eto.  Ca  then  recom« 
menoed  bosiness  on  its  own  account,  without  any  regard  to 
the  Joint  committee.    On  November  21st  the  Planters'  Com« 
press  eto.  Co.  filed  a  bill  to  enjoin  the  other  company  from 
interfering  with  the  committee  in  its  management  of  the  com« 
bined  business  until  the  end  of  the  cotton  season,  or  until  the 
consolidation  had  been  effected.    An  account  of  moneys  re- 
eeived  between  the  resumption  of  business  by  the  Greenville 
CompresB  etc.  Ca  and  the  filing  of  the  bill  was  also  asked. 
The  injunction  asked  having  been  granted,  the  committee 
again  took  possession  of  the  property  of  the  last-named  com- 
pany, and  controlled  it  during  the  ensuing  fall  and  winter. 
The  injunction  was  afterwards  decreed  to  continue  till  June, 
1892,  but  was  modified  as  to  that  portion  by  which  it  was  at- 
tempted to  compel  a  consolidation  of  the  corporations.    The 
defendant's  answer  which  alleged  that  the  agreement  en- 
tered into  by  its  directors  was  invalid,  and  that  its  stock* 
holders  were  justified  in  refusing  to  ratify  it,  was  afterwards 
tamed  into  a  cross-bill,  in  which  it  was  asked  that  an  ac 
count  should  be  taken  of  the  moneys  which  had  been,  or 
which  should  thereafter  be,  paid  to  the  complainant,  and 
that  the  sums  found  to  have  thus  come  into  the  hands 
of  the  latter  should  be  paid  to  the  defendant     The  in- 
junction was  afterwards  modified  as  to  the  portion  which 
attempted  to  compel  a  consolidation  of  the  two  companies, 
but  otherwise  decreed  to  continue  in  force  till  June,  1892. 
In  October,  1892,  a  final  decree  was  made,  denying  the  re- 
lief prayed  for  in  the  cross-bill,  and  declaring  that  the 
complainants  were  entitled  to  have  the  agreement  enforced 
ivhich  had  been  made  by  the  directors  of  the  corporations  re- 
garding the  management  of  their  affairs  by  the  joint  com- 
mittee during  the  cotton  season  ending  June,  1892.    It  was 
also  recited  in  the  decree  that  since  the  complainant  had 
already,  through  the  action  of  that  committee,  obtained  the 
relief  sought,  the  bill  was  dismissed  at  defendant's  costs. 
From  this  decree  the  defendant  took  an  appeal.    The  char- 
ters of  the  two  companies,  which  were  produced  in  evidencSp 
showed  that  they  had  no  power  to  effect  a  consolidation. 

Phdp9  and  XarUfi,  and  Skinner  and  LiWinihal^  for  the  ap- 
pellant. 

Jayn$  and  Watson^  fcnr  the  appellee. 


684  Gbbbnyillb  btc.  Ca  ••  Plantus'  na  Oa     [Min. 

CooPBB,  J.  The  agreement  between  the  directors  of  their 
reepeotiTe  companies  was  clearly  beyond  the  corporate  powers 
of  either  company  to  make,  and  it  had  not  been  fully  ezo- 
onted  when  the  appellant  withdrew  from  it.  There  are  somo 
decieionB  which  proceed  on  the  apparent  postulate  that  an 
ultra  vtfM  agreement,  executed  fully  by  one  of  the  corpora- 
tions, or  BO  far  executed  that  the  Haius  quo  cannot  he  restored, 
may  be  made  the  basis  of  an  action.  But  in  many  of  these 
eases  it  would  be  found  that  the  measure  of  recovery  would 
be  the  same,  whether  the  injury  done  to  the  plaintiff  by  the 
failure  of  the  defendant  to  perform,  or  the  benefit  received  by 
the  defendant  under  the  agreement,  is  taken  as  the  standard. 
Cases  of  this  sort  may  therefore  be  well  assigned  to  that  otber 
and  far  more  numerous  class,  in  which  the  right  of  recoTety 
is  not  rested  upon  the  invalid  agreement,  bat  is  recognised  to 
exist  notwithstanding  the  agreement,  upon  the  principle  that 
the  defendant  may  not  repudiate  the  contract  and  yet  retain 
the  benefit  which  has  been  derived  under  it. 

The  decided  weight  of  authority  in  England  and  America 
is  that  no  action  lies  upon  the  invalid  contract,  that  no  decree 
can  be  made  by  a  court  of  equity  for  its  specific  performancsii 
nor  a  recovery  bad  at  law  for  its  breach;  but  that,  by  proceeds 
ing  in  the  proper  court,  the  plaintiff  may  recover  to  the  extent 
of  the  benefit  received  by  the  defendant  from  the  execation 
of  the  agreement  by  the  plaintiff:  PenmyUfania  R.  R,  Co,  ▼. 
St.  LouU  etc.  FL  R.  Co.,  118  D.  &  290;  Daw  v.  (Xd  Colamg 
R.  R.  Co.,  181  Mass.  268;  41  Am.  Rep.  221;  Pearee,  v.  ifadi^ 
$on  etc.  R,  R.  Co.,  21  How.  441;  Afhbury  Railway  Carriage  Co. 
T.  RieJie,  L.  R.  7  H.  Lt  658;  9  Bx.  224;  In  re  Cork  etc.  Ry.  Co., 
L.  R.  4  Ch.  748. 

The  chancellor,  by  the  very  extraordinary  course  pursued 
in  this  case,  has  not  only  specifically  executed  the  ixi^ni  virm 
agreement,  but  has  done  it  by  a  peremptory  injunctioa,  by 
taking  the  property  of  the  appellant  from  its  possession  and 
turning  it  over  to  persons  not  parties  to  the  suit,  and  who 
were  not  appointed  receivers  of  the  court  At  the  final  heai^ 
ing  the  court  found  itself  in  the  anomalous  position  of  not 
being  in  condition  to  afford  relief  by  final  decree,  beoanse, 
pending  the  suit,  the  complainant  had  worked  out  its  own  re- 
dress by  receiving  from  the  ''joint  committee"  provided  for 
by  the  agreement  which  it  relies  on  its  proportion  of  the  pixh 
oeeds  of  the  enterprise.  The  court  therefore  dismissed  the 
complainant's  bill,  but  taxed  the  defendant  with  the  costs. 
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It  is  to  be  regretted  that  an  amicable  settlement  was  no4 
agreed  on  by  the  parties.  The  complainant  should  have 
promptly  accepted  the  offer  made  by  the  defendant,  to  allow 
it  two^fifths  of  the  net  proceeds  of  the  season's  work.  In 
Tiew  of  the  condition  in  which  the  matter  has  been  brought 
by  the  course  pursued  by  the  court  below,  it  may  be  difiQcult 
to  reach  a  complete  settlement  along  strictly  legal  lines.  The 
extent  of  the  right  of  complainant  is  sufficiently  indicated  by 
what  we  haye  said.  We  will  not  now  attempt  to  direct  in 
what  manner  the  account  shall  be  taken,  but  will  only  reverse 
the  decree,  and  remand  the  cause  for  further  proceedings. 

Reversed  and  remanded. 

CoKromATiONS— Consolidation— LiaisLATTVs  CoiraxiiT  KionsABT.— A 

eorpoimtion  hw  no  power  to  enter  into  a  contract  of  consolidation  with  an* 

other  eorporation  without  legislatiye  authority:  Lauman  v.  Lebanon  Vattejf 

R.  J?.  Ob.,  90  P^  St  42;  72  Am.  Dec  686^  and  note.    Hae  aztended  note  to 

McMakom  ▼.  Morriwn,  79  Am.  Dec.  422. 

GbapoaMioHB— Ultra  Vibb  Cortbaois. — A  corporation  which  has  die 
-ooon ted  commercial  paper  without  authority  to  do  so  can  recover  the  money 
thaa  loaned:  PraU  ▼.  Sftori,  79  K.  T.  437;  85  Am.  Rep.  631;  Oermantoum  etc 
Jna.  Co,  ▼.  Dhein^  43  Wis.  420;  28  Am.  Rep.  549.    If  a  corporation  in  excess 
•of  ita  powers  receives  money,  which  is  to  be  returned  if  a  certain  additional 
aimount  is  not  received  in  a  given  time  and  the  condition  is  broken  an  action 
win  lie  to  recover  the  amount:  MorviUe  t.  American  Tract  Sodety,  127  Mass. 
129;  25  Am.  Rep.  40.     A  corporation  is  liable  on  a  quantum  meruit  ot^  a  con- 
tract uUra  viree,  but  not  immoral,  broken  by  the  other  party:  Dial  r,  SffircU 
8prinff$  ete^  Oo,,  57  Mich.  146;  58  Am.  Rep.  352.     For  a  farther  discussion 
of  the  rights  of  parties  to  the  ultra  vires  contracts  of  corporations,  see  tha 
following  cases:  Longf,  Georgia  Pajc  R9.  Co.,  91  Ala.  519;  24  Am.  St.  Rep. 
1131,  and  note;  Sherman  Center  Toum  Co,  t.  Morrie,  43  Kan.  282;  19  Am.  8t. 
Repb  134,  and  note;  note  Fidelity  Ins,  etc  Co.  ^.  Western  Pemisifhamia  ele. 
JL&Oo.,2l  Am. St  Rep.  918. 


LiNDBNMAYEB   V.    GUNST. 
pO  Misnssxvn,  (M,] 

Adtskss  FoflSBRSiON  BT  NoBRBsiDBNT,  maintained  by  bis  tanaal^  will,  if 
anfficiently  long  continued,  create  title  by  prescription. 

Ejbgtmbnt,  Rents  Rbooybbablb  in.— A  plaintiff  in  ejectment  cannot,  im* 
dor  tha  Mississippi  Code,  recoTcr  rents  accruing  more  than  six  yeart 
before  the  commencement  of  the  action. 

Action  of  ejectment  against  the  tenant  of  a  nonresidenti 
in  which  the  statute  of  limitations  was  urged  as  a  defense. 
On  behalf  of  the  plaintiffs  it  was  contended  that  the  case 
oame  under  the  exception  of  section  2678  of  the  Mississippi 
Coda  of  1880,  which  runs  as  follows:  ^  If,  after  any  cause  of 
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action  sball  hare  accroed  in  this  state,  the  person  against 
whom  it  has  accrued  shall  be  absent  from  the  state,  the  tims 
of  his  absence  shall  not  be  taken  as  any  part  of  the  time  lim* 
ited  for  the  commencement  of  the  action  after  his  retnm." 

A.  O.  Shannon^  for  the  appellants. 
D.  C.  Bramlett^  for  the  appellees. 

Campbell,  C.  J.  The  judgment  is  correct  Payne  m^ 
quired  title  by  adyerse  possession  for  ten  years.  Seeticn 
2678,  code  of  1880  (section  2748,  code  of  1892)  has  no  appli- 
cation. It  applies  only  where  a  cause  of  action  accrues  in 
this  state,  and  the  person  against  whom  it  has  accroed  goes 
from  and  resides  out  of  the  state.  A  non-resident  may  ac- 
quire title  to  land  by  adverse  possession  held  for  him  by 
others.  An  action  against  the  tenant  would  give  the  posses- 
sion  to  the  true  owner,  and  prevent  the  ripening  of  the  posses* 
sion  into  title. 

The  successful  plaintiff  had  no  right  to  rent  for  more  than 
six  years. 

Affirmed.  ^^^ 

Ejiotmsiit— Damaois— RiGOVBRr  07  Rbvt.— Damages  In  mi  ft0li«i  la 
•jectmenfe  may  inolnde  the  rente  and  profits  aceming  after  the  ooouBence- 
ment  of  the  action,  down  to  the  time  when  the  aaaeesment  ol  damagee  it 
made:  *Hope  t.  Blair,  105  Mo.  85;  24  Am.  8t  Rep.  366,  and  note.  The 
computation  of  rent  againet  a  bona  fide  oooapant  should  begin  from  the  filing 
of  the  bill,  bat  against  a  mala  fide  possessor,  from  hia  entry  if  within  the 
period  prescribed  in  the  statute  for  the  commeocement  of  actions  for  the 
recovery  of  mesne  profits:  Pugh  t.  Bell,  2  T.  B.  Mon.  126;  15  Am.  Deo.  141 
8ee  the  note  to  Coike  v.  England,  92  Am.  Dec.  631. 

ADYBBas  PoflSBssioN  BT  TxNAirr  OB  AoBNT  lOE  NoKBBsiDSiiT.— This 
question  is  discussed  in  Omaha  tie,  Trtut  0(k  v.  Parhar,  83  KeU  775|  0 
Am.  Sk  Rep.  506,  and  note. 


BosB  V.  LouisviLLB,  Nsw  Orleans,  and  Tbzas 

Bailway  Company. 


(70 

Damaobs  xh  Actions  or  Tort,  PaisuMmoir  or. — ^If  an  action  eoaads  In 
tort,  an  instruction  which  directs  the  jury  to  find  for  the  defendant,  if 
the  plaintifiF  *'  fails  to  prove  tiiat  she  has  sustained  either  aetaal  or  pee* 
■ible  damages,**  is  erroneoiia.  Hie  law  implies  damages  from  sfrwy 
wrong. 

Baxlboad  Ck>iiPA]rin,  LuBarrr  or,  lom  Acn  or  Pia«  Onnonii— 
A  railway  corporation  is  liable  for  the  acts  ol  a  peace  ofioer  ia 
fully  ejecting  a  person  troin  the  waiting-room,  if  lis  acted  nadsr  tfas 
reetion  of  the  corporation  or  its  employees. 
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H^tf.iyiA-ni     CoHPAHIia— LlABILITT    VOB    EZPXLLIVO    COIOBBD    PlflSUTOBB 

VBOM  Waitiho-soom  Sst  Apart  iob  White8.— Ib  an  action  for  dam* 
brought  against  a  railroad  eompany  by  a  colored  woman,  who  al» 
that  iho  had  been  foroibly  expelled  from  a  waiting«room  eet  apart 
lor  whites,  and  abused  and  beaten  by  the  oompany*s  servantSi  an  in* 
•tmetion  to  the  jnry  to  find  for  the  defendant  "if  they  belieTO  from  the 
•▼idenoe  that  a  snitaUe  waiting>room  was  prorided  by  defendant  for 
oolored  people,  and  that  plaintiff  entered  and  occupied  that  one  set 
apart  for  white  people,"  is  erroneous,  inasmuch  as  it  makes  no  reference 
to  the  manner  of  plaintiff's  ejection  from  the  waiting-room.  Ibe  right 
of  ajeetion  should  be  exercised  in  a  proper  manner,  and  whether  it  was 
•o  exercised  is  one  oi  the  questions  put  in  issue  by  the  plaintiff's  alle- 
g^tiona, 

KinTBOAP    COMPAKm— DUTT  TO  PbOTIDB  WAITIHa-ROOira   fOB   COLOBIB 

Passbhoxbs. — Where  a  colored  wonutn  sues  a  railroad  company  for 
•Jeoting  her  from  a  waiting-room  set  apart  for  whites,  and  she  seeks 
to  establish  her  right  to  the  use  of  such  room  by  eyidence  that  the 
waiting-room  for  colored  people  was  in  a  separate  building  about  one 
hundred  and  twenty-fiTC  yards  from  the  usual  stopping-place  of  the 
trainee  and  therefore  so  far  away  that  she  could  not  use  it  without  tho 
danger  of  missing  her  train,  an  instruction  asked  for  by  the  plaintiff 
that  the  jury  ought  to  find  for  the  plaintiff  if  they  believed  from  the 
testimony  "  that  there  was  no  suitable  room  for  colored  people  in  which 
plaintiff  could  wait  for  the  train,"  should  not  be  modified  by  the  court 
so  aa  to  read  "suitable  or  comfortable  waiting-room,"  since,  with  the 
inserted  words^  it  is  subject  to  the  criticism  of  ignoring  the  questioo 
of  distance. 

Action  by  Eliza  Rose,  a  colored  woman,  to  recover  damages 
for  a  forcible  ejection  from  a  waiting-room  set  apart  for  white 
people  at  Leland,  one  of  the  Btations  on  defendant's  line.  The 
plaintiff  alleged  that  no  suitable  and  convenient  waiting-room 
for  colored  people  had  been  provided  at  Leland;  that  she  was 
obliged  to  change  cars  there  and  wait  for  another  train;  that^ 
not  seeing  any  waiting-room  when  she  alighted,  she  applied 
to  the  conductor,  who  pointed  out  its  position,  about  one  hun- 
dred and  twenty-five  yards  distant  from  the  station  itself, 
but  told  her  at  the  same  time  that  her  train  was  due  in  two 
or  three  minutes,  and  that  she  would  have  no  time  to  go  to 
and  return  from  the  room  before  it  arrived;  that  the  train  waa 
late,  and  failed  to  arrive  for  a  considerable  time;  that  the 
plaintiff,  as  the  night  was  cold  and  damp,  and  she  had  her 
infant  with  her,  not  finding  any  other  suitable  place,  entered 
and  used  the  waiting-room  for  whites,  and  was  thereupon 
forcibly  ejected  therefrom  by  the  servants  of  the  defendant,  or 
at  their  suggestion,  and  abused  and  beaten.    The  evidence 
given  at  the  trial  sustained  the  main  allegation  of  the  plain- 
tiff, and   it  was  also  shown   that  she  was  ejected  by  the 
marshal  of  Leland,  a  peace  officer,  some  testimony  being  also, 
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introdaced  to  ^rove  that,  in  carrying  out  the  expnlrioo.  In 
was  acting  under  the  directions  of  the  defendant's  serrants. 
The  following  are  the  iDstructions  granted  for  the  defendant| 
to  which  the  court  refers  in  its  opinion:  ^*L  The  court  in- 
structs the  jury  thai  the  plaintiff  in  this  cause  can  onlj 
recover  such  damages  as  she  has,  by  the  evidence  produced 
before  themi  shown  that  she  has  sustained;  and  that  if 
plaintiff  baa  failed  to  prove  that  she  has  sustained  either 
actual  or  possible  damages  they  will  find  for  the  defendant 
**$.  The  court  instructs  the  jury  that  the  marshal  of  Leland 
was  an  officer  of  the  law,  and,  as  such,  was  authorized  to 
remove  plaintiff  from  the  waiting-room  provided  and  set 
apart  at  that  place,  hy  defendant,  for  white  people,  if  they 
believe  from  the  evidence  that  the  defendant,  in  January, 
1890,  had  provided  and  set  apart  separate  and  suitable  rooms 
for  the  white  and  colored  races  at  Leland,  and  that  plaintiff 
was  a  colored  woman;  and  that  the  defendant  ia  not  liable  in 
damages  because  of  the  removal  of  plaintiff  from  the  waiting- 
room  set  apart  for  white  people  by  said  officers,  and  her  sub- 
sequent arrest.  "4.  The  court  instructs  the  jury  that  although 
they  may  believe  from  the  evidence  that  the  defendant  failed 
to  provide  suitable  and  convenient  waiting-rooms  for  passen- 
gers at  Ijeland,  the  plaintiff  cannot  recover  damages  therefor 
beyond  or  more  than  they  believe  she  has  shown  by  the  evi- 
dence that  she  has  sustained;  and  that,  if  plaintiff  has  failed 
to  prove  that  she  has  sustained  damages,  they  will  find  for 
the  defendant,  unless  they  believe  from  the  evidence  she  is 
entitled  to  punitory  damages.  '*  5.  The  court  instructs  the 
jury  that,  although  they  may  believe  from  the  evidence  that 
the  waiting-room  at  Leland  provided  and  set  apart  by  the 
defendant  for  colored  people,  was  not  as  convenient  as  that 
provided  for  white  people,  yet,  that  they  did  not  authorize 
plaintiff  to  enter  and  occupy  the  waiting-room  set  apart  at 
that  place  by  defendant  for  white  people;  and,  if  they  believe 
from  the  evidence  that  a  suitable  waiting-room  was  provided 
by  defendant  for  colored  people,  and  that  plaintiff  entered 
and  occupied  that  one  set  apart  for  white  people,  they  will  find 
for  the  defendant.'*  One  of  the  instructions  given  for  the  plain- 
tiff was  as  follows,  the  words  in  italics  being  inserted  by  the 
court:  '^  The  court  instructs  the  jury,  at  the  request  of  the 
plaintiff,  that  if  they  believe  from  the  evidence  that  the  plain- 
tiff was  a  passenger  on  defendant's  train  from  Qreenville,  Mis- 
sissippi, to  Anguilla,  Mississippi,  and  liad  paid  the  amount  of 
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fan  eharged  and  demanded  by  defiandanti  and  that  she  waa 
oairied  by  defendant  to  Leiand,  and  that  defendant's  trains 
were  00  ran  that  plaintiff  had  to  ebange  cars  at  Leland  to  go 
to  Angnillai  and  that  defendant's  south-bonnd  trains  on  the 
main  line  did  not  so  connect  so  as  plaintiff  could  pass  im* 
mediately  firom  one  train  to  another,  without  waiting  for  said 
aonth-bound  train  on  the  main  line,  and  that  plaintiff  was 
eompelled  to  wait  at  Leland  for  said  train  on  the  main  line, 
and  that  defendant's  train  usually  stopped  at  the  hotel  for 
passengers  to  get  off  and  on  said  train,  and  that  plaintiff  was 
inf<Hrmed  by  the  conductor  of  defendant  that  she  did  not  have 
time  to  go  up  to  the  upper  depot,  and  return,  in  time  to  get  on 
•aid  south-bound  train  on  the  main  line,  and  that  defiMidant 
did  not  hayea  suitable  and  com/orfaftle  waiting-room  for  colored 
passengers  at  or  near  enough  to  the  place  where  the  train  on 
•aid  main  line  stopped  for  passengers,  and  that  there  was  no 
aoitable  or  cemfoTt4Me  tvaiitn^room  for  colored  people  in  which 
plaintiff  could  wait  for  said  train,  and  that  by  reason  of  such 
failure  of  defendant  to  furnish  9ueh  waiting-room  for  plaintiff 
and  other  colored  passengers,  plaintiff  was  compelled  to  wait 
cot  in  the  weather  with  her  child,  they  ought  to  find  for  plain* 
tiff,  and  assess  such  damages  as  they  believe,  from  all  the 
circumstances  and  facts  in  evidence^  she  is  entitled  to,  not  to 
exceed  twenty-five  hundred  dollars."  The  verdict  was  for 
the  defendant,  and  plaintiff  appealed  from  the  denial  of  a 
motion  for  a  new  trial. 

O.  W.  Thama$^  for  t^e  appellant. 
Mayes  and  Hairii^  for  the  appellee. 

Campbell,  C.  J.    We  would  affirm  this  judgment  but  for 

erroneous  instructions  for  the  defendant    The  first  contains 

the  erroneous  proposition  that  it  was  necessary  for  the  plain* 

tiff  to  prove  that  she  had  sustained  damages.    Not  so.    The 

law  implies  damages  for  every  wrong.    The  third  instruction 

announces  nonliability  of  the  defendant,  if  the  plaintiff  was 

ejected  from  the  waiting-room  by  an  officer,  without  regard  to 

the  inquiry  whether  the  officer  acted  under  the  direction  of 

the  servant  of  the  defendant,  and  in  what  manner  the  removal 

was  effected.    The  fourth  is  subject  to  the  vice  of  the  first. 

The  fifth  is  objectionable,  in  that  it  directs  a  verdict  for  the 

defendant  without  reference  to  the  manner  of  plaintiff^s  ejec^ 

tion  from  the  waiting-room  for  whites.    Tlie  right  to  cjeot 
aa.  9L  asp^  vok  xxxv.-m 
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•boald  bo  exercised  in  a  proper  way,  and  Uiat  Uiie  was  not 
done  was  one  of  the  matters  in  dispute. 

Theseoond  modification  by  the  court  of  the  first  instmetion 
fiur  the  plaintiff  by  the  words  **  or  comfortable  waiting,''  as 
applied  to  the  waiting-room  for  colored  people,  is  enbjeet  to 
the  criticism  that  it  ignores  distance,  and  had  better  bs 
avoided  on  another  triaL 

Beyersed  and  remanded.  ^^^^^ 

OiTiL  BioBiB  07  OoLOXSD  Pkbsov  OH  RAn.wAT  TsAno-^A  nilwsy 
•ompftnj  is  liable  for  exolnding,  on  aeooont  of  har  oolor,  a  oolorad  woma 
from  a  oar  set  apart  for  ladioa,  and  genUemen  aooompaoiad  hj  ladioas  Cb'fliyi 
0lcR9.O(kr.  WmSanu,  66  IlL  186;  8  Am.  Sep.  641.  The  aeetloii  ol  At 
penal  oode  of  Kew  Tork  proTiding  that  "no  peraon  ean,  hf  reason  of  laoe^ 
eolor»  or  previoas  oondition  of  serritade,  be  ezelnded  from  the  eqnal  enjej* 
nent  of  any  aoeommodation,  facility,  or  priTilege  famished  by  innkeepen 
or  oommon  carriers,*'  eto.,  ii  oonstitationAl:  Peopte  ▼•  Gaff,  110  N.  T.  41Sg 
6  Am.  St.  Rep.  889,  and  note.  In  Miehigan  there  is  an  absohito  sneondi* 
iional  equality  of  white  and  eoUnred  persons  in  all  public  pUeei^  and  a  dit- 
•rimiaation  against  a  colored  person  on  aoooant  of  his  oolor  is  a  gronnd  fior 
the  reeoTery  d  damages:  Ferguaom  ▼•  Oiet,  82  Hiolu  858;  SI  Am.  St.  Bep. 
676,  and  note, 

ClTIL   RiOBTS.— DUTT  07  RaILWOATMI  TO  FURITOB   BqVAL   AOOOmOlkA- 

TI0H8  to  white  and  colored  persons  is  disoassed  in  Lomkrilk  efia  Rff.  (h,  ▼. 
auae^  66  Miss.  662|  14  Am.  St.  Rep.  69^1  and  the  note  thereto^ 

Raoaoads— LiABnjTT  lOB  TioKsr  Aonr  Gausiho  Axbht  or  Pa» 
surasBt  See  Palmer  ▼.  MmthaWm  Rp.  Ob.,  183  N.  T.  861|  tt  Am.  St  Bep. 
689;  and  note;  and  MulUgam  ▼.  Nm  Tot^  ila  i^  Oa,  i»  K.  T.  606}  86 
Am.  St  Rep.  688^  and  note. 
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Armoub    Bbothbbs    Banking   Company   v.  St. 

Louis  National  Bane. 

PU  MONfina,  12.] 

ASTAOHMIIIT.— CoXTOaiTB   StOOK   CaVHOT   Bb  AtTAOHSD  OB  8uBjicm> 

TO  A  QAKBoaam  Psoons  vnlen  th«  uihority  for  that  pnrpott  is 
OTprawly  oonltrrod  by  ttotate. 

ARAGBHnr  07  SlOOK  OV  A  FOBmOV  CORPQBATIOH  IS  not  poflttblo  in  Mis. 
■oari«  beonie  m  to  ineh  oorporatlon  thore  oan  be  no  oompliaiioo  with 
Hm  stetiitM  of  tlM  stato  requiring  the  eheriff  to  leave  with  the  secretary 
of  the  eorporatioa  a  copy  of  the  writ^  and  also  of  his  retam  of  the  ei»> 
ention,  after  sneh  shares  have  been  sold* 

ATTAcmcKirv—CosroaATioira.— Stock  CBBimcAna  Abi  Oklt  tbi  Bvi« 
DBHoa  07  OwHiBSHir  Of  SrooKf  not  the  stook  itself.  Therefore  shares 
•f  stoek  in  a  foreign  corporation  cannot  be  attached  by  lerying  an 
attachment  on  the  certiflcates  of  snob  stook  in  the  stats  iriiere  suit  is 
brooghti 

Horatio  D.  TFood,  for  the  appellant 

Fine  and  AUen^  a/nd  P.  Taykr  Bryan^  for  the  respondent 
Cairns. 

ThomaSi  X  On  the  28d  of  Ootober,  1887,  the  plaintiff 
company  commenced  an  action  of  attachment  against 
Charles  R.  Smith,  a  nonresident  of  this  state,  upon  two 
promissoty  notes,  amounting  to  over  forty-one  thousand 
dollars.  A  writ  of  attachment  was  issued,  and  on  the  same 
day  the  sheriff  summoned  the  St.  Louis  National  Bank,  as 
garnishee,  which,  in  its  answer  to  interrogations,  stated  that 
it  had  in  its  custody  three  certificates  of  stock,  numbers  151, 
152,  and  153,  issued  to  Charles  R.  Smith  hy  the  Colorado, 
Chicago,  and  Texas  Land,  Cattle,  and  Improvement  Com- 
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pany,  a  corporation  organised  under  the  laws  of  Texas,  the 
certificates  being  for  five  hundred  shares  of  stock  in  the 
aggregate  of  the  par  value  of  one  hundred  dollars  each;  that 
these  certificates  had  been  deposited  with  the  garnishee  as 
collateral  security  for  a  note  signed  by  Smith,  payable  to 
J.  J.  Fisher,  for  seven  thousand  dollars,  and  by  the  latter 
indorsed  to  the  bank;  that  on  December  2, 1889,  L.  G.  Calms, 
by  his  agent,  paid  said  note  of  seven  thousand  dollars,  but  at 
the  same  time  notified  said  bank  that  the  amount  of  the  note 
was  tendered  and  paid  by  Cairns  as  the  owner  of  the  shares 
of  said  stock,  and  not  for  the  benefit  or  for  account  of  said 
Smith;  and  the  garnishee  prayed  that  Cairns  be  permitted  to 
interplead  in  the  cause,  and  asked  leave  of  the  court  to  de* 
posit  the  said  certificates  of  stock  with  the  clerk,  to  be  held 
and  disposed  of  in  pursuance  of  the  order  of  the  court.  The 
certificate  was  thus  deposited,  the  garnishee  discharged,  and 
an  order  made  on  Cairns  to  appear  and  sustain  his  claim. 
Smith  made  default,  but  Cairns  appeared  and  filed  a  plea  to 
the  jurisdiction  of  the  court,  as  also  a  motion  to  quash  the 
return  of  the  sheriff  on  the  writ  of  attachment,  on  the  ground, 
among  others,  that  the  said  certificates  of  stock  were  not  sub- 
ject to  the  process  of  garnishment.  The  plea  and  motion 
were  both  sustained,  the  garnishment  proceeding  dismissed, 
and  plaintiff  has  appealed. 

1.  It  is  a  well-settled  principle  of  law  that  stock  in  a  oor- 
poration  cannot  be  attached  or  subjected  to  a  garnishee 
process  unless  authorized  by  express  statute:  Drake  on  At* 
tachments,  tec.  244;  Foster  v.  Potter^  87  Mo.  525;  Plimpton  t. 
BigdofOy  93  N.  Y.  692.  And  the  question  presented  by  this 
record  for  decision  involves  the  construction  of  the  several 
sections  of  our  statute  on  the  subject  of  the  seizure  and  Bale 
of  shares  of  stock  in  a  corporation  under  execution  and  at- 
tachment Section  64D,  Revised  Statutes  of  1889,  provides 
that  ^shares  of  stock  in  any  bank,  association,  joint  stock 
company  or  corporation  belonging  to  any  defendant  in  anjr 
writ  of  attachment  may  be  attached  in  the  same  manner  aa 
the  same  may  be  levied  upon  other  execution.'' 

Turning  to  the  statutes  in  regard  to  executions  we  find 
that  sections  4915,  4924,  4925,  and  4953  in  substance  provide 
that  shares  of  stock  in  corporations  may  be  sold  under  execu* 
tion;  that  when  an  execution  is  issued  against  a  person  own* 
ing  shares  of  stock  in  any  corporation  it  shall  be  the  duty  of 
the  secretary  or  other  officer  to  furnish  to  the  sheriff  a  oertifi* 
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te  of  the  number  of  sharee  held  by  the  defendant,  with  the 
encumbrance  thereon;  that  the  levy  shall  be  made  by  leaving 
a  copy  of  the  writ  with  the  secretary  or  other  officer,  with  a 
certificate  attested  by  the  officer;  that  he  levies  upon  and 
takes  such  shares  to  satisfy  the  execution;  and  that  when 
Buch  shares  are  sold  the  officer  shall  execute  and  deliver  to 
the  purchaser  a  bill  of  sale  conveying  the  same,  and  leave 
with  the  secretary  of  the  corporation  a  copy  of  the  execution 
and  his  return  thereon,  and  the  purchaser  shall  thereupon  be' 
entitled  to  all  dividends  and  stock  and  to  the  same  privi- 
leges as  a  member  of  such  corporation  as  the  debtor  was  en- 
tiaedta 

In  regard  to  these  provisions  we  remark  in  the  first  place 
that,  in  our  judgment,  they  apply  to  domestic  corporations 
alone.  It  is  true  they  are  general  enough  to  embrace  corpo- 
rations of  other  states  and  countries,  but  their  details,  pre- 
scribing the  manner  of  seizing  and  conveying  the  shares  of 
stock,  point  unerringly  not  only  to  corporations  organised 
under  the  laws  of  this  state,  but  also  to  corporations  alone 
whose  place  of  business  is  within  the  county  and  jurisdiction 
of  the  officer  making  the  levy  and  sale.  Beyond  question 
that  provision  requiring  the  secretary  of  the  corporation  to 
furnish  the  sheriflf  with  a  certificate  stating  the  number  of 
shares  held  by  defendant  in  the  execution  applies  to  domestic 
corporations  alone,  for  it  can,  in  the  nature  of  things,  have  no 
vigor  or  force  beyond  the  territorial  limits  of  MissourL  And 
this  is  the  construction  given  a  statute,  couched  in  somewhat 
similar  language,  by  the  court  of  appeals  of  New  York  in 
Plimpton  V.  Bigelow^  93  N.  Y.  692,  where  it  is  said  that  such 
a  statute  ^*has  an  appropriate  application  to  shares  of  domes- 
tic corporations.  Such  corporations  are  completely  subject 
to  the  jurisdiction  of  our  courts,  and  may  be  compelled  to 
recognize  a  title  to  corporate  shares  derived  under  proceed- 
ings by  attachment.  In  respect  to  foreign  corporations  such 
power  does  not  exist,  and  it  could  scarcely  be  expected  that 
the  courts  of  another  state  would  recognize  a  title  to  corporate 
stock  of  its  own  corporations  founded  upon  a  sale  under  an 
attachment  issued  by  courts  against  a  nonresident  when  the 
only  semblance  of  jurisdiction  over  the  property  was  the 
•ervice  of  notice  in  the  attachment  proceeding  upon  an 
l^cer  or  agent  of  the  corporation  here*  •  .  •  •  The  abstract 
entity — the  corporation — ^is  the  owner,  and  only  owner,  of  the 
property.  •  •  •  •  We  do  not  doubt  that  shares  for  the  purpose 
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of  aitaohment  proceedings  may  be  deemed  to  be  in  the  poa- 
session  of  the  corporation  which  issued  them,  but  onlj  at  the 
place  where  the  corporation,  by  intendment  of  law,  always 
remains,  to  wit,  in  the  state  or  country  of  its  creation.  Id  all 
other  places  it  is  an  alien.  It  may  send  its  agents  abroad  as 
any  other  inhabitant  may  do,  without  passing  personally  into 
the  foreign  jurisdiction,  or  changing  its  legal  residence." 
And  it  was  accordingly  held  that  the  statute  applied  to 
domestic  corporations  alone. 

In  the  second  place  we  say  the  court  acquired  no  juriadio- 
tioh  of  the  re$  in  this  case,  because  the  levy  of  the  attachment 
upon  the  shares  of  stock  wholly  failed  to  come  up  to  the  re- 
quirement of  the  statute.  The  sherifiF  did  not — coold  not — 
comply  with  that  provision  requiring  him  to  leave  a  copy  of 
the  writ  with  the  secretary  of  the  corporation.  The  entity — 
the  corporation — was  beyond  his  bailiwick,  and  beyond  the 
confines  of  the  state.  Nor  could  the  sheriff,  for  the  same 
reason,  make  a  valid  transfer  of  this  stock  upon  any  sale  he 
might  make,  the  statute  requiring  him  not  only  to  deliver  to 
the  purchaser  a  bill  of  sale,  but  also  to  leave  with  the  secre- 
tary of  the  corporation  a  copy  of  the  execution  and  his  return 
thereon.  The  simple  seizure  and  sale  of  the  paper  certificate 
is  not  enough.  Notice  to  the  corporation  is  essential  under 
our  statute  to  make  a  valid  levy  and  sa  *. 

2.  But  it  is  earnestly  insisted  that  the  certificates  of  the 
stock  were  choses  in  action,  and  as  such  were  specifically  subject 
to  garnishment  process  under  the  writ  of  attachment.  There 
has  been  much  discussion  as  to  the  nature  of  the  property  of 
a  shareholder  in  the  stock  of  a  corporation.  '*  The  right," 
says  the  court  of  appeals  of  New  York  in  Plimpt<m  v.  Bigelow^ 
98  N.  Y.  692,  *^  which  a  shareholder  in  a  corporation  has,  by 
reason  of  his  ownership  of  shares,  is  a  right  to  participate, 
according  to  the  amount  of  his  stock,  in  the  surplus  profits  of 
the  corporation  on  a  division,  and  ultimately,  on  its  dissolu- 
tion,  in  the  assets  remaining  after  the  payment  of  its  debts. 

Chief  Justice  Shaw,  by  way  of  a  definition  of  .a  share  of 
stock,  says:  **The  right  is,  strictly  speaking,  a  right  to  par« 
ticipate,  in  a  certain  proportion,  in  the  immunities  and  bene- 
fits of  the  corporation;  to  vote  in  the  choice  of  their  officers; 
to  share  in  the  dividends  of  profits,  and  to  receive  an  aliquot 
part  of  the  capital  on  winding  up  and  terminating  the  active 
existence  and  operations  of  the  corporation'':  Fisher  v.  Essex 
Bank^  5  Gray,  873.    Mr.  Justice  Sharswood,  in  NeUer  v.  Kel- 
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lijr,  89  Pa.  St  408|  eaye:  ''A  share  of  stock  is  an  incorporeal^ 
intangible  thing.''  Judge  Holmes,  in  FoBier  ▼•  PotUff  87  Mow 
S26y  says!  "'The  property  interest  of  the  shareholder  is  an  in- 
tangible and  invisible  thing,  and  cannot  be  actually  seized  by 
the  officer.''  And  again,  in  the  same  case,  he  says:  "  Such 
property  it  neither  a  specific  chattel  nor  a  debt,  but  a  mere 
chose  in  action."  But  be  that  right  what  it  may,  certificates 
of  stock  are  not  the  stock  itself— they  are  but  evidence  of  the 
stock;  and  the  stock  itself  cannot  be  attached  by  a  levy  of 
attachment  on  the  certificate.  As  was  well  said  by  the 
supreme  court  of  Pennsylvania:  '*  Stock  cannot  be  attached 
by  attaching  the  certificate  any  more  than  lands  situate  in 
another  state  can  be  attached  by  an  attachment  in  Pennsyl« 
vania  served  on  the  title  deeds  to  such  land  ":  Cook  on  Cor- 
porations, see.  486.  **  Shares  of  stock  in  a  corporation  are 
personal  property,  whose  location  is  in  that  state  where  the 
corporation  is  created Considered  as  property  sepa- 
rated from  its  owner,  stock  is  in  existence  only  in  the  state  of 
the  corporation":  Cook  on  Corporations,  sec.  486. 

In  Young  v.  South  Tredegar  Iron  Co,^  86  Tenn.  189,  4  Am. 
St.  Rep.  762,  the  supreme  court  of  Tennessee  said:  ^  If  the 
presence  within  the  state  of  the  stock  certificates  was  essential 
in  determining  the  ritiu  of  the  stock,  then  it  is  admitted  that 
the  certificates  were,  both  in  contemplation  of  law  as  well  at 
in  fact,  with  the  person  of  Powell,  who  was  a  nonresident 
But  these  stock  certificates  were  the  mere  evidences  of  the 
ownership  of  the  shares — indicia  of  his  interest  in  the  earn- 
ings and  profits  of  the  company.  Their  seizure  by  an  execu- 
tion or  by  an  attachment  would  not  be  a  seizure  or  levy  upon 
the  stock  itself  without  more.  Notice  to  the  corporation,  or 
to  the  officer  having  charge  of  the  books  of  the  company,  is 

essential  in  case  of  execution Hence  the  locality  of 

the  paper  certificates,  or  their  actual  seizure,  is  unimportant." 

In  Foiier  ▼.  Potter,  37  Mo.  626,  this  court  held  that  without 
an  express  statute,  shares  of  stock,  even  of  domestic  corpora- 
tions, could  not  be  seized  as  personal  property  or  evidences  of 
debt;  and  if  this  cannot  be  done,  it  is  too  plain  for  argument 
that  the  shares  of  stock  in  a  foreign  corporation  cannot  be 
levied  on  by  simply  seising  a  certificate  which  may  happen 
to  be  in  this  state. 

It  is  not  necessary  in  this  case  to  define  the  limits  of  legis- 
lative power  to  authorize  the  seizure  and  sale,  under  judicial 
process  for  the  payment  of  debts,  of  certificates  of  stock  of 
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foreign  oorporatlont  found  in  this  state.  It  is  snffieieat  ibr 
our  present  purpose  to  say  that  the  legislature  has  not  yet 
seen  proper  to  go  that  far.  Our  statute  in  regard  to  the  sale 
of  shares  of  stock  under  attachment  and  execution  applies, 
as  we  have  seen,  to  domestic  corporatioDS  only,  and  it  poiDta 
out  a  specific  mode  by  which  the  levy  and  sale  must  be  made, 
which  in  this  case  was  not  and  could  not  be  pursued* 

The  judgment  will  be  affirmed. 

AU  concur. 


Attaohmimt  or  Goeposatb  Stock. — ^Thia  qaeation  is  disciiBsed  in  JTeoe- 
kiff  T.  /.  Stone  etc  Live  Stock  Co.,  83  Tex.  467;  29  Am.  St.  Rep.  6701  and 
aoto,  In  which  all  the  oases  in  this  series  discnssing  this  subject  are  oollsetad. 
See  also  the  notes  to  Coit  r.  Ives,  81  Am.  Dec  1S9,  as  to  whether  stoek  is 
liable  to  attachment  against  the  ▼endor,  and  Combe  t.  Jordan^  S8  Aa.  Doa 
830,  aa  to  whether  oorporate  stock  is  iubjeot  to  ezecatioai 


State  v.  Augustinh. 

[IIB  MIBBOXTBI,  21.] 

PVBUO  OmoBBS,  Powss  TO  AooBPT  RssioNATiON  OF. — ^In  tho  abseaoe  e( 
express  statutory  enactment,  the  power  to  accept  the  resignation  of  a 
public  officer  is  vested  in  the  authoritj  which  has  the  power  to  appoint 
a  successor  to  fill  the  vacancy. 

Public  OmcBBS— Rsquisitibs  or  a  Valid  Resignation. — A  resignation  of 
a  public  office  need  not  be  in  any  particular  form.  It  is  sufficient  that 
the  incumbent  evince,  by  parol  or  in  writing,  a  purpose  to  relinquish 
the  office;  that  this  purpose  be  communicated  to  the  proper  authority, 
and  that  the  resignation  be  accepted,  either  in  terms  or  by  aomethiog 
tantamount  to  an  acceptance,  such  as  the  appoiutment  of  a  suooessor. 

PoBLio  Omonui — Rboalung  Resio  nation. — When  a  resignation  of  a 
public  officer  has  been  communicated  to  the  proper  authority,  and  by 
him  accepted,  whether  formally  or  by  the  appointment  of  a  suooeasor, 
it  is  beyond  recall,  and  cannot  afterwards  be  withdrawn.  Nor  is  this 
result  changed  by  the  fact  that  a  formal  commission  was  not  Issued  ts 
the  new  incumbent  until  some  days  after  the  governor  was  notified  that 
the  former  incumbent  wished  to  withdraw  his  resignation. 

William  Heren,  P.  Mercer j  and  T.  H,  Ensor^  for  the  appellauk 

E.  S.  KdUyy  David  Rea^  J.  A.  fiVrnder^,  and  Booker  and  WUr 
UamSf  for  the  respondent. 

Macfablane,  J.  This  is  a  proceeding  by  quo  wirramio  to 
test  the  title  of  defendant  to  the  oflSce  of  treasurer  of  Andrew 
eounty.  It  was  commenced  in  the  circuit  court  of  Andrew 
county,  but  was  removed  by  change  of  venue  to  Buchanan 
eounty,  where  a  judgment  of  ouster  was  rendered  against 
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defendant,  who  appealed.  Frons  the  evidenoe  the  fellowing 
eondosion  of  facta  are  fairlj  dedncible. 

On  the  twenty-fifth  day  of  Jane,  1889,  defendant,  John 
Augustine,  being  then  treasurer  of  said  county,  tendered  to 
the  oonnty  court  of  said  county  his  written  resignationi 
intending  to  resign,  vacate,  and  surrender  said  office.  The 
county  court  thereupon  made  an  order  of  record  accepting 
the  resignation,  and,  in  the  presence  and  by  consent  of 
defendant,  directed  the  county  clerk  to  certify  the  resignation 
to  the  governor  of  the  state,  in  order  that  the  vacancy  might 
be  filled,  which  was  done.  These  certificates  were  received 
by  the  governor,  and  afterwards,  oa  the  28th  of  Jane, 
he  appointed  relator,  Nicholas  Kirtley^  treasurer  of  said 
county  as  successor  of  defendant,  and  directed  the  secretary 
of  Btate  to  issue  a  commission.  Owing  to  necessary  formali- 
tiee,  the  commission  was  not  issued  until  July  6th  next  there- 
after, but  Eirtley  had  notice  of  his  appointment  not  later 
than  the  thirtieth  day  of  June.  On  the  first  day  of  July 
defendant  lodged  with  the  county  court  a  writing  by  which 
he  undertook  to  withdraw  his  resignation,  and  on  the  same 
day  he  telegraphed  his  withdrawal  to  the  governor. 

This  appeal  seems  to  have  been  taken  in  the  first  instance 
to  the  Kansas  City  court  of  appeals,  and  from  there  trans- 
ferred to  this  court,  for  the  reason  that  the  proceeding 
involved  the  title  to  an  office  under  the  state,  which  gave 
exclusive  jurisdiction  to  the  supreme  court.  We  find  with 
the  papers  on  file  an  opinion  written  by  Judge  Gill  of  said 
court  of  appeals,  which  we  think  clearly  expresses  the  law  in 
the  case,  and  which  we  adopt  as  the  opinion  of  this  oourt 
It  is  as  follows; 

'^  It  is  well-established  law,  that,  in  the  absence  of  express 
statutory  enactment,  the  authority  to  accept  the  resignation 
of  a  public  officer  rests  with  the  power  to  appoint  a  successor 
to  fill  the  vacancy.  The  right  to  accept  a  resignation  is  said 
to  be  incidental  to  the  power  of  appointment:  1  Dillon  on 
Municipal  Corporations  8d  ed.,  sec.  224;  Mecfaem  on  Pub- 
lic Offices,  sec  413;  Van  OrsdaU  v.  Hazard^  8  Hill,  243; 
SiaU  V.  Boecher^  66  Mo.  17. 

^  By  seotion  11,  article  6,  Constitution  of  Missouri,  it  is 
provided  that:  *  when  any  office  shall  become  vacant,  the 
governor,  unless  otherwise  provided  by  law,  shall  appoint  a 
person  to  fill  such  vacancy,'  etc.  It  seems  that  no  provision 
exists  in  our  statutes  for  filling  the  vacancy  of  county  treas- 
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orer.  Hence  It  follows  that  the  power  of  appointmeol 
remains,  as  directed  by  the  constitutioni  with  the  gOTemor. 
And  the  authority  to  fill  the  vacancy  being  with  thegoyemcv; 
here  likewise  rests  the  power  to  accept  the  resignatioii.  In 
order  then  to  create  a  vacancy  in  the  oflSce  held  by  Angaatino 
his  resignation  mn£t  have  been  lodged  with  the  governor,  and 
by  the  governor  accepted.  There  being  no  particular  modo 
pointed  out  by  statute  or  by  the  constitution,  this  resignation 
may  be  in  writing  or  by  paroL  No  particular  form  if 
required.  It  is  only  necessary  that  the  incumbent  evince  a 
purpose  to  relinquish  the  office — that  this  purpose  be  com- 
municated to  the  proper  authority,  and  that  this  resignation 
be  accepted  either  in  terms  or  something  tantamount  thereto, 
such  as  appointing  a  successor,  etc.:  EdtoardB  v.  UmiUd 
Statei,  103  U.  8.  471-474;  People  v.  Board  of  Police,  26  Barb- 
602;  Mechem  on  Public  Offices  and  Officers,  section  414 
et  seq. 

**  When  this  resignation  shall  have  been  communicated  to 
the  proper  authority  and  the  same  shall  be  accepted — ^whether 
formally  or  by  the  appointment  of  a  successor — ^it  is  beyond 
recall,  it  cannot  then  be  withdrawn:  Mimmact  v.  United 
States,  97  0.  8.  426. 

"In  view  then  of  these  principles  it  would  seem  that 
defendant  Augustine  had  accomplished  a  complete  resign 
nation  of  the  office  to  which  he  was  elected.  It  is  clear  that 
he  and  the  members  of  the  county  court  assumed  the  law  to 
require  his  resignation  to  be  presented  to  the  county  court. 

"In  this  they  were  clearly  mistaken,  since,  as  already 
shown,  the  governor  of  the  state,  the  appointing  power,  was  the 
proper  party  to  whom  the  resignation  should  have  been 
tendered.  However  defendant's  resignation  was,  by  his 
knowledge  and  consent,  forwarded  to  the  governor,  and  he 
acted  thereon  by  designating  a  successor,  and  this  too  before 
defendant  made  any  effort  to  withdraw  such  resignation. 
This  conduct  on  the  part  of  Augustine  signified  a  complete 
renunciation  of  the  office — ^a  resignation — and  there  was  by 
the  governor  such  an  acceptance  as  constituted  a  vacancy. 
The  naming  a  successor  (though  a  formal  commission  had 
not  been  made  out)  committed  the  governor  to,  and  at  law 
constituted  an  acceptance  of,  Augustine's  resignation:  Miwh 
mack  V.  United  States,  97  U.  8.  426;  Mechem's  Public  Offices 
and  Officers,  sec.  415. 

**  The  case  at  bar  is  one  quite  different  from  State  v.  Boechr^ 
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66  M01.9 17,  BO  confidently  relied  npon  by  defendant's  coansel. 
There  Boeeker,  on  August  9^  1872,  tendered  his  resignation 
as  county  clerk,  to  take  effect  December  81st  following,  by 
filing  the  same  with  the  county  court.  On  September  9th 
Boecker  told  Van  Buskirk  that  he  intended  to  withdraw  his 
resignation.  On  September  14th  Van  Buskirk  presented  to 
the  governor  a  certified  copy  of  Boecker's  resignation  with 
copy  of  the  order  of  county  court  accepting  same,  and  secured 
hie  (Van  Buskirk's)  appointment.  This  was  done,  however, 
against  the  consent,  express  wishes,  and  protest  of  Boecker, 
quite  the  reverse  of  the  case  here.  It  was  there  held,  as  we 
have  decided,  that  a  deposit  of  the  resignation  with  the 
county  court  was  a  mere  nullity;  and  that  to  constitute  a 
resignation  it  should  have  been,  with  the  knowledge  and  con- 
sent of  Boecker,  lodged  with  the  governor  and  by  him 
accepted.  The  evidence  in  the  case  at  bar  satisfactorily 
establishes  the  fact  that  Augustine  consented  and  agreed  that 
bis  resignation  should  be  forwarded  to  the  governor,  and  this 
was  done,  and  the  governor  acted  thereon  before  defendant 
attempted  to  withdraw  the  same." 

Judgment  of  the  circuit  court  a£Srmed. 

All  concur.  ^__^^ 

Ot'FicxRS — FoBM  or  Rbsiovation.— An  office  may  be  redgned  by  parols 
Stale  r.  AUen,  21  Ind.  616;  83  Am.  Dee.  367,  and  note. 

Ofiiobbs— RinoHATioir— PowxB  to  Recall.— A  reeignation  sent  to  the 
fOT«mor  to  take  effect  immediately  cannot  be  withdrawn  even  with  the 
eooaeat  of  the  governor:  State  r.  ifaicM,  48  Ind.  106;  13  Am.  Rep.  884b 
Until  a  resignation  hat  been  accepted  it  is  inoperative,  and  the  officer  re* 
mains  in  offices  Coieman  v.  Sands^  87  Vs.  689;  State  v.  CtayUmt  27  Emu, 
442|  41  Am.  Rep.  418,  and  noto. 


Mubpht  v.  Gablin. 

[U8  MinOTTBI,  112.] 

WxLLa—IimiiT  OF  TiafTATOK  GoYSRNS.— A  court  can  best  asoertafn  the 
tme  intent  and  meaning  of  a  testator  by  putting  itself,  as  far  as  may  bo 
in  his  place,  and  reading  all  the  directions  of  his  will  in  the  light  of  his 
enviroument  at  the  time  it  was  made.  When  that  intent  and  meaning 
oan  be  in  thie  way  clearly  ascertained,  all  technical  rules  and  adjudi* 
oated  oases  in  other  jurisdictions  standing  in  the  way  of  its  ozeootioa 
■rast  be  disregarded. 

Wnxs— Phsoatort  Trusts.— No  particnlar  form  of  ezpreesion  Is  reqnisito 
to  create  a  precatory  trust.  Words  of  recommendation,  request,  en* 
treaty,  wish  or  expectation  will  impose  a  bindiiig  duty  on  a  devisee  or 
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kgatet  bj  way  of  tratt^  proTidad  the  tastator  bM  pointed  amU  with 
■nfficient  dMumaoi  and  oertainiy,  the  nibjoel  matter  aad  tbs  d^oot  «f 
tfao  trust;  nor  will  the  fact  that  the  testator't  whole  estate  ii  iHipoeml  of 
in  abeolute  tenii%  before  the  preoatoty  worde  oeear  in  tfao  InotnoMBi^ 
prevent  the  tnut  from  attaching. 

Wiixft— PRWUTOBT  TBV8n»  Whsv  DmnoD  «o  Sznc.— Lt  deterauniif 
whether  a  preeatory  tniet  ia  raised  by  a  will,  the  eaaential  point  i^ 
whether,  looking  at  the  whole  oontenta  of  the  inatnimont^  it  afaoold  W 
inferred  that  the  testator  intended  to  impoee  an  obligatioin  on  hia  devi- 
aeea  or  legateea  to  earry  hia  wiahea  into  effeot^  or  whether,  liatring  ex- 
preaaed  hia  wishea,  he  intended  to  leavo  it  to  them  lo  oany  oat  aaek 
wiahea  or  not  at  their  diacretton. 

Wnxa,  Ck)]i8TBncTTov  of^Pbxoatobt  Tborb— Extbhod  Uimm  nr 
ExcLUSio  ALTEBiua— A  preeatory  tmat  ia  eraated  by  tiie  foUowiag 
elanae  in  a  will:  "It  ia  my  wiah  and  deaire  that  my  wife  oootinne  te 
provide  for  the  care,  oomfort»  and  edneatioB  of  T.  J.  IL,  now  aged 
nearly  five  yeara,  who  haa  been  raised  aa  a  member  of  my  family  ainea 
hia  infancy,  and  to  make  suitable  provision  for  him  in  oaae  of  hnr  deatl^ 
providing  that  he  continne  to  be  a  dntifal  ehild  to  her  and  ahoiwa  hias- 
aelf  worthy  of  auoh  oonsideration." 

Rowell  and  Ferrias,  Rdssieur  and  Schnurvuuher^  and  /•  JZ 
Zumbalen^  for  the  appellants. 

R.  A,  Bakewell  and  J.  L.  HomBly^  for  the  reflpondenL 

Bbacb,  J.  This  is  an  action  in  the  nature  of  a  bill  in 
equity  to  enforce  a  precatory  trust  alleged  to  arise  under  the 
will  of  John  Whelan,  who  died  January  9, 1882.  The  will  is 
dated  May  13, 1880,  and  provides  as  follows: 

**  First.    For  payment  of  debts  and  funeral  expenses. 

'*  Second.  Legacy  ef  $1,600  to  the  testator's  sister,  Ifaiy 
Conners. 

''  Third.  Legacy  of  $1,000  to  Mollis  Curran,  the  child  ol 
the  testator's  niece,  Ann  Conners. 

*^  Fourth.  Legacy  of  $1,000  to  John  Cullinane  in  recogni- 
tion of  many  years  of  faithful  service. 

''  Fifth.  I  give,  bequeath  and  devise  all  the  rest  of  mj 
property,  both  real  and  personal,  and  of  every  kind,  natue 
and  description,  unto  my  dearly  beloved  wife,  Margaret,  and 
to  her  heirs  and  assigns  forever,  to  have  and  to  hold  the  said 
property  with  all  privileges  and  appurtenances  thereto  be- 
longing unto  my  said  wife,  Margaret,  and  to  her  heirs  and 
assigns  forever. 

'^  Sixth.  It  is  my  wish  and  desire  that  my  wife  continos 
to  provide  for  the  care,  comfort  and  education  of  Thomas 
Joseph  Murphy,  now  aged  nearly  five  years,  who  has  been 
raised  as  a  member  of  my  family  since  his  infancy,  and  te 
make  suitable  provision  for  him  in  case  of  her  death,  provid* 
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ing  that  he  continue  to  be  a  dutiful  child  to  her  and  shows 
biniself  worthy  of  such  consideration.'' 

After  the  death  of  Whelan,  his  widow,  the  said  Margareti 
intermarried  with  William  P.  Smythe,  and  afterwards  died 
intestate,  seised  of  certain  real  estate  situate  in  the  city  of 
St  Louie  and  described  in  the  petition,  purchased  by  her 
during  her  widowhood,  with  the  proceeds  of  property  acquired 
by  her  by  said  wilL  The  defendants  are  the  heirs  at  law  of 
the  said  Margaret. 

The  circuit  court  found  for  the  plaintiff,  awarding  him  the 
gross  sum  of  ten  thousond  dollars,  and  charged  the  same  at 
a  lien  upon  said  real  estate,  and  defendants  appealed. 

The  testator  by  his  will  appointed  his  wife  sole  executrix 
thereof  without  bond.  At  the  time  he  executed  the  will,  and 
at  the  time  of  his  death,  he  was  possessed  of  a  large  estate, 
and  was  living  in  a  style  befitting  that  estate,  which  was  the 
fruit  of  his  own  economy  and  industry.  His  widow,  after 
paying  all  the  specific  legacies  contained  in  the  will,  funeral 
expenses  and  other  liabilities,  received  of  the  personal  estate 
as  sole  legatee  under  the  will,  as  appears  from  her  last  settle* 
ment  made  April  16,  1884,  the  sum  of  eighty-six  thousand 
six  hundred  and  thirty  dollars  and  thirty-nine  cents  in  cash  or 
its  equivalent.  The  testator  and  his  wife  had  no  children. 
The  plaintiff,  who  is  a  minor,  suing  by  his  next  friend  (at  the 
time  of  the  trial  of  the  age  of  fifteen  years)  was  taken  by  Mrs. 
Whelan  when  he  was  eighteen  months  old  to  be  reared  as 
her  own  child.  He  was  then  an  orphan,  the  son  of  respect- 
able parents,  and  under  the  control  of  his  mother  s  relations, 
his  father  and  mother  both  having  died  but  a  short  time  be- 
fore. He  was  never  formally  adopted  by  the  testator,  but 
was  taken  into  his  family,  given  his  surname,  and  ever  after- 
wards treated  as  a  favorite  son  by  him  and  his  wife  until  they 
died,  and  never  found  out  that  he  was  not  their  son  until 
after  Mrs.  Whelan's  death.  He  was  about  seven  years  old 
when  Mr.  Whelan  died,  and  about  ten  when  Mrs.  Whelan 
died,  was  a  dutiful  child  and  fully  reciprocated  the  affection 
of  his  supposed  parents. 

1.  The  cardinal  rule  prescribed  by  the  legislature  of  this 
state  for  '*  all  courts  and  others  concerned  in  the  execution  of 
last  wills"  is  to  "  have  due  regard  to  the  directions  of  the  will 
and  the  true  intent  and  meaning  of  the  testator  in  all  matters 
brought  before  them":  Revised  Statutes,  1889,  sea  8916. 
The  true  intent  and  meaning  of  the  testator  can  be  best 
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ascertained  by  the  courts  and  thoee  concerned  In  the  execu- 
tion of  willB  by  putting  themselves,  so  far  as  may  be,  in  the 
place  of  the  testator  and  reading  all  his  directions  therein  con- 
tained in  the  light  of  his  environment  at  the  time  it  was 
made:  Hall  r.  Stephem,  65  Ho.  670;  27  Am.  Rep.  302;  Noi 
V.  Kern,  93  Mo.  373;  8  Am.  St.  Rep.  544;  Suydam  y.  Tkaj^, 
94  Ma  49;  Munro  y.  CoUina,  95  Mo.  83;  SmaU  t.  Fidd,  102 
Mo.  104;  Long  r.  TimrM,  107  Mo.  612.  When  that  intent  and 
meaning  can  be  thus  clearly  ascertained,  then  all  technical 
rales  and  adjudicated  cases  in  other  jurisdictions  that  would 
stand  in  the  way  of  its  execution  must  be  disregarded* 

In  8ehmueker*9  £9tate  t.  Redj  61  Ma  592,  the  prevailing 
doctrine  in  regard  to  precatory  trusts  was  recogniaed  to  be 
*^  that  no  particular  form  of  expression  is  requisite  in  ardea 
to  create  a  binding  and  valid  trust;  and  that  words  of  recom- 
mendation, request,  entreaty,  wish,  or  expectation  will  impose 
a  binding  duty  npon  the  devisee  by  way  of  trust,  provided 
the  testator  has  pointed  out  with  sufficient  clearness  and  cer- 
tainty both  the  subject  matter  and  the  object  of  the  trust** 
This  rule  was  again  recognized  by  this  court  in  Nae  v.  ^era, 
93  Ma  373,  8  Am.  St.  Rep.  544,  in  which  it  was  said:  ""In 
this  class  of  cases  the  difficulty  is  not  as  to  what  the  rule  is, 
but  as  to  its  application."  ^  Every  case  must  depend  npon 
the  construction  of  the  particular  will  under  consideration. 
The  point  really  to  be  determined  •  •  .  •  is,  whether  looking 
at  the  whole  context  of  the  will  the  testator  intended  to  impose 
an  obligation  on  his  legatee  to  carry  his  wishes  into  effect,  or 
whether  having  expressed  his  wishes,  he  intended  to  leave  it 
to  the  legatee  to  act  on  them  or  not  at  his  discretion":  1  Perry 
on  Trusts,  3d  ed.,  sea  114.  Bigelow,  C.  J.,  in  Warner  v, 
BateSf  98  Mass.  276,  says  in  regard  to  this  rule:  **  The  criti- 
cisms which  have  been  sometimes  applied  to  this  rule  by  text- 
writers  and  in  judicial  opinions  will  be  found  to  rest  mainly 
on  its  application  in  particular  cases,  and  not  to  involve  a 
doubt  of  the  correctness  of  the  rule  itself  as  a  sound  principle 
of  construction.  Indeed,  we  cannot  understand  the  force  or 
validity  of  the  objections  urged  against  it,  if  care  is  taken  to 
keep  it  in  subordination  to  the  primary  and  cardinal  rule 
that  the  intent  of  the  testator  is  to  govern,  and  to  apply  it 
only  where  the  creation  of  a  trust  will  clearly  subserve  that 
intent." 

As  thus  explained  this  rule  was  applied  by  this  court  in  the 
ease  of  Noe  ▼.  Kern,  93  Ma  367;  8  Am.  St.  Rep.  644.    In  that 
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eaae  aohildless  married  couple  had  taken  two  children  to 
miBe.  The  wife  was  poBsesaed  of  an  estate,  and  died  before 
her  hueband.  The  children  were  the  offepring  of  the  wife's 
deceased  brother;  they  were  both  frail,  in  bad  health,  and 
without  any  means  of  support  They  had  been  taken  into 
the  family  and  treated  as  the  children  of  the  testatrix  and 
her  husband,  though  never  legally  adopted.  The  wife  by  her 
will  devised  and  bequeathed  all  her  estate  to  her  husband 
absolutely,  and  added,  '*  I  make  this  bequest  in  the  full  faith 
that  my  husband  will  properly  provide  for  the  two  children 
of  my  deceased  brother  Simeon,  whom  we  have  undertaken 
to  raise  and  educate,''  and  appointed  her  husband  executor  of 
her  will.  He  died  two  days  after  the  death  of  his  wife  with- 
out having  made  any  provision  in  his  will  for  the  children. 
And  we  held  that  the  property  devised  to  the  husband  was 
charged  by  the  will  with  a  trust  for  the  benefit  of  the  children. 

That  case  is  strikingly  analogous  to  the  one  in  hand,  and 
most  of  the  objections  urged  against  a  similar  holding  here 
are  answered  in  the  opinion  in  that  case.  As  in  that,  so  in 
this,  case,  both  the  subject  matter  and  object  of  the  trust  are 
pointed  out  with  sufficient  clearness  and  certainty.  The  pre- 
catory words  in  this  case  are  a  positive  and  unequivocal  ex- 
pression of  the  wish  and  desire  of  the  testator;  and  the  fact 
that  the  whole  estate  is  bequeathed  absolutely  and  im  mediately 
before  the  precatory  words  are  used,  ought  not  in  this,  as 
they  did  not  in  that,  case  prevent  the  trust  from  attaching — 
provided  such  was  the  intention  of  the  testator:  Knight  ▼• 
Knight,  8  Beav.  172;  Bohon  v.  Barrett,  79  Ky.  878;  Warner 
y.  Bate8y9S  Mass.  274;  Erictsan  v.  WUlard,  1  N.  H.  217;  Knox 
v.  Knox,  59  Wis.  172;  48  Am.  Rep.  487;  Colton  v.  Colton,  127 
U.  S.  800;  Hill  on  Trustees,  71;  1  Jarman  on  Wills,  680. 

So  that  we  recur  to  the  main  proposition,  as  stated  by  Mr. 
Perry:  Did  the  testator,  in  this  will,  having  expressed  his 
wishes,  intend  to  impose  an  obligation  upon  his  legatee  to 
carry  them  out;  or  to  leave  her  to  act  on  them  or  not  at  her 
discretion?  In  considering  this  question  it  is  to  be  remem- 
bered that  the  devisee  is  the  wife  of  the  testator,  between 
whom  it  is  not  expected  that  commands  would  be  expressed 
in  such  forcible  language  as  between  strangers:  Warner  Y. 
Bates,  98  Mass.  274;  Knox  ▼.  Knox,  59  Wis.  172;  48  Am.  Rep. 
487.  That  not  only  as  wife  and  legatee  receiving  the  great 
bulk  of  his  estate  was  her  conscience  charged  with  the  duty 
out  of  the  abundance  of  the  estate  given  her  to  make  provi* 
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Bion  for  this  child;  but  that,  as  executrix,  she  was  charged  hj 
him  and  by  the  law  with  the  duty  of  carrying  out  ''his  di- 
rections,'' according  to  the  true  intent  and  meaning  of  the 
testator.    That  it  was  his  intention  that  she  should  be  im- 
peratively charged  with  that  duty  is  apparent  from  the  cir- 
cumstancea  surrounding  the  transaction,  as  well  as  upcm  tbm 
face  of  the  will.    Here  was  a  helpless  infant,  an  affeciioDafte 
boy,  reared  in  his  family  without  means  and  without  firiende 
to  assist  him  in  the  battle  of  life,  taught  to  regard  the  testa- 
tor as  his  father  and  to  look  to  him  for  protectioDi  and  £or 
whom  beseems  to  haye  had  a  father's  afifection;  a  woman 
young  enongh  to  contract  future  marital  relations  that  might 
seriously  interfere  with  the  protection  which  he  knew  she  was 
then  disposed  to  give  biro.    Is  it  not  more  reasonable  that  be 
should  have  intended  to  make  the  provision  for  him  obliga- 
tory upon  his  wife  rather  than  to  leave  his  fate  to  the  whim 
and  caprice  of  herself  or  some  future  husband?    If  this  boy 
had  been  the  testator's  natural  bom  son,  who  would  have  a 
doubt  of  it?    And  yet  he  seems  to  have  entertained  the  same 
sort  of  affection  for  this  boy  '^  who  had  been  raised  as  a  mem- 
ber of  bis  family  sinoe  his  infancy."    Why  then  make  a  dis- 
tinction in  interpreting  his  will?    That  his  wife  was  to  be 
charged  with  the  obligation  '*  to  continue  to  provide  for  the 
care,  comfort,  and  education"  of  the  child,  and,  *'in  case  of 
ner  death,  make  a  suitable  provision  for  him,"  seems  mani- 
fest from  the  faot  that  he  placed  in  the  will  itself  the  condi- 
tion upon  which  she  was  to  be  released  from  that  obligation, 
L  e.,  ^  Should  he  show  himself  unworthy  of  such  comddera- 
tion."    There  was  no  necessity  for  this  provision,  if  his  wiib 
was  to  have  unlimited  discretion  to  provide  for  the  plaintiff 
or  not,  as  she  might  choose.    He  named  the  oondition  and 
(expressio   tmius  exelurio  alteriiu)y  the  only  condition  upon 
which  her  failure  to  execute  his  wishes  in  that  behalf  should 
be  excused.    Hence,  the  condition  being  performed,  the  duty 
became  imperative. 

In  the  will  and  the  circumstances  of  this  case  is  found  an 
apt  illustration  of  the  testator's  idea  of  the  differenoe  between 
an  unlimited  discretion  and  the  ^obligatory  character  of  this 
provision  thereof  Before  this  boy  had  been  taken  into  the 
testator's  family,  another  child  had  been  so  taken  by  him  and 
bis  wife.  She  was  some  years  older  than  the  plaintiff,  and  a 
relative  of  the  testator,  and  he  seems  to  have  been  sincerely 
attached  to  her  also.    To  this  child,  MoIIie  Curran,  be  made 
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a  8j)ecific  bequest  of  one  thousand  dollars,  and  about  her  said 
nothing  more,  bat  left  her  future  oomfort  and  edneation  to 
be  provided  for  or  not,  as  his  wife  might  choose.  The  provi- 
aion  for  the  plaintiff  is  in  striking  contrast  with  his  action  in 
respect  to  her,  and  he  certainly  did  not  intend  to  leave  him 
in  a  like  condition  dependent  entirely  upon  the  good-will  of 
his  wife,  or  he  would  doubtless  have  treated  him  in  his  will 
in  like  manner. 

That  the  force  of  her  obligation  to  provide  for  the  pldntiff 
was  recognised  by  Mrs.  Whelan  is  evidenced  by  the  fact  that 
dnring  her  life  she  continued  to  provide  for  his  care,  comfort, 
and  education,  and  frequently  told  her  second  husband  that 
she  intended  to  leave  him  the  very  property  sought  to  be 
charged  in  this  case.  That  it  was  the  duty  of  Mrs.  Whelan 
to  make  a  suitable  provision  for  the  plaintiff  cut  of  the  estate 
which  her  husband  bequeathed  her,  we  think  is  evident  from 
what  has  been  said,  and,  she  having  died  without  having  done 
8O9  a  court  of  equity  ought  to  make  that  provision  for  him. 

In  view  of  the  amount  of  the  estate  bequeathed,  the  mode 
of  life  to  which  the  testator  and  his  wife  had  accustomed  this 
plaintiff,  and  the  reasonable  expectations  that  would  be  en- 
gendered by  the  treatment  which  he  received  from  his  sup* 
poeed  parents  during  their  lives,  the  amount  allowed  by  the 
circuit  court  was  entirely  reasonablsi  and  its  decree  will  be 
affirmed. 

All  concur  except  Babclat,  J.,  not  sitting. 

WiLLflL^lNTXHT  Or  Tbstatob  Govxrns  in  the  oonstrnotioii  of  a  wVI^ 
and  wiU  be  giTen  effect  when  not  againat  pnblio  policy  or  in  contraveutioa 
of  law:  Dkkuon  r.  DichUon,  138  III  641;  32  Am.  St.  Rep.  163^  and  notef 
OreatM  r,  Ortene,  125  N.  T.  606;  21  Am.  St.  Rep.  743»  and  note;  MorrUom 
T.  8e$8ioiu,  70  Mich.  297;  U  Am.  St.  Rep.  600,  and  note. 

Wills— Imtxmt  or  Testator — From  What  Oathbrsd.  — The  intent  of 

the  testator  must  be  gathered  from  a  oonsideration  of  the  oontenti  of  the 

entire  will:  L'Eloumeau  r.  Benquenel,  89  Mich.  428;  28  Am.  St.  Rep.  810| 

TUden  t.  Oreen,  130  N.  T.  29;  27  Am.  St.  Rep.  487,  and  note;  OcAd  t. 

WoV,  US  K.  7.  405;  10  Am.  Si  Rep.  464,  and  note. 

Preoatoet  TRUflTs^No  Form  or  Words  Nbobbbabt  to  Oriate.— No 

oertain  form  of  words  is  necessary  in  creating  a  trust,  but  the  intentioa 

Esnst  be  complete  and  plainly  manifest:  EstaU  qf  Smithy  144  Pa.  St.  428;  27 

Am.  St.  Repw  641,  and  note.    The  intent  of  the  testator  to  oreate  a  tmst 

EMEt  be  apparent  from  the  face  of  the  will,  as  a  tmst  will  not  be  created  by 

llio  mere  nse  of  words  of  trnst  or  oonfidenee:  BoifU  t.  Boifle^  163  Pa.  81. 

108;  M  Am.  St  Rep.  629,  and  note  with  cases  collected;  SeamontU  t.  ffodg$^ 

S6  W.  Ya.  304;  32  Am.  St  Rep.  864^  and  note;  Oood  t.  Fkhtkom,  144  P^ 

8t  287;  97  Am.  St  Rep.  630;  JSandaUw.  Emdattt  186  HI  808|  25  Am.  81b 

Bopb  878^  and  note. 

▲M.  flK.  Bet^  Vou  zxxy.-« 
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HiOHWATB— RioHTB  OF  Abuttino  OwHuta.— Etoij  vwuw  of  a  lot  ofcv^ 
ting  on  a  pnblie  ttreet  has  an  easement  for  the  fireo  admission  of  l^^hl 
and  air»  and  for  ingress  and  egress  to  and  from  the  property. 

SmirBirT  Doiunr.— A  Gitt  Lot  Is  Dbbiixd  To  Bb  ''Damagsd^*  viliila 
the  meaning  of  a  oonstitational  provision  which  forbids  the  **  taking  or 
damaging  of  private  property  for  pnblio  nso  without  oompenaatian,* 
whenever  there  is  a  public  use  of  the  adjacent  street  which  diminislisa 
.  the  Talue  of  the  lot  by  interfering  with  the  enjoyment  of  those  privata 
rights  in  the  nature  of  incorporeal  hereditaments  whioh  the  law  attaohsi 
to  suoh  property,  as  a  consequence  of  its  abutting  on  the  strsetb 

HiQHWATflt  roa  What  Ponposas  Mat  Bb  Usxd^Nxw  SEBTnnrraL^A 
public  street  may  be  applied  to  all  purposes  which  are  not  snbveniTe  ol 
its  proper  use,  nor  inconsistent  with  the  uses  contemplated  in  its  dod^ 
cation,  grant,  or  condemnation.  An  abutting  owner  ean  complain  only 
when  the  street  is  subjected  to  a  new  servitude^  inconsistent  with  and 
subversive  of  its  use  as  a  street. 

HlOHWATa,   CONSTRUOTIOH  OF  BaILROADS  OV,  NoT  A   NXW  SBBTITiniB.— 

Laying  a  track  on  the  established  grade  of  a  street^  under  proper  legia* 
lative  authority,  and  operating  a  steam  railroad  thereon  in  the  traasao- 
tion  of  commercial  business^  ia  not  a  perversion  of  the  atreot  frooi  its 
original  purposes. 

HiQHWATB,  Damaosb  vob  Ofxbatioh  OF  Bailboao  ov.  ^Damage  to  tho 
abutting  property  from  the  operation  of  a  steam  railroad  on  a  publis 
street  is  damnum  absque  h^juriOf  when  the  only  substantial  injuriao 
special  to  the  plaintiff  consist  in  the  interferenoe  with  his  free  aoos« 
to  his  property,  the  obstruction  of  the  light  and  air  aoroas  the  open 
street,  the  smoke,  cinders,  and  dust  from  the  engine  and  ears,  and  the 
noise  and  jarring  of  the  ground,  caused  by  the  movement  of  the  bains. 

Highways.— KEGLiGBirr  Maintbnakob  of  a  Bailroad  Track,  or  negli- 
gent operation  of  trains  upon  a  street  rendon  tho  milroad  oonqpaoy 
liable  for  resulting  damages. 

JfiUs  and  Flitcrafty  for  the  appellant. 
John  0.  Chandler^  for  the  respondent. 

Macfarlanb«  J.  This  suit  is  to  enjoin  defendant  ftom 
laying  a  track  and  operating  a  railroad  laterally  along  Main 
street  in  the  city  of  St.  Lonis  in  front  of  the  property  of  plain- 
tiff  until  compensation  for  damages  thereto  shonld  be  ascer- 
tained and  paid.  Upon  a  trial  in  the  circuit  court  plaintiff's 
petition  was  dismissed,  and  they  appealed.  A  preliminary 
injunction  which  was  granted  at  the  beginning  of  the  ndt 
was  dissolved,  and  the  road  had  been  built  and  was  in  wm 
when  the  case  was  tried. 

The  petition  charged,  and  the  evidence  showed,  thai  Mail 
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street  Ii  end  for  many  years  has  been  an  improved,  graded, 
guttered,  curbed,  and  paved  public  highway,  running  north 
end  south  through  the  city  of  St  Louis;  that  plaintiffs  own 
the  entire  block  fronting  on  Main  street  between  Clinton  and 
Madison  streets,  and  have  thereon  a  two  story  and  basement 
fSactory,  having  a  front  of  two  hundred  and  forty  feet  by  e 
depth  eastwardly  of  one  hundred  and  thirty  feet,  which  was 
erected  for  the  special  purpose  of  and  was  adapted  by  its  con- 
struction to  use  as  a  planing-mill,  sash,  door,  blind,  and  box 
factory,  and  was  used  as  such;  that  the  building  fronts  on 
Main  street,  and  is  so  constructed  that  the  only  front  which 
18  adapted  for  receiving  and  shipping  lumber  from  the  street 
is  the  Main  street  front;  that  the  building  is  constructed  with 
doors  and  driveways  opening  on  Main  street  for  the  purpose 
of  receiving  lumber~and  shipping  out  the  product  of  its  said 
factory;  that  Main  street  has  a  width  of  eighty  feet;  that  the 
Merchants'  Terminal  Railroad  Company  has  also  a  double 
track  railroad  along  said  street,  the  easternmost  rail  being 
within  fifteen  and  one-half  feet  of  the  curb  in  front  of  the 
factory;  that  plaintiffs  and  their  customers  had  theretofore 
had  free  access  to  said  factory  by  driving  wagons  and  other 
vehicles  over  Main  street  to  its  front,  and  for  the  purpose  of 
carrying  thither  or  removing  therefrom  lumber  or  mill  work, 
have  been  able  to  enter  said  premises  from  Main  street  front 
by  means  of  doors  and  entrances  provided,  and  have  been 
able  to  have  wagons  and  vehicles  stand  on  the  street  in  front 
of  the  factory  for  the  purpose  of  receiving  and  discharging 
lumber  and  mill  work;  that  there  is  in  front  of  said  premises 
a  sidewalk  made  of  plank  and  cinders  fifteen  feet  wide  from 
the  building  line  to  the  curb  of  the  street;  that  the  defendant 
threatened  and  was  about  to  occupy  and  obstruct  said  street 
by  laying  thereon  in  front  of  said  factory,  and  operating  by 
steam  locomotives  thereon,  double  tracks,  thereby  perma* 
nently  obstructing  said  street  and  not  leaving  space  between 
the  track  and  the  building  sufficient  to  permit  of  standing 
wagons  and  other  vehicles,  without  constant  danger  of  eel> 
lision  with  engines  and  cars  passing  to  and  fro  over  said 
tracks,  all  of  which  would  wholly  destroy  the  use  of  the  street 
as  a  thoroughfare,  and  tend  to  manifest  wrong  and  injury  of 
plaintiff  and  damage  of  his  said  property.  The  damage  to 
the  property  as  charged  consisted  in  the  prevention  of  free 
ingress  and  egress  to  and  from  the  streets,  noise  and  smoke, 
damage  from  fires,  shaking  and  vibration  of  building,  all 
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eansed  hj  the  passage  of  engines  and  cars  over  tte  abeet  Im 
such  proximity  to  the  premises* 

Defendant  answered,  setting  up  authority  by  yirtaa  of  aa 
ordinance  of  the  city  granting  it  the  license  and  right  to  eon* 
struct  a  double  track  railroad  along  Main  street*  The  ordi- 
nance required  that  the  tracks  should  conform  to  established 
grades  of  the  street  crossed  and  occupied.  The  ordinaaoo 
and  its  provisions  were  not  denied*  The  evidence  satisfies  us 
that  the  tracks  were  built  in  a  careful  and  skillful  manner 
and  in  compliance  with  the  requirements  of  the  ordinance. 

1.  We  are  satisfied,  from  an  examination  of  the  evidence^ 
that  plaintiff's  property  has  been  somewhat  depreciated  in 
value  by  reason  of  the  construction  of  the  railroad  along  the 
street  and  the  movements  of  engines  and  trains  thereon* 
The  inquiry  to  be  made  is  whether  the  damages  thus  inflicted 
are  such  as  are  contemplated  by  section  21,  article  2,  of  the 
state  constitution,  which  ordains:  **That  private  property 
shall  not  be  taken  or  damaged  for  publio  use  without  jost 
compensation." 

It  is  not  claimed  by  plaintiff  that  there  was  any  physical 
injury  done  to  their  property,  or  that  their  possession  was 
disturbed*  It  was  also  shown  to  our  satisfaction,  or  conceded 
under  the  pleadings,  that  Main  street  was  dedicated  without 
restrictions  to  general  use  as  a  highway;  that  defendant  was 
authorised  by  the  charter  and  ordinances  of  the  city  to  lay 
its  tracks  along  said  streeti  and  to  move  thereon  cars,  pro- 
pelled by  steam  locomotives,  for  the  transportation  of  persons 
and  property;  and  that  the  track  was  laid  on  the  established 
grade  of  the  street,  and  was  constructed  in  a  careful  and 
skillful  manner,  and  in  strict  compliance  with  the  require- 
ments of  the  ordinance. 

On  the  other  hand,  it  must  be  conceded  by  defendant,  be- 
cause it  is  too  well  settled  to  admit  of  question,  that  every 
owner  of  a  lot  abutting  on  a  public  street,  besides  the  owner- 
ship of  the  property  itself,  has  rights  appurtenant  thereto^ 
which  form  a  part  of  the  estate.  Those  rights  are  said  to  be 
'^as  much  property  as  the  lot  itself.''  Of  these  may  be  named 
an  easement  for  the  free  admission  of  light  and  pure  air,  and 
the  right  of  ingress  and  egress  to  and  from  his  property:  Rude 
V.  8U  ZottM,  98  Ma  418;  Lackland  v*  North  MisBouri  R.  R.  Co^ 
81  Mo.  188;  Story  v*  New  York  etc  R.  R.  Co^  90  N.  Y.  145; 
48  Am*  Rep.  146;  Adam$  v.  Chicago  etc.  R.R.  Co^SO  Minn* 
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286;  12  Am.  St.  Rep.  644;  Grand  Rapidi  €U.  R.  R.  Co.  r. 
Beisel,  38  Mich.  62;  31  Am.  Rep.  806. 

Iq  the  last  case  cited  the  right  is  well  expressed  as  follows: 
"Every  lot-owner  has  a  'peculiar  interest  in  the  adjacent 
0treet|  which  neither  the  local  nor  the  general  public  can  pre- 
tend to  claim;  a  private  right  in  the  nature  of  an  incorporeal 
hereditament,  legally  attached  to  his  contiguous  ground;  an 
incidental  title  to  certain  facilities  and  franchises/  which  is 
in  the  nature  of  property,  and  which  can  no  more  be  appro- 
priated against  his  will  than  any  tangible  property  of  which 
he  may  be  owner."  Depriving  the  owner  of  these  incorporeal 
hereditameutSy  or  interfering  with  their  full  enjoyment  by 
appropriating  the  street  to  a  new  and  different  public  use  to 
that  originally  contemplated,  would  undoubtedly  be  a  dam- 
age within  the  foregoing  constitutional  provision. 

In  the  case  of  Van  De  Vere  v.  Kan$a$  City^  107  Mo.  91,  28 
Am.  St.  Rep.  896,  the  question  as  to  what  would  constitute  a 
damage,  where  there  was  no  physical  invasion  of  the  property 
itself^  was  very  carefully  considered  by  this  court  After 
quoting  approvingly  the  views  of  some  of  our  most  eminent 
text-writers,  the  court,  speaking  through  Judge  Black  of  the 
right  of  one  to  recover  damages,  said:  '*  What  we  do  say  is 
this,  that  he  must  show  that  the  property  itself^  or  some  right 
or  easement  connected  therewith,  is  directly  affected,  and 
that  it  is  specially  affected."  We  think  a  public  use  which 
would  interfere  with  these  incorporeal  rights,  whereby  the 
property  was  depreciated  in  value,  would  be  a  damage  to  the 
property  within  the  meaning  of  the  constitution,  and  would 
entitle  the  owner  to  compensation. 

2.  The  vital  question  in  this  case  we  do  not  think  turns 
upon  the  character  of  the  rights  of  plaintiffs  which  were  in- 
terfered with,  but  whether  there  was  an  interference  at  alK 
In  other  words,  the  question  is  whether  laying  the  railroad 
track  in  the  street,  on  grade,  under  municipal  authority,  and 
operating  the  road  in  the  usual  manner,  was  applying  the 
atreet  to  a  new  public  use  which  required  the  payment  of 
compensation  for  damages  to  the  property,  or  whether  doing 
•o  was  merely  exercising  by  authority  a  right  which  had  re- 
dded with  the  public  since  the  dedication  of  the  land  to 
public  uses. 

When  land  is  dedicated  generally  and  without  restrictionsi 
or  condemned  for  a  public  street  in  a  town  or  city,  the  owner 
of  the  abutting  lots  who  secures  the  benefit  of  the  street,  and 
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persons  also  who  purchase  and  improTe  property  thereon,  hold 
their  property  rights  subject  to  all  the  uses  to  which  the  street 
can  be  lawfully  subjected  by  the  public.  New  uses  in  the 
improvement  in  the  mode  of  travel  and  transportation  are 
constantly  arising.  When  there  is  no  restriction  on  the  pub- 
lic use,  new  modes  of  use  may  be  adopted  which  are  consistent 
with  the  proper  use  of  the  street  without  the  consent  of  abat* 
ting  owners,  though  such  new  uses  may  interfere  somewhat 
with  their  own  convenient  use  of  the  street  Judge  Norton, 
expressing  the  opinion  of  a  majority  of  this  court  in  a  leoeni 
case,  says:  **I  think  it  may  be  safely  affirmed  that  all  the 
authorities  to  which  we  have  been  cited  by  counsel  on  both 
sides  of  this  case  agree  that  when  the  public  acquires  a  street, 
either  by  condemnation,  grant,  or  dedication,  it  may  be  ap- 
plied to  all  uses  consistent  with  and  not  subversive  of  the 
proper  uses  of  a  street,  and  not  inconsistent  with  the  uses 
contemplated  in  the  dedication,  grant,  or  condemnation,  and 
that  it  is  only  when  the  street  is  subjected  to  a  new  servitude 
inconsistent  with  and  subversive  of  its  use  as  a  street  that  the 
abutting  owner  can  complain":  Julia  Building  A$tfi,  v.  Bell 
Tel  Co.^  88  Mo.  273;  67  Am.  Rep.  898. 

8.  There  has  been  great  diversity  of  opinion  among  the 
courts  of  this  country  as  to  whether,  though  nnder  proper 
legislative  authority,  laying  a  track  on  the  established  grade 
and  operating  a  steam  railroad  thereon  in  the  transaction  of 
commercial  business  along  a  street,  is  subjecting  the  street  to 
a  public  use  not  contemplated  in  a  general  grant  or  dedica- 
tion.  Whatever  the  rule  may  be  elsewhere,  this  ccmrt  has 
been  uniform  in  holding  that  such  a  use  is  not  a  perversion 
of  the  highway  from  its  original  purposes:  LacUand  v.  North 
Missouri  R.  R.  Co.,  81  Mo.  188;  Porter  v.  North  Missouri  R.  R. 
Co.,  38  Mo.  128;  Cross  v.  St.  Louis  etc.  Ry.  Co.,  77  Mo.  821; 
Julia  Building  Association  v.  Bell  TeL  Co.,  88  Mo.  273,  57  Am. 
Rep.  398;  Smith  v.  Kansas  City  etc.  R.  R.  Co.,  98  Mo.  24; 
Kansas  City  etc.  R.  R.  Co.  v.  St.  Joseph  etc.  22.  J£.  Co^  97  Mo. 
469;  Rude  v.  St.  Louis,  93  Ma  408. 

In  the  early  case  of  Porter  v.  North  Missouri  R.  R.  Co.,  88 
Mo.  128,  Judge  Bates  says:  ''Upon  deliberation,  we  think 
that  the  use  of  the  street  for  purposes  of  a  railroad,  in  its 
ordinary  use  as  a  means  of  travel  and  transportation,  is  not 
a  perversion  of  the  highway  from  its  original  purposes,  and 
was  authorized  by  the  general  assembly  in  the  charter  of 
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the  defendant.   The  damage  to  the  plaintiff's  property  result- 
ing  from  such  obstruction  was  damnum  absque  if^riaJ* 

Jadge  Henry,  in  Oron  v.  St.  Laui$  etc.  Ry.  Oo.^  77  Mo.  821| 
Bays:  ^'  Conceding  the  right  to  lay  the  track  in  the  street  and  its 
proper  construction  at  the  grade  of  the  street,  the  company 
was  not  liable  for  any  inconvenience  to  property  holders 
resnlting  from  a  proper  and  prudent  operation  of  the  road." 

Judge  Norton  recognized  the  rule  in  Julia  Building  Asiocir 

ation  V.  BM  Tel.  Co.,  88  Mo.  273,  57  Am.  Rep.  889;  Judge 

Black,  in  Rude  t.  St.  Louie,  93  Mo.  408;  Judge  Barclay,  in 

Smith  T.  Kaneae  City  etc.  R.  R.  Co.,  98  Mo.  24;  in  opinions 

written  by  them  respectively;  and  Judge  Brace,  in  Kaneae 

City  etc  R.  R.  Co.  v.  St.  Joeeph  etc.  R.  R.  Co.,  97  Mo.  469, 

after  stating  that  the  only  damage  suggested  by  the  lot-owner 

from  the  use  of  the  street  by  the  railroad  is  that  resulting  from 

the  movement  of  trains,  and  the  occupation  of  space  on  the 

street  in  doing  so,  says:  '*  But  that  space  being  in  a  publio 

street,  the  defendants'  tracks  having  been  authorized  to  be 

laid  by  the  city,  its  use  by  the  defendant  for  the  purposes  of 

passing  to  and  fro  over  it  with  its  trains  is  a  legitimate  use 

belonging  to  the  defendant  company,  as  well  as  to  the  plain* 

tiff,  in  common  with  every  other  citizen  desirous  of  passing 

over  it  with  his  vehicles." 

These  decisions  from  our  own  court  show  that  the  doctrine 
is  firmly  established  in  the  jurisprudence  of  this  state,  and 
there  is  no  occasion  for  an  examination  or  review  of  the  de* 
cisions  of  other  states  which  hold  to  the  contrary. 

It  appears  from  the  evidence  that  the  only  substantial 
damage,  which  was  special  to  plaintiff,  and  not  common  to 
the  publio,  shown  by  them,  consisted  in  the  interference  with 
their  free  access  from  the  street  to  their  factory;  the  ob- 
struction of  the  light  and  air  across  the  open  street;  smoke, 
cinders  and  dust  from  engine  and  cars;  noise  and  jarring  of 
the  ground,  all  caused  by  the  movement  of  trains.  These 
may  cause  damage  to,  and  depreciation  of,  the  property,  but 
the  damage  results  from  a  legitimate  use  of  the  street,  and 
which  might  have  been  anticipated  by  plaintiffs  as  a  probable 
use  when  they  bought  their  property  and  erected  their  im« 
Iffovements:  Croee  v.  St.  Louie  etc.  Ry.  Co.,  77  Mo.  321;  Kaneae 
OUy  etcR.  R.Co.  v.  St.  Joeeph  etc.  R.  R.  Co.,  97  Mo.  469. 

The  publio  use  was  fixed  when  the  street  was  granted  or 
dedicated.  The  license  granted  by  the  city  to  the  defendant 
to  lay  its  tracks  upon  the  streets  and  run  engines  and  oars 
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thereon,  in  the  transportation  of  paBsengers  and  propertj, 
was  not  a  rededication  to  a  new  and  diatinct  public  use,  but 
was  a  mere  license  to  use  it  in  a  way  contemplated  by  the 
owner  of  the  land  when  he  subjected  it  to  such  uses.  The 
lots  were  purchased,  held  and  improved,  not  only  in  view  of 
the  advantages  of  the  street,  but  also  subject  to  the  burdens 
of  all  consistent  public  uses  which  the  increasing  wants  of 
the  public  might  thereafter  demand. 

4.  For  any  damages  tbat  may  be  caused  by  unlawful  or 
negligent  maintenance  of  the  track  in  the  street  or  by  negli- 
gent use  of  engines  or  movement  of  trains,  defendant  will  bo 
liable  in  an  action  for  damages.  Plaintiffs  have  shown  no 
ground  for  injunction,  and  the  judgment  is  affirmed* 

All  ooncur.  ^^_^ 

HiOHWATS— RiOHTi  OF  ABcrimio  OwNSBS.— Abattbg  ownen  on  strwli 
are  entitled  to  ingress  and  egress  to  and  from  their  property  and  to  the 
light  and  air  which  the  street  affords:  Seiden  r,  JaekwrnpUkt  28  FU.  HS;  89 
▲m.  8tL  Rep.  878,  and  note  with  oases  ooUected;  Adamu  ▼.  Glioo^e  mL 
M.  R.  Co.,  89  Minn.  286;  12  Am.  St.  Rep.  644,  and  notei  FuUm  ▼.  Skori 
MomU  €U,  Transfer  Co.,  86  Ky.  640L  7  Am.  St.  Rep.  619,  and  note. 

EMDxnn  Domain— Pbopertt  Whbn  "Damaged.**— Property  Is  not 
*' damaged"  within  the  meaning  of  the  oonatitntion  unless  it  is  special^ 
affected}  Fan  Db  Vert  t.  Kan»a*  CUy,  107  Ma  88;  28  Am.  81  Bep.  W^ 
and  note.  Property  mnst  be  aotaally  invaded,  er  it  mnat  abut  vpoa  a  high- 
way whioh  is  invaded  ia  the  ezeroise  of  eminent  domain  to  entitle  the  ewnor 
to  recover  danu«esi  Penn&yloania  Oo,  v.  Pennaylvamia  tie,  R,  B.  Obw,  161  Flk 
81  884;  31  Am.  St  Rep.  762,  and  note,  on  damages  to  abutting  owners. 

HiQHWATS— Additional  Sebyitudb— Rights  of  ABUimto  Owima.— 
The  oonatruotion  of  a  railway  on  a  pnblio  street  which  Injuioiuly  aftMts  an 
•djaoent  owner  by  interfering  with  the  aooess  to  or  drainage  froai  his  prop- 
arty,  or  the  exolosioa  of  light  and  air  therefrom  is  an  additional  aervituds 
for  whioh  he  may  recover  damages:  JonM  v.  BrU  etc  R.  R,  Co,^  161  Fa.  St 
80;  81  Am.  St.  Rep.  722,  and  note  with  the  eases  eolleoted;  ThBobM  v. 
LondeviUe  etc.  Ry.  0>.,  66  Miss.  279;  14  Am.  St  Rep.  664^  and  notei  Admm 
T.  (^ieago  etc.  R.  R.  Co.,  t9  Minn.  286;  12  Am.  81  Repu  M4|  aad  nolst 
AteUeom  eie.  R.  R  Oe.  w.  Boermr,  84  NeK  240;  88  Am.  8t  Rep.  637,  and 
note;  Perm  tie  Int.  Co,  v.  HdMs,  141  DL  35;  83  Am.  St  Rep.  273,  and  note. 
See  extended  note  to  Vanderlip  v.  Oramd  Rapide^  16  Am.  St  Rep.  611^  aad 
Bote  to  FuUon  v.  Short  RouU  ete.  Trm^  Ch.,  7  Am.  81  Rap.  887. 
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Garbbtt  V.  Kansas  Grrr  Goal  Mining  Go. 

(US  Xnomi,  no.] 

CtamAora.— CoNmor  ov  Laws— AoRnwEHT  to  Fobm  a  OoBFOBAn<m« 
BT  What  Lawm  Gomstruxd.— Where  epecifio  perfornuuice  ol  a  oontraol 
to  form  a  oorporation,  which  is  finally  organised  under  the  laws  ol 
another  state,  is  songht  in  the  state  in  which  the  contract  was  made,  in 
which  its  sahjeot  matter  is  sitnated,  and  in  which  it  is  to  be  performed, 
and  there  is  nothing  to  show  that  the  parties  intended  that  the  organi- 
aation  should  be  effected  nnder  the  laws  of  any  other  stats^  the  oontraot 
will  be  interpreted  in  the  light  of  the  constitation  and  laws  of  the  atato 
in  which  the  suit  is  broaght. 

O0BPORAT10N8. — Ultra  Yirk  Contraot  Not  Entorgxabls  xh  Bomrr.— • 
A  oontract  that  a  corporation  shall  inne  stock  as  folly  paid  np»  whea 
In  fact  the  payment  is  intentionally  fictitious  is  mUra  virttp  and  thoio- 
fore  not  enforceable  in  equity* 

Xquitt.— Parties  to  an  Illboal  Aobxbmxnt  Stand  nr  Pabi  Dsuoto^ 
•nd  neither  can  enforce  the  agreement  against  the  other* 

OOBPORATIOIIB.— FlOnTIOUS  STOCK,   IlLKOAL  AOBSniBNT  lOB  IbBUS  0V*-» 

A  party  to  a  contract  by  which  a  large  amount  of  paid*up  oapital  stook 
in  a  oorporation,  to  be  afterwards  organised  for  the  doTolopmont  ol 
certain  lands,  is  to  be  issued  to  him  in  exchange  for  his  equitable  rights 
in  o(  U  »a8  on  those  lands,  and  for  his  services  in  promoting  the  oorpo* 
ration,  cannot  procure  the 'enforcement  of  snoh  contract,  where  it  la 
apparent  on  the  face  of  the  instrument  that  his  interest  in  the  land  and 
hie  aerrioes,  when  taken  together,  are  nothing  like  a  fair  equiTalent  for 
the  face  value  of  the  stock  which  he  is  to  receive.  Such  a  oontraot 
oontravenes  the  express  provisions  of  the  constitution  and  statutes  ol 
If  issouri,  m  well  as  the  general  policy  of  the  law,  requiring  that 
tlM  snbeoribon  to  oorporato  itook  aboold  pay  in  money  or  aMOoyli 
worth. 

Wamer^  Dean  and  Hagerman^  for  the  appellants. 
Idpecomb  and  Rwt,  for  the  respondent. 

liAOPABLANB,  J.  This  is  a  suit  in  equity  to  compel  the  de> 
lisndanti,  a  oorporation,  and  its  shareholders  and  directmii  to 
iBsne  to  plaintiff  certain  shares  of  stock  in  said  corporation 
and  to  register  the  transfer  of  snoh  shares  in  the  books  of  the 
corporation.. 

The  petition  charges  that  on  the  twentieth  day  of  April, 
1888,  he  and  defendants.  Perry,  Smith,  and  Long,  owned  and 
held  contracts  on  large  quantities  of  coal  land  in  Morgan 
eonnty,  comprising  the  **  Stover  Coal  Mines"  and  other  land; 
that  on  that  day  he,  ssid  Perry  and  Smith  entered  into  con- 
tract with  one  B.  E.  Wilson,  by  which  it  was  agreed  that  Wit 
eon  should  organize  a  corporation  with  a  paid-up  oapital  of 
$1,000,000,  for  the  purpose  of  completing  the  purchase  of  said 
land  and  developing  the  mines.    That  Wilson  for  his  services 
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was  to  ha/e  $440,000  of  the  stock  and  plaintiffs,  Peny  and 
Smith,  the  balance  of  $560,000. 

The  petition  charged  farther  that  said  Wilson  had  organ- 
ised the  corporation  under  the  laws  of  the  state  of  KanaaSy 
and  he  is  president,  and  said  Perry,  Smith,  and  Long,  to* 
gether  with  B.  P.  McNair  and  said  Wilson,  are  shareholders 
and  directors,  and  hold  a  controlling  interest  therein;  that  bj 
a  contract  dated  April  17,  1888,  it  was  agreed  that  plaintiff 
was  to  have  out  of  the  $660,000  of  the  stock  shares  of  the  face 
value  of  $425,606.72  and  that  said  Perry,  Smith,  and  Long 
were  to  have  the  balance  of  shares  of  the  face  value  of  $134,- 
898.28;  that  defendants  refused  to  issue  said  stock  to  him, 
but  threaten  to  issue  the  whole  to  the  said  Perry,  Smith,  Long 
and  said  McNair. 

The  answer  of  defendants  Perry,  Smith,  Long,  and  McNair 
charged  that  plaintiff  had  agreed  to  advance  one-half  the 
money  to  make  payments  on  the  land  to  avoid  forfeiture  of 
contracts,  that  they  paid  $15,400  in  cash  towards  payment  of 
the  land,  and  plaintiff  had  neglected  and  refused  to  pay  any 
part;  that  when  they  went  into  the  enterprise  with  Garrett, 
he  represented  that  he  already  had  a  corporation  organized 
with  a  capital  of  $250,000,  to  purchase  said  lands,  all  of  which 
was  subscribed,  which  representations  were  false;  that  after- 
wards  plaintiff  represented  that  he  had  made  arrangements 
with  E.  E.  Wilson  to  organize  a  corporation  with  $1,000,000 
capital,  and  would  issue  and  sells  lands  sufficient  to  repay 
them  for  their  advances  and  for  the  purchase  and  payment 
for  other  land  amounting  in  all  to  ten  thousand  acres;  that 
on  the  strength  of  these  representations,  and  a  promise  by 
plaintiff  that  he  would  assume  the  payment  of  $15,000  due  to 
Anthony  Arnold  as  commission  for  the  purchase  of  some  ten 
thousand  acres  of  land,  they  entered  into  the  contract  men- 
tioned in  the  petition.  They  charged  that  plaintiff  wholly 
failed  to  perform  and  carry  out  his  undertaking8,>and  in  order 
to  protect  themselves  from  loss  of  the  money  they  had  ad- 
vanced they  entered  into  the  organization  of  a  new  corpora- 
tion. 

The  defendant  corporation  admitted  that  it  was  a  corpora- 
tion organized  under  the  laws  of  Kansas,  with  a  capital  stock 
of  $1,000,000,  that  Perry,  Smith,  Long,  and  McNair  claim  the 
same  stock  demanded  by  plaintiff;  had  no  information  in  re- 
gard to  the  contracts  and  asks  the  court  to  adjudicate  as  to 
the  ownership  of  the  stock. 
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We  are  asked  in  this  etiit  to  enforce  the  specific  performance 

a  oontracti  made  among  the  promoters  of  a  corporation  be- 
ibret  but  in  contemplation  of,  its  organization.  The  corpora- 
tion is  asked  to  issue  to  complainant  paid-up  capital  stock  of 
the  face  value  of  about  $325,000.  The  first  written  agreement 
found  in  the  record  is  made  by  plaintiff  and  defendants,  Long, 
Perry,  and  Smith,  and  bears  date  April  17, 1888.  It  provides 
that  Perry,  Long,  and  Smith  are  '*  to  have  in  full  for  their 
payment  and  services  in  the  matter  of  the  Morgan  county 
land,  comprising  about  ten  thousand  acres,  bought  as  con- 
templated, $160,000  out  of  the  capital  stock  of  a  company  to 
be  organized;  said  stock  to  be  issued  under  the  Wilson  agree- 
ment, subject  to  proposed  encumbrance."  It  was  *' further 
agreed  that  all  money  expended  in  the  purchase  and  develop- 
ment of  said  land  is  to  be  refunded  to  the  persons  having  paid 
tho  same,  if  the  Wilson  agreement  is  consummated.  Said 
Wilson  agreement  is  that  said  Wilson  is  to  assume  the  con- 
tracts and  obligations  of  the  parties  hereto  and  organize  a 
corporation  with  a  paid-up  capital  stock  of  $1,000,000,  said 
land  representing  the  entire  assets  of  the  corporation;  and 
said  Wilson  is  to  have  $333,300,  of  said  stock  and  $300,000  in 
bonds,  for  which  he  is  to  furnish  said  corporation  $300,000. 

The  Wilson  agreement  referred  to  as  the  basis  of  this  one 
was  reduced  to  writing  and  signed  by  Wilson,  Smith,  Perry, 
and  plaintiff  at  Kansas  City,  Missouri,  April  25, 1888.  This 
is  the  contract,  a  specific  performance  of  which  is  invoked, 
and  is  as  follows: 

^This  agreement  witnesseth:  That  whereas  L.  C.  Gkrretti 
L.  C.  Smith,  J.  W.  Perry,  and  others  have  an  interest  in  and 
contracts  and  options  for  from  six  thousand  to  ten  thousand 
acres  of  coal  land  in  Morgan  county,  Missouri;  and 

**  Whereas  they  are  desirous  of  forming  a  corporation  for 
the  purpose  of  completing  the  purchase  of  said  lands  and  de- 
veloping the  same,  and  securing  the  services  of  Edwin  S. 
Wilson  to  that  end. 

^  Now  it  is  hereby  further  agreed,  between  said  first-men- 
tioned parties  of  the  first  part  and  said  Wilson  of  the  second 
part,  that  a  corporation  shall  be  organized  with  a  paid-up 
capital  of  $1,000,000,  said  capital  to  be  represented  by  the 
value  of  the  lands  owned  and  contracted  for  by  said  party  of 
the  first  part 

**  That  at  once,  on  the  organization  of  its  said  corporation, 
•aid  corporation  shall  acquire  title  to  the  lands  above  referred 
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te,  shall  issue  bonds  to  the  amount  of  three  hundred  thoiiBand 
($800,000)  dollars,  secured  by  mortgage  on  the  said  lands  and 
coal  plant.  The  amount  of  money  obtained  by  the  sale  of  the 
aforesaid  bonds  to  be  used  in  acquiring  title  to  said  land,  and 
developing  the  same  as  a  coal-producing  property. 

'^Said  Wilson  shall  become  the  financial  agent  of  said  oop- 
poration  for  the  sale  of  its  said  bonds,  and  agrees  to  take  over 
and  sell  the  same  at  par,  and  to  furnish  money  on  acoonnt  of 
the  same  to  meet  the  requirements  of  said  corporation  in  pay* 
ing  for  said  lands  and  developing  its  said  property,  and  ee- 
count  for  and  turn  over  to  the  corporation  at  once  all  moneys 
received  on  account  of  said  bonds. 

^  Said  lands  are  to  be  turned  over  to  said  eorporatioQ  at 
actual  cost  price,  as  had  from  the  original  owners,  togeClier 
with  such  reasonable  commissions  as  have  been  agreed  to  be 
paid  by  said  party  of  the  first  part,  which  said  oorporatioB 
shall  pay. 

^  Said  Wilson  is  to  have  the  management  of  said  eorpora- 
tion  when  formed,  subject  to  the  control  of  the  board  of  di- 
rectors, to  be  eleven  in  number,  five  named  by  Wilson,  five  by 
said  first  party,  and  one  by  the  ten  chosen. 

**  In  consideration  of  all  of  which  said  Wilson  is  to  have 
four  hundred  .and  forty  thousand  (440,000)  dollars  of  the 
stock  of  said  corporation,  the  balance  of  the  stock  to  belong 
to  the  parties  of  the  first  part.** 

From  the  testimony  of  the  witnesses  it  is  established  beyond 
a  doubt  that  under  the  agreements  the  whole  capital  stock  of 
the  proposed  corporation  should  be  paid  in  full,  by  turning 
over  to  it  the  lands  for  which  the  parties  had  options  and 
contracts,  and  for  services  rendered  in  its  promotion;  that 
the  corporation  should  then  issue  $800,000  in  bonds  seonred 
by  mortgage  on  the  corporate  property  and  with  the  pnxseeds 
the  land  should  be  paid  for,  tiie  promoters  should  be  repaid 
all  money  advanced  in  paying  on  land  contracts  and  option, 
and  expenses  of  buying  the  land  and  organizing  the  corpora- 
tion; and  the  balance  should  be  applied  in  developing  the 
mines. 

Now  assuming  that  the  defendant  corporation,  organised 
under  the  laws  of  the  state  of  Kansas,  is  the  outgrowth  of 
the  contract  in  question,  and  that  plaintifi^  performed  fully  all 
his  obligations  under  said  contract,  is  he  entitled  to  the  relief 
sought  in  this  suit? 

Under  the  constitution  and  laws  of  this  state  no  eoipota* 
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tion  lias  the  power  "  to  issue  stock  or  bonds  except  for  money 
fiaidy  labor  doae,  or  property  actoally  received;  and  all  ficti* 
ftioiis  increase  of  stock  or  indebtedness  shall  be  Toid  ^  (Con* 
siiiution  of  Missouri,  sec  8,  art.  7;  Bev.  SUts^  1889,  sec 
2499) ;  and  five  per  cent  at  least  of  every  subscription  shall 
be  paid  in  aaoney  at  the  time  of  subscribing  therefori  '*and 
BO  subscription  shall  be  received  or  taken  without  such  pay- 
ment.'' 

This  contract  was  made  in  this  state.  The  property  which 
was  the  subject  matter  thereof  was  situate  in  tiiis  state.  The 
agreement  was  to  be  performed  in  this  state,  and  it  does  not 
appear  that  the  corporation  should  be  organised  under  the 
laws  of  the  state  of  Kansas^  nor  were  the  laws  of  that  state 
introduced  in  evidence.  Tlie  contract  must  be  interpreted  in 
the  light  of  the  constitution  and  laws  of  this  state. 

When  the  constitution  permits  a  subscriber  to  pay  for  stock 
bj  labor  done  or  property  actually  received,  it  means  that  the 
C(M*poration  must  receive,  in  labor  or  property,  what  it  was 
reasonably  worth  in  money.  The  same  rule  obtains  in  the 
absence  of  statutory  authority.  Corporations  must  own  prop- 
erty for  the  purposes  of  their  legitimate  business,  and  it  would 
be  but  a  useless  formality  to  receive  the  money  in  payment 
for  the  stock,  and  return  it  again  in  payment  for  the  property. 
That  formality  is  not  required,  but  as  is  said  by  Lord  Justice 
Gifiard  in  Drummond^s  case,  L.  R.  4  Ch.  App.  772:  ^  If  a  man 
contracts  to  take  shares  he  must  pay  for  them,  to  use  a 
homely  phrase,  *  in  meal  or  in  malt; '  he  must  either  pay  in 
money  or  in  money's  worth:"  Cook  on  Stock  and  Stock- 
holders, sec.  18;  1  Morawets  on  Private  Corporations,  sec. 
428. 

To  the  same  effect  are  the  decirions  in  this  state.  The 
property  or  labor  must  be  a  ^*  fair,  just,  lawful,  and  needed 
equivalent  for  the  money  subscribed:"  Liebke  v.  Knapp^  79 
Ho.  24;  49  Am.  Rep.  212;  ShieUey.  IFatto,  94  Ma  414;  C&o«- 
ieau  V.  Dean^  7  Mo.  App.  210. 

No  one  can  read  the  contracts  and  evidence  in  this  case, 
and  not  be  thoroughly  convinced  that  the  whole  scheme,  if 
consummated,  would  be  contrary  to  public  policy,  a  fraud  on 
future  purchasers  of  the  stock,  and  in  the  face  of  the  positive 
mandates  of  the  constitution  and  laws  of  the  state.  No  cash 
payment  whatever  was  to  be  made,  indeed  the  expenses  of 
organization  were  to  be  refunded.  Three  hundred  thousand 
dollars  of  bonds  were  to  pay  for  the  land  and  develop  the 
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property,  which  was  put  into  the  corporation  at  llyOOO^OOOL 
WilaoDi  for  selling  the  bonds  and  organising  the  corporatioo, 
was  to  get  paid-up  stock  of  the  face  Taloe  of  $440,000|  and  the 
oompanj  was  to  issue  to  the  plaintiff,  in  exchange  for  his 
equities  in  ^contracts  and  options"  upon  which  he  had  ad* 
▼anced  but  little  if  any  money,  paid-up  capital  stock  of  the 
face  Taiue  of  from  $800,000  to  $400,000.  There  is  no  difficulty 
here,  as  is  sometimes  the  case,  in  determining  whether  there 
was  an  overvaluation  of  the  property  or  labor.  The  inequality 
between  the  value  of  what  plaintiff  has  put  into  the  corporip 
tion  and  what  he  demands  from  it  is  so  great  as  to  sliock 
the  conscience. 

The  contract  that  the  corporation,  when  organized,  should 
issue  stock  as  fully  paid  up,  when  in  fact  the  proposed  pay- 
ment was  intentionally  fictitious,  was  an  agreement  that  it 
would  perform  an  act  ultra  vireiy  and  which  a  court  of  equity 
will  not  enforce:  Tobey  v.  Robin$onf  99  111.  283:  Railroad  t« 
Mowatt,  12  Jur.,  pt  1, 407;  Le  Wame  t«  Meyer,  88  Fed.  Bepu 
191. 

Plaintiff  and  the  other  defendants  who  were  parties  to  the 
illegal  agreement  stand  in  pari  delicto^  and  neither  can  enforce 
the  contract  against  the  other:  Oreen  v.  Carrigan,  87  Mo.  870; 
Kitchen  v.  Oreenahaum^  61  Mo.  116. 

It  is  no  answer  to  these  objections  that  the  contract  makes 
provision  that  the  lands  shall  be  turned  over  to  the  corpora* 
tion  at  actual  cost  It  is  apparent  from  the  face  of  the  con- 
tracts that  the  land  and  the  services  to  be  rendered  by  the 
promoters,  taken  together,  were  nothing  like  a  fair  equivalent 
for  the  face  value  of  the  stock  to  be  issued.  It  does  not  mat- 
ter whether  the  value  of  the  land  or  the  services  were  ficti- 
tious; both  were  provided  by  the  contract  under  which 
plaintiff  claims.  That  the  stock  of  the  corporation  demanded 
by  plaintiff  would  be  largely  fictitious,  and  that  no  payment 
in  money  is  required  under  the  contract,  is  manifest. 

Neither  are  we  embarrassed  in  this  case  with  questions  of 
estoppel,  which  might  arise  were  we  dealing  with  an  unau- 
thorized and  ultra  vires  contract  which  had  already  been  exe- 
cuted by  the  corporation  and  stockholders.  Here  we  ait 
asked  to  require  the  corporation  to  perform  an  executory  con* 
tract  between  others  which  it  would  have  IumI  no  anthoiily 
itself  to  make.    This  we  cannot  dow 

Judgment  reversed. 

All  concur. 
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gpjcafic  Pbriobmakct  of  Ultra  Yiris  CoKTBAcr.^Eqaity  will  boI  ta* 
§unt  a  oontnet  of  a  oorporatioD  which  is  uUra  wtrtv  Oree$tvUh  Oompntt  etc 
09k  ▼.  PUnOen*  Oomprea  etc  Co.,  70  Misa.  669;  ante^  68L 

OoiriBAOXB— GoNrLioT  OF  Laws— Plagf  of  Psbvobmanoi  GoyxRBt.— 
"Where  »  oontraot  ii  executed  in  one  state  to  be  performed  in  another,  the 
Imw  of  the  latter  state  governs  as  to  its  validity  and  interpretation:  Baum  ▼• 
JBhrdudk  160  Pa.  St.  164;  80  Am.  Si  Rep.  797,  and  note;  fTaveHjy  NaU 
JSank  V.  ffaU,  150  Pa.  St.  466;  90  Am.  St.  Rep.  823,  and  note  with  oases 
ooUeoted;  Bigdcw  ▼•  Bumham^  83  Iowa,  120;  32  Am.  St  Rep.  294.  and 


Squxit— Pa&tiis  in  Pabi  Dxlioto.— Where  the  pirties  to  aa  fliegal 
agreement  are  in  part  delicto,  a  court  of  equity  will  interfere  in  behalf  of 
neithen  Lwnard  v.  Poole^  114  K.  Y.  371;  U  Am.  St.  Rep.  667;  Hathran  v. 
JJaUoran,  137  lU.  100;  Bock  v.  Maihew,  36  W.  Va.  631;  Brawn  v.  BeiUg,  ?2 
lid.  489}  extended  note  to  Barfer  ▼.  Harper^  7  Am.  St.  Rep.  687*  688. 
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pis  MnsoUBi,  606.] 

eIi  Salb  Madb  at  Unusual  Hour  will  be  vacated  if  the  agent  of  a 
party  interested  in  the  sale,  being  instructed  to  bid  in  the  property  for 
the  amount  of  the  debt,  was  on  his  way  to  the  place  of  the  sale,  and 
would  have  arrived  in  time  to  take  part  thereia  if  it  had  not  been  held 
prematurely;  and  the  price  realized  represented  scarcely  more  than  one* 
fourth  of  the  real  value  of  the  property. 

JuDicnAL  AND  Trustxx's  Salxs. — Inadxquact  OF  Priob,  without  more,  un- 
less so  gross  as  to  shock  the  moral  sense,  is  insufficient  to  invalidate  a 
sale  either  under  a  deed  of  trust  or  upon  foreclosure  or  execution. 

TkUBTXB's  Salk  Madb  Bxforb  Custom  art  Hour  will  not  be  sustained  bo- 
oause  the  sheri^  who  acted  for  the  trustee,  had  other  pressing  duties  to 
attend  to,  and  therefore  made  the  sale  before  the  customary  hour. 

KoTXCB.— Thb  Plba  of  "  Innocxnt  Purchasxr"  is  an  AFFnucATiYB  Da> 
FBN8B,  and  must  be  affirmatively  pleaded  and  proved. 

Action  to  set  aside  a  trustee's  sale.  Plaintiff  sent  an 
agent  with  instructions  to  bid  for  the  property  up  to  the  (bU 
amount  of  the  debt.  This  agent  would  have  arrived  in  time 
to  have  taken  part  in  the  sale  if  it  had  occurred  within  the 
customarj  hours.  The  sherifl^  acting  for  the  trustee,  held 
the  sale  at  the  unusual  hour  of  10:80  a.  m.,  and,  acting  in 
collusion  with  the  defendants,  Hinton  and  Harbisoni  allowed 
them  to  bid  in  the  land  for  one  hundred  and  twenty-one  dol- 
lars while  no  other  bidders  were  presenti  the  said  defendants 
being  fully  aware  that  the  sale  was  being  held  before  the  ens- 
ternary  hour.  The  land  was  really  worth  about  one  thousand 
dollars.  Plaintiff  was  willing,  if  a  resale  should  be  granted, 
to  bid  up  to  the  amount  of  the  debt  due  to  him.    The  debtor 
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wa8  wholly  {naolvent.    The  defendants  answered  with  a  gan* 
era!  denial. 

John  21  SiurgU  and  0.  L,  Craveni^  for  the  appellant. 
W.  J.  Patterson^  for  the  respondent. 

Shsrwood,  J.  The  salient  questions  which  lie  at  tbe 
threshold  of  the  investigation  necessary  in  regard  to  the 
merits  of  this  controversy  are  three,  and  these:  1.  Was  the 
sale  made  at  an  unusual  hour?  2.  Was  the  property  sold  for 
an  inadequate  price,  which/coupled  with  other  circumstanoea, 
authorized  the  sale  to  be  set  aside?  and  3.  Are  the  defend- 
ants, Hi  n ton  and  Harbison,  to  be  regarded  as  innocent  pur- 
chasers,  that  is,  purchasers  without  notice  and  in  good  faithT 

Of  these  in  their  order. 

1.  As  to  the  first.  The  preponderance  of  the  testimony 
shows  the  sale  occurred  just  before  eleven  o'clock.  The  testi- 
mony of  Shannon,  the  sheriff  trustee,  leaves  no  doubt  on  the 
point  if  we  are  to  look  to  his  testimony  alone;  it  is  conclasive 
on  the  point  of  the  sale  in  question  having  been  made  at  ma 
unusual  hour,  and  conclusive  also  of  the  prevalent  custom  to 
make  such  sales  at  a  later  period  in  the  day.  He  says:  **  I 
g^.'.erally  began  ray  sheriff's  sales  from  half  past  one  o'clock 
to  two  o'clock  in  the  day.  In  the  course  of  my  duties  aa 
sheriff  I  had  never  made  a  sale  under  a  trust  deed  or  under 
an  execution  as  early  in  the  day  as  I  in  fact  made  this  one. 
I  usually  made  them  about  half  past  one,  after  we  had  got 
back  from  dinner.  •  •  .  Had  it  not  been  for  the  circumstances 
I  have  related,  I  would  not  have  made  the  sale  at  that  time 
of  day.     In  fact,  I  know  I  wouldn't;  it  was  not  the  custom.** 

Ttie  testimony  of  other  witnesses  corroborates  that  of  the 
sheriff  as  to  the  customary  time  of  making  such  sales.  Hin- 
ton,  one  of  the  defendants,  says:  *' Sales  are  most  usually 
made  after  dinner."  Osborne,  a  witness  interested  in  the 
same  trustee's  sale,  though  in  regard  to  another  tract  of  land^ 
says:  **The  bulk  (of  sales)  is  made  between  twelve  and  five 
o'clock."  Geyer,  another  witness,  sa3'8:  "The  majority  of 
the  sales  are  made  about  one  o'clock,  or  between  one  and  two 
o'clock."  Other  witnesses  testify  about  sales  having  occurred 
before  the  customary  time  as  heretofore  mentioned;  but  not 
one  of  them  is  able  to  state  that  such  sales  did  not  occur  with 
the  consent  and  in  the  presence  of  all  parties  in  interest. 

The  occasional  occurrence  of  some  such  sporadic  instances 
would  be  but  the  exception  which  proves  the  rule,  and  would 
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have  DO  more  power  to  break  the  bands  of  the  prevalent  cus- 
tom than  would  the  early  advent  of  a  single  swallow  to  break 
the  icy  chains  of  winter  and  bring  on  untimely  wing  the 
balmy  influences  of  the  vernal  season.  The  finding  of  the 
circuit  court  was  that  the  sale  took  place  at  an  unusual  hour, 
and  we  see  no  reason  to  disapprove  of  the  correctness  of  that 
conclusion. 

2.  Was  the  land  sold  at  an  inadequate  price?  On  this 
point,  as  might  be  expected,  the  opinions  of  the  various  wit- 
nesses difler  considerably.  The  estimates  placed  upon  the 
▼alue  of  the  land  in  litigation  vary  in  amount  from  $1  to  $4 
per  acre.  Now,  if  we  strike  a  mean  between  the  highest  and 
the  lowest  estimates  of  value,  we  find  that  this  will  place  the 
reasonable  price  of  the  land  at  $2.50  per  acre,  which  amounts 
to  $400  for  the  tract;  and  this  is  what  Hinton  asked  the  rep- 
resentative of  the  Watkins  oompany  for  it  when  approached 
by  him  a  week  cur  so  after  the  Sale,  in  order  to  see  if  an  ad- 
justment could  not  be  effected.  This  160  acres  had  a  hewed 
log  house  on  it  with  a  stone  chimney,  stables  and  a  smoke, 
house,  and  about  ten  acres  in  cultivation,  also  an  excellent 
spring  on  tlie  tract;  and  about  forty  acres  of  it,  taking  diflfar- 
«nt  portions  of  it  for  that  purpose,  could  be  put  in  cultivation. 
The  sum  of  $400,  then,  ought  to  be  taken  as  a  reasonable 
price  for  the  land,  espeoially  so,  as  Wills,  who  was  interested 
in  the  purchase  of  the  southwest  quarter,  says  that  quarter 
^'  was  worth  probably  $250  to  $900^;  but  it  is  conceded  on  all 
bands  that  the  lastniiamed  quarter,  by  reason  of  having  no 
imrprovcjuents  or  spring  on  it,  was  much  less  valuable  than 
the  ona  in  suit  fio  that  if  $400  is  to  be  taken  as  the  proper 
estimate  to  place  on  the  value  of  the  property  in  controversy, 
then  its  sale  for  $121  was  a  sale  for  but  little  over  one-fourth 
of  its  value. 

The  general  rule  is  stated  in  the  books  that  mere  inade* 
<)Qacy  of  price  without  more,  unless  so  gross  as  to  shock  the 
moral  sense,  is  insufficient  to  set  aside  a  sale  of  land  made 
under  a  deed  of  trust,  foreclosure,  or  execution.  But  in  such 
ease  the  sale  must  be  fairly  conducted  in  all  other  respects. 
Several  instances  have  occurred  where  this  court  has  set  aside 
sales  where  the  price  was  inadequate,  though  not  grossly  so, 
where  there  were  other  attending  circumstances  rendering  it 
inequitable  to  let  the  sale  in  the  given  instance  stand;  as,  for 
example,  in  Stoffel  v.  Schroeder^  62  Mo.  147,  where  the  prop- 
erty sold  under  a  deed  of  trust  at  $6,000,  and  was  worth 
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$8,500,  and  the  enle  was  set  aside,  having  been  made  at 
unusual  hour,  to  wit,  eleven  o'clock  A.  M.  It  is  true  that  case 
smacked  of  fraud,  while  this  does  not;  but  in  one  respect  they 
are  parallel  in  principle,  that  is,  the  trustees  in  the  former 
case  and  the  sheriflf  trustee  in  the  latter,  were  prevailed  upon 
to  sell  the  property  at  an  unusual  hour,  and  in  consequenoe 
of  this,  the  property  in  the  case  at  bar  only  brought  about 
one-fourth  of  its  reasonable  Talue.  The  fact  that  the  sherifl^ 
trustee  was  pressed  to  attend  to  other  duties,  did  not  author- 
ise him  to  do  this  to  the  neglect  of  other  duties,  and  the 
detriment  of  other  interests. 

In  Vail  ▼.  Jacobs^  62  Mo.  130,  where  property  worth  from 
$5,000  to  $8,000  was  struck  off  to  the  assignee  of  the  noteSp 
the  only  bidder  at  the  sale,  for  $1,000,  we  set  the  sale  aside, 
though  it  was  made  within  usual  hours.  In  the  cases  men- 
tioned, others  are  instanced  from  our  own  reports  teaching 
the  doctrine  that  a  trustee,  in  the  exercise  of  the  power  of 
sale,  must  act  with  the  strictest  impartiality  and  intq^ty, 
and  if  it  appear  that  they  have  abused  their  trust  in  any 
manner  by  a  fraudulent  combination  with  anyone  to  Um 
detriment  of  any  party  in  interest,  or  even  if  it  appear  that 
substantial  injury  has  resulted  from  their  acts  in  failing  or 
neglecting  to  discharge  their  duties  by  exercising  a  wise  and 
sound  discretioui  equity  will  grant  relief:  Ooode  t.  Com/arU 
89  Mo.  818. 

In  Stoffel  ▼.  Sekroeder,  62  Mo.  147,  we  said:  ''It  has  always 
been  the  doctrine  of  this  coart,  as  well  aa  of  courts  elsewhere, 
that  the  mode  of  sale  referred  to,  being  a  harsh  method  of 
disposing  of  the  equity  of  redemption,  should  be  watched 
with  jealous  solicitude  and  overthrown  if  not  conducted  with 
all  fairness  and  integrity,  and  that  the  trustee  is  bound  to 
act  bona  fide^  as,  in  exercising  the  power,  he  becomes  the 
trustee  of  the  debtor,  and  should  adopt  all  reasonable  modes 
of  proceeding  in  order  to  render  the  sale  beneficial  to  the 
debtor,  and  cannot  shelter  himself  under  a  bare  literal  com* 
pliance  with  the  conditions  imposed  by  the  terms  of  the 
power." 

Shaw,  C.  J.,  in  Howard  t.  Ames,  8  Met.  811,  said:  Tn  ex* 
ecuting  the  power  he  becomes  the  trustee  of  the  debtor,  and 
is  bound  to  act  bona  fide  and  to  adopt  all  reasonable  modes 
of  proceeding  in  order  to  render  the  sale  most  beneficial  lo 
the  debtor.'' 

Vice-Chancellor  Sir  Knight  Bruce  uses  this  language:  "A 
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mortgagee  haying  a  power  of  sale  cannot,  as  betweea  bim 
and  the  mortgagor,  exercise  it  in  a  manner  merely  arbitrary^ 
but  is,  aa  between  them,  bound  to  exercise  some  discretion; 
not  to  throw  away  the  property,  bnt  to  act  in  a  prudent  and 
business-like  manner,  with  a  yiew  to  obtain  as  large  a  price 
as  may  fairly  and  reasonably,  with  due  diligence  and  atten* 
tion,  be  under  the  circumstances  obtainable'^  MatlhU  T* 
EdwardB,  2  Coll.  C.  C.  46S. 

Tested  by  the  standard  thus  fixed  by  the  authorities,  it 
eannot  justly  be  said  that  the  sheriff  trustee  fulfilled  th# 
measure  of  his  duty  if  that  duty  be  considered  only  with  ref« 
erenoe  to  the  Talue  of  the  property  and  the  prioe  which  it 
brought 

But  we  need  not  look  alone  to  the  inadequacy  of  the  price 
for  which  the  land  sold  nor  the  unusual  hour  at  which  the 
sale  occurred;  there  is  yet  another  element  presented  by  ths 
testimony  for  consideration,  and  that  is  the  fact  that  tbs 
agent  of  the  plaintiff,  in  the  exercise  of  due  diligence,  and 
without  fault  on  his  part,  failed  to  reach  the  place  of  sale  ia 
time  to  participate  therein  and  prevent  a  sacrifice  of  the  prop* 
erty.  This  makes  a  stronger  case  than  where  a  party,  through 
mistake  or  inadvertence  of  himself  or  agent,  has  failed  to 
attend  a  sale.  Yet  even  in  cases  of  that  sort,  relief  has  fre- 
quently been  afforded  in  equity  on  the  ground  of  accident  or 
surprise.  Thus,  in  WiUiamBon  ▼•  Dale^  8  Johns.  Ch.  290, 
plaintiffs  were  innocently  misled  as  to  the  day  of  sale,  and  so 
were  not  present  No  improper  intention  was  imputable  U> 
the  adverse  party  nor  of  unfair  conduct  at  the  sale,  which 
was  perfectly  regular  and  fair;  but  the  property  estimated  U> 
be  worth  $12,000,  subject  to  a  prior  encumbrance  of  12,700, 
was  sold  for  a  like  sum,  and  the  sale  was  set  aside,  on  the 
ground  of  surprise,  equitable  terms  being  imposed  upon  the 
applicants  for  relief. 

In  Bizly  v.  Mead^  18  Wend.  611,  the  plaintiff  employed 
an  agent  to  attend  the  sale  and  bid  in  the  property  for  him; 
agent  forgot  to  do  so;  property  sold  at  a  sacrifice;  purchaser 
insolvent;  sale  set  aside. 

In  HawM  v.  Heater^  4  N.  J.  Eq.  266,  a  second  mortgagee,  by 
mistake  of  her  agent,  was  prevented  from  attending  the  fore* 
closure  sale  made  under  a  prior  encumbrance.  The  prem* 
ises  sold  for  an  inadequate  price,  to  wit,  one  hundred  dollars, 
when  worth  five  hundred  dollars,  to  the  prejudice  of  the  sech 
ond  encumbrance;  sale  set  aside. 
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80  Id  Seaman  r.  EigginM,  2  N.  X  Eq.  214,  M  Am.  Dec  20Qt 
•gent  of  a  second  encambcaacar  failed  to  reach  the  plaoe  of 
Bale  in  time,  owing  to  accident  ia  miasing  hia  way,  and  to 
another  unintentional  miBtikie.  The  sale  waa  advertised  for 
one  o'clock,  and  occurxed  at  half-past  one.  Owing  to  the 
mistake  and  accident  afoeeaaid  the  agent  did  aot  aeach  the 
point  until  two  o'cleck.  The  property  waa  aold  for  onlj  suffi- 
cient to  satisfy  the  first  mortgage,  but  was  worth  enough  to 
satisfy  both  mortgages^  and  the  mortgagpr  waa  insolvent;  the 
sale  was  set  aside  on  equitable  terma. 

In  Griffith  1.  f andZsy,  10  Boaw.  687,  dfifendanf a  attornej 
made  a  mistake  sa  to  the  day  of  aale^  property  sold  greatly 
under  value,  without  much  competition.  Held,  a  case  of  sur* 
prise,  which^  coupled  with  inadeqnaqy  of  pik%  juaUBea  set- 
ting  the  sale  asidb,  which  was  done. 

In  another  ease  the  petitioner  holding  the  oqaily  of  b» 
demption,  aod^  innocently  misled  mb  to  the  daj  of  sale»  waa 
prevented  from  attending,  and  in  conosiiBBiiQe  the  property 
«aa  aold  lor  aboot  sixty  per  cent  of  its  lakia.  Hdd,  saeh  a 
case  of  aorprias,  coupled  with  inadequacy  of  pricey  aa  joBtified 
setting  the  sale  aaidka;  WitsUr  ¥.  Schawmmn,  24  N.  J.  Eq.  60. 
To  the  aame  puiport  is  CMUrj.  WhippU^  13  Wend.  224. 

In  Hopfock  ¥.  ComUta,  4  Sand.  Ch.  682,  the  defendant  in  a 
loreclesure  auit|  liable  for  any  deficiency,  intended  to  be  prea- 
eat  at  a  foreokisuie  sak^  but  was  preiented  by  being  detained 
as  a  juror,  and  vainly  tried  to  get  the  court  to  exoms  him, 
and,  failing  in  this,  wrote  to  an  entirely  reliable  agent  to  n^ 
lesent  him,  and  bid  in  the  property  Cor  him.  Letter  failed  to 
reach  agent  till  aa  hoar  after  sale;  pro^rty  bid  in  by  oom- 
phdnania  for  one-third  of  ita  value,  leaving  a  large  deficiency. 
Court  ordered  a  resale.  It  la  true  these  caees  firom  which 
quotations  are  just  made  were  fereolosore  cases  where  deeds 
had  not  been  executed;  but  they  serve  to  illnstiate  the  doo* 
trine  of  cowrts  of  equity  en  the  point  in  hand. 

la  the  case  at  bar  the  plaintiff  had  dene  everytliing  re- 
quired of  him.  No  just  charge  of  negligence  can  be  laid  at 
his  door.  He  had  even  gone  further  than  parties  in  interest 
bad  gone  in  the  cases  instanced;  for  he  had  written  a  letter  to 
Bhannon  informing  him  that  they  wished  an  attorney  io  rep- 
resent them  at  the  trustee's  sale,  and  thia  only  a  few  weeks 
before  it  oocurred.  It  was  the  duty  of  the  sheriff  to  have  le- 
membered  this  letter,  and,  even  if  the  sale  had  oocurred  at  a 
regular  hour,  to  have  postponed  the  sale  for  a  abort  time,  sad 
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awaited  the  arrival  of  the  expected  agent:  Seaman  ▼.  Rig^iitiM^ 
2  N.  J.  Eq.  218;  84  Am.  Dea  200.  But  the  failure  of  the 
Bheriflf  to  remember  should  not  operate  detrimentally  to  the 
interests  of  the  plaintiff^  whose  only  hope  for  the  satisfaction 
of  his  debt  is  the  relief  he  seeka. 

&  Are  Ike  defimdaote  to  be  xagaided  as  pvrehasers  witiisat 
Boti«s  and  m  good  fsithf  There  is  sufficient  testimony  in 
this  record  to  show  notice  to  them  before  they  paid  the  pur- 
cbase  money;  but  they  cannot  occupy  the  attitude  of  such 
parcbasers  for  the  reason  that  ihsir  pleading  does  not  warrant 
it.  Their  answer  was  a  general  deniaL  Tde  plea  of  ^inno- 
cent purchaser''  is  an  affirmative  defense,  and  must  be  affirm- 
atively pleaded  and  proven;  the  onu$  lies  on  the  pleader. 

In  FraU  v.  Biekvian,  1  Johna  Ch*  288,  Cbanoelior  Esnt 
Bays:  *'  If  a  purchaser  wishes  to  rest  his  claim  on  the  ftct  of 
being  an  innocent  bona  fide  purchaseri  he  must  deny  notice, 
though  it  be  not  cliarged;  he  must  deny  fully  and  in  the  most 
precise  terms  every  eiroumstanoe  from  which  notice  oooid  be 
inferred/*  flee  also  Hmlta  r.  EaUa^  8  Mn.  803,  and  fiiUymoa 
T«  King,  86  Iowa,  208,  and  cases  cited. 

For  the  reasons  a&resaid,  judgment  affirmed. 

Qantt,  p.  J.,  concurs;  Burobss,  J.,  in  affirming  the  judg* 
ment^  but  reserves  his  opiuion  on  the  question  of  pleading. 


ISxscDTios  Sals  llAim  Two  Datb  Bxross  tbs  Day  FDODnrnn  Roma 
«f  the  itk  flomreya  ■•  tilk  whue  th«  pertluwer  had  Mteal  «r  eoofltniotivs 
aoimefthclnesshrilF:  aifT.OuibMN,41IlLSl4a9AB.I)M.IM  Aa 
ttxaeatian  mXt  miula  at  aa  nnaaaaanaMn  hoar  ia  Toid  aa  to  pacaooa  haTiag 
knowledga  of  tha  facta:  MeNaugUon  ▼•  McLtOMt  78  Mieh.  250. 

8HXBin*8  Salv— EmoT  or  Xkadbquaot  or  Faioa— Though  a  mera  la- 
adaqnaoy  ii  mot  ordinarfly  raffioient  to  aat  aaida  a  ahariff'a  aala,  yat  if  the 
jMidaqiia^  la  graat  tha  aalo  aoay  ha  aat  aaida  vpoe  aliglit  adMitional  hrragiH 
larity:  2;«rta  T.  Ai4p«i^  ISO  HL  654;  S8  Am.  St.  Rap.  814,  Bad  note;  AniA 
▼.  MmUoom,  184  HL  24}  88  Am.  St  Rapw  846;  nota  to  Wtamr  ▼•  JTa^mi;  IS 
Am.  8k  Rep.  SOQL  A  ahariff'a  aale  of  landa  nnder  axaontioB  will  ha  aat  aaida 
en  tlia  timdy  appUcation  of  tha  defendant  on  proof  of  groaa  inadeqnaaj  af 
price:  Ponder  ▼.  C^mma^  90  Ala.  117*  Groaa  inadequacy  of  price  ia  of  itaelf 
inaoffioient  to  aet  aaide  an  azecntion  aala^  though  it  may  be  regarded  aa 
atioogly  indicative  of  fiaadx  gwnUht.  PmMm.  81  Tax.  162^  28  Am.  8t  Bapw 
794^  and  note. 

BOSA  Yk^■  PrnKSASSa— Plbasoni.— A  defanAani  who  weald  anfl 
all  of  tlm  defMiaa  of  porahaaer  for  valaa  withoat  notice  meat  pat  itia 
hy  hia  pleadingix  Motmr  Inm  Ch,  ▼.  Tnmi,  83  Ta.  887;  6  Am.  8Il  Bepb.  9B9^ 
and  note;  ^vmit  t.  ^^nei^  4  Wia.  348;  66  Am.  Dec.  814»  and  note; 
r.  (Memam,  7  Rich.  Bq.  500;  62  Am.  Dea  40S;  and  nota. 
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[US  Kiaoimi,  ftAA.] 

AcrioRS  AoAXHCT  KoHKBiDBim. — Astatata  proridiag  Uial 

ant  la  a  noDr«cid«nt  Im  inaj  ba  siiad  in  aaj  aonrt  of  tht  ■telt  ipyliM  la 
all  laiti,  whatbar  i»  rem  or  M  permmanL 

Paociaa— SsBVioi  ov  on  NoHRBiDXirT  Suroe— A  aonraaldao»  plaialiff 
who  Tolantarily  atteadi  oonrt  in  tha  atata  whara  loil  ia  bcoog^  ia 
amanabla  to  ordinary  oivil  prooeaa  in  another  aotioo. 

JuDOMBNT— FiNDiNQS  ov  JaRUDicmoir  How  Fab  Oohglusiti. — ^Aa  loof  ta 
tha  judgment  of  a  oompatent  ooart^  deoidtng  that  it  haajnriadiotion  of  a 
anit  againat  a  nonreaidenti  atanda  nnreTeraad,  tha  dafandaat  ia  |»a» 
oludad  from  pleading  to  tha  junadiotion  in  any  other  oonrt  to  whioh  tha 
anit  may  be  remoTed. 

FRO0B88— AmiOATiov  VOB  Cbavob  ov  Vbvui  Is  Air  Jxtumd  WAnrm  ov 
Skbticb  ov. 

Paocasa— AoRUMBiiT  voa  OoHTZHUAiraB  Is  Sovivalbiit  lo  Own 
PBARAKoa  IM  AcriON.    The  qneation  of  want  of  jnriadietioa  by 
of  improper  aarvioe  of  prooeaa  oannot  afterwarda  be  raiaed. 

While  the  defendant  to  a  suit,  broaght  by  attaohment  in 
Chariton  county,  Missouri  (both  he  and  the  plaintiff  being 
residents  of  Baker  county,  Oregon),  was  in  attendance  upon 
the  proceedings,  the  plaintiff  brought  an  action  for  libel 
against  him,  and  procured  service  on  him  in  the  ordinary 
manner.  He  filed  a  plea  to  the  jurisdiction  on  the  ground  of 
the  nonresidence  of  both  parties.  This  plea  was  overruled, 
and  the  case  was  then,  on  his  application  for  a  change  of 
venue,  transferred  to  Carroll  county.  The  trial  of  the  case 
was  fixed  for  the  March  term,  1887,  and  during  that  term 
*'  continued  by  agreement  of  plaintiff  and  defendant  to  the 
next  term."  The  defendant  having  procured  leave  to  file  bis 
answer  in  vacation,  renewed  his  plea  to  the  jurisdictioa  on 
the  same  grounds  as  before,  and  also  pleaded  to  the  merits. 
The  replication  was  a  general  denial,  and  also,  as  regards  the 
plea  to  the  jurisdiction,  a  plea  of  former  adjudication.  Only 
the  plea  to  the  jurisdiction  was  tried,  the  result  being  a  judg- 
ment for  the  defendant,  from  which  the  plaintiff  appealed. 

KinUy  and  Kinhy^  for  the  plaintiff  in  error. 

O.  Hammond  and  Son^  for  the  defendant  in  error. 

Sbxbwood,  J.  The  fourth  clause  of  section  2009,  of  the 
Revised  Statutes  of  1889,  provides  that:  ""When  aU  the 
defendants  are  nonresidents  of  the  state,  suit  may  be  bronght 
in  any  county  in  this  state.'*  It  will  be  observed  that  this 
clause  is  without  limitation  or  restriction. 
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SaitB  then,  that  is,  all  soita,  whether  by  prooeedinga  in  rem 
or  in  penanan^  are  allowed  to  bo  brought  in  any  oonnty  in 
this  state  against  a  nonresident,  and  the  mere  fact  of  the 
party's  nonresidenee,  without  more,  is  one  of  the  grounds  for 
an  attachment:  Rer.  Stats.,  sec.  621.  From  an  early  day  in 
this  state  it  has  been  ruled  that  one  nonresident  may  sue 
another  by  attachment  in  this  state:  Poiey  ▼•  Buekner^  8  Mo. 
604;  Oraham  t.  Bradbury^  7  Ma  281;  though  the  statute 
concerning  attachments  contains  no  mention  of  nonresidents 
as  suitors  in  our  courts. 

When  the  action  is  commenced  by  attachment  the  suit 
must  contain  a  summons   to  the   defendant:  Rey.  Stats.t 
1889,  sec.   588.    Whether  the  present  plaintiff  was  person* 
ally  served  with  process  in  the  attachment  suit  does  not 
appear;  but  if  he  was,  then  such  service  would  authorise  a 
general  judgment  against  him;  and   the  like  result  would 
follow  if  he  entered  his   appearance   to    the  action:  Rev. 
Stats.   1889,  sec.  561.    So    that,  if  the  contention  of  the 
defendant  is  to  prevail,  it  would  be  perfectly  competent  for 
him  to  recover  a  general  judgment  against  the  plaintiff  in  his 
attachment  suit,  but  very  improper  and  illegal  for  the  plain- 
tiff to  recover  a  like  judgment  against  him  in  the  libel  suit 
In  the  recent  case  of  Chriatian  v.  WilliamB^  111  Mo.,  429, 
we  held  that  where  a  person  was  attending  court  in  this  state 
in  the  capacity  of  party  in  a  county  other  than  that  of  his 
residence,  that  he  might  be  sued  in  the  county  of  the  forum 
of  his  attendance,  and  that  under  the  first  clause  of  said 
section  2009. he  was  "found"  within  the  meaning  of  that 
clause,  if  the  sheriff  served  process  on  him,  and  that  in  such 
circumstances  he  could  not  successfully  plead  to  the  juris- 
diction of  the  court  where  he  was  thus  served.    In  thus  con« 
struing  that  clause  of  the  section  we  gave  the  word  "found  '* 
its  ordinary  meaning,  and  we  do  not  see  why  we  should  not 
do  the  like  in  construing  the  fifth  clause  of  the  same  section, 
and  accord  to  its  words  their  usual  import  and  customary 
meaning.     The  defendant  is  a  nonresident;  being  such,  he 
n^ay  be  sued  in  any  county  in  the  state;  for  so  the  statute 
provides,  and  it  must  control.    The  statute  makes  no  excep- 
tions, and  we  are  not  authorised  to  make  any. 

Besides,  the  defendant,  by  voluntarily  coming  into  the 
•tate  of  Missouri,  subjected  himself  to  the  jurisdiction  of  our 
courts;  certainly  so  under  the  statutory  provisions  already 
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eited:  Mawry  r.  Chne^  100  Mass.,  79;  Jlnrpfty  ▼.  Winter^  18 
6a.  690;  2  Fresman  on  Judgments,  4ih  ed.,  see.  M6« 

Again  no  aathoriity  goes  to  tiM  ezteni  of  holding  that  m 
person  going  into  anothor  state  may  not  be  sued  jost  liko  aa 
inhabitant  of  saoh  state;  and  it  is  difficult  on  priooiida  to  sea 
why  a  nonresident  may  be  validly  served  with  sammonB  in  a 
oivil  action  a  few  days  before  court  conTenes^  and  yet  tlia 
service  of  similar  process  be  invalid  tlra  day  after  oofort 
convenes. 

We  think  the  better  rule  is  that  annoonoed  in  Conneotienti 
where  it  is  held  that  a  nonresident  party  plaintiff  who  wdan- 
tarily  attends  court  in  that  state  is  as  amenable  to  ordinary 
civil  process  in  another  action  as  if  he  were  a  resident: 
Bishop  V.  Fow,  27  Conn.  1. 

2.  But  granting  that  the  defendant  is  right  in  his  conteiH 
tion  that  the  service  of  process  upon  him  in  this  action  was 
invalid  by  reason  of  the  matters  set  forth  in  his  plea  to  the 
jurisdiction  of  the  Chariton  circuit  court,  how  can  his  conten- 
tion prevail  against  the  solemn  judgment  of  that  cooii 
deciding  that  plea  and  the  matters  therein  contained  against 
him?  That  judgment  still  stands  unappealed  from  and 
unreversed,  and  therefore  the  matters  contained  in  that  plea 
have  passed  in  rem  judicatam:  1  Herman  on  Estoppel,  eea 
472;  Dwight  v.  St.  John,  25  N.  Y.  208;  Obear  ▼.  Gray,  78  Qa. 
455;  Hawk  v.  Evans^  76  Iowa,  598,  14  Am.  St.  Bep.  247; 
Frauenthal^s  Appeal,  100  Pa.  St  290;  Almy  t.  Daniehj  15 
R.  I.  812;  Kaufman  v.  Schneider,  85  111.  App.  256;  WooUey  v. 
Louisville  Banking  Co.,  81  Ky.  627;  2  Black  on  JudgmentSi 
sees.  691,  692. 

And  the  rendition  of  the  judgment  by  the  Chariton  circuit 
court  on  the  issue  joined  as  to  jurisdiction  was  equally  a  bar 
whether  correct  or  erroneous:  Hagerman  ▼•  Sutton,  81  Mc, 
619,  and  cases  cited.  When  that  judgment  was  rendered,  the 
question  of  jurisdiction  was  no  longer  at  issue  in  the  case, 
this  must  be  true  or  else  the  proceedings  on  the  question  of 
jurisdiction  in  the  Chariton  circuit  court,  inclusive  of  the 
judgment  rendered  on  the  defendant's  plea,  only  amounted 
to  a  judicial  farce.  If  the  defendant  had  been  desifona  of 
properly  saving  his  exceptions  to  the  action  of  that  eonrt  he 
should  have  filed  his  motion  to  set  aside  the  judgment  for  a 
new  trial,  and,  upon  that  motion  being  overruled,  he  should 
have  saved  and  preserved  his  exceptions;  but  even  then  the 
question  of  jurisdiction  would  still  have  been  res  judicata  ia 
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the  Carroll  cinnrit  «ouft;  nothing  but  tbe  retisiDg  liaad  of 
an  appellate  coart  conld  haw  corrected  the  eiror,  if  error 
there  was,  in  the  ruling  and  adjadication  of  the  court  of  first 
ixKtance.  When,  therefore,  tbe  cause  reached  the  Carroll 
aireml  oonrti  (be  (jaeatiOB  of  jariadiction  being  no  longer  an 
open  onoy  IherB  was  nothinag  left  for  the  Carroll  ciroait  court 
to  try  hxtt  the  eatise  on  its  merits. 

3.  But,  aside  from  anything  contained  in  the  foregoing 
obaezvaliDns,  all  right  to  question  the  jurisdiction  of  the 
Chariton  circuit  court  ceased  when  the  defendant  applied  for 
a  change  of  venue.  This  was  such  an  appearance  as  waived 
proper  service  of  process  and  admitted  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant:  Feedler  ▼.  Schroeder^ 
59  Mo.  364.  And  thai  cxrart  eertainlj  had  jurisdiction  over 
tbe  subject  matter  of  tbm  aetion,  to  wit,  over  that  class  of 


4.  But  further  on  that  head:  When,  as  alreadj  stated,  the 
oausa  reached  the  Carroll  circuit  court,  the  cause  was  con* 
tinned  by  '*  agreement  of  plainti£f  and  defendant  to  the  next 
terna  of  said  court**'  This  too  was  tantamount  to  a  general 
appearance  by  the  defendant  in  the  case:  Bohn  v.  Devlin,  28 
Mo.  319;  Orear  v.  Cloug\  52  Mo.  55;  Peten  T.  St.  LouU  etc. 
R.  R.  Co^  59  Mo.  406. 

The  case  of  HiggvM  v.  BecJcvoiih,  102  Mo.  456,  holds  nothing 
to  the  coivtrary  of  what  is  here  asserted. 

6.  We  reverse  the  judgment  and  remand  the  cause  to  the 
Carroll  circuit  court  to  be  tried  on  its  merits;  as,  for  the 
reason  stated,  the  circuit  court  of  Chariton  county  had  juris* 
diction  of  the  parties,  and,  even  if  it  had  not,  its  ruling  and 
judgment,  no  steps  having  been  taken  to  set  aside  the  same, 
were  res  judicata^  and  precluded  aU  further  inquiry  into  the 
question  of  jurisdiction. 

Qantt,  p.  J.,  concurs,  Bubgess,  J.,  not  sitting, 

Pbooks— PBivn.soB  09  NonuEsnom  Suixoa.— A  nonretident  tnitor  At- 
tending oonrt  io  tha  proiecntion  of  a  suit  ii  not  •ztmpt  from  tkt  aeryioe  of 
•mnmoiis  Against  him  in  another  init:  BcUdrom  ▼•  BtMnon^  16  R.  L  904;  27 
Am.  St.  Rep.  741,  and  note.  The  contrary  doctrine  is  maintained  by  Parker 
t.  MareiK  136  N.  Y.  585;  32  Am.  St.  Rep.  770.  Sao  also  tho  oartonded  note 
to  /»  f«  Heaieg,  88  Am.  Rep.  71S. 

PaooKO— WAirsa  ov  by  AFPSAaAVOi!  Oerman  Bank  ▼•  Ameriean  eltk 
In».  Gkf  88  lowm,  491;  32  Am.  St.  Rep.  316,  and  note  with  caaaa  ooUected| 
Macom  ekL  ILM.O0.  ▼.  QUmm,  85  Ga.  1;  21  Am.  St  Rep.  135,  and  note) 
Bausiman  ▼.  Bumham,  59  Conn.  117;  21  Am.  St.  Rep.  74;  Union  Pae,  Bjf, 
C<k  n  2>e  Busk,  12  CoL  294;  13  Am.  St.  Rep.  221,  and  noto^ 
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AFPKimivoi~-8!rAT  Wkithib  SQurrAunrr  la— Taking  a  stef  «f  Iht 
order  of  taU  in  a  foraolMim  tmife  ia  •qaiTalont  to  an  appearanoot  fiiMag  ▼• 
^rmtecter,  28  Neb.  407;  26:Am.  81  Rep.  S46b  and  note  diamiwing  tbo  flab* 
feoft. 

Jl7001CBII1»— CotraLUSITBHiai   OV   FXHDIKOS  OV  JUKODIOTIOV.— A  Jndf* 

meat  oonoloaiTelj  eetabliahea  the  ezietence  of  jnriediotioQal  facte  reoitod  hf 
il  80  far  ae  oolUtoral  prooeedinga  are  oonoemed!  ExparU  Ah  Mm^  77  OU. 
108;  11  Am.  81  Rep.  2BS;  3^  parte  Siemet,  T!  QO.  156;  11  Am.  8k  Bmp. 
861.  and  note  with  tho  oaeea  ooUeoted;  Chodwtm  r.  Sima,  86  AU  lOt;  11 
Am.  81  Rep.  81.  and  note.  That  the  reoital  of  jnriediotional  lacta  ia  m 
Judgment  ia  coneloeiye  of  Joriadiotion.  aoo  tho  extended  note  to  JfeBn  t« 
MMMMk  80  Am.  Rep.  748-768. 
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pu  xnooou.  OBfi.] 

IkiAL.— A  DnnnatR  «o  tu  BviDurai  admite  ereiy  fi^t  wIiU 
fairlj  be  inferred  tberefrooL 

FkAVDULSNT  Ck^vTKTAircns— iNDiRicr  Out  bt  Dnron  «o  Hn  Wiim.* 
If  an  ineolTont  Jadgment  debtor  oooTejed  all  hia  intereat  in  hia  fatherli 
estate  to  hia  brother,  who  immediately  afterwards  oonToyed  aomo  of  tho 
same  lands  to  the  debtor's  wife,  the  conrt^  in  the  abeenoe  of  any  plead* 
ing  or  evidence  to  show  that  the  wife  paid  for  the  land  oat  of  her  own 
means,  may  reasonably  find  thalT  the  property  thus  acquired  waa  paid 
for  with  the  means  of  the  hosbaad.  and.  such  a  fact  being  found,  the 
transaction,  though  no  proof  of  actual  fraud  ia  given,  most  bo  pro* 
nounced  fraudulent  in  law  as  to  existing  creditora. 

Fraudulkkt  Oonvbtancb  OV  Part  Only  ov  Dkbtor's  Laitds. — If  antn> 
solvent  judgment  debtor  conveys  lands  to  hia  brother,  who  tranafera 
them  to  the  debtor's  wife,  the  transactions  being  really  a  gift  to  tho 
wife  in  fraud  of  existing  creditors,  the  fact  that  the  debtor  haa  an  in* 
terest  in  other  lands,  upon  which  the  same  judgment  ia  a  lien,  ia  no  do* 
fense  to  an  action  by  the  judgment  creditor  to  set  aside  the  oonveyanoa 
and  to  subject  the  property  to  the  lien  of  his  jndgmenl 

John  A,  White  and  J.  L.  Berry^  for  the  appellant. 
R.  P.  OileSt  for  the  respondents. 

Gantt,  p.  J.  This  is  a  suit  in  equity  to  set  aside  a  deed 
from  W.  EL  Bragg  to  Delia  Bragg  on  the  ground  of  fraud,  and 
to  subject  the  land  thereby  conveyed  to  the  satisfaction  of 
two  transcript  judgments  in  favor  of  plaintiff  against  Lycor- 
jgus  Bragg,  the  husband  of  defendant,  Mrs.  Delia  Bragg.  The 
/defendant,  Agnew,  was  made  a  party  on  account  of  his  inter- 
est in  the  land,  the  same  having  been  mortgaged  to  him  for 
$1,000,  June  29,  1889.    The  answer  was  a  general  denial. 

At  the  trial  it  was  shown  that  on  the  twenty-eighth  day  ct 
July,  1888,  the  plaintiff  recovered  a  judgment  against  the  de» 
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fendant  Lycargns  6ra|i^,  for  1131.71  and  $5.45  cobUi  before 
J.  W.  BvanSf  X  P.,  of  Clay  township  in  Shelby  county,  Mie- 
Bouri,  and  on  the  same  day  execution  was  issued  thereon  to 
R.  £•  Dale,  constable  of  said  township,  returnable  in  ninety 
days,  and  on  the  thirtieth  day  of  July,  1888,  a  transcript  of 
this  judgment  was  duly  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  Shelby  county  in  said  state,  to  secure  a  lien 
on  real  estate. 

The  plaintiff  also  recovered  a  judgment  against  said  de- 
fendant, Lycurgus  Bragg,  on  said  twenty-eighth  day  of  July, 
1888,  before  said  J.  W.  Evans,  J.  P.,  for  the  sum  of  1100  and 
$5.80  costs,  a  transcript  of  which  was  duly  filed  the  thirtieth 
day  of  July,  1888,  in  the  office  of  the  said  clerk  of  the  circuit 
court  of  Shelby  county  aforesaid  to  secure  a  lien  on  real  es* 
tate,  and  that  execution  was  issued  by  said  justice  thereon  on 
the  thirtieth  day  of  July,  1888,  to  R.  E.  Dale,  constable  of 
said  township,  returnable  in  ninety  days. 

That  both  of  said  transcripts  so  filed  were  by  said  clerk  of 
the  said  circuit  court  duly  recorded  in  his  said  office  in  a 
book  by  him  tlien  and  ther  *  kept  for  that  purpose.  That  on 
the  twenty-ninth  day  of  October,  1888,  the  said  executions  so 
issued  in  both  of  said  cases  were  by  B.  E.  Dale,  constable  as 
aforesaid,  duly  returned  *'  No  property  found  in  Shelby  county 
of  the  defendant  whereupon  to  levy.'*  That  afterwards,  on 
the  fifth  day  of  June,  1889,  supplemental  transcripts  of  the 
docket  of  the  justice  of  the  peace  in  said  c^es  were  duly  filed 
in  the  office  of  said  clerk  of  the  circuit  court  of  Shelby  county 
aforesaid  showing  the  issuing  of  said  executions  on  said  judg- 
ments and  the  return  of  said  constable  of  '*  no  property  found,'* 
as  aforesaid. 

It  was  also  shown  that  on  said  thirtieth  day  of  July,  1888, 
transcripts  were  filed  in  the  office  of  said  clerk  of  two  judg* 
ments  rendered  before  said  justice  in  favor  of  Sommer,  Lynda 
&  Co.,  and  against  said  Lycurgus  Bragg,  one  for  $122.86^ 
and  the  other  for  $69.39. 

That  in  October,  1888,  after  the  plaintiff  had  procured  his 
said  judgment  liens  as  aforesaid,  S.  J.  Bragg,  father  of  de« 
fendant,  Lycurgus  Bragg,  died  intestate,  seised  of  a  large 
tract  of  land  in  Shelby  county,  in  the  state  of  Missouri,  to 
wit:  The  south  half  and  the  south  half  of  the  northeast  quar- 
ter, and  the  northwest  quarter  of  the  northeast  quarter,  and 
the  southeast  quarter  of  the  northwest  quarter  of  section  28, 
township  69,  range  9,  except  eleven  acres  in  the  northwest 
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torner  of  the  northfreet  qnarter  of  the  northeast  qaarter,  also 
west  half  of  the  ■oathwest  quarter  and  the  sooth  half  cf  the 
eoufehwest  qoarter  of  the  northweet  quarter  of  section  24, 
township  59,  range  9,  containing  fite  hundred  and  sixty-nine 
acres,  and  including  the  land  in  suit  The  defendant,  Ly* 
eurgos  Bragg,  was  an  heir,  and  entitled  to,  and  became 
eeised,  as  riiown  by  the  lestimony  offered  bj  the  plaintiff,  of 
his  share  in  said  real  estate.  That  in  the  spring  of  1889  the 
said  Wm.  E.  Bragg  bought  out  the  interest  of  the  other 
heirs,  paying  to  Samuel  B.  Bragg,  a  broths,  tor  his  interesli 
the  sum  of  one  thousand  dollars. 

The  evidence  of  W.  O.  Sanders,  the  sheriff  of  Shelby  oounty, 
tended  to  show  that  Lycurgus  Bragg  was  utterly  ineolventb 
In  June,  1889,  Lycurgus  Bragg  and  wife  conveyed  all  his 
interest  in  his  father's  lands  to  William  K.  Bragg,  by  quit- 
claim in  whioh  another  brother  and  sister  joined.  The  con* 
sideration  named  was  $8,000.  On  the  28th  of  June,  1889, 
William  K.  Bragg  and  wife  conveyed  a  part  of  the  same  land 
to  the  defendant,  Delia  Bragg.  On  June  29th  the  mortgage 
to  Agnew  was  execnted  to  secure  a  joint  note  of  Lycurgus 
and  Delia  Bragg,  for  $1,000,  of  date  May  6, 1889.  Another 
deed  of  trust  of  May  6,  1889,  was  read  in  evidence,  given 
by  same  parties  to  Agnew  to  secure  $1,000.  There  was  no 
evidence  to  show  what  was  Lycurgus  Bragg's  interest  in  his 
father's  estate,  and  we  are  left  to  infer  or  surmise  as  to  its 
value  from  the  consideration  named  in  the  deeds. 

At  the  close  of  plaintiff's  case,  defendant  offered  a  demup* 
rer  to  the  evidence,  and  it  was  sustained.  After  an  ineffeo* 
tual  effort  to  obtain  a  new  hearing,  the  plaintiff  appealed  to 
this  court. 

1.  The  demurrer  to  the  evidence  admitted  every  tact  which 
the  trial  court  might  fairly  infer  therefrom.  By  sustaining 
it,  the  circuit  court  determined  as  a  matter  of  law  that  even 
though  he  should  believe  all  the  evidence  offered,  plaintiff 
could  not  recover:  Healey  v.  Simpson^  118  Mo.  840.  This 
necessitates  an  inquiry  as  to  the  effect  of  this  evidence,  con- 
ceding its  cre£biltty.  From  this  testimony  he  must  have 
found:  1.  That  Lycurgus  Bragg  was  insolvent,  and  that  the 
sheriff,  with  four  several  executions  against  him,  had  not 
been  able  to  find  any  property  out  of  which  to  satisfy  either 
of  them;  and  2.  That  a  brother  of  Lycurgus  Bragg,  immedi- 
ately after  receiving  a  deed  to  the  interest  of  Lycuzgus  in  his 
father's  estate,  had  conveyed  a  portion  of  the  same  lands  te 
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DelU  Bragg,  the  wift  of  Lyourgna.  Combining  the' two  nlti* 
mate  facts  tiios  fonnd,  the  court,  in  the  absence  of  any  plead- 
ing or  eridenoe  to  show  that  the  wife  had  paid  for  this  land 
out  of  her  own  means,  conld  have  reasonably  found  what  the 
law  presumes,  that  this  property  thus  acquired  during  cover- 
ture, was  paid  for  with  the  means  of  her  husband:  Sloan  ▼• 
Torry,  78  Mo.  623;  Weil  ▼.  SimmanSf  66  Mo.  617;  Seitz  v. 
Mitchell,  94  U.  8.  580. 

Having  found  a  conveyance  to  her  during  coverture,  ob- 
tained with  his  means,  it  was  net  necessary  that  any  actual 
frand  on  her  part  should  be  shown.  The  transaction  as  to 
the  plaintiff,  who  was  an  existing  creditor,  was  fraudulent  in 
law:  Jordan  v.  Bu8chmeyer,  97  Mo.  94.  Having  (bund  the 
oomieyanoe  was  frandulcDt,  the  tnal  court  shoold  have  found 
the  land  was  the  pipoperty  of  the  husband,  and  plaintiff's 
Judgments  were  a  lien  thereon^  and  rendered  the  decree  as 
prayed. 

The  fact  thai  Lyooiiiia  Bragg  hadaa  intesset  in  his  father's 
lands,  upon  which  plaintiff's  judgments  were  liens,  is  no  de- 
fense to  this  action.  10^  as  this  evidence  tends  to  show,  he 
was  the  owner  of  this  bract  conveyed  to  his  wiie,  the  judg- 
ments were  also  liens  iip<Hi  that,  and  pbontiff  might  have 
levied  upon  eitber,  and  ii  is  not  for  defendants  to  question 
his  right  or  dictate  terms,  under  the  pleadings  in  this  case 
and  the  facts  shown.  The  maxim  of  a  complete  remedy  at 
law  has  no  application  bare. 

Conceding  then  to  plaintiff  evsty  fact  which  bis  evidence 
tended  to  prove,  and  every  fair  inference  to  be  drawn  there- 
from, it  seems  clear  he  was  aggrieved  by  the  judgmeat  of  the 
circuit  court,  and  the  judgmeat  is  acoordingly  reversed,  and 
the  cause  lemaDded  for  piooeedings  in  aooordanee  lierewith. 

AU 


Demuiirsr  to  EviDBirci — Eoiot  ov. — A  dtmarrer  to  th«  eTideiiM  m^ 
mita  aU  thai  may  be  teasonably  inferred  from  the  evideooe  giTen  bj  the 
oppoeite  party,  and  waives  aU  eridenoe  in  confllot  therewith,  or  the  oredi* 
bility  of  which  ii  impeached,  and  aU  inferences  from  the  OTidenoe  of  the 
party  demurring  which  do  not  necessarily  follow  from  it:  WiUiamaoM  ▼• 
Jfewport  Ifeum  etc  Co,,  84  W.  Va.  067;  26  Am,  St.  Rep.  927;  South  Wut 
imp,  Co.  ▼.  BmUh,  86  Va.  300;  17  Am.  St.  Rep.  69;  Penmylvania  Co.  ▼. 
Btegemeier,  llSInd.  905;  10  Am.  St.  Rep.  136,  and  note;  Joim  v.  Old 
Dominion  Cotton  MUls^  82  Va.  140;  8  Am.  SL  Rep.  92. 

Fbaupulimt  Gohvbtavci— Ihdibbot  Comvitangb  from  HutBAHD  T9 
TVlTK. — Conveyances  between  hnsband  and  wife  by  the  aid  of  a  third  person 
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will  be  closety  aeratiniMd,  Ihoagh  they  are  not  neoeeearilj  tandiileat, 
may  be  deemed  Talid  to  the  extent  of  the  ooiuidenitioQ  pMiiog:  8fmk  r. 
CooH,  27  Neb.  686;  20  Am.  St  Rep.  706^  and  note  with  th» 
See  aUo  the  extended  note  to  Wiider  r.  BrooiB,  88  Am.  Dm.  Mb 


Maddox  v.  Maddox. 

[IM  Kiaoimi,  Hi) 

Wills— THTAimiTAmT  GAPACirr— Umovb  iMVunnraL— 1 
the  oonteetante  of  a  will  had  tw«nty*flro  yean  prior  to  iti 
worked  aa  farm  haada  on  the  teatalor'e  farm  is  iireleTant  and 
tent  to  proTs  his  teatamentary  oapaeaty  or  undue  inflnanoa  axitad 
him  by  two  of  hb  soos. 

Wills— TMTAMBirrABr  OArAORT— Tmt  ok— Tha  oonpafeaa^ 

petan^  d  a  testator  to  angaga  la  or  ondantand  any  aompUoated 
ter  ar  transaotioa  ia  baainass  ii  not  a  propar  tasi  o^his  BMBtal 
to  axaonte  a  wilL 

Wills— Tmtambhtaat  Oapaoitt.-^A  nan  may  hsra  mantal  oapaaify  la 
amka  a  will»  aad  yal  ba  laaapabla  of  making  •  aantraol  or  maaagl^ 
hia  aetata^ 

Wills— Ti8TAMKRTAB¥  CAFAcnnr.— A  testator,  though  agad  and  infiii^  is 
not  inoapaoitated  from  nmidng  hb  wiO,  if  he  nnderatenda  Hia  bwriams 
in  whioh  he  ia  at  the  time  angagad^  and  haa  mind  and  mamoty  a^ahb 
of  presenting  to  him  his  property  and  the  peraona  who  are  Hia  satual 
abjeota  of  his  bounty,  and  of  nnderatanding  tha  diatribatkm  ol  hia 
erty  aa  made  by  the  wilL 

Wills— Unduk  Ihtlvxhos— BmtDnr  of  Pboov.— Whao  a  will  la 

oo  the  ground  of  want  of  mental  oapaoity  in  the  teatator  and  of  nndaa 
inflaance  exercised  orar  him,  tha  burden  of  proof  is  on  tha  proponaats 
of  the  will  to  proTe  its  proper  exeoution  and  attsstatloa,  and  also  thai 
the  testator  waa  of  proper  age  and  aonnd  mind.  Whan  theaa  fsols  sia 
shown,  a  will  ^ima/aeie  valid  ii  eatabliahed,  and  it  then  darolvaa  upoa 
the  oonteatanta  to  prove  fraud  or  undue  influence. 

Wills— Uhdub  Iriluxncb. — Whsh  a  OomnDmriAL  RnukTioir  la  ahown 
to  exist  between  a  teatator  and  tha  recipient  of  his  bounty,  hia  induenea 
is  presumed  to  have  induced  the  bequeath  and  the  burden  of  proof  is 
cast  upon  the  beneficiary  to  explain  tha  transsotion  and  *tt*M'ih  that 
it  ia  reasonable. 

Wilis— Undux  Influxnoi — ^Bubdxh  or  Psoor. — If  a  testator  and  two  of 
hia  BotiMf  claimed  to  have  been  unduly  favored  in  his  will,  lived  on  ssp- 
arate  farms,  aod  they  never  interfered  in  his  business  nor  were  th^ 
intrusted  with  its  management  or  control,  nor  called  upon  for  advice 
though  they  viaited  him  frequently,  the  burden  of  proof  ia  upon  the  lem 
favored  sons  who  are  contesting  the  will  to  prove  that  it  waa  not  volaa. 
tarily  made  by  the  teatator,  but  was  the  product  of  tiie  will  of  tha  pra- 
ponents. 

Wills — (JnDcn  Influbhob—Evidsnoi.— Undue  influence  can  seldom  hs 
proved  by  direct  and  positive  evidence,  and  when  extreme  age  and  pea. 
Bible  susceptibility  to  influence  are  shown  in  reapect  to  a  teatator  in  the 
axecntJon  of  iiia  will,  and  an  undue  portion  of  the  estala  ia  granted  la 
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MM  to  tbe  exolwlQa  or  partial  tzoliisUia  of  aaothor  liaTing  aqvtl  or 
groftter  demands  upon  hit  boiiiitj»  oTory  foot  and  oiroaiiistanoe  niiTooiidi* 
ing  the  partiee  at  the  time  of  the  ezeontioii  of  the  will,  and  which  bean 
apoo  it,  will  be  ezamiiied  with  the  otmoet  eoratiii j  to  aaoertain  whether 
or  not  it  wae  tho  pro^Snot  of  fraud  or  undue  infloence.  Bat  the  moro 
foot  that  nnjoit  diaorimination  was  made,  oonplod  with  the  faeto  of  old 
ago  and  great  debility  of  body,  is  not  alone  suffioient  to  raise  a  presump- 
tion that  undue  inflnenoe  was  exerted  by  one  who  reoeirod  the  grsator 
portion  of  the  estate  under  the  will. 

Wills.— TisTATOK  Mat  ILlkb  aw  UNBsAsoyABL^  Uirjun;  An  IirjvH- 
0I0U8  will,  and  it  will  still  be  taltd  if  he  is  posssiisd  of  mental  oapaei|y 
and  acts  as  a  free  agent  at  the  time  of  its  ezeeution. 

WiLL»— Undub  Invlvxhoi— Bubdkh  ov  Proov.— When  a  will  is  oontestod 
OB  the  ground  of  undue  inflneoce  exercised  by  its  proponents  toward 
the  testator,  the  contestants  must  introduce  some  cTidence  from  which 
nnduo  influence  may  be  inferred  before  the  burden  of  proof  is  shifted  to 
the  proponents  to  expbin  unequal  or  Bunatnral  prorisicoo  fm  tho  wIlL 

Wills— Ukbvb  Ibilubiioi— PBBsimpnov.— When  a  will  is  ocntssted  os 
the  ground  of  undue  inflnenoe  exerted  by  its  proponents  oyer  the  testa- 
tor, and  they  place  themselTes  on  the  witness-stand  and  are  subjected 
to  cross  examination,  no  inferenoe  can  be  drawn  against  them  from  tho 
isot  that  they  offer  no  Toluntary  explanation  of  unequal  and  probably 
Bunatnrsl  proTisions  ia  their  favor  as  contained  in  tho  wilL 

W.  R.  Andenon^  and  Harri$on  and  Mahan^  ton  the  appel- 
Utntfl. 

TF.  If.  BotdwarBf  for  the  respondents. 

MACFARLAMBf  J.  This  is  a  Btatutorj  contest  over  the  Talld* 
hy  of  the  will  of  James  Maddox,  deceased.  The  will  was 
executed  December  7,  1887^  and  the  testator  died  March  4, 
1887,  leaving  surviving  him  his  wife,  four  sons — Henly  J., 
John  Fm  Jesse  P.  (called  Prior),  and  William  Maddox — one 
daughter,  Matilda,  wife  of  Benjamin  D.  Morton,  and  the  chil* 
dren  of  a  deceased  daughter,  a  former  wife  of  said  Morton. 

The  will  is  contested  by  two  sons,  Jesse  P.  and  William  D. 
Maddox,  on  the  ground  of  the  want  of  testamentary  capacity 
of  the  testator,  and  the  exercise  of  undue  influence  by  defend* 
ants,  Henly  J.  and  John  F.  Maddox.  A  jury  trial  resulted 
in  a  verdict  and  judgment  against  the  validity  of  the  will,  and 
defendants  appealed. 

By  his  will  the  testator  charged  his  children  with  advance* 
ments  as  follows:  Henly,  $2,232.60;  John,  1989.50;  Benja^ 
roin  D.  Morton,  11,231.4  on  account  of  first  wife;  Matilda 
Morton,  $861.60;  Jesse  P.,  $1,092.60.  The  will  then  provides 
that  John  should  be  made  equal  with  the  advancement  made 
to  Henly,  and  be  paid  $1,000  additional  to  make  up  for  the 
time  at  which  it  was  paid.    It  directs  that  $1,000  each  for 


m  Madmk  t.  Mamnxk.  [MiasoQil, 

William  and  Jesse  be  held  bj  the  ezecutora  in  trust  to  paj 
them  the  Incoine  daring  life,  and  at  their  death  |1»Q00  to  be 
divided  between  Henly  and  John  ^*for  their  trouble  and  care 
of  Jesse  P.  and  William,"  and  tho  other  11,000  to  be  paid 
the  children  of  Morton.  After  leaving  small  legacies  to  the 
children  of  said  Morton,  the  residue  of  the  estate  ia  devised 
to  Henly  J.  and  John  F.  in  equal  parts.  The  esUte  passing 
under  the  will  waa  valued  at  about  $11,000,  mom  tban  half 
of  it  being  sobjeet  to  the  Kfe  estate  of  the  testator's  wife  to 
whom  it  was  devised. 

The  evidence  shows  that  the  testator  was  about  eighty 
years  of  age  at  tlie  time  of  making  the  wilL  That  he  waa  in 
feeble  health  fttr  a  year  or  two  before  his  death.  Hia  right 
hand  was  ^  shaky,"  he  had  a  large  wen  on  his  neck,  and  suf* 
fered  from  arthma.  He  was  not  confined  to  his  house  oa  ac- 
count of  hia  feeble  health  when  Le  made  his  will,  but  was 
ad»le  te  go  out,  and  Atlended  to  his  own  httaineas  up  to  near 
bis  death.  When  the  witl  was  writtefn,  the  writer,  Mr.  Lafon, 
who  was  aho  one  of  iSie  witnesses,  and  F.  B.  KeOar,  the  other 
witness^  had  tbefom  fliesi  #  beek  ja  whidi  aa  oMCMint  of  the 
advancements  were  entered.  It  seemed  to  be  understood 
that  the  testator  could  not  write^  ai\d  i^  was  ^ot  shown  in 
whose  handwriting  the  entries  were  made. 

None  of  the  chtldran  were  pawssmk  when  the  will  was  writCea. 
Testator  dictated  the  will,  knew  the  stems  of  advaneemeats 
made,  and  tiie  snm  of  them.  He  explained  to  Mr.  LaJbn  the 
provisions  of  the  will  and  lbs  deaired  dispesitlon  of  the  prop- 
erty and,  as  he  testified,  '^espeoiany  the  way  in  which  he  had 
provided  for  William  and  Prior.  Said  he  thought  H  would 
be  best  for  tliom  to  have  only  the  interest,  the  principal  going 
to  Henly  and  John  £or  taking  cam  of  them;  that  if  he  left 
William  and  Prior  the  principal  it  would  very  soon  go  aa  the 
balance  he  had  given  them  had  gone."  Both  the  subscribing 
"witnesaes  testified  that  his  mind  was  perfectly  clear  and  aomid 
"when  he  mtade  his  wUL  The  two  plaintifib  were  each  over 
fifty  years  of  age,  and  one  of  them  married.  They  were  both 
men  of  feeble  intellect,  v«ry  deaf,  and  nearly,  if  not  quite, 
blind,  and  were  not  able  to  support  themselves.  Henly  and 
John  were  farmers,  one  living  wiiliiu  a  mile  of  tastatiw  and 
the  other  about  three  milee  away. 

At  the  conclusion  of  the  evidence  the  court  was  asked  by 
defendant  to  give  the  jury  the  following  instructions: 

**1.  The  court  instructs  the  jury  that  there  is  no  evidenos 
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j^nfficient  ia  law  to  provoi  or  tending  to  provei  that  the  exeeo* 
tion  of  said  will  bj  James  Maddox  was  induced  by  the  exer- 
cise of  undue  influence  over  bis  mind  by  either  Henly  J. 
Haddox  or  John  F.  Maddox. 

**2.  The  court  instructs  the  jury  that  there  is  no  evidenee 
before  them  to  justify  a  verdict  that  at  the  time  the  will  was 
executed  the  said  James  Maddox  was  of  unaound  mind,  and 
did  not  have  sufficient  capacity  to  make  the  same." 

The  court,  in  lieu  of  other  instructions  asked  by  the  par- 
ties, gave  a  series  of  fifteen  instructions  wliich  were  intended 
to  cover  all  the  issues.  By  these  instructions  he  told  the 
jury  that  if  the  said  James  Maddox  had  sufficient  strength 
and  perception  of  intellect  and  sufficient  memory  to  know 
what  property  he  owned,  and  to  know  the  number  and  names 
of  bis  children,  and  to  form  a  determination  in  his  own  mind 
as  to  what  disposition  he  desired  to  make  of  said  property, 
then  the  jury  should  find  that  then  and  there  the  said  James 
Maddox  was  of  sufficiently  sound  mind  to  make  said  alleged 
will. 

A  portion  of  instruction  10  given  was  as  follows: 

**  And  if  from  all  the  evidence  in  the  case  the  jury  find  that 
the  contested  will  contained  in  its  disposition  gross  inequality 
as  against  the  contestants,  with  reference  to  their  claims  of 
natural  affection  as  the  children  of  the  testator,  with  no  re»- 
Bon  for  said  inequality  suggested  either  in  the  alleged  will  or 
otherwise  in  evidence,  and  that  said  inequality,  if  any,  is  un« 
reasonably  inconsistent  with  the  moral  duties  of  the  alleged 
testator  in  reference  to  his  property  and  family,  then  said 
inequality,  if  any,  will  require  from  the  proponents  the  far* 
ther  proof  of  some  reasonable  explanation  of  such  character 
of  said  alleged  will,  before  the  issue  of  all  alleged  undue  in* 
fluence  can  be  found  in  favor  of  said  will,  unless  in  such 
event  the  proponents  have  shown  by  the  greater  weight  of 
evidence  to  the  reasonable  satisfaction  of  the  jury  that  said 
will  was  not  the  product  of  undue  influence." 

1.  Inquiry  was  made  of  several  witnesses  as  to  what  labor 
the  plaintifis  did  on  the  farm  of  the  testator  years  before,  and 
they  were  permitted  to  answer  against  the  objection  of  defend- 
ants. The  evidence  of  Boon  Christy  will  sufficiently  illustrate 
the  point.  He  testified:  *^I  knew  James  Maddox  since  1860, 
lived  near  his  home  from  1860  to  1866.  Prior  and  William 
Maddox  lived  on  his  (testator's)  farm."  ^Q.  What  were 
they  doing?"    This  question  was  objected  to  by  defendants' 
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counsel  as  being  irrelevant  and  immaterial  to  the  issnes*  be- 
cause the  time  is  fixed  between  1860  and  1865.  The  objec- 
tion was  overruled  and  witness  answered:  '^They  were  farm 
hands  there  on  the  farm  and  doing  the  work  of  regular  farm 
hands."    The  witness  was  examined  on  no  other  qaestioxu 

We  are  unable  to  see  what  this  evidence  had  to  do  with 
the  questions  of  testamentary  capacity  of  tbe  testator  or  the 
influence  of  the  defendants  over  him  twenty-five  years  after- 
wards. It  threw  no  light  on  the  subject  whatever.  Plaintiffs 
insist  that  if  it  was  not  competent,  it  was  because  it  was  im- 
material and  was  therefore  not  prejudicial.  It  must  have 
been  thought  when  offered  that  it  would  have  an  influence  on 
the  jury  or  it  would  not  have  been  introduced.  Juries  are 
disposed  to  consider  the  moral  duties  of  parents  to  their  chil- 
dren  in  the  disposition  of  their  property,  and  all  irrelevant 
evidence  which  tends  to  emphasize  such  duties  should  be 
carefully  excluded.  This  court  held  in  a  very  recent  case 
that  the  admission  of  evidence  of  the  same  character  was 
improper:  Coiuih  v.  Qentry^  113  Mo.  248. 

2.  A  witness  was  asked  whether,  in  his  judgment,  from  hia 
knowledge  and  observation  of  the  testator,  he  was  in  Noveoi- 
her  preceding  his  death  *' competent  to  engage  in  or  under- 
stand any  complicated  business  matter  or  transaction."  An 
objection  to  the  question  was  urged  on  the  ground  that  each 
competency  was  not  a  proper  test  of  mental  capacity  requisite 
to  make  a  will.  The  objection  being  overruled  the  witness 
answered:  *'If  I  had  any  complicated  matter  at  that  time  I 
would  not  have  been  willing  to  intrust  it  to  him  to  settle  or 
manage  for  me."  It  is  clear  that  the  test  here  made  of  testa- 
mentary  capacity  goes  beyond  what  has  ever  been  required 
under  the  decisions  of  this  court 

It  is  said  in  Brinkman  v.  Rueggesicky  71  Mo.  656,  by  Nap- 
ton,  J.,  that  '*it  is  conceded  in  most  of  the  cases  that  a  man  may 
be  capable  of  making  a  will  and  yet  incapable  of  making  a 
contract  or  managing  his  estate,"  and  in  the  case  of  Couch  v. 
Gentry,  118  Mo.  248,  it  is  said:  **If  the  testator  understood 
the  business  about  which  he  was  engaged  when  he  had  pre- 
pared and  executed  his  will,  the  persons  who  were  the  natural 
objects  of  his  bounty,  and  the  manner  in  which  he  desired 
the  disposition  to  take  effect,  he  was  capable  of  making  a 
will."  Competency  '*to  engage  or  understand  any  compli- 
cated business  matter  or  transaction"  requires  too  high  a 
grade  of  capacity  when  compared  with  what  is  required  un- 
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der  these  decisions.    Under  that  test  a  majority  of  men  would 
be  incapable  of  making  a  will. 

8.  It  is  next  insisted  that  the  testator  was  shown  to  haye 
been  in  the  possession  of  sufficient  mental  powers  to  enable 
bini  to  make  a  will,  and  there  was  no  evidenoe  of  the  want  of 
BQch  capacity  as  would  disqualify  him,  and  on  that  issue  th» 
jury  should  have  been  instructed  peremptorily  to  find  the* 
will  valid.  After  a  careful  reading  of  the  evidence  we  are  of 
the  opinion  that  defendants  are  right  in  their  position,  and! 
the  second  instruction  asked  by  them  should  have  been  given«. 

Counsel  for  plaintiff,  in  argument,  rely  solely  on  the  evi* 
dence  of  the  two  witnesses  to  establish  want  of  capacity,  th» 
witness  Bashore,  who  expressed  the  opinion  that  deceased  waa 
not  capable  of  engaging  in  or  understanding  any  complicated 
business  matter  or  transaction,  and  of  a  witness  named  Hutch* 
inson.  As  has  been  shown  the  testimony  of  the  former  did 
not  tend  to  prove  a  want  of  capacity  to  m^ke  a  wilL  Th» 
witness  Hutchinson  had  been  employed  by  deceased  in  the 
fall  of  1886  to  build  some  fencing.  His  evidence,  so  far  as  ii 
bears  upon  the  condition  of  the  mind  of  the  testator  at  that 
time,  was  as  follows: 

*'He  was  to  give  me  six  cents  a  panel  and  board  me;  thai 
was  the  arrangement  with  him;  he  settled  with  me  as  soon 
as  I  finished.  I  saw  that  he  was  not  in  as  good  health  as  in 
1880,  his  strength  of  mind  and  memory  was  not  as  good  in 
1886  as  in  1880.  When  we  made  our  settlement  he  seemed 
to  have  figured  it  up  and  made  it  more  than  I  did,  and  seemed 
willing  to  take  my  calculation.  I  don't  know  whether  h» 
could  do  all  of  his  business  in  the  fall  of  1886  or  not;  I  know 
he  did  some,  and  came  to  Palmyra  sometimes  on  business^ 
and  he  also  bought  quite  a  good  deal  of  stock  while  I  worked 
there  that  fall;  I  then  worked  there  about  four  weeks." 

On  the  other  hand  the  two  attesting  witnesses  testified  to* 
the  soundness  of  his  mind.  Dr.  McCabCi  his  family  phy* 
sician  for  thirty  years,  testified  that  in  December,  1886,  ^*  hia 
mind  was  good,"  and,  up  to  twenty  days  before  his  death,. 
"  his  mental  condition  then  was  just  as  I  have  always  found 
it,  good."  Levin  Hitch,  an  acquaintance  for  forty-nine  years, 
considered  him  a  man  of  sound  mind.  So  with  a  number  of 
other  neighbors,  merchants  and  bankers  with  whom  he  asso-^ 
ciated  and  had  transacted  business,  all  testified  to  the  sound* 
ness  of  his  mind  and  ability  to  attend  to  all  his  business  np« 
to  a  period  near  his  death  and  some  time  subsequent  to  th» 


740  Maddox  r.  Maddoz.  [Missouri, 

date  of  the  will.  The  provisionBof  the  will,  which  he  dictated, 
ehow  his  knowledge  of  the  persons  who  were  the  natural 
objects  of  his  bounty^  the  property  he  possessed,  the  advance- 
ments made  to  each  of  his  children  and  the  disposition  he 
desired  to  make  of  his  property.  Against  all  this  evidence 
of  capacity  we  have  only  the  two  witnesses,  the  testimony  of 
either  or  both  of  whom,  if  standing  alone  and  uncontradicted, 
would  not,  under  the  foregoing  tests,  be  sufficient  to  over- 
throw the  will.  It  matters  not  that  the  testator  was  aged 
and  infirm.  Those  conditions  did  not  incapacitate  him  if  lie 
understood  the  business  in  which  he  was  at  the  time  engaged, 
and  had  a  mind  and  memory  capable  of  presenting  to  hina 
his  property  and  the  persons  who  were  the  natural  objects  of 
his  bounty,  and  of  understanding  the  distribution  of  his  prop- 
erty as  made  by  the  will:  Norton  v.  Pazton,  110  Mo.  456. 

4.  Defendants  also  contend  that  there  was  no  evidence  that 
justified  a  submission  to  the  jury  of  the  question  of  undue 
influence  exercised  by  them  over  the  mind  and  will  of  the 
testator,  and  therefore  the  first  instruction  asked  should  have 
been  given.  This  assignment  of  error  requires  a  further  con- 
sideration of  the  evidence  to  ascertain  if  there  is  any  evidence 
tending  to  prove  that  the  will  was  the  product  of  the  wills  of 
defendants,  or  either  of  them,  rather  than  that  of  the  testator. 

That  both  defendants,  Henly  and  John,  were  fairly  pros- 
perous farmers,  and  were  possessed  of  a  healthy  development 
of  mind  and  body,  is  unquestioned;  and  that  both  contest- 
ants, Prior  and  William,  from  physical  and  mental  defect- 
iveness were  almost  helpless,  is  not  disputed.  Neither  of 
defendants  were  present  when  the  will  was  written,  and  it  was 
dictated  in  all  of  its  details  by  the  testator.  No  witness  tes- 
tified to  an  act,  word  or  circumstance  which  tended  to  prove 
that  the  will  of  the  testator  was  dominated  by  the  influence 
of  the  defendants,  or  either  of  them. 

Plaintiffs,  for  proof  of  undue  influence,  rely  upon  the  follow- 
ing facts,  which  were  shown  by  the  evidence:  Testator  could 
neither  read  nor  write,  but  had  with  him  a  book  in  which 
advancements  to  his  children  were  charged,  and  it  was  not 
shown  who  had  made  the  entries.  Prior  testified  that  there 
was  no  substantial  ground  for  the  advancements  charged 
against  him,  other  than  the  fact  that  for  seventeen  years  he 
had  the  use  of  a  house  and  eighteen  acres  of  land  belonging 
to  his  father.  Between  1879  and  the  date  of  the  will  the  tes- 
tator was  heard  to  commiserate  the  condition  of  contestants! 
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and  to  declare  Ub  intention  of  providing  well  for  them,  and 
that  bis  efafldren  ebould  share  equally  in  bis  estate.  Defend- 
ants were  frequent  Tisitors  at  their  father's  house,  and  John 
Kved  on  and  had  charge  of  the  home  farm  for  seven  years  at 
one  time,  he  and  his  father  dividing  expenses.  When  that 
was,  does  not  appear.  John  testified,  that  he  had  conversa- 
tions with  his  father  about  Prior  and  Billy,  but  the  purport 
of  that  conversation  was  not  asked  for  by  either  party  nor 
given  by  the  witness.  One  witness  heard  John  say  that  Prior 
ought  to  go  to  work  for  himself,  and  not  come  to  father  for 
corn.  When  this  conversation  took  place  was  not  shown,  nor 
was  it  shown  that  the  father  was  present,  nor  what  effect  the 
declaration  had  with  the  testator.  Both  of  defendants  were 
witnesses  and  neither  offered  any  explanation  of  the  will,  or 
what  if  any  part  they  or  either  of  them  took  in  making  it  or 
in  the  disposition  of  the  estate  thereunder.  They  were  not 
questioned  on  the  subject  by  counsel  for  either  party. 

The  onus  is  on  the  proponents  of  a  will,  in  a  contest  of  this 
character,  to  prove  its  proper  execution  and  attestation  and 
also  that  the  testator  was  of  proper  age  and  of  sound  mind. 
When  these  facts  are  shown  a  will  prima  facie  valid  is  estab- 
lished, and  it  then  devolves  upon  those  attacking  its  validity 
to  prove  fraud  or  undue  influence  if  either  is  charged:  Norton 
▼.  Paxton,  110  Mo.  456;  Gay  v.  QiUilan,  92  Mo.  255;  1  Am.  St 
Kep.  712;  Woerner's  American  Law  of  Administration,  sec.  31; 
Jonee  v.  Roberts^  87  Mo.  A  pp.  174;  Schooler  on  Wills,  sec.  239. 

It  is  also  a  universally  recognized  rule  of  equity,  which  is 
applied  also  in  analogous  cases  at  law,  that  when  a  confiden- 
tial relation  is  shown  to  exist  between  the  testator  and  the 
recipient  of  his  bounty  an  exerted  influence  will  be  presumed 
to  have  induced  the  bequest,  and  the  onus  is  cast  upon  the 
beneficiaries  to  make  explanation  of  the  transaction  and  es- 
tablish its  reasonableness:  Gay  v.  GiUilan^  92  Mo.  250;  1  Am. 
St.  Rep.  712;  2  Pomeroy's  Equity  Jurisprudence,  sec.  951. 

No  such  relation  of  confidence  and  trust  was  shown  to  have 
existed  between  the  father  and  the  favored  sons.  They  lived 
on  and  managed  separate  farms,  and  there  is  no  word  of 
evidence  showing  that  the  sons  ever  interfered  in  the  busi- 
ness of  the  father,  or  were  intrusted  with  its  management  or 
control,  or  were  even  called  upon  for  advice.  The  burden 
then  rests  upon  these  contestants  to  prove  by  facts  or  circum- 
stances that  the  will  was  not  voluntarily  made  by  the  testa- 
tor, but  was  the  product  of  the  will  of  the  defendants. 
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Undue  influence,  like  fraud  generally,  can  seldom  be  proTed 
"by  direct  and  positiye  evidence.  Where,  therefore,  extreme 
^ge  and  possible  susceptibility  to  influence  is  shown  in  respect 
40  the  testator,  and  an  undue  portion  of  the  estate  is  granted 
Yto  one  to  the  exclusion  or  partial  exclusion  of  another  having 
^qual  or  greater  demands  upon  his  bounty,  every  fiict  and 
<)ircum8tance  surrounding  the  parties  at  the  time  of  the  exe- 
cution of  the  will,  and  which  bears  upon  it,  should  be  examined 
with  the  utmost  scrutiny  to  see  if  it  were  not  the  product  of 
fraud  or  undue  influence.  ''Issues  of  .  •  •  •  undue inflaenoe 
are  generally  determined  upon  circumstantial  evidence  and 
inferences  drawn  from  a  full  presentation  of  facts  inconcla- 
sive  when  taken  separately":  Schouler  on  Wills,  see  242. 
But  the  fact  that  unjust  discrimination  was  made,  coupled 
with  the  other  facts  of  old  age  and  great  debility  of  body 
are  not  sufficient  to  raise  an  inference  that  undue  inflaenoe 
was  exerted  by  one  who  received  a  greater  portion  of  the 
estate.  The  tests  are  mental  capacity  and  free  agency. 
When  these  exist  the  testator  has  the  right,  as  is  said,  **to 
make  an  unreasonable,  unjust,  injudicious  will,  and  his  neigh* 
bors  have  no  right,  sitting  as  a  jury,  to  alter  the  dispositioii 
of  his  property,  simply  because  they  may  think  the  testator 
did  not  do  justice  to  his  family  connection":  BoylanY.  Meeker^ 
15  N.  J.  Eq.  310;  Mackall  v.  Maclcall,  135  U.  8.  171,  and  eases 
cited:  Smithy.  5mttA,  48  N.  J.  Eq.  591;  Jackson  y.  Hardin^ 
83  Mo.  185. 

The  helplessnessof  these  two  sons  already  becoming  aged  can 
butexcite  the  sympathy  and  commiseration  of  the  just,  and  im- 
press one  with  the  conviction  that  the  natural  instinct  of  pater* 
nity  and  moral  and  social  duty  called  for  a  more  liberal  and 
independent  provision;  but  it  was  for  the  testator  to  say,  from 
his  own  standpoint,  where  no  one  else  could  stand,  knowing 
what  he  knew,  and  feeling  what  he  felt,  whether  from  caprice 
or  mistaken  judgment,  what  they  should  have  and  how  it 
should  be  given. 

It  is  said  that  the  testator  often  expressed  commiseration 
for  the  condition  of  these  two  afllicted  sons,  and  the  intention 
of  making  ample  provision  fur  them,  and  the  provision  made 
shows  that  some  influence  operated  to  change  the  purpose. 
The  evidence  shows  that  when  dictating  the  will  the  testator 
spoke  of  providing  for  these  two  sons  and  expressed  the  b»* 
lief  that  tliey  would  squander  what  might  be  left  them  abso- 
lutely, and  thought  the  provision  as  made  the  most  judicious. 
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So  he  gave  them  the  income  on  one  thousand  dollars  each, 
during  life, of  which  at  their  death  one  thousand  dollars  should 
^  be  equally  divided  between  H.  J.  Maddox  and  John  F.  Mad- 
dox  for  their  trouble  and  care  of  Jesse  P.  and  W.  D.  Maddox.^ 
It  is  evident  from  this  provision  tb&t  the  testator  supposed 
that  defendants,  from  moral  duty  and  fraternal  affection,  or 
from  some  understanding  with  them,  would  take  care  of  their 
two  afflicted  brothers  during  life.  This  was  doubtless  the 
testator's  idea  of  making  the  best  possible  provision  for  them; 
it  may  have  been  a  mistaken  idea  and  error  of  judgment,  bat 
there  is  no  evidence  tending  to  prove  that  the  idea  and  judg- 
ment were  controlled  by  the  influence  of  defendants. 

It  is  said  that  these  sons  made  frequent  visits  to  their  father 
during  the  last  years  of  his  life,  and  from  this  circumstance 
we  are  asked  to  draw  an  inference  of  improper  influence.  We 
answer  that  in  the  language  of  another  court:  **  It  would  be 
a  great  reproach  to  the  law,  in  its  jealous  watchfulness  over 
the  freedom  of  testamentary  dispositions,  if  it  should  deprive 
age  and  infirmity  of  the  kindly  ministrations  of  affection  or 
of  the  power  of  rewarding  those  who  bestow  them*':  EU%oU*$ 
Will,  2  J.  J.  Marsh.  840.  We  hope  it  will  never  be  that  the 
visits  of  a  son  to  an  aged  and  infirm  parent  will  be  looked 
upon  with  suspicion  and  attributed  to  selfish  motives. 

We  do  not  think,  as  declared  by  the  instruction  copied  into 
the  statement  and  given  by  the  court,  that  the  mere  inequal- 
ity  in  the  disposition  of  the  property  required  from  proponents 
the  further  proof  of  some  reasonable  explanation  thereof.  Be- 
fore the  burden  of  proof  can  be  shifted  to  the  proponents  of 
the  will,  to  make  an  explanation  of  unequal  or  unnatural  pro- 
visions there  must  first  have  been  some  evidence  from  which 
undue  influence  may  have  been  inferred,  otherwise  every  will 
which  may  be  thought  to  operate  unjustly  would  be  subject 
to  what  a  court  or  jury  may  regard  just  or  judicious. 

We  do  not  think  the  case  of  Oay  v.  Gillilany  92  Mo.  261, 1 
Am.  St.  Rep.  712,  or  the  authorities  cited  in  support  of  it  go 
further.  In  that  case  the  court  say:  ^'No  one  can  read  this 
record  without  being  painfully  impressed  with  the  idea  that 
George  (the  proponent)  by  his  most  unfilial  conduct  and 
threats  had  placed  the  mind  of  his  aged  and  infirm  father  in 
complete  subjection  to  his  demands."  In  another  part  of  the 
same  decision  the  court  declares  the  law  in  accord  with  the 
principles  herein  laid  down,  as  follows:  *^And  while  it  is  true 
that  the  undue  influence  will  not  be  presumed,  y«t|  where 
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fiuch  facte  ars  proved  as  will  autborbe  a  jiirj  to  find  ihe  ex* 
istatkoe  of  uodue  infloenoe,  then  the  burden  shifts,  and  it  then 
dsTolyee  on  the  party  eharged  to  exonerate  himeelf  fram  each 
charge  in  like  uamier  as  in  the  esse  of  idooiarj  or  ooafidsa* 
tial  relations." 

If  propootents  had  net  offered  themseltes  as  witneasas,  the 
ooiission  outy  have  been  ground  fior  sospteion)  but  they  placed 
themseives  upon  the  witness-stand,  therrii>7  subjecting  them* 
selves  to  as  thorough  and  rigid  a  cross^xaniiuation  as  con* 
testanto  desired  to  make.  They  oould  have  been  asked  about 
the  conversation  with  their  father  in  reference  to  tiieir  two 
brothers;  they  oould  have  been  questioned  as  to  the  part  they 
t<x>k  in  entering  the  advancements  in  a  book,  and  could  have 
been  questioned  in  regard  to  any  oircumstanees  deemed  sns* 
IMcious.  They  wei'e  not  questioned  at  all  on  the  vital  issues 
in  the  case.  Under  these  circumstances,  we  think  no  adveise 
inference  can  be  drawn  from  the  fact  that  no  voluntary  ex* 
planation  was  offered. 

After  a  careful  consideration  of  the  evidence  and  drawing 
every  legitimate  inference  therefrom,  we  are  convinced  that 
there  was  no  evidence  of  the  invalidity  of  the  will,  and  the 
judgment  is  therefore  reversed  and  cause  remanded. 

All  concur  except  Barclay,  J.,  not  sitting. 

Wills — ^Undus  Influsngs. — ^Thia  qoeation  is  ezhanatiTtly  treated  in  tlie 
moDographio  note  to  In  re  ffesa'9  WiU,  81  Am.  St.  Bep.  67(MS9U  and  ee^ 
abo,  Harriwm  r.  Bishop,  ISl  Ind.  161;  SI  Am.  St.  Bepw  429;  and  noK 
where  the  qneatiooa  of  the  oapaoity  to  nuJce  a  will  and  the  budia  el  pi«r» 
lag  aadae  inflaenoe  are  diaooased. 


Atkinson  v.  Brady. 

[Hi  MI8S017BI,  200.) 

pABTinoir^EsEATa  nr  Rsmaindxb. — ^The  owner  of  an  estate  bj  eoiieaf 
together  with  an  nndivided  intereat  in  the  remainder  is  entitled  to 
partition  aa  to  the  latter,  against  the  remainder-men. 

pABTinoM— Ebtats  Held  vt  0ns  bt  Cuvimst  Qhlt  is  sot  aabjaal  la 
partition  as  against  the  remainder-men. 

Stauber  and  Crarvdall^  for  the  appellant. 

HaU  and  Pile^  for  the  respondents. 

BuBGESS,  J.  This  is  an  action  in  partition.  The  petitioa 
shows  that  Nellie  Brady  died  in  1889,  seised  of  certain  real 
estate  in  Buchanan  county,  and  left  surviviog  her  a  hnsbaod 
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and  five  children;  that  jdaiAiiff  raooeeded  to  tb^  ctnrteqr 
interMit  of  the  haiibaiid  and  tbo  shara  of  one  of  tko  obildien 
of  deoeaaed;  sets  out  tho  interMta  of  Iha  othor  dofendantB, 
Mid  prayt  for  partition. 

The  dofcndanto  demurred  to  the  petition,  on  the  ground 
thai  plaintiff  being  the  owner  of  the  cnrteey  and  the  undivided 
<Nie-fifth  intereet  in  the  remainder  only,  was  not  entitled  to 
have  the  land  partitioned.  The  demurrer  was  sustained,  and 
the  plaintiff  deelining  to  plead  further,  judgment  was  ren* 
dered  for  drfendants,  from  whieh  plaintiff  appeals  to  this 
court. 

It  will  be  observed  from  the  foregoing  statement  that  the 
sole  question  presented  in  this  case  for  our  consideration  is 
whether  the  plaintiff,  being  the  owner  of  the  curtesy,  together 
with  an  undivided  one-fifth  interest  in  the  remainder,  is 
entitled  to  have  partition  of  such  an  estate  as  against  the 
other  defendants,  owners  of  the  estate  in  remainder. 

Section  7132  of  the  Revised  Statutes  of  1889,  provides  that 
when  lands,  tenements  or  hereditaments  are  held  in  joint  ten* 
ancy,  tenancy  in  common  or  coparcenary  including  estates  in 
fee  for  life  or  for  years,  tenancy  by  the  curtesy  and  in  dower,  any 
one  or  more  of  the  parties  interested  therein  may  file  a  peti- 
tion in  the  circuit  court  of  the  proper  county  asking  for  the 
admeasurement  and  setting  off  any  dower  interest  therein 
and  partition  of  the  remainder.  While  by  the  terms  of  this 
section  of  the  statute  a  person  being  a  tenant  by  curtesy  may 
bring  his  suit  in  partition  to  have  the  estate  partitioned,  that 
clause  has  application  only  to  estates  held  in  common;  for 
instance,  an  estate  in  which  the  deceased  wife  and  some  other 
person  or  persons  owned  the  property  as  tenants  in  common 
at  the  time  of  the  demise  of  the  wife,  at  the  time  the  curtesy 
rights  of  the  husband  attached,  or  acquired  such  rights  after* 
wards  and  held  it  jointly  with  some  other  person,  then  as  a 
matter  of  course  he  ooUld  have  his  rights  ascertained  and  his 
interest  set  off  by  a  suit  for  that  purpose:  Freeman  on  Co- 
tenancy and  Partition,  2d  ed.,  sec.  456.  But  it  has  no  appli* 
cation  to  the  case  at  bar,  for  the  reason  that  the  husband's 
rights  are  fixed  by  law — he  owns  the  entire  estate  during  his 
life,  and  there  is  nothing,  so  far  as  this  estate  is  concerned,  to 
partition. 

Does  it  follow,  then,  that  the  plaintiff,  because  of  his  having 
acquired  the  curtesy  interest  of  the  husband,  and  also  one- 
fifUi  interest  in  the  remainder  of  the  estate,  cannot  maintain 
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bis  action  for  the  purpose  of  partitioning  the  land,  and  hay- 
ing his  one-fifth  interest  in  the  fee  set  off,  and  leftying  the 
life  estate,  or  his  interest  as  tenant  by  the  cortesj  intact?  If 
so,  the  demurrer  was  properly  sustained;  if  not  the  oanse 
must  be  reversed.  We  think  the  petition  stated  a  good  cause 
of  action  in  so  far  as  the  plaintiff's  one-fifth  interest  is  con- 
cerned. The  section  of  the  statute  aboYe  quoted  authorised 
anyone  owning  an  interest  in  real  property,  though  subject  to 
a  life  estate,  dower  or  curtesy,  to  prosecute  an  action  to  have 
his  interest  partitioned  subject  to  such  estate:  PresUm  ▼. 
Braniy  96  Mo.  652;  Reinden  ▼.  Koppelmann^  68  Mo.  600,  80 
Am.  Rep.  802;  ScaviUe  v.  EiUiard,  48  IlL  453;  OOey  y. 
McAlpine,  2  Gratt.  841.  The  judgment  is  reversed  and  the 
cause  remanded,  that  the  cause  may  be  proceeded  with  and 
the  estate  partitioned  subject  to  the  curtesy, 

PARTinoir  OF  Remaindsbs  and  RBYBBSioifs:  8«e  the  monogntphle  Bolt 
to  AydleUr.  Pendleton^  82  Am.  St.  Bep.  778-782»  where  this  qnertHBis 
thoroughly  treated. 

Pabtition— Right  of  Tkvaiit  sr  Ci7R*ragr  io  DncAVDt  8se 
note  to  NidwU  ▼•  NichoU^  67  Am.  Dea  710. 


Missouri  Lead  Mining  and  SMBLiiKa  Gompaht 

V.  Reinhard. 

[U4  UnBOUBI,  218.] 

OoRPORATioirs— MBBTmas  of  Stookholdxrs — Whirs  Should  Bb  Hsea 
Under  a  statute  providing  that  articles  of  association  shall  state  the 
city  or  town  and  county  in  which  a  corporation  is  sitnated^  th«  aefcs  of 
the  body  corporate  itself,  such  as  elections  of  directon^^Totes  to  ii^ 
crease  or  diminish  the  stock,  and  other  meetings  of  the  stockholdei% 
should  take  place  at  the  home  office. 

Corporations— Mbbtinos  in  Forbign  Countrt. — When  there  is  no  pre* 
hibitory  statute,  and  all  of  the  shareholders  gire  their  consent^  their 
acts  at  a  meeting  of  the  corporation  held  in  a  foreign  jurisdieticm  are 
valid. 

Ck>RPORATiON8 — Mbbtinos  IN  FoRBioiT  JuBiBDXcnoN. — ^Tho  direotofs  of  a 
corporation  may  hold  meetings  and  transact  business  in  another  stats 
unless  the  contrary  is  expressly  provided  for  by  the  eharter,  by-lawi^ 
or  the  general  laws  of  the  state  under  which  the  oorporation  is  otga»* 
ized. 

Corporations— Mbbtino  Hblb  in  Forbiok  Jubibdiotion.— All  of  the 
stockholders  and  directors  of  a  domestio  corporation  may  bold  a  meet- 
ing in  a  foreign  jurisdiction;  and  their  action  there  in  making  a  oca* 
tract  for  the  sale  of  the  corporate  property  and  in  directing  the 
president  to  execute  a  deed^  and  his  aot  in  executing  and  delivenng  il 
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tiMre,  are  as  ralid  as  if 'ptrformed  Id  tha  office  of  the  domiefla  of  the 
oorporation. 

OompoRATioN8~PowKB  TO  TvwoBASM  Lakd  di  Ahothib  Statb.— A  foreign 
corporation,  which  by  ita  artidec  of  incorporation  and  the  lawi  of  the 
■tale  or  oonntry  in  which  it  ia  organised  ia  empowered  to  pnrchase^ 
holdy  and  operate  mining  landa  in  a  certain  foreign  state  or  dsewhers^ 
maj  purchase,  hoUi,  and  operate  snch  mines  in  that  state  nnless  pro* 
hibited  bj  its  laws. 

OoBPOBATiOHS— Fbaudulxkt  CoNYXTAHOS~The  fact  that  a  domestic  oor^ 
poratiou  at  the  time  of  conveying  its  property  to  a  foreign  oorporation 
failed  to  provide  for  the  payment  of  a  single  contested  claim  does  not 
raise  a  presnmptioo  that  the  sale  was  made  to  defraud  creditors  when 
the  circnmstancea  tend  to  show  that  there  was  no  actual  fraud  in  the 
transaction. 

OonroBATiOMs— Capital  Stock,  Whbn  Tbust  Fuhd.— The  capital  stock 
and  other  property  of  a  corporation  constitute,  as  between  creditors 
and  stockholders,  a  trust  fund  for  the  payment  of  the  debts;  and  if 
snch  property  has  been  divided  among  the  stockholders,  leaving  debts 
unpaid,  the  stockholders  are  in  equity  bound  to  refund. 

OOBPOJLATIOMS— TRANSrSB    07    PbOPBRTT    BT — RbMBDT    OF    CbXDITOB    OB 

Exbcution  Purchaseb.— If  a  corporation  transfers  all  ita  property  to 
another  corporation  a  creditor  of  the  transferring  corporation  has  his 
remedy  against  the  old  stockholders  or  the  new  corporation  by  bill  in 
equity;  and  an  execution  purchaser  of  the  property  of  the  old  corpo* 
ration  under  a  judgment  in  favor  of  such  creditor  is  entitled  to  be  substi* 
tnted  to  the  latter 's  rights  only  to  the  amount  of  his  bid  with  interest* 

£.  F.  Parker^  for  the  appellants. 

John  W,  Booth  and  T,  B.  CrewSf  for  the  respondent. 

Black,  C.  J.  The  plaintiff,  the  Missouri  Lead  Mining  and 
Smelting  Company  (Limited),  hereafter  called  the  English 
eompany,  is  a  corporation  organized  under  the  laws  of  Great 
Britflin;  and  the  Virginia  Lead  Mining  Company,  hereafter 
called  the  Missouri  company,  is  a  corporation  organized 
nnder  the  general  laws  of  this  state.  The  Missouri  com* 
pany,  being  the  owner  of  six  hundred  and  forty  acres 
of  mining  land  in  Franklin  county  in  this  state,  sold 
and  by  deed  dated  the  12th  of  January,  1880,  conveyed  the 
same  to  the  English  company,  which  purchasing  company 
then  took  and  has  ever  since  held  possession.  Some  three 
years  prior  to  the  date  of  the  deed  just  mentioned  a  Mr. 
Maupin  commenced  suit  against  the  Missouri  company,  and 
in  April,  1885,  five  years  after  the  date  of  the  deed,  recovered 
;udgnjent  for  the  sum  of  ten  hundred  and  nine  dollars.  The 
six  hundred  and  forty  acres  of  land  were  sold  to  defendant 
Reinhard  on  the  28th  of  May,  1886,  under  an  execution 
issued  on  this  judgment,  and  he  received  a  sheriff's  deed  in 
due  form.     He  quilclaimed  the  one-half  to  defendant  Parker. 
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This  claim  set  up  hj  the  defendants  to  tlie  land  under  the 
sheriff '0  deed  has  rendered  plaintiff's  title  unmarketaUsb 
On  these  facts,  which  are  admitted  by  the  pleadioga  and 
proofs,  the  plaintiff  prajrs  for  a  decree  that  the  tide  to  the 
land  be  declared  fnlly  Tested  in  it,  and  that  defendants  be 
enjoined  from  making  any  claim  to  the  land,  or  any  part 
thereol 

The  defendants,  by  their  answer,  insisted  that  the  deed 
from  the  Missouri  company  to  the  English  company  is  Toid 
for  yarious  reasons,  and,  among  others,  they  allege  that  the 
transaction  resulting  in  the  conveyance  to  the  English  com* 
pany  was  without  consideration,  and  was  an  intended  fraud 
upon  the  creditors  of  the  Missouri  corporation,  and  they  pray 
that  the  deed  be  set  aside  and  for  naught  held. 

The  circuit  court  entered  a  decree  according  to  the  prayer 
of  the  petition,  but  at  the  same  time  found  that  the  English 
company  purchased  with  knowledge  of  the  pending  suit  of 
Maupin,  and  in  equity  should  pay  the  Maupin  judgment,  and 
that  Reinhard  should  be  substituted  to  the  rights  of  Maupin 
to  the  extent  of  the  amount  paid  by  him  for  the  land  at  the 
sheriff's  sale.  The  court  accordingly  decreed  a  lien  in  favor 
of  defendants  for  one  hundred  and  forty  dollars.  The  de- 
fendants only  appealed  from  this  decree. 

The  record  discloses  these  further  facts:  The  articles  of 
aBBociation  of  the  Missouri  company  provide  for  three  direct- 
ors, and  the  place  of  business  is  therein  stated  to  be  tlie 
town  of  St.  Clair,  Franklin  county,  Missouri.  This  company 
expended  some  seventy  thousand  dollars  in  the  purchase  of 
the  land  and  in  the  development  of  the  mine.  It  became 
financially  embarrassed  in  an  unsuccessful  effort  to  obtain 
lead  in  paying  quantities.  To  place  it  in  a  position  to  pay 
its  debts  and  prosecute  the  enterprise  a  meeting  was  held  by 
Nathaniel  Sands,  Francis  A.  Sands,  and  George  Hopkins  in 
London,  England,  on  the  8th  of  April,  1879.  At  that  time 
Nathaniel  Sands  resided  in  St.  Louis  in  this  state,  and  Francis 
A.  Sands  and  George  Hopkins  resided  in  England.  Nathaniel 
Sands  and  Francis  A.  Sands  were  the  directors  of  the  Mis* 
Bouri  company,  and  they  then  and  there  elected  Hopkins  as 
a  director.  These  three  persons  held  and  owned  all  of  the 
stock  of  the  Missouri  company,  and  the  company  was  in- 
debted to  Hopkins  for  advances  made  by  him.  These  per* 
sons,  as  directors,  then  made  a  contract  with  a  trustee 
whereby  the  trustee  undertook  to  organise  a  corporation  with 
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m  capital  stock  of  ninety  thousand  pounds,  to  be  divided  into 
nine  thousand  shares  of  ten  pounds  each,  four  thousand  five 
hnndred  to  be  A  or  preferred  sfaareSi  and  four  thousand  five 
hundred  to  be  B  or  ordinary  shares. 

By  the  same  contract  the  Missouri  company  agreed  to  con- 
vey its  property  to  the  English  company  for  the  consideration 
of  sixty  thousand  pounds,  to  be  paid  in  money  and  stock  of 
the  new  company.  The  English  company  was  then  duly 
organized,  and  the  Missouri  company,  by  its  president,  exe- 
cuted and  delivered  the  deed  dated  the  12th  of  January,  1880. 
The  deed  recites  a  consideration  paid  of  sixty  thousand 
pounds,  five  thousand  pounds  in  cash,  ten  thousand  pounds 
in  A  shares,  and  four  thousand  five  hundred  B  shares,  all 
paid  up.  As  we  understand  the  transaction  the  stock- 
holders of  the  Missouri  company  received  the  five  thousand 
pounds  in  money,  and  the  one  thousand  A  and  the  four 
thousand  five  hundred  B  shares  for  the  money  paid  and 
advanced  by  tliem  in  the  purchase  and  development  of  the 
mining  property.  In  other  words  they  received  this  consid* 
eration  for  their  interests  in  the  Missouri  company.  Various 
other  persons  subscribed  for  stock  in  the  new  company,  and 
by  the  sale  of  such  stock  the  new  company  raised  about  one 
hundred  thousand  dollars,  all  of  which  was  expended  in  the 
further  development  of  the  mine  between  1880  and  1885. 
The  debts  of  tbe  Missouri  company  were  all  paid  save  this 
contested  claim  of  Maupin. 

1.  The  defendants  insist  that  the  deed  from  the  Missouri 
company  to  the  English  company  is  void  because  executed 
and  delivered  in  England. 

^8  our  statute  provides  that  the  articles  of  association  shall 
state  the  city  or  town  and  the  county  in  which  the  corpora* 
tion  is  to  be  located,  it  is  but  fair  and  reasonable  that  acts  of 
the  body  corfiorate  itself  such  as  annual  elections  of  directors, 
▼otes  to  increase  or  diminish  the  stock,  and  other  meetings 
of  the  stockholders,  should  take  place  at  the  home  office. 
Bpt_Hhere4.aa.hfirfi^  there  is  no  prohibitory  statute,  and  all  of 
the  shareholders  give  their  consent,  the  acta  of  the  stock* 
holders  at  a  meeting  held  in  a  foreign  jurisdiction  are  valid: 
1  Morawetz  on  Private  Corporations,  2d  ed.,  sea  484;  Taylor 
on  Corporations,  2d  ed.,  sec.  882.  Directors  are  the  agents  of 
the  corporation,  and  it  is  now  quite  well  settled  that  they  may 
bold  meetings  and  transact  business  in  a  foreign  state  if  they 
desire  to  do  so  unless  the  contrary  is  expressly  provided  by 
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the  charter,  by-laws,  or  the  general  laws  of  the  state  under 
which  the  corporation  was  organized:  Mora  wets  on  PriTate 
Corporations,  2d  ed.,  see.  533;  Taylor  on  Corporations,  2d  ed«, 
sec.  381;  Ohio  etc.  R.  R.  Co.  v.  McPhersorij  36  Mo.  13;  86  Am. 
Dec.  128;  Handley  y.  StutZy  139  U.  S.  42^  These  three  persons 
who  transacted  the  business  in  Londoifneld  all  of  the  stock, 
and  were  the  duly  appointed  directors.  The  law  of  this  state 
did  not  prohibit  them  from  holding  meetings  there,  and  it  fol* 
lows  that  the  action  of  these  directors  in  making  the  contract 
for  the  sale  of  the  property,  and  in  directing  the  president  to 
execute  the  deed,  and  his  act  in  executing  and  delivering  it, 
were  and  are  just  as  valid  as  if  they  had* been  performed  here 
at  the  office  of  the  corporation. 

2.  The  further  contention  that  the  English  company  had 
and  has  no  power  to  take  and  hold  real  property  in  this  state 
is  equally  untenable.  Though  it  was  said  in  Bank  of  Augtula 
V.  Earle^  13  Pet  684,  that  a  corporation  *'  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sov* 
ereignty,"  still  it  was  there  held  that  it  did  not  follow  that  it 
could  not  do  business  in  other  jurisdictions.  Though  corpo- 
rations are  mere  artificial  beings  and  creatures  of  the  law 
where  organized,  still,  it  is  settled  beyond  a  shadow  of  doubt 
that  they  may  hold  property  and  transact  bnsinese  in  a 
foreign  state  or  country,  when  not  prohibited  from  doing  to 
by  the  laws  of  such  country.  But  wherever  a  corporation 
"  goes  for  business  it  carries  its  charter,  as  that  is  the  law  of 
its  existence,  and  the  charter  is  the  same  abroad  as  at  home": 
Canada  etc.  Ry.  Co.  v.  Oebkard,  109  U.  8.  627. 

Now,  it  is  conceded  that  this  company  was  duly  incorpo- 
rated  under  the  companies'  acta  of  Great  Britain,  and  the 
proof  is  clear  and  undisputed  that  a  corporation  may  be  le- 
gally created  there,  under  those  acts,  with  power  to  purchase 
and  hold  real  property  in  other  jurisdictions.  According  to 
the  record  before  us,  there  can  be  no  doubt  but  the  laws  of 
that  country  gave  to  this  corporation  the  power  to  purchasei 
hold,  and  operate  mining  lands  in  this  state.  There  is  nothing 
in  the  laws  of  this  state  denying  to  it  the  right  to  exercise 
those  powers  here.  On  the  contrary,  our  statute  laws  rather 
encourage  foreign  mining  corporations  to  pursue  their  busi* 
nesB  here.  It  follows  that  this  corporation  has  the  right  and 
power  to  purohasOi  hold,  and  operate  mining  lands  in  this 
state. 

But  it  is  argued  that  this  corporation  is,  by  the  memo- 
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randam  of  assooiation,  limited  to  the  ptircbaee  of  lands  situate 
in  this  state,  and  as  it  has  no  power  to  purchase  and  bold 
^mining  lands  at  home,  it  can  have  no  power  to  porcbase  and 
bold  snob  lands  here. 

The  memorandam  of  association  provides  that  '*  the  regis* 
tered  office  of  this  company  is  to  be  in  England/'  and  that 
the  objects  for  which  it  is  established  are:  **  1.  To  adopt  and 
carry  into  effect  the  agreement  of  the  8th  of  April,  1879|  be- 
fore mentioned.  2.  To  purchase  or  otherwise  acquire  and 
work  any  mines,  minerals  and  mining  rights^  lands,  heredit- 
aments, and  chattels  in  the  state  of  Missouri,  in  the  Uriited 
States  of  America,  or. elsewhere.  4.  To  purchase,  sell,  and 
deal  in  lead  and  lead  ores  and  other  metal  and  metallic  ores, 
and  generally  to  carry  on  the  business  of  mine-owners  and 
workers  of  and  dealers  in  the  products  of  mines.'' 

There  is  no  doubt  but  that  this  corporation  was  organized 
for  the  primary  purpose  of  purchasing  and  operating  these 
particular  mining  lands  in  this  state,  but  its  business  in  the 
purchase  and  operation  of  mines  is  not  restricted  to  this  state. 
This  is  clearly  shown  by  the  words,  '*  or  elswhere,"  meaning 
elswhere  than  in  this  state.  This  is  the  more  apparent  from 
the  fourth  paragraph;  for  in  that  no  allusion  whatever  is  made 
to  any  locality.  This  company  has,  we  conclude,  the  power 
to  purchase  and  operate  mining  lands  in  England  as  well  as 
in  this  state. 

But  suppose  we  are  wrong  in  this,  and  that,  by  reason  of 
the  language  used  in  the  memorandum  of  association,  the 
company  cannot  purchase  and  operate  mining  lands  there, 
still  it  does  not  follow  that  it  cannot  purchase  and  operate 
such  lands  here.  In  Land  Grant  Ry.  etc,  Co.  v.  Board  of 
CommrB.j  6  Kan.  255,  it  was  held  that  a  corporation  created 
by  the  state  of  Pennsylvania,  which  could  not  do  business  nor 
have  an  office  in  that  state,  could  not  do  business  in  the  state 
of  Kansas.  Speaking  of  the  Kansas  case  it  has  been  said: 
*'  While  this  doctrine  is  correct  in  principle,  its  application 
requires  much  caution.  The  fact  that  all  the  operations  of  a 
corporation  are  carried  on  outside  of  the  state  in  which  it  was 
incorporated  is  not  necessarily  an  objection  to  the  legality  of 
these  operations.  It  is  only  if  some  rule  of  law  or  principle 
of  policy  adopted  by  a  state  would  be  interfered  with  by  al- 
lowing a  foreign  corporation  to  transact  business  within  its 
jurisdiction  that  the  usual  comity  will  be  refused  ":  2  Mora- 
wets  on  Private  Corporations,  2d  ed.,  sec.  965  a. 
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This  corporation  bM  its  registered  oiBoe  in  England,  and 
holds  its  corporate  meetiDgB  and  can  transact  much  of  its 
business  there.  The  fact  that  some  portion  of  its  bvsineiSi 
namely,  the  purchase  and  operation  of  mining  lands,  can  be 
carried  on  here  and  hece  only  is  immatwiaL  It  has,  by  the 
law  of  the  plaoe  of  its  creation,  the  power  to  do  such  business 
here,  and  that  business  is  not  opposed  to  the  policy  of  oor 
laws,  and  we  have  no  statute  which  denies  to  it  the  right  to 
carry  on  such  business  here.  This  corporation,  therefore,  bad 
and  has  the  right  to  purchase,  hold,  and  operate  these  mining 
lands. 

3.  The  aTorments  in  the  answer  to  the  effect  that  this  sab 
of  the  property  of  the  Missouri  company  to  the  English  com- 
pany was  a  contrivance  to  cheat  and  defraud  the  creditors  of 
the  Missouri  company  stand  unproved.  On  the  contrary  the 
circumstances  all  tend  to  show  that  there  was  no  actual  fraud 
in  the  transaction.  The  new  company  was  organised  and  the 
property  of  the  old  turned  over  to  it  for  the  purpose  of  raising 
additional  capital  to  prosecute  the  further  development  of 
the  mine.  That  the  transaction  was  made  and  concluded  for 
this  purpose  and  in  good  faith  cannot  be  doubted.  Nor  can 
it  be  said  that  the  deed  to  the  new  company  was  voluntary, 
that  is  to  say,  without  consideration.  It  must  be  remembered 
that  this  was  something  more  than  a  mere  reorganisation  of 
the  old  company;  for  a  large  number  of  persons  having  no 
interest  in  that  oompany  purchased  stock  in  the  new  one* 
Indeed  the  five  thousand  pounds  cash  paid  the  old  oompany 
and  the  one  hundred  thousand  dollars  expended  at  the  mine 
after  the  date  of  the  deed  in  question  was  raised  by  the  sale 
of  stock  of  the  new  company.  It  is  true  the  five  thousand 
pounds  and  the  one  thousand  A  shares  and  the  four  thousand 
five  hundred  B  shares  were  in  the  end  turned  over  to  the 
stockholders  of  the  old  company;  but  such  money  and  stock 
constituted  a  payment  made  by  the  new  company.  The  new 
company  in  this  way  paid  the  full  value  of  the  property  pur- 
chased and  conveyed  by  the  deed. 

Had  the  parties  set  aside  one  thousand  dollars  to  meet  this 
judgment  rendered  five  years  thereafter,  no  one  could  or  would 
question  the  validity  of  the  transaction.  Is  the  sale  to  be 
held  fraudulent  and  void  and  this  vast  amount  of  property 
sacrificed  for  one  hundred  and  forty  dollars  because  of  a  fail- 
ure to  set  apart  one  thousand  and  nine  dollars  for  the  pay- 
ment of  this  single  contested  claim,  there  being  no  actual 
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fraud  in  the  trauftOtlonT  We  say  na  The  iaie  mxai  be 
held  to  be  fraudulent  in  the  sense  that  it  is  Toid  at  law,  be- 
fore the  defendants  can  have  the  relief  prayed  for  in  their 
answer.  The  single  circnmstanee  that  thia  contested  claim 
was  not  prodded  for,  standing  alone  as  it  does,  ia  not  snfllr 
eient  proof  to  warrant  or  justify  the  inference  that  the  trant- 
aotion  was  made  to  defraud  creditors. 

It  does  not  follow  from  what  has  been  said  that  this  cred- 
itor  is  without  remedy.  It  is  a  farorite  doctrine  with  the 
courts  of  equity  that  the  capital  stock  and  other  property  of 
a  corporation  is  to  be  deemed,  as  between  creditors  and  stock- 
holders, a  trust  fund  for  the  payment  of  the  debts;  and  where 
Buch  property  has  been  divided  among  the  stockholders,  leav- 
ing  debts  unpaid,  the  stockholders  are  in  equity  bound  to  re- 
fand:  Heman  y.  Brittont  88  Mo.  549;  Thompson  on  Liability 
of  Stockholders,  sees.  10, 18.  It  is  quite  possible  that  under 
the  circumstances  of  tliis  case  the  creditor  could  enforce  his 
equitable  claim  against  the  new  corporation;  but  the  remedy 
of  the  creditor  against  the  old  stockholders  or  the  new  corpo- 
ration is  by  bill  of  equity.  The  circuit  court  substituted  the 
defendants  to  the  rights  of  the  creditor  to  the  extent  of  the 
amount  bid  at  the  sheriff's  sale  with  interest,  and  this  is  all 
the  defendants  have  a  right  to  recover.  The  defendants  have 
no  just  ground  of  complaint  against  the  decree  entered  in  this 
ease,  and  the  judgment  is  therefore  affirmed.    All  concur. 

GoaroaA«E02ia— TBI  Capital  Stock  Is  a  Taimf  Fuirp  in  tlM  haadfl  «| 
Ito  diieoton  or  itoekbolden  for  Om  benefit  of  ito  onditont  Oommmtka  NaL 
Bank  t.  Bureh,  141  IlL  619;  33  Am.  St.  Rep.  331,  and  note;  ffotpm  v.  Iforth' 
wetiem  Mfy  Ok,  48  Minn.  174;  81  Am.  St.  Bep.  637,  and  note.  The  oapt- 
tal  stock  of  a  oorporation  ie  the  bacU  of  ita  credit:  MarfiM  Fmmdr^  Co.  t. 
EiiUan,  S9  K.  a  501;  6  Am.  St.  Rep.  639,  and  note. 

FoRiioif  CoRPORATioiia— PowxB  TO  AcQuiBS  Lavik— ^A  eorporatioii 
created  in  another  state  can  pnrchase  and  hold  lands  in  thist  LumAard  T. 
Aldrieh,  8  N.  H.  81;  88  Am.  Dee.  881;  Thompmm  ▼.  WiOen,  2S  Mich.  814; 
12  Am.  Rep.  243,  the  contrary  doctrine  is  maintained  in  CarrcU  t.  Bad  8L 
LouiB,  67  HI.  668;  16  Am.  Rep.  632,  and  UnUed  8iaie$  Trusi  Co.  ▼.  lee,  7S 
IlL  142;  24  Am.  Rep.  236.  In  Greorgia  a  foreign  corporation  cannot  own 
more  than  five  thoasand  acres  of  land  unless  it  becomes  incorporated  nnder 
the  laws  of  Georgia:  American  Mortgoffe  Co.  ▼.  TennOie,  87  ChL  88.  A  for- 
eign railway  corporation  nnless  it  becomes  incorporated  nnder  tiie  laws  of 
Nebraska  is  absolntely  prohibited  from  acquiring  a  rif^t  of  way  in  that  state: 
Koatii  r.  Okkagoote.  i?.  A  Cb.,  27  Neb.  6991  Under  the  Uws  of  1887,  a 
loreign  oorporatioB  purchasing  land  in  Nebraska  at  a  Judicial  sale  holds  a 
Talid  title  as  to  siT«ry  one  but  the  state:  Cor/owT.JtiftHMM^  28  Neh.67!2L  A 
teeiga  mrporation  is  entitled  to  make  a  mortgage  loaa  la  MiMOoris  fWy» 

aomr.  Sodm,  Hi  Mo.  208;  SS  Am.  St  Rep.  012^  aadaota. 
AM.  8a  asF..  Vou  XZXY.  -48 
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OORPORATIOXS-- CORPOBATB  MbXTIRO  OuT  OF  StATB  OF  DOXICILI.— CoT 

porato  Mto  performed  by  the  body  of  the  corporation  sitting  out  of  the  itttia 
ereating  it  are  Toid:  AiphtwaU  t.  Ohio  etc  B,  R,  On.,  20  Ind.  492;  83  A& 
Dea  329;  Millar  T.  Ewer,  27  Me.  609;  46  Am.  Deo.  619,  and  note.  UdIm 
festvained  by  ita  charter  or  by-laws,  or  by  the  laws  of  the  state  ersating  it, 
the  directors  of  a  corporation  have  the  power  to  meet  in  another  state^  isd 
their  acts  at  saoh  a  meeting  are  Talid:  Tkompeom  ▼.  Notickm  Water  ete»  Cbi, 
68  Miss.  423. 


National  Bank  of  Gommbbob  of  SIansas  Gitt 

V.    MOBBIS. 

[U4  MiSMUBI,  966.] 
OBATTUi    MoBTQAOK— IvDBPKNDKNT    COMTBACr— NiCnSITT    lOR   BlOOBD- 

IMO. — A  receipt  taken  by  the  mortgagee  and  vendor,  from  the  mortgagor 
and  yendee  of  cattle,  which  recites  that  snch  cattle  are  subject  to  a  prior 
mortgage  which  the  vendor  will  have  released,  or  return  the  mortgsgt 
to  the  vendee  and  cancel  the  sale,  but  which  is  not  referred  to  in  tfat 
mortgage  forms  no  part  thereof,  and  is  an  independent  contract  whiek 
need  not  be  recorded  for  the  purpose  of  imparting  notice. 

Chattel  Mortqaoi — Rboord  as  Nonos  of  Indbpbhdbht  CoBTRAor.^If 
a  contract  is  referred  to  in  a  recorded  mortgage  all  persons  daiming 
under  it  take  with  notice  of  such  contracts 

Chattel  MoBTOAaE-^RzTRATB&RiToaiAL  Erpsor  of  i^yffl>BP  or.— A 
chattel  mortgage  duly  executed  and  recorded  in  the  state  wheie  the 
property  is  situated  imparts  notice  to  an  innooent  purchaser  i^  boji 
the  property  in  another  state  to  which  it  has  been  lemoved  hj  the 
mortgagor,  unless  the  mortgage  is  opposed  to  the  laws  and  publio  pol- 
icy of  the  latter  state.  The  fact  that  the  mortgage  provides  that  tht 
mortgagor  is  to  remain  in  possession  of  the  property  until  forfeiturs  for 
failure  to  pay  the  debt  upon  its  maturity  makes  no  diffBrsoeo  in  ladl 


CteATTBL  MOBTaAOB— BrIAOH  OF  CONDinOir  BT  RbMOTAL  of  PBOFBVr.— 

One  is  guilty  of  a  conversion  of  mortgaged  ohattelsb  if  he  removes  sod 
sells  them,  the  mortgage  giving  the  mortgagee  the  right  to  talcs  potfot* 
sion  of  the  property  upon  its  removal  or  sale. 

John  C.  Orrick  and  Horton  Pope^  for  the  appellant 
Boyle  and  Adamt^  and  H,  M.  PoUardf  for  the  zespondents. 

BuBOBss,  J.  This  is  an  action  in  trover  and  oonversioa 
for  five  hundred  and  seventy  head  of  cattle.  The  plaintiif 
olaims  to  have  been  the  owner  of  the  cattle  as  assignee  of  i 
mortgage  executed  in  the  state  of  Kansas  on  the  cattle  on  tbt 
twenty-second  day  of  October,  1890,  by  B.  A.  Webber  and 
W.  D.  Wilson,  to  G.  A.  Dunn  to  secure  the  payment  of  their 
note  for  fifteen  thousand  six  hundred  and  seyenty-five  dol- 
lars, payable  ten  months  after  the  date  of  the  mortgagti 
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The  law  of  Kansas  in  relation  to  chattel  mortgages  which 
was  in  force  at  the  time  of  the  execution  of  the  mortgage  an* 
der  which  plaintiff  claimed  the  cattle  is  as  follows: 

*' Section  9.  Every  mortgage  or  conveyance  intended  ta 
operate  88  a  mortgage  of  personal  property,  which  shall  not 
be  accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the  things 
mortgaged  shall  be  absolutely  void,  •  •  •  .  as  against  subse* 
qnent  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage  or  a  true  copy  thereof  shall  be  forthwith  deposited 
in  the  office  of  the  register  of  deeds  in  the  county  where  the 
property  shall  then  be  situated;  or,  if  the  mortgagor  be  a 
resident  of  this  state,  then  of  the  county  of  which  he  shall  at 
the  time  be  a  resident. 

"  Sec.  10.  Upon  the  receipt  of  any  such  instrument  the  regis- 
ter shall  indorse  on  the  back  thereof  the  time  of  receiving  it| 
and  shall  file  the  same  in  his  office,  to  be  kept  there  for  the 
inspection  of  all  persons  interested." 

''Sec.  15.  In  the  absence  of  stipulations  to  the  contrary, 
the  mortgagee  of  personal  property  shall  have  the  legal  tiUa 
thereto,  and  the  right  of  possession." 

A  copy  of  the  mortgage  was,  prior  to  the  thirtieth  day  of 
November,  1890,  deposited  in  the  office  of  the  register  of  deeds 
of  Edwards  county,  Kansas,  the  place  of  residence  of  W.  D» 
Wilson,  and  in  the  office  of  the  register  of  deeds  for  Stafford 
county,  the  place  of  residence  of  B.  A.  Webber.  The  mort> 
gage  deed,  among  other  things,  provided  that  possessioa  of 
the  cattle  was  to  remain  with  the  mortgagors  until  default  in 
payment  of  the  debt  or  interest,  or  *Mn  case  of  sale  or  dispo* 
sition,  or  attempt  to  sell  or  dispose  of  the  same,  or  removal  or 
attempt  to  remove  the  same,'*  from  certain  counties  in  Kan« 
sas  enumerated  in  the  mortgage,  when  the  mortgagee  might 
take  the  property  into  his  own  possession.  Before  the  ma- 
turity of  the  mortgage  debt,  the  mortgagors,  withoat  the 
knowledge  or  consent  of  the  mortgagee  or  his  transferee,  re- 
moved the  cattle  to  the  state  of  Illinois,  and  sold  them  to 
respondents  through  commission  men.  It  is  oonoeded  that 
respondents  had  no  actual  notice  of  the  mortgage,  and  paid 
▼alae  for  the  cattle,  and  that  the  mortgage  deed  was  not  re- 
corded in  the  state  of  Illinois.  The  identity  of  the  eatUa  is 
not  dispnted. 

The  answer  is  first  a  general  denial,  und  then  alleges  thai 
defendants  were  innooent  purchasers  fiur  falnei  and  Miitains 
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other  allegationsi  which  so  far  as  deemed  material  wOl  be  i^ 
fiorred  to  in  this  opinion. 

The  court  below  suBtained  a  demnrrer  to  the  OTidenee  in* 
trodnced  bj  plaintiff,  and  directed  a  yerdict  for  defendant0| 
on  the  groonda  that  the  mortgage  had  not  been  recorded  in 
or  ezecnted  as  required  by  the  laws  of  Illinois,  and  that  the 
defendants  were  innocent  purchasers.  After  filing  the  usual 
motion  for  a  new  trial,  and  the  same  being  oTerroled,  plaintiff 
prosecutes  its  appeal  to  this  court. 

This  is  a  case  where  one  of  two  innocent  parties  most  suP 
for  loss,  as  there  seems  to  have  been  the  utmost  good  £utb 
throughout  the  entire  transaction  so  far  as  the  plaintiff  and 
defendant  themselves  are  concerned.  In  fact,  there  is  no  in- 
timation by  either  party  to  the  contrary.  The  defendants 
purchased  the  cattle  in  open  market  in  the  city  of  Bast  Bt 
Louis,  Illinois,  a  large  cattle  market,  where  many  are  eold^ 
and  paid  full  value  therefor.  And  if  the  old  Boglish  doctrine 
in  regard  to  markets  overt  was  applicable  in  this  case,  they 
would  evidently  be  protected  in  their  purchase,  and  could  not 
be  held  liable  in  this  action  for  the  value  of  the  cattle  in  con* 
troversy.  This  is  so,  even  though  the  vendor,  or  person 
claiming  to  be  the  owner  and  in  possession,  was  not  in  fact 
the  owner.  But  it  is  said  in  the  case  of  Veniren  v.  Smiih^  10 
Pet  176,  that  the  doctrine  of  markets  overt  which  controls 
and  interferes  with  the  application  of  the  common  law  has 
never  been  recognised  in  any  of  the  United  States,  or  re- 
ceived any  judicial  sanction:  Fatoeett  ▼.  (Mom^  82  111.  411; 
83  Am.  Dec.  278.  The  general  rule  is  that  no  man  can  ac- 
quire title  to  chattels  from  a  person  who  has  himself  no  title 
to  them:  Wheelwright  v.  Depeyeter^  1  Johns.  478;  8  Am.  Deo. 
846.  The  only  exception  being  sales  of  cash  and  certain 
negotiable  instruments.  The  purchaser  must  know  that  the 
person  from  whom  he  buys  is  the  owner  of  the  property. 

At  the  time  of  the  execution  of  the  mortgage  under  which 
plaintiff  claims  the  cattle,  Dunn,  the  mortgagee,  execoted  and 
delivered  to  Webber  and  Wilson  a  receipt  as  follows: 

**  Beceived  of  B.  A.  Webber  and  W.  D.  Wilson,  one  note  of 
$16,676,  secured  by  chattel  mortgage  on  five  hundred  and 
seventy  head  of  three  and  four  year  old  steers,  under  the  fol- 
lowing conditions:  **  Whereas,  I  have  this  day  sold  the  above- 
described  property  to  said  Webber  and  Wilson,  and,  whereas, 
thre  is  now  a  chattel  mortgage  thereon  given  by  G.  A.  Dunn  A 
Oa  to  the  Bank  of  Commerce  of  Kansas  City,  Missouri,  for  the 
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•Qm  of  116,000,  which  I  agree  to  haTO  released. on  or  before 
the  first  day  of  November,  1890;  otherwise  I  agree  to  retam 
the  aboYe-mentioned  note  and  mortgage  to  said  Webber  and 
Wilson,  and  the  said  sale  is  to  be  declared  off  without  lia- 
bility to  either  party.  [sighsd]  G.  A.  DuisnxJ* 

The  conditions  of  this  receipt  were  never  complied  with  by 
Donn  nor  was  it  ever  recorded,  and  defendant's  counsel  con- 
tend that  as  it  was  the  counterpart  of  the  mortgage  and  was 
not  recorded  with  it,  that  the  recording  of  the  mortgage  with^ 
oat  it  was  not  a  compliance  with  the  registry  act  of  Kansas, 
and  was  not  notice.  This  receipt  is  not  referred  to  in  the 
mortgage,  is  not  made  part  thereof,  and  it  is  somewhat  diffi- 
cult to  see  how  it  became  a  part  thereof  so  as  to  entitle  it  to 
record  as  its  counterpart.  It  seems  to  be  a  separate  and  in- 
dependent paper.  Not  only  this,  but  Webber  and  Wilson  did 
not  seek  to  avoid  their  contract  of  purchase  of  the  cattle  be- 
cause the  stipulation  in  the  receipt  had  not  been  complied 
with  by  Dunn.  On  the  contrary,  they  kept  the  cattle,  and  by 
their  act  in  selling  them  through  their  agents  to  defendants 
affirmed  the  contract  of  sale,  and  defendants  buying  from 
them  occupy  no  better  position  than  they  did  unless  they 
were  innocent  purchasers. 

There  is  no  question  and  there  can  be  none  as  shown  by 
the  authorities  cited  by  counsel  that  where  a  paper,  contract 
or  agreement  is  referred  to  in  a  mortgage,  that  all  persons 
claiming  under  such  mortgage  where  it  has  been  duly  re- 
corded take  with  notice  of  the  paper,  contract  or  agreement 
referred  to:  Munson  v.  Ensory  94  Mo.  504;  BrowrUee  v.  Arnold^ 
60  Ma  79;  LetDis  v.  Penn  Mut.  L.  Ina.  Co.,  8  Mo.  App.  872; 
MuBOuri  Pae.  Ry.  Co.  v.  AtkUon,  17  Mo.  App.  484.  Still  it 
is  not  necessary  for  that  reason  that  such  paper  or  contract 
should  be  recorded.  The  law  of  Kansas  only  required  the 
mortgage  or  copy  thereof  to  be  filed  for  record  in  the  counties 
where  the  mortgagees,  Webber  and  Wilson,  resided  at  the 
time,  which  appears  from  the  evidence  to  have  been  done: 
General  Statutes,  state  of  Kansas,  art  2,  c.  68. 

The  mortgage  was  duly  executed  and  recorded  in  the  state 
of  Kansas,  and  all  persons  thereafter  purchasing  the  cattle 
within  the  borders  of  that  state  were  bound  in  law  to  take  uo- 
tioe  thereof,  and  the  same  rule  by  virtue  of  comity  between 
the  states  applied  to  the  cattle  in  the  state  of  Illinois  when 
they  were  shipped  into  that  state.  In  the  case  of  Smith  v. 
Hutehinf^  80  Mo.  880,  where  a  slave  on  whom  a  mortgage 
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had  been  duly  executed  and  recorded  in  Kentucky  where  she 
then  was  and  where  the  mortgagor  resided,  was  afterwards 
brought  to  this  state,  where  the  mortgage  was  not  recorded, 
and  sold,  the  court  held,  that  the  mortgage  being  good  where 
it  was  made  it  was  good  everywhere  else  on  every  princi- 
ple of  international  comity,  unless  the  policy  of  the  state 
from  which  the  property  is  brought,  and  where  the  contro- 
versy arises,  should  induce  a  different  rule.  In  the  case  of 
Feurt  V.  RoweUy  62  Mo.  524,  the  court  says,  *'The  mort- 
gage was  recorded  in  the  county  in  which  the  mortgagor 
resided,  and  imparted  full  notice  to  everyone,  who  was  or 
might  become  interested.  The  removal  of  the  property  to 
another  county  did  not  destroy  the  lien.  Had  the  prop- 
erty been  removed  out  of  the  state,  the  mortgage  would 
not  thereby  have  been  invalidated.''  In  the  case  of  LafoffeiU 
Co.  Bank  v.  Metcalfe  29  Mo.  App.  884,  the  Kansas  City  court 
of  appeals  held,  that  where  a  mortgage  had  been  duly  exe- 
cuted on  some  cattle  in  Lafayette  county  and  recorded 
therein,  and  the  cattle  were  thereafter  shipped  by  the  mort- 
gagor to  the  defendants,  who  were  commission  merchants  in 
East  St.  Louis  in  the  state  of  Illinois,  and  sold  by  them  on 
commission,  that  they  were  liable  to  plaintiff  as  beneficiary 
in  the  mortgage  for  the  value  of  the  cattle,  and  that  defend- 
ants were  to  be  treated  the  same  as  if  they  knew  of  the  exe- 
cution of  the  mortgage,  and  that  the  mortgage  being  good  as 
between  the  parties,  and  binding  on  all  persons  in  the  stats 
where  it  was  executed  and  recorded,  was  by  the  rule  of 
comity  valid  and  binding,  and  pursued  the  property  out- 
side of  the  state  where  the  plaintiffs  might  have  followed 
it  with  their  mortgage:  Rice  v.  Proton,  9  Gush.  809;  Za/ay- 
ette  Co.  Bank  v.  Metcalfe  40  Mo.  App.  601.  The -•  same 
rule  applies  in  Illinois  where  the  cattle  were  sold:  Fhinntf 
V.  Baldurinj  16  111.  108;  61  Am.  Dec.  62;  Smith  v.  Whita- 
ker,  28  111.  867;  Mumford  v.  Canty,  60  III.  871;  99  Am. 
Dec.  525;  Roundtree  v.  Baker,  52  III.  241;  4  Am.  Bep.  697; 
also  in  Kansas,  Ramsey  v.  Olenn,  88  Kan.  271;  Brovm  v.  Jama 
H.  Campbell  Co.,  44  Kan.  237;  21  Am.  8t  Bep.  274;  Handley 
V.  Harris,  48  Kan.  606;  80  Am.  St  Bep.  822;  Ord  NaL  Bank 
V.  Massey,  48  Kan.  762. 

The  mortgage  being  good  in  Kansas  is  to  be  given  the  same 
force  and  effect  everywhere  else  upon  the  principle  of  inte^ 
national  comity,  unless  the  policy  of  the  state  of  Illinois  where 
the  property  was  taken  and  where  the  controversy  arose  should 
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evidence  a  different  rule.  There  is  no  substantial  difference 
in  the  legal  effect  of  a  mortgage  executed  and  recorded  in  the 
state  of  Eansas,  according  to  the  laws  of  that  state,  and  a 
mortgage  executed  and  recorded  in  the  state  of  Illinois  ac- 
cording to  the  laws  of  that  state.  There  is  some  difference 
in  the  forms  and  certificates  of  acknowledgments,  it  is  true, 
but  that  in  no  way  affects  the  yalidity  of  the  instruments,  or 
the  rights  of  parties  holding  under  them. 

It  is  argued  that  because  the  mortgage  provided  that  the 
mortgagors,  Webber  and  Wilson,  were  to  remain  in  the  pes- 
session  of  the  cattle  until  forfeiture  for  failure  to  pay  the  debt 
when  it  became  due,  it  gave  them  a  badge  or  indicia  of  owner- 
ship, which  permitted  them  to  impose  upon  innocent  pur- 
chasers, and  that  for  that  reason  defendants  have  the  superior 
equity.  This  provision  is  expressly  authorized  by  the  law  of 
the  state  where  the  contract  was  made,  and  also  by  the  law 
of  the  state  where  the  cattle  were  sold.  It  is  difficult  to  see 
in  what  way  a  mortgage  would  benefit  a  debtor  if  at  the  very 
moment  it  was  executed  the  mortgagees  were  by  its  provisions 
authorized  to  take  possession  of  the  mortgaged  property.  It 
would  be  better  to  deliver  it  at  once  to  the  creditor  without 
the  expense  and  trouble  of  executing  the  mortgage.  The^ 
object  of  the  mortgage  is  to  give  time  to  the  debtor  and  to 
enable  him  to  pay  his  demand  by  securing  his  creditor,  other* 
wise  it  would  be  a  useless  instrument  and  not  worth  the 
paper  upon  which  it  is  written.  We  do  not  wish  to  be  under- 
stood as  saying  that  the  plaintiff  has  any  superior  equities 
over  the  defendants,  but  we  do  say  that  having  complied  with 
the  law  of  the  state  in  regard  to  such  instruments  where  the 
mortgage  has  been  executed  and  recorded,  that  by  comity 
between  the  states  the  plaintiff  holding  under  the  mortgage 
has  the  superior  legal  right,  and  when  defendants  purchased 
the  cattle  it  was  their  duty  to  see  that  the  vendor  was  the 
owner  and  had  right  to  sell  the  same.  It  is  not  opposed  to 
the  policy  of  the  state  of  Illinois  to  enforce  contracts  made  in 
another  state  when  they  are  not  based  upon  an  immoral  or 
criminal  consideration:  Mumford  v.  CaTUy^  60  IlL  871;  99  Am. 
Dec.  626. 

At  the  time  that  this  suit  was  brought  the  mortgage  debt 
Was  not  due,  and  it  is  claimed  that  for  that  reason  this  action 
was  prematurely  brought,  and  that  no  cause  of  action  had 
then  accrued  to  plaintiffs.  The  mortgage  provides  *'  that  in 
case  of  a  sale  or  disposal  or  attempt  to  sell  or  dispose  of  the 
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property  or  a  remoyal  or  attempt  to  remove  the  same 
Stafford  and  Edwards  couDtieSi  or  any  unreasonable  deprecia- 
tion  in  the  value,  or  if  from  any  other  cause  the  aecoritj  shall 
become  inadequate,  or  if  at  any  time  the  party  of  the  aeoood 
part  shall  deem  himself  insecure,  the  said  party  of  the  aeoood 
part  may  take  such  property  or  any  part  thereof  into  his  pos- 
session.'' The  possession  at  the  time  of  the  oonversion  was 
in  the  mortgagors.  It  is  a  well-settled  rule  of  law  that  the 
mortgagors  under  such  circumstances  have  the  title  to  the 
property;  and  having  the  possession,  they  have  an  interest 
they  may  sell,  and  may  transfer  the  possession  to  the  vendee, 
subject,  of  course,  to  the  lien  of  the  mortgage.  Plaintiff 
relies  for  support  of  the  action  upon  the  provision  of  the 
mortgage  which  authorized  the  mortgagee  to  take  possessiMi 
of  the  property  in  case  the  mortgagors  attempted  to  sell,  die* 
pose  of  or  remove  the  cattle.  This  is  an  option  wbioh  he 
may  or  may  not  exercise.  Authorities  of  high  character,  in* 
eluding  those  cited  by  counsel  for  defendants,  hold  that  ontil 
such  option  is  exercised  by  the  mortgagee  and  he  either  so 
takes  or  demands  the  possession,  the  possession  reDoains  with 
the  mortgagor  until  default  made  in  the  payment  of  the  debt^ 
and  that  a  sale  made  by  him  before  such  default  or  assertion 
of  right  will  not  support  trover  against  the  vendee  or  agent 
making  the  sale:  Lafayette  Co.  Bank  v.  Metcalfe  29  Mo.  Apf. 
892;  Skiff  v.  Solace,  23  Vt.  279;  Hathaway  v.  Brayma%  42 
N.  Y.  325, 1  Am.  Bep.  524;  HamiU  v.  QiOwpu,  48  N.  Y.  556; 
Cadiodl  V.  Pray,  41  Mich.  307. 

By  the  terms  of  the  mortgage  the  mortgagee  was  aecured 
the  right  to  take  posseBsion  of  the  property  upon  the  contin- 
gency of  its  removal  or  sale  before  the  maturity  of  the  debt 
Whenever  then  the  property  was  removed  and  sold,  it  was  a 
conversion,  and  a  right  of  action  accrued  to  the  mortgagee, 
and  he  was  not  obliged  to  wait  until  the  note  matured  befoie 
bringing  his  suit.  Whatever  may  be  the  rule  in  other  juris- 
dictions, in  this  state  the  law  seems  to  be  as  herein  indicated: 
Lafayette  Co.  Bank  v.  MeUalf,  29  Mo.  App.  393;  WiUiame  v. 
Wall,  60  Mo.  821;  Koch  v.  Branch,  44  Ma  642;  100  Am.  Dec 
824. 

Ko  question  as  to  want  of  demand  before  suit  brought  is 
made  in  this  case,  but  even  that  was  not  necessary  befors 
bringing  suit:  Lafayette  Co.  Bank  v.  Metcalfe  29  Ma  App.  384. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  of  this  division  concur. 
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Okattbl  Mobtoaobb— Extratsrbitobial  EvFicT  ot«-*A  «b»tlel  moii- 

{9^  duly  exeoated  and  recorded  in  the  state  where  the  property  im  utnated, 

i>y  be  enforced  against  an  innocent  purchaser  in  the  state  to  which  it  has 

m  removed:  Handlejf  t,  ffarris,  48  Kan.  606;  30  Am.  8t.  Rep.  822*  «id 

»to;  Bota  to  Brmm  t.  CampbeU,  21  Am.  St.  Bep.  282.    In  OorbeU  t.  I«MJs- 

JUi,  84  Mieh.  30,  22  Am.  Sk  Bep.  681,  it  was  held  that  the  recording  of  % 

chattel  mortgage  in  one  state  has  no  extraterritorial  foroo  in  another  statt 

mm  notice  of  a  lien. 

Chattel  Mortoaoxs — Convebsion  of  Mortoaoed  Pbopxrtt:  See  ex* 
tended  note  to  Hale  y.  Ames,  16  Am.  Dee.  163;  note  to  Janet  ▼.  Bom,  14 
Am.  St  Rep.  19,  and  Brown  v.  CampbeU,  44  Kan.  237;  21  Am.  St  Rep.  274. 

Bacx>rd^Notiob  of  Liens  akd  EguniBs  Shown  bt.— Porchasers  of  land 
•re  deemed  to  have  notice  of  eyery  fact  disclosed  by  the  records  McPhereom 
yr,  Bdline,  107  N.  T.  316;  1  Am.  St.  Rep.  826,  and  note;  Stewart  r.  Maiheuif^ 
66  Miss.  21;  14  Am.  St  Rep.  538,  and  note.  See  the  extended  notes  to  the 
following  cases:  Lodge  v.  SimoiUon,  23  Am.  Deo.  48,  and  Parker  ▼•  Ooimer^ 
45  Am.  Rep.  184. 


Klbimann  v.  Giesblmank 

(114  MISBOUBZ,  487.] 

■viDBiroB. — CxBTiFiBD  GoFT  OF  A  Deed  OF  TRusr  is  admissible  In  eTldenst 
when  the  proof  is  sufficient  to  satisfy  the  mind  of  the  trial  oonrt  that 
the  original  is  lost^  and  that  it  cannot  be  found  after  search  made  at  the 
proper  place. 

pAAcnoB. — ^Ibbslbtart  Btidinob  Abmittbd  zv  Air  Bquitt  Oasb  will  be 
disregarded  by  the  supreme  court  on  appeal. 

BuBBOOATiOH — ^VoLUMTART  PATMBNT.—Ono  who  has  no  interest  in  land  sub- 
ject to  a  mortgage,  and  who  advances  money  to  the  mortgagor  with 
which  the  mortgage  debt  is  satisfied,  is  a  mere  volunteer,  not  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee. 

B6ifB8TBAi>-*  Father's  Right  to  Alxenatb  bt  WilXi.— A  father  cannot,  l^ 
will,  deprive  his  minor  children  of  their  homestead  rights  in  property 
occupied  by  them  as  a  homestead  at  the  time  of  his  death. 

HiavAKx  OF  Law — Relief. —Mere  ignorance  or  mistake  of  law  on  the  part 
of  a  party  to  %  contract  will  not  authorise  a  oonrt  of  equity  to  let  it 
•side. 

SuBBOOATIOM— VOLVNTABT  PATMENT  BT  MlBTAKB  OF  LAW.^If  a  mortgagor 

and  mortgagee  of  a  homestead  mortgaged  for  money  with  which  to  pay 
6S  a  prior  mortgage  labor  under  a  mutual  mistake  in  supposing  that  the 
homestead  belongs  to  the  mortgagor  in  fee^  under  her  husband's  will,  to 
the  ezdnsion  of  her  minor  children,  equity  will  not  grant  relief  by  snb- 
regating  such  mortgagee  to  the  rights  of  the  prior  mortgagee 

James  Oarr^  for  the  appellants. 

Lubke  and  Muenchj  for  the  respondent. 

BuBOSsSy  J.  This  suit  was  instituted  in  the  drcnlt  eonrl 
of  the  oitj  of  St  Louis,  where  it  resulted  in  a  judgment  for 
defendantSi  from  which  plaintiff  appealed  to  the  St.  Louis 
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court  of  appeals,  by  which  court  the  decision  of  the  circuit 
court  was  reversed.  The  cause  was  certified  to  this  court  by 
the  court  of  appeals,  oq  the  ground  that  the  decision  rendered 
therein  by  that  court  is,  in  the  opinion  of  one  of  the  judges,  in 
conflict  with  the  decision  of  this  court  in  the  case  of  Griffith 
▼.  Townley,  69  Mo.  13;  33  Am.  Rep.  476. 

The  questions  presented  by  the  record  in  this  case  are  suf- 
ficiently stated  by  Judge  Rombauer  {Kleimann  y.  Oeitelmann, 
45  Mo.  App.  497),  which  are  as  follows: 

**  The  object  of  the  petition  is  to  obtain  a  decree  declaring 
that  a  certain  deed  of  trust  executed  by  John  H.  Oieselmann 
is  a  subsisting  lien  on  certain  real  estate,  and  that  the  plain- 
tiff is  the  owner  of  the  lien,  and  to  foreclose  the  lien  in  this 
proceeding.    The  petition  states  that  this  deed  of  tmst  was 
executed  by  Oieselmann  to  secure  the  payment  of  a  note  of 
fifteen  hundred  dollars  to  one  Beinhardt;  that  the  said  Geisel- 
mann  afterwards  died,  leaving  Anna  Oieselmann,  his  widow, 
and  the  other  defendants,  his  children  and  heirs  at  law,  and 
leaving  also  a  last  will,  duly  probated  on  September  9,  1882» 
whereby  he  bequeathed  the  property  in  question  to  his  said 
widow  and  to  the  heirs  of  her  body  forever;  that  at  the  time 
of  his  death  said  Oieselmann  occupied  a  part  of  the  buildings 
on  the  land  as  a  homestead,  the  residue  being  occupied  by  his 
tenants;  that  the  debt  and  interest,  amounting  to  sixteen 
hundred  dollars,  remained  unpaid  on  or  about  January  fi, 
1884,  and  said  Reinhardt  threatened,  and  was  entitled,  to 
foreclose  the  deed  of  trust  unless  his  debt  be  secured  to  him, 
and  the  defendant,  Anna  Oieselmann,  being  executrix  of  the 
mortgagor's  last  will,  and  representing  herself  to  one  Frede- 
ricka  Werk  as  the  devisee  in  fee  of  the  equity  of  redemption 
in  said  real  estate,  fully  empowered  to  pass  and  grant  title  to 
the  fee  in  said  property,  and  to  renew  said  mortgage,  and  to 
keep  the  lien  thereof  in  force  and  effect,  applied  to  said  Fred- 
ericka  Werk  to  pay  and  furnish  to  Reinhardt  the  amount  of 
the  mortgage  debt,  and  caused  her  to  believe  that  upon  her 
furnishing  such  money  said  deed  of  trust  could  and  would  be 
kept  alive  by  a  new  mortgage  of  said  Anna  Oieselmann  alone. 

**That,  relying  upon  and  believing  such  representations, 
said  Fredericka  Werk,  without  intention  on  part  of  herself  or 
Mrs.  Oieselmann  to  release,  arrest,  or  defeat  the  lien  of  the 
deed  of  trust,  furnished  the  sum  of  sixteen  hundred  dollars 
then  due  to  Reinhardt,  and  thereupon  received  another  and 
new  deed  of  trust  executed  by  Mrs.  Oieselmann,  extending 
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Buch  debt  for  two  years,  bat  without  releasing  the  original 
cleed  of  trust 

**  That  this  new  deed  of  trust  was  executed  for  the  sole  bene- 
fit of  the  widow  and  heirs  of  John  Gieselmann,  deceased,  with 
^he  intent  of  all  parties  thereto  to  merely  keep  and  enforcOi 
continue  and  extend  the  debt  and  lien  on  the  old  deed,  and 
of  keeping  the  equity  of  redemption  therein  from  being  fore* 
closed  and  lost. 

''That  on  April  30,  1888,  the  secured  debt  remaining  still 
unpaid,  Mrs.  Fredericka  Werk  caused  the  property  to  be  ad- 
vertised and  sold  pursuant  to  power  of  sale  given,  became  the 
purchaser  at  the  sale,  had  title  conveyed  to  her  by  the  trusteOi 
and  said  Anna  Gieselmann  thereupon  attorned  and  delivered 
possession  to  her. 

*'  Thereafter,  on  January  9, 1889,  in  payment  of  a  just  debt| 
Fredericka  Werk  conveyed  the  property  to  respondent  Elei« 
uiann,  thereby  transferring  to  him  all  this  interest  in  the 
property,  as  also  all  right  and  equity  to  subrogation  to  such 
mortgage,  so  that  respondent  is  now  vested  with  all  rights  re* 
specting  the  same  theretofore  existing  in  said  Werk. 

*'  That  owing  to  a  right  of  homestead  in  defendants  and  for 
lack  of  power  in  Anna  Gieselmann  to  convey  as  great  an  es- 
tate as  had  been  vested  in  the  deceased  Gieselmann,  this  new 
deed  of  trust  failed  to  express  the  intent  of  the  parties  thereto 
and  did  not,  and  should  not,  extinguish  or  satisfy  the  first 
mortgage;  but,  by  reason  of  the  premises,  plaintiff  should  be 
Bubrogated  and  substituted  to  all  rights  held  by  Reinhardt  in 
the  first  mortgage  before  January  5,  1884,  and  the  debt  se- 
cured by  the  same  should  be  foreclosed  unless  redeemed  by 
the  Gieselmanns. 

^  The  prayer  was  for  a  foreclosure  of  the  original  deed  of 
trust  unless  paid  off  and  for  general  relief. 

*'  The  answer  in  the  case  by  Mrs.  Gieselmann  and  her  chil- 
dren was  a  general  denial. 

''The  court,  upon  the  hearing,  made  an  interlocutory  decree 
to  the  effect  that  the  plaintiff  as  assignee  of  Mrs.  Werk  was 
entitled  to  be  subrogated  to  the  rights  of  Reinhardt  under  the 
first  deed  of  trust,  ordered  the  surrender  of  the  second  note 
and  deed  of  trust  to  Mrs.  Gieselmann  and  sent  the  case  to  a 
referee  to  take  an  account  of  moneys  due  under  the  first  deed 
of  trust.  Upon  the  referee's  report  coming  in,  the  court  made 
a  final  decree,  finding  that  the  sum  of  two  thousand  two  hun- 
dred and  thirty-four  dollars  and  forty-seven  cents  was  due 


764  Klxuiahm  tr.  OiX8XLMAa&  [IflflBooiiy 

vndar  iba  first  deed  of  tniet,  and  ordering  iti  fereelosim  hj 

sale  unlcBS  the  defendant  redeemed  the  property  by  paymeni 
of  that  Bam  with  interest.  From  this  decree  the  defendants 
appeal,  assigning  for  error  the  ruling  of  tbe  oonrt  apon  tha 
evidenee,  and  that  the  decree  is  not  supported  by  the  evidenoa 
and  is  against  the  great  weight  of  the  avidenoa. 

''The  court,  upon  the  hearing,  permitted  the  plaintiff  to 
read  a  certified  copy  of  the  first  deed  of  trust.  It  is  claimed 
by  defendants  that  this  was  error,  as  the  loss  of  the  original 
was  not  accounted  for.  All  the  evidence  concurred  that  iha 
original  was  left  with  the  justice  who  prepared  tbe  fltoond 
deed,  and  could  not  now  be  found  by  him,  although  ha  had 
made  diligent  search  for  it.** 

The  rule  is,  in  questions  of  this  character,  that  tha  trial 
judge  is  to  determine  tha  sufficiency  of  the  prool  Under  tha 
ftcts  and  circumstances  deyeloped  in  the  case  if  they  are  auflB- 
eient  to  reasonably  satisfy  the  mind  of  the  court  that  tha 
original  is  lost  and  that  it  cannot  be  found  after  search  made 
at  the  proper  place,  that  is  all  that  is  necessary.  **  The  object 
of  the  proof  is  merely  to  establish  a  reasonable  presumption 
of  the  loss  of  the  instrument,  and  this  is  a  preliminary  inquiry 
addressed  to  the  discretion  of  the  judge":  1  Oreenlaaf  on  Bvi« 
dence,  14th  ed.,  sec.  658,  p.  118,  note  b;  Christy  ▼•  Kavanaugh^ 
45  Mo.  375;  McGoney  y.  WaUace,  22  Mo.  App.  877.  We  hold 
that  the  court  did  not  err  in  permitting  plaintiffs  to  read  a 
certified  copy  of  tbe  original  deed  of  trust  in  evidence. 

But  even  if  the  court  did  admit  irrelevant  evidence,  the 
case  being  one  in  equity,  and  the  trial  before  the  court  with- 
out the  aid  of  a  jury,  the  case  should  not  be  reversed  on  that 
ground,  as  such  evidence  will  be  disregarded  by  this  court  in 
determining  the  facts  involved. 

Mrs.  Werk  testified  that  she  loaned  to  Mrs.  Anna  Giesd* 
mann,  defendant,  sixteen  hundred  dollars  to  pay  a  debt 
owed  by  her  deceased  husband  to  Augustus  Beinhardtp 
which  was  secured  by  deed  of  trust  on  the  property  in  oon* 
troversy,  and  that  when  she  made  the  loan  Mrs.  Oieselmann 
stated  to  her  that,  ^  you  make  me  the  loan  and  yon  can  have 
the  trust  deed  which  Beinhardt  holds  against  the  property," 
in  controversy.  That  when  she  paid  the  moneyi  Justiea 
Noche,  by  whom  a  new  note  and  deed  of  trust  to  secure  the 
payment  of  the  same  was  drawn  up  and  executed  by  Mrs. 
Oieselmann  on  the  same  property,  said  *'hera  are  the  Rein* 
hardt  papers,  and  everything  is  all  right. ''    She  did  not  take 
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the  Beinhardt  papers,  and  never  had  them  in  her  poesession; 
but  she  did  take  the  new  note  and  deed  of  truBt  and  kept 
them  for  oyer  four  yeare  before  she  says  she  found  out  that 
thej  were  not  the  right  papers,  and  that  the  papers  that  she 
was  to  have  were  the  original  note  and  deed  of  trust  Mrs. 
Oieselmann  and  her  daughter  Anna  both  testified  that  Mrs. 
Werk  positively  refused  to  accept  or  to  have  anything  to  do 
with  the  Reinhardt  papers,  but  insisted  all  the  time  that  she 
must  have  a  new  note  and  deed  of  trust  executed  by  Mrs, 
Oieselmann  in  whom  they  both  believed  that  the  title  to  the 
properly  was  vested  in  fee  by  virtue  of  the  will  of  Mrs.  Giesel- 
mann's  deceased  husband.  There  is  no  question  but  that 
both  Mrs.  Werk  and  Mrs.  Gieselmann  believed  the  title  to  be 
in  Mrs.  Gieselmann.  When  the  fact  that  Mrs.  Werk  never 
had  the  original  note  and  deed  of  trust  in  her  possession  is 
taken  into  consideration  in  connection  with  the  testimony  of 
Mrs.  Gieselmann  and  her  daughter,  it  seems  to  show  con* 
clusively  that  the  idea  of  claiming  that  she  was  paying  off, 
and  that  she  was  to  have  the  benefit  of  the  first  note  and  deed 
of  trust,  was  an  afterthought,  and  that  she  did  not  reach  that 
conclusion  until  after  she  had  learned  that  the  last  note  and 
deed  of  trust  which  she  had  taken  was  of  doubtful  security 
because  of  the  homestead  rights  of  the  children  of  Gieselmann, 
deceased,  in  the  property,  while  the  first  was  absolutely  safe 
and  free  from  any  conflicting  interests.  The  payment  then 
of  the  original  note  was  merely  voluntary  on  her  part,  and 
she  is  not  entitled  to  be  subrogated  to  the  rights  of  Reinhardt: 
Evans  v.  Halleck,  88  Mo.,  876;  Wooldridge  v.  SeoU^  69  Ma 
669;  Wade  v.  Beldmeir,  40  Mo.  486. 

The  husband  and  father  could  not  by  will  deprive  his 
minor  children  of  their  homestead  rights  in  the  property  in 
controversy,  which  was  occupied  by  all  of  them  as  a  home- 
stead at  the  time  of  his  death:  Roekhey  v.  Roekhey^  97  Ma 
76;  Revised  Statutes,  1889,  sea  6439;  Kae$  v.  GroHf  92  Ma 
647,  1  Am.  St.  Rep.  767. 

Granting  that  there  was  a  mutual  mistake  between  Mrs. 
Werk  and  Mrs.  Gieselmann  as  to  the  interest  acquired  by  the 
latter  to  the  property  under  the  will  of  her  deceased  husband 
and  right  to  convey  the  same,  as  she  intended  to  do,  it  was 
merely  a  mistake  of  law  against  which  a  court  of  equity  will 
not  grant  relief.  In  the  case  of  DaiUy  v.  Jetnip,  72  Mo.  145, 
this  court  says:  **  It  is  unnecessary  to  cite  authorities  in  sup- 
port of  the  proposition  that  mere  ignorance  of  the  law  on  the 


766  EIlbimann  «•  GiESELHAiar.  [Missomi 

part  of  a  party  to  a  contract  will  not  authorize  a  ooori  of 
equity  to  set  a§ide  the  contract.  There  must  be  something 
more.  The  circumstances  attending  the  making  of  the  oon- 
tract  must  be  such  as  to  excite  'suspisions  of  fraud,  impo- 
sition, misrepresentation  or  undue  influence  on  one  side  and 
imbecility,  credulity  or  blind  confidence  on  the  other':  Fatui 
▼.  Bimer,  30  Mo.  414;  Griffith  y.  Towrdey,  69  Mo.  13;  83  Am. 
Rep.  476.''  The  present  case  is  entirely  free  from  fraud  or 
deceit,  and  the  evidence  shows  that  the  parties  acted  in  the 
utmost  good  faith. 

Mrs.  Gieselmann  could  not  have  corrected  the  mistake  her- 
self if  she  had  been  so  inclined,  because  after  the  first  note 
was  paid  off  the  interest  of  the  minor  children  in  the  home- 
stead was  discharged  from  the  first  mortgage,  and  was 
superior  to  the  second  and  could  not  in  any  way  have  been 
disposed  of  or  encumbered  by  any  act  or  deed  of  hers:  Anglad4 
V.  St.  Avit,  67  Mo.  434. 

The  case  at  bar  is  unlike  the  case  of  Oriffith  ▼.  Townleyj  G9 
Mo.  13;  83  Am.  Rep.  476.  That  case  was  founded  on  mutual 
mistake  of  fact  as  well  as  of  law  in  regard  to  a  claim  agalnft 
the  estate  wherein  the  administrator  having  full  power  and 
control  over  its  personal  effects  and  assets  was  a  partyv  while 
the  case  at  bar  is  one  where  one  of  the  contracting  parties, 
Mrs.  Gieselmann,  only  has  an  interest  in  common  with  the 
children  of  her  deceased  husband  in  the  homestead  of  which 
he  died  seised  and  no  control  whatever  over  the  interest  of 
her  cotenants.  We  do  not  therefore  think  the  views  therein 
expressed  are  in  conflict  with  this  opinion. 

The  opinion  of  Rombauer,  P.  J.,  in  this  case,  when  before 
the  court  of  appeals,  and  which  is  reported  in  45  Ma.  App. 
497,  with  the  authorities  cited  by  him,  is  convincing  and  con- 
clusive and  is  adopted  as  the  opinion  of  this  court 

The  judgment  of  the  court  of  appeals  is  affirmed,  and  that 
of  the  circuit  court  of  the  city  of  St.  Louis  reversed  and  causa 
remanded  to  court  of  appeals. 

All  the  judges  of  this  division  concur, 

MnrrAKB  of  Law— Rblisv  Against  dt  EQurrr. — ^Equity  will  soi  wSkm 
ft  defense,  or  grant  a  reformation  or  rescission  of  a  contract  becaoaa  one  ti 
the  parties  may  have  misconceived  its  legal  effect:  Senard  v.  CStUtt  91  Mielk 
1;  90  Am.  St  Rep.  458,  and  note;  note  to  Beny  v.  AmeHcam  etc  ImM,  0&^ 
28  Am.  St.  Rep.  654.  If  nothing  more  than  a  bare  mistake  of  law  caa  be 
shown,  equity  wiU  rarely,  if  ever,  grant  relief:  Bewtem  v«  ifoHbtM^  37  ICna. 
80;  6  Am.  St.  Rep.  816;  AUm  v.  Elder,  76  Qa.  674;  8  Am.  St.  Rep.  9\nA 
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Bota.  8m  also  the  •ztended  notes  to  Lawrtne$  ▼•  BeamUen,  28  Aok  Btik 
164»  mad  Biadt  t.  Ward,  15  Am.  Rep.  171. 

8uBROGATioK~A  MiRS  VoLUHTXBR  Is  NoT  EimTLBi>T0:  MapotU  Hitf 
tfln.  84  a.  a  877;  27  Am.  St.  Rep.  820,  and  Dote;  notes  to  Regan  r.  New 
Tort  tie.  Ri,  R.  Oo.^  26  Am.  St.  Rep.  320;  and  Backer  ▼.  Pjfue,  80  Am.  81 
Bepu  236,  237. 

Byidshoi^Cirtifikd  Oopirs  of  Duds,  Whbn  Admisstblb  as.— A  osrth 
fiad  copy  of  a  deed  is  admissible  as  eridence  where  the  original  is  lost  and 
eannot  be  fonad,  or  where  it  is  not  in  the  power  of  the  party  offering  the 
oopyi  Bieke  v.  Colenian,  26  CaL  122;  86  Am.  Deo.  103,  and  note;  Barton  ▼• 
Murrain,  27  Mo.  235;  72  Am.  Dea  259,  and  note;  BtOler  ▼.  Brown,  77  Tex. 
842;  Blaloek  t.  Miland,  87  6a.  573;  ColUne  r.  Ball,  82  Tez.  259;  27  Am.  81 
Rcipu  877,  and  note.    See  also  the  note  to  Seanlan  ▼.  Wright,  25  Am.  Dea  840. 

HOMRSTSAD— POWIR  OF  FaTUIR  OR  HOSBAND  TO  AlIRHATB  BT  WILL.— A 

hnaband  and  father  eannot  by  will  deprire  his  widow  or  minor  children  oi 
their  homestead  right:  Hatch'e  EeUUe,  62  VI  300;  22  Am.  Si  Rep,  109| 
Kam  T.  Oro8e,  92  Ma  647;  1  Am.  Si  Rep.  767.  See  also  Hendrkt  r.  Beth 
iom,  25  8.  a  481;  60  Am.  Rep.  520. 


DuQAN  Cut  Stonb  Company  v.  Gbat. 

[lU  MnsoUBI,  497.] 

IfacHAirxo's  Lirk  for  Sidbwalk  and  Arra  Partly  or  Lot.»A  nisohRaM 
Uen  will  attach  to  •  lot  and  building  thereon  for  stopie  Rsed  fai  the  eon- 
stmotion  of  sidewalks  and  areas,  a  part  of  which  aro  on  the  lot  and  R 
part  on  the  streel  and  all  of  which  are  built  under  one  oontraol 

ICacBANio  LiRN  Laws — CoNSTRUorioK. — Statutes  giving  liens  for  matorial 
Rsed  in  making  improvements  upon  land  ar«  remedial  in  thsir  natursb 
and  should  be  given  a  liberal  eonstruotion. 

ICrohario's  Lirh  ior  Sidrwaul^A  sidewalk  ereoted  fai  the  street  fai  froai 
of  a  private  building  is  aa  improvement  and  aa  appurtenanoe  thereto*^ 
for  whioh  a  mechaoio's  lien  will  attach  to  the  Imilding  and  tha  land 
vpoo  whioh  it  stands. 

Lathrop^  Smithy  and  Morrow^  for  the  appellant 

Brotpn«  Chapmanj  and  Brown^  for  the  respondent 

Macfablanb,  J.  This  is  a  suit  to  enforce  a  mechanio'i 
lien  against  a  lot  and  building  thereon  for  stone  furnished  fbr 
and  used  in  the  eonstruotion  of  a  sidewalk,  laid  partly  upon 
the  street  adjoining  the  building  and  partly  upon  the  lot 
The  eirouift  oourt  denied  the  right  to  a  lien,  and  gaye  judg> 
ment  fbr  defendant,  and  plaintiff  appealed  to  the  Kansai 
City  oourt  of  appeals,  from  which  the  case  was  transferred  to 
ibis  court  The  requirements  of  the  statutes  necessary  fbr 
■ecoring  the  lien  were  all  complied  with,  and  the  eole  queo- 
tion  is,  whether  plaintiff  is  entitled  to  a  lien  upoa  the  lot 
under  the  eircumtanceat 
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Th«  St.  Louis  eoart  of  appeals  has  held  that  a  material* 
man  is  entitled  to  a  lien  upon  the  adjoining  lot  for  illaminai* 
ing  tiling  placed  over  areas  under  a  sidewalk  for  the  purpose 
of  lighting  such  areas,  though  such  tiling  extended  into  the 
street:  Pullis  ▼.  Hoffman,  28  Mo.  App.  666. 

In  the  recent  case  of  McDermM  v.  ClaaSy  104  Mo.  14»  this 
court,  approving  the  decision  of  Pallia  y.  Hoffman,  28  Mo.  App. 
666,  held  that  the  materials  for  a  brick  sidewalk  laid  on  the 
street  adjacent  to  and  along  the  building,  and  purchased  un- 
der an  entire  contract  for  the  construction  of  both  the  build- 
ing  and  sidewalk,  was  lienable. 

It  was  held  by  the  supreme  judicial  court  of  Masaachnaetts 
that  a  drain  pipe  extending  from  the  cellar  of  a  house  in  a 
city  through  the  cellar  wall,  yard,  and  street  into  a  sewer, 
and  included  in  the  contract  for  building  the  house,  which  is 
fitted  for  the  use  of  the  city  water,  is  a  part  of  the  house  for 
the  laying  of  which  a  lien,  under  the  statutes,  may  be  en- 
forced; and  it  was  immaterial  that  the  fee  of  the  street  is  not 
in  the  owner  of  the  house:  Beaity  ▼.  Parker,  141  Mass.  523. 
The  decision  was  put  not  so  much  upon  the  fact  that  laying 
the  pipe  was  included  in  the  contract  to  build  the  house,  as 
that  "the  house  would  be  incomplete  and  unfinished  without 
the  pipe,  and  it  would  pass  by  a  deed  of  the  house  as  a  part 
of  it." 

It  has  also  been  held  by  this  court  that  where  **  walks  and 
fences  are  constructed  under  one  entire  contract,  the  mechanie 
has  a  lien  for  the  labor  and  materials  expended  on  them": 
Henry  v.  Plitt,  84  Mo.  237. 

Following  out  these  decisions,  the  conclusion  is  necessarily 
reached  that  this  plaintiff  was  entitled  to  a  lien  upon  the  lot 
for  the  stone  used  in  the  construction  of  these  sidewalks  and 
areas,  a  part  of  which  was  on  the  lot  and  a  part  on  the  street, 
and  all  of  which  were  built  under  one  contract 

The  statute  gives  a  lien  for  materials  used  for  making  any 
improvements  upon  land,  which  lien  extends  to  such  im« 
provement  and  the  lot  or  land  upon  which  the  same  is  made. 
These  statutes  are  remedial  in  their  nature,  and  should  be 
given  a  liberal  construction  so  as  to  carry  out  their  just  and 
beneficent  objects:  De  Witt  v.  Smithy  63  Mo.  266. 

A  sidewalk  upon  a  street  adjoining  a  lot  and  building,  in  a 
town  or  city,  is  essential  to  the  convenient  and  comfortable 
use  of  the  premises.  While  the  walk  is  on  the  public  street 
and  is  open  to  the  general  use  of  the  public,  it  is  appurtenant 
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to  the  lot,  and  the  owDcr  has  in  it  a  special  interest  which  the 
public  does  not  enjoy.  Under  a  New  York  statute  giving  a 
lien  upon  the  lot,  building,  and  appurtenances,  it  was  held 
that  the  word  *' appurtenances''  covered  the  making  of  a 
sidewalk  in  front  of  the  premises.  It  was  said  by  Andrews,  J.: 
^  The  owner  of  a  lot  abutting  on  an  avenue  or  street  has  an 
interest  therein  in  common  with  the  public  at  large,  but  also 
a  special  and  peculiar  interest,  and  we  think  it  may  be  fairly 
held  that  a  sidewalk  in  front  of  a  building  is  an  appurtenance 
thereto  within  the  meaning  of  the  lien  law":  Kenney  v.  Ap^ 
gar,  93  N.  Y.  549. 

While  less  than  one-tenth  of  the  stone  furnished  by  plain- 
tiff was  laid  upon  the  lot  itself,  such  part  was  intended  for, 
and  was  in  fact  used  to  make,  an  improvement  upon  the  lot, 
and  was  therefore  lienable:  Henry  v.  Plitt^  84  Mo.  237. 

As  has  been  seen,  the  stone  used  in  constructing  the  side- 
walk upon  the  street  adjoining  the  lot  was  an  improvement  of 
the  lot,  aad,  though  not  placed  upon  it,  was  appurtenant  to  it 
The  material  for  the  whole  improvement  then,  having  been 
purchased  under  one  entire  contract,  and  having  been  put  upon 
the  lot  and  the  adjoining  street,  was  for  an  improvement  upon 
the  lot  within  the  true  spirit  and  meaning  of  the  statute. 

The  judgment  of  the  Kansas  City  court  of  appeals  is  re- 
versed, and  case  is  remanded  to  that  court  with  directions  to 
reverse  the  judgment  of  the  circuit  court  and  to  direct  that 
court  to  eater  a  judgment  for  plaintiff  according  to  the  prayer 
of  its  petition. 

All  concur.  

Mkghahio's  Lzsk  fob  Sidbwalk  and  Strbxt  Impbovuibhtb.  —  A  mc- 
chanio'i  lien  for  oonstrncting  a  aide  walk  ia  front  of  a  lot  ia  not  enforoeable 
againat  anch  lot  under  the  Iowa  Code:  Coenm  v.  Siaub,  74  Iowa,  82;  7  Am. 
81.  Rep.  470,  and  note.  In  MeDermoU  v.  Claaa,  104  Mo.  14,  it  wm  held 
that  where  fenoea  and  aidewalka  were  conatructed  under  one  entire  contraot 
for  the  erection  of  a  building,  the  mechanic  haa  a  lien  for  the  labor  and  ma> 
teriala  expended  on  them.  A  peraon  employed  to  grade,  fill,  or  otherwiae 
improre  a  lot  in  an  incorporated  city  haa  a  lien  for  hia  work:  PiU  ▼.  KiUingw* 
worth,  20  Or.  432,  but  aa  to  the  latter  point,  aee  PraU  ▼.  Dunoath  ^  Minn. 
S45;  1  Am.  St  Rep.  697,  and  note. 

Mkghanto's  Libb— Statutks  How  CoKSTBVBD.~The  atatute  giving  me- 

ehanica  and  material-men  liena  upon  buildinga  for  labor  and  materiala  for 

the  cooatr action  or  improvement  thereof  ia  remedial,  and  ahould  be  liberally 

conatrued:  Whi(e  Lake  Lumber  Go.  ▼.  Susaell,  22  Neb.  126;  8  Aul  St  Rep. 

«Q2;  Sieger  t.  Arelie  RffrigtraUng  Co.,  89  Tenn.  453;  notea  to  Harrieon  v. 

HomeopaiMc  AsitL,  19  Am.  SU  Rep.  717,  and  lVUoo»  v.  FToorfni^,  28  Am. 

8t  Rep.  231. 

AM.  ST.  BBP..  Vou  XXXV.  -49 
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Mebohants'  National   Bane   op  Kaksas   City 

V.  Lovitt. 

[U4  MIMOUBI,  619.] 
pBUrOIFlL  AND  AOINT— NOTIOB  TO    AOXNT  WhEV  NonOI  TO  PuVdPAU 

The  rule  that  notioe  acquired  by  an  agent  while  iranaaetiiig  the  ImaiiMM 
of  hia  principal  it  notice  to  the  latter  appliea  as  well  to  l>*«n«g  and 
other  corporajbions  as  to  individuals,  bnt  when  the  agent  aota  for  hiaa- 
aelf  and  not  for  his  principal  the  mle  does  not  apply. 

Bahks  and  Banking— OmcBB  TBANSAomio  Buaunsa  at  Hn  Own 
Bank. — A  person  has  a  perfect  right  to  transact  his  own  bnaiiieaB  at 
the  bank  of  which  he  is  an  officer,  and  in  snch  transaction  his  intsrssl 
is  adverse  to  the  bank  and  he  represents  himself  and  not  ik 

OORPORATioNS—NonoN  TO  Offiobb.— When  an  officer  of  a  oocporatioQ  ii 
dealing  with  it  in  his  individnal  capacity  and  interest^  the  oorporatton 
is  not  chargeable  with  his  nnoommnnicated  knowledge  of  facta  deroga* 
tory  to  his  title  to  the  property  which  is  the  subject  of  the  transaetioa. 

Banks  and  Banking — Tbansaction  Bntwbxn  Bank  and  In  QmcBB 
— ^NoTios  TO  OmoxB  AB  Notion  to  Bank. — When  a  vioe-prosidsBt 
of  a  bank  offers  it  a  note  of  which  he  is  the  owner  fot  disoonnt^  and  tiit 
bank  discounts  the  note,  placing  the  amount  thereof  to  his  credit  with* 
out  knowledge  on  the  part  of  the  bank  president  or  of  any  of  ita  otiMr 
officers  of  facts  affecting  the  consideration  for  the  note,  the  bank  ia  nol 
chargeable  with  notice  of  such  uncommnnicated  fsott  affecting  the  titfs 
to  the  note  and  rendering  it  invalid. 

Beebe  and  Wataan^  for  the  appellant 
Oage^  Ladd^  and  SmaU^  for  the  respondeni 

Black,  P.  J.  This  is  an  action  on  a  negotiable  promissory 
note  for  two  thousand  nine  hundred  dollars,  executed  by  the 
defendant  Lovitt  and  payable  to  0.  P.  Dickinson  in  four 
months  after  date,  with  interest  from  date  at  the  rate  of  eight 
per  cent  per  annum,  and  by  Dickinson  indorsed  and  delivered 
to  the  plaintiff  bank.  The  defense  set  up  by  Lovitt,  the 
maker  of  the  note,  is  a  failure  of  consideration. 

The  history  of  the  transaction  is  this:  On  the  27th  of  Jan- 
uary, 1888,  Dickinson,  the  payee  of  the  note  in  suit,  by  an 
agreement  in  writing,  sold  to  Lovitt  fifty-five  shares  of  stock 
in  a  corporation  then  about  to  be  formed,  for  which  Lovitt 
gave  his  note  of  that  date  for  two  thousand  nine  hundred 
dollars  due  in  six  months.  It  was  understood  between  Lovitt 
and  Dickinson  before  this  note  became  due  that  it  was  to  be 
renewed.  On  July  11,  1888,  Lovitt  executed  the  note  sued 
upon,  dating  it  the  27th  of  that  month,  and  gave  it  to  Dickin- 
son in  renewal  of  the  former  one,  and  Dickinson  indorsed  it 
to  the  bank  on  the  same  day.  Lovitt  paid  the  interest  accrued 
on  the  origii^  note. 
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For  the  parposes  of  the  trial  only  it  was  agreed  ''  that  the 
note  sued  upon  was  given  for  a  contract  in  which  the  payee 
of  the  note  agreed  to  sell  certain  shares  of  stock  which  then 
had  no  existence,  and  deliver  the  same  when  the  oorporation 
was  formed  and  stock  certificates  issued;  that  the  corporation 
never  was  formed  and  the  stock  certificates  never  issued,  and 
that  there  was  a  complete  failure  of  consideration  of  the  note; 
that  said  Dickinson,  the  payee  of  the  note,  having  made  the 
contract  set  forth  in  defendant's  answer,  at  all  times  from  and 
after  the  making  of  the  same  up  to  the  present  time  knew  of 
ite  existence  and  terms/' 

W.  B.  Clark  was  president,  Mr.  McEnight  cashier,  and 
Dickinson  vice-president  of  the  plaintiff  bank  when  the  bank 
acquired  the  note  sued  upon.  They  were  all  active  officers, 
and  Dickinson  was  also  a  director.  Dickinson  had  a  conver- 
sation with  Clark,  the  president,  in  which  he  said  he  had  or 
expected  to  get  the  lUote  of  Lovitt  He  then  asked  Clark 
whether  the  bank  would  take  it,  and  Clark  agreed  to  discount 
the  note.  The  evidence  leaves  it  in  doubt  whether  this  con- 
versation occurred  after  or  a  day  or  ttro  before  the  note  in  suit 
was  executed;  but  it  clearly  appears  that  Clark  as  president 
agreed  to  take  the  note.  The  note  was  executed  on  the  11th 
of  July,  and  on  that  day  Dickinson  indorsed  and  delivered  it 
€o  the  bank.  He  at  the  same  time  figured  up  the  discount 
on  a  deposit  slip  and  handed  the  slip  to  the  discount  clerk  or 
to  the  cashier,  who  passed  it  to  the  clerk.  The  discount  clerk 
made  the  proper  entries,  placing  the  amount  of  the  note  less 
ten  dollars  and  thirty  cents  to  the  credit  of  Dickinson,  who 
checked  out  and  used  the  money.  Lovitt  was  a  well-known 
customer  of  the  bank  and  had  a  line  of  credit  thereat. 

Dickinson  in  his  evidence  says  he  did  not  accept  the  note 
for  the  bank,  but  that  Clark  did.  Clark  testified  that  he 
agreed  with  Dickinson  to  take  the  note  for  the  bank,  but  that 
he  left  the  details  of  the  arrangement  to  Dickinson,  that  is  to 
say,  to  make  the  entries,  receive  the  paper,  and  deduct  the 
proper  amount  of  interest  for  the  bank.  The  ten  dollars  and 
thirty  cents  deducted  represented  the  interest  from  the  11th 
of  July  to  the  27th,  the  latter  being  the  poet-date  of  the  note. 
The  officers  of  the  bank,  except  Dickinson,  knew  nothing 
about  the  contract  between  Dickinson  and  defendant,  and 
the  bank  had  nothing  whatever  to  do  with  the  original  note. 

The  defendant  asked  the  court  to  declare  the  law  to  be  that 
the  knowledge  of  the  vice-president  of  the  existenoe  and  nature 
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of  the  agreement  conBtituting  the  coBfiideration  of  the  noie  in 
Boit  was  the  knowledge  of  the  bank,  which  request  the  court 
refiisedjand  thia  presents  the  only  question  for  our  considera- 
tion. 

It  ia  a  general  rule  that  notice  of  a  fact  acquired  by  an 
agent  while  transacting  the  business  of  his  principal  is  notice 
to  the  principal,  and  this  rule  applies  to  banking  and  other 
corporationa  as  well  as  to  individuals.  It  ia  the  duty  of  the 
agent  ta  communicate  to  the  prim^ipal  information  thus  ac- 
quired, whiiih  would  affect  the  rights  of  the  principal;  and 
the  presumption  is  that  the  agent  has  performed  his  duty  in 
this  behalf.  If  he  has  not,  still  the  principal  should  be 
charged  with  notice  of  the  ezisteace  of  auch  facts  thus  com- 
ing to  the  knowledge  of  the  agents  because  he  selects  hia  own 
agent  and  confides  to  him  the  particular  business:  Story  on 
Agency,  section  140.  But  the  reason  of  the  rule  ceasea  when 
the  agent  acts  for  himself  and  not  his  principal,  and  the  rule 
itself  craght  not  to  apply  in  such  a  oaee.  Aecordii^ly  it  has 
been  held  by  this  court  that  knowledge  of  an  unrecorded  deed 
acquired  by  oflScers  of  a  corporation,  while  acting  for  them- 
selves and  not  for  the  corporation,  will  not  be  imputed  to  the 
corporation:  Johnston  v.  Shortridge^  93  Mo.  227. 

An  officer  of  a  banking  corporation  has  a  perfect  right  to 
transact  hia  own  business  at  the  bank,  of  which  he  is  an  offi- 
cer, and  in  such  a  transaction  his  interest  is  adverse  to  the 
bank,  and  he  represents  himself  and  not  the  bank.  The  law 
is  well  settled  that,  when  an  officer  of  a  corporation  is  deal- 
ing with  it  in  his  individual  interest  the  corporation  is  not 
chargeable  with  his  uneommunicated  knowledge  of  facts  de- 
rogatory to  his  title  to  the  property  which  is  the  subject  of 
the  transaction:  Taylor  on  Corporationa,  2d  ed.,  seo.  210;  1 
Waterman  on  Corporations,  sec  135;  Fvenkel  v.  Hudson^  82 
Ala.  158;  60  Am.  Bep.  736;  WicUnham  v.  Chicago  Zinc  Co^ 
18  Kan.  481;  26  Anu  Rep.  784;  BanM  v.  Trenton  Gw  Light 
Co.,  27  N.  J.  Eq.  33;  Innerarity  v.  MirehantM'  Nat.  Bank^  139 
Mass.  332;  52  Am.  Rep.  710. 

In  the  case  last  cited,  the  court,  after  speaking  of  the  gea- 
eral  rule  that  knowledge  of  the  agent  will  be  imputed  to  the 
principal,  says:  '*  But  this  principle  can  have  no  application 
where  the  director  of  the  bank  is  the  party  himself  contract- 
ing with  it  In  such  case  the  position  he  assumes  conflicts 
entirely  with  the  idea  that  he  represents  the  interest  of  the 
bank.  •  •  •  •  A  director  offering  a  note,  of  which  he  ia  the 
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owner,  for  discount,  or  proposing  for  a  loan  of  money  on  col- 
lateral aecurity  alleged  to  be  his  own  property,  stands  as  a 
stranger  to  it." 

Kow,  the  facts  set  np  to  defeat  a  recoyeryhere  are  the  fects 
constitnting  the  transaction  between  Dickinson  and  the  de- 
fendant, in  which  Dickinson  did  not  represent  or  profess  to 
represent  the  bank,  and  with  which  the  bank  had  nothing 
whatever  to  do.  Again,  Dickinson  in  offering  the  note  to  thel 
bank  for  discount  represented  bis  own  personal  interest;  and/ 
Clark,  the  president,  represented  the  bank.  In  this  particu- 
lar transaction  Dickinson  occupied  the  position  of  any  other 
customer,  and  not  that  of  an  officer  or  agent  of  the  bank;  and 
it  must  follow  from  the  principles  of  law  before  stated  that 
the  bank  is  not  chargeable  with  his  knowledge  of  unoom- 
xnunicated  facts  affecting  his  title  to  the  note.  But  it  is  said 
Dickinson  fixed  and  figured  out  the  discount,  and  hence  he 
did  in  point  of  fact  represent  the  bank.  The  note  bore  inter- 
eat  at  the  rate  of  eight  per  cent  per  annnm  from  date;  and  it 
appears  Dickinson  calculated  interest  at  that  rate  from  the 
11th  of  July,  the  date  of  the  transaction,  to  the  27th  of 
that  month,  the  date  of  the  note,  and  deducted  as  discount 
ton  dollars  and  thirty  cents;  but  it  does  not  appear  who 
designated  the  amount  of  discount  to  be  paid.  The  broad 
fact  remains  that  the  president  of  the  bank  agreed  to  take  the 
note,  and  that  the  bank  accepted  the  discount  as  figured  up 
by  Dickinson;  and  the  fact,  if  such  it  was,  that  he  may  have 
designated  the  rate  of  disoonnt  in  the  first  instance  is  wholly 
immaterial.  He  nevertheless  represented  his  own  interest  in 
the  entire  transaction. 

The  judgment  is  affirmed. 

All  concur.  ^__^ 

AsBsor— Konox  to  Aoixt  Whim  Nonoa  to  Pbiiicpau— Th«  kaow1edg« 
ef  an  agent  wUl  affect  hit  principal  witb  nctica  if  ac^ired  by  him  during 
laa  agao^  and  ia  th«  eoana  of  tke  aama  baaincaa  from  wbich  tbe  principal** 
ngbta  and  liabilities  ariae:  etyder  t.  Partridge,  138  lU.  173;  82  Am.  St 
Bap.  130,  «nd  note;  LiUauer  v.  Hinick,  02  Mich.  102;  81  Am.  St  Bep.  672» 
and  note;  Folkm  ▼.  Mutual  Acddenl  Asgn.^  110  N.  a  377;  28  Am.  St  Rep. 
093^  and  note;  BmrdHi  r.  Porter,  63  Tt  296;  26  Am.  8t  Rep.  763;  Muttanpky 
Bav,  B€aA  r.  Btkati,  186  HL  666;  26  Am.  8t  Rep.  401.  See  also  tiie  e». 
tended  netea  ts  fWn/tor  T.  Poikm,  H  Am.  9k  B^g.  SS^  9Md  Fak:0M  Stm 
Bank  ▼.  Choie,  89  Aul  Rep.  322. 

OoKtoaATioNa^-Noxioa  to  Ovfiom  Wxui  Nor  KonoB  to  GoKvoaAxiosr* 
Kotice  to  a  corporation  ia  not  infeiable  from  tbe  knowledge  of  cue  d  its 
eflicera  when  hia  interest  is  opposed  to  that  of  the  eorporationi  Oonumittai 
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Bonft  T.  Cunningham,  24  Pick.  270;  S5  Am.  Deo.  S22,  and  nole;  tmentrHf  t. 
Merchant f*  NaL  Bank,  139  Mass.  332;  52  Am.  Rep.  710;  AUtaUie  MUU  t.  /•- 
4ian  Orchard  MiUt,  U7  Mass.  268;  9  Am.  St  Rep.  098;  Koehier  w.  Dodge, 
81  Neb.  828;  28  Am.  St  Rep.  518.  See,  for  »  farther  diMiunoii  of  tiiia 
qnestion,  the  extended  notes  to  FakrfUXd  8a».  Bank  T.  dot^  99  Abu  Rtfb 
82i;  and  Logatupori  t*  Juttloe,  89  Am.  Rep.  64^ 
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[U4  MIMOUBI,  002.] 
AlSTONMIHT  TOR  BeNSFIT  OT  CrEDITOBS — ^PbXFIBENOX  BT  OOBPORATIOni^ 

An  insolvent  debtor,  whether  a  corporation  or  a  priTate  peraoo.  may 
prefer  a  bona  Jlde  creditor  to  the  ezdnsion  of  others  onleea  sneh  prefeiw 
ment  deprives  the  corporation  of  the  power  to  continae  in  its  doe  oooist 
of  business  and  renders  it  necessary  for  it  to  tnspend. 

OORPORATIONS — lnBOhVV»CY  OT  CbXDITORS  HoW  AvnOTBD  BT. — ^HiO  insol- 

vency  of  a  corporation  does  not  per  se  abrogate  its  power  to  eontinne 
the  management  of  its  assets.  It  may  continae  in  its  doe  oooise  of 
bnsinees  so  long  as  there  is  a  fair  and  honest  prospect  of  redeeming  its 
fortunes,  and  may  pay  off  debts  in  the  regular  oourae  of  business 
although  a  part  of  the  creditors  are  thereby  deprived  of  thoir  aaeority. 

AbSIONKBNT  lOR   BSMRTIT  OV  ORRDTTOBfl — PRRTBRSNOKS.— Undor  tho  Mi»- 

souri  statute  a  preference  of  any  creditor  in  a  voluntary  assignmont  for 
the  benefit  of  creditors  renders  such  assignment  void. 

AbSIONKBMT  rOB  BeNBTIT  OV  CBBDITOB  BT  IllflOLYBlIT  COBFOBATIOH — PrOW 

BBBMOB  AvoiDiMO  Dbbd. — ^If  an  insolvent  corporation  assigns  tho  grsafcsr 
part  of  its  property  to  a  creditor,  thereby  being  oompelled  to  suspend, 
and  immediately  assigns  the  remainder  of  its  assets  for  the  benefit  of  its 
creditors,  both  transactions  will  be  o(msidered  as  a  singls  attompft  te 
evade  the  assignment  law;  and  such  creditor  having  notioo  of  nil  the 
facts  and  oircumstanoes,  and  being  a  party  thereto^  wiU  not  bo  aUowod 
to  profit  by  the  transaction  at  the  expense  of  the  other  ooKpontioa 
itors,  but  will  be  oompelled  to  shars  pro  rata  with  them  in  all  tho 
of  the  insolvent  oorporation. 

P.  F.  CoBtef  for  the  appellants. 
/•  Jf.  Holmesj  for  the  respondents. 

BuBOESs,  J.  This  is  a  suit  in  equity  in  the  nature  of  a 
creditor's  bill  by  three  creditors  of  the  Eendall-Bayle  Cracker 
Company,  joined  as  plaintiffsi  against  the  Franklin  Bank, 
the  Eendall-Bayle  Cracker  Company,  its  officers  and  direct* 
ors,  and  P.  R.  Flitcraft,  as  assignee  of  the  Eendall-Bayle 
Cracker  Company,  for  the  benefit  of  its  creditors.  The  de- 
fense consists  mainly  in  a  denial  of  the  allegations  and 
charges  of  the  bill. 

The  Eendall-Bayle  Cracker  Company  was  a  oorporatioa 
engaged  in  the  mannfiactare  and  sale  of  crackers  in  the  oi^ 
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of  St  Louis.  The  stock  of  the  company  was  full  paid,  and 
was  owned  in  nearly  equal  proportions  by  Messrs.  Kendall, 
'  Bayle,  Daniels,  and  Cole.  The  business  of  the  company,  at 
first  prosperous,  was  conducted  for  a  considerable  period  at  a 
loss,  and  for  some  months  prior  to  January,  1888,  the  com- 
pany was  in  a  very  precarious  financial  condition.  In  De- 
oember,  1887,  the  company  owed  to  the  Franklin  Bank 
twenty  thousand  dollars,  which  was  evidenced  by  several 
notes,  a  portion  of  which  was  indorsed  by  Mr.  Cole  and  the 
remainder  by  Mr.  Kendall,  both  of  whom  were  directors  of 
the  company.  It  owed  nearly  the  same  amount  to  what  may 
be  termed  outside  creditors,  amongst  whom  were  plaintiffs, 
and  these  debts  were  wholly  unsecured.  They  had  assets  of 
the  value  of  about  fifteen  thousand  dollars,  divided  in  about 
the  following  proportions. 

Stock  on  hand $7,000 

Qood  accounts 6,000 

Leasehold,  machinery,  and  odds  and  ends.  •  8,000 
The  company  was  hopelessly  insolvent,  and  could  no  longer 
go  on  unless  matters  should  change  in  some  manner.  To  fur- 
nish a  possible  means  of  raising  fresh  capital,  Bayle  and  Dan- 
iels surrendered  their  stock  to  the  company  for  one  dollar 
each,  and  retired.  This  situation  was  well  known  to  the 
bank  and  its  directors,  and  they  knew  that  unless  fresh  capi- 
tal could  be  secured  or  better  prices  obtained  for  their  crack- 
ers the  company  would  be  compelled  to  suspend.  They  knew 
also  that  the  only  chance  for  obtaining  better  prices  for  the 
product  of  the  company  lay  in  the  action  of  the  *' cracker 
pool,"  which  was  to  meet  in  January.  They  had  a  secret 
arrangement  with  the  cracker  company  by  which  they  were 
to  be  notified,  when  failure  should  take  place,  in  time  to  pro- 
tect themselves.  Such  was  the  situation  in  December,  1887. 
In  the  second  week  in  January,  1888,  a  statement  was  sub- 
mitted to  the  bank  from  which  it  appeared  that  the  company 
was  still  losing  money.  Notice  was  then  given  by  the  bank  to 
the  company  that  unless  the  coming  meeting  of  the  "cracker 
pool,''  for  which  the  bank  agreed  to  wait,  should  relieve  them, 
they  must  furnish  additional  security  for  the  note  next  ma- 
turing— January  26th  or  27th — or  they  would  be  "  dosed.'' 
The  "cracker  pool "  met,  and  refused  to  advance  prices,  the 
directors  refused  to  indorse  further,  and  the  concern  was  at 
an  end. 
The  directors  of  the  company  held  a  meeting  on  Thursday, 
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the  26th  of  January,  resolved  to  ciease  business  and  make  an 
assignment  They  instructed  their  attorney  to  prepare  a  deed 
of  assignment,  which  he  did,  leaving  the  date  blank.  The 
deed  was  an  ordinary  assignment  under  the  statute.  On  the 
same  Thursday,  or  possibly  on  the  morning  of  Friday,  the 
27th  (the  evidence  is  not  clear  as  to  which  day),  the  direct- 
ors of  the  company,  accompanied  by  their  attorney,  Mr.  Mills, 
went  to  the  bank  and  notiOed  them  of  their  failure  and  of 
the  fact  that  an  assignment  had  been  determined  upon.  The 
directors  of  the  company,  the  attorney  and  officers  of  the  bank 
then  entered  into  a  consultation  to  determine  the  best  method 
of  *'  protecting  the  bank,"  and  securing  for  it  a  preference 
over  other  creditors.  Mr.  Mills  was  of  the  opinion  that  the 
best  method  was  to  attach,  as,  in  his  opinion,  any  plan  which 
required  the  visible  co-operation  of  the  company  would  be 
dangerous.  Mr.  Garrells,  the  cashier  of  the  bank,  had,  how- 
ever,  another  plan.  He  iiras  willing  to  '*  take  the  chances." 
The  assets  of  the  company  consisted  of  a  leasehold  and 
machinery  of  small  value  (the  machinery,  with  various  odds 
and  ends,  proved  to  be  worth  fifteen  hundred  dollars,  and 
the  leasehold  proved  to  be  worth  one  hundred  dollars  less 
than  nothing),  the  stock  on  hand,  manufactured  and  un- 
manufactured, good  debts  and  bad  debts.  There  was  no 
money.  Mr.  Garrells  had  previously  arranged  with  Mr. 
Moll,  his  codirector  in  the  bank,  and  a  codefendant  in  this 
case,  a  method  for  turning  the  stock  into  money.  His  prop- 
osition then,  at  the  meeting,  was  that  the  bank  should  take 
the  stock  and  the  good  debts,  and  the  assignee  should  take 
the  machinery  and  the  bad  debts.  He  explained  that  drafts 
could  be  drawn  by  the  company  against  all  its  solvent  debt* 
ors,  and  turned  over  to  the  bank,  and  that  Mr.  Moll,  one  of 
its  directors,  could  take  the  stock,  thus  converting  it  into 
money  which  would  be  paid  over  to  the  bank.  This  prop* 
osition  was  accepted.  Mr.  Moll  was  called  up,  and  reached 
the  bank  at  the  conclusion  of  the  conference.  He  and  Mr. 
Garrells  then  went  to  the  factory  of  the  company,  and  Mr. 
Moll  examined  the  stock  and  arranged  the  terms  of  purchase. 
The  drawing  of  the  drafts  and  the  making  up  of  the  invoice 
of  the  stock  consumed  all  of  that  day  and  the  next.  At  a 
late  hour  in  the  afternoon  of  Saturday,  the  28th,  the  drafts 
having  all  been  drawn  and  delivered  to  the  bank,  and  the 
invoice  having  been  completed,  Mr.  Garrells  and  Mr.  Moll 
proceeded  to  the  olTicc  of  the  cracker  company.    The  pres- 
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ident,  Mr.  Kendall,  handed  Mr.  Moll  the  inyoice.  Mr.  MoU 
handed  hioa  his  check,  he  indorsed  and  handed  it  to  Mr. 
Garrelis,  the  latter  balanced  the  bank  book  of  the  company 
then  and  there,  passing  this  check  to  its  credit,  and  received 
their  check  for  such  balance.  At  ten  o'clock  that  night  the 
blank  date  in  the  deed  of  assignment  was  filled  in,  and  it  was 
executed  and  delivered  to  Mr.  Flitcraft,  the  assignee,  at  the 
Laclede  hotel.  On  the  Sunday  morning  following  the  stock 
was  transferred  in  wagons  belonging  to  the  various  directory 
of  the  bank  to  the  warehouse  of  Mr.  Moll.  The  bank  realized 
from  the  drafts  turned  over  15,181.44,  from  the  check  of  the 
cracker  company,  being  the  amount  of  Mr.  MolPs  check 
lees  the  amount  the  company  was  overdrawn,  16,695.96 
making  a  total  of  $10,877.39,  which  they  applied  to  their 
notes,  due  and  not  due.  In  addition  they  collected  from  the 
indorsers  about  $3,000.  The  assignee  received,  all  told,  less 
than  93,000.  Deducting  expenses,  he  paid  a  dividend  of  five 
per  cent. 

On  final  hearing  the  court  rendered  the  following  decree: 
**  Wherefore  the  court  doth  order,  adjudge  and  decree  that 
plaintifie  have  and  recover  of  the  defendant  the  Franklin 
Bank  the  said  sum  of  $10,877.39,  together  with  interest 
thereon  from  said  27th  of  January,  1888,  at  the  rate  of  six 
per  cent  per  annum,  amounting  in  the  aggregate  to  the  sum 
of  $13,107.26,  together  with  costs  of  this  action,  and  that  an 
execution  therefor  be  issued  to  the  sheriff  of  the  city  of  St. 
Louis  in  due  form,  and  that  the  said  sheriff,  when  he  shall 
collect  and  receive  the  said  sum,  shall  pay  the  same  to  a  re* 
ceiver  of  the  Kendall-Bayle  Cracker  Company,  for  the  cred* 
iters  of  the  Kendall-Bayle  Cracker  Company,  appointed  bj 
the  court  as  hereinafter  provided. 

'*  And  it  is  ordered  and  decreed  that  a  receiver  for  the  col- 
lection from  the  sheriff  and  distribution  to  the  creditors  of  the 
said  Kendall-Bayle  Cracker  Company  of  said  fund  be  ap- 
pointed as  prayed  in  the  petition,  and  P.  R.  Flitcraft  is  hereby 
appointed  receiver  for  such  purpose.  It  is  further  ordered 
that  the  said  P.  R.  Flitcraft,  before  entering  upon  the  execu- 
tion of  his  said  trust,  execute  and  file  in  this  court  a  bond 
in  the  penal  sum  of  $26,000,  with  one  or  more  sureties,  to  be 
approved  by  the  court,  conditioned  for  the  faithful  discharge 
of  his  duties  as  receiver  under  this  decree,  and  for  the  faithful 
accounting  for  all  the  funds  which  may  come  into  his  hands 
as  such  receiver;  that  upon  the  execution,  approval,  and  fil- 
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ing  of  said  bond,  the  sheriff  of  the  city  of  St.  Louis  shall  pay 
over  to  said  P.  R.  Fiitcraft,  receiver,  all  sums  of  money  whioh 
he  may  collect  or  may  have  collected  from  the  defendant,  tha 
Franklin  Bank,  in  pursurance  of  this  decree;  that  the  aaid 
P.  R.  Flitcraft,  receiver  as  aforesaid,  shall  appoint  a  day 
within  three  months  after  the  filing  and  approval  of  his  bond 
as  herein  provided,  and  a  place  when  and  where  he  will  pro- 
ceed to  adjust  and  and  allow  demands  against  said  fund.  Ha 
shall  give  notice  of  such  time  and  place  by  advertisement 
published  in  the  Star  Sayings  for  four  weeks  successively, 
the  last  insertion  to  be  at  least  one  week  prior  to  the  day  ap- 
pointed. He  shall  also  give  notice  to  all  of  the  holders  of  de- 
mands whose  residence  is  known  to  him,  by  letter  addreeaed 
to  them,  at  least  four  weeks  prior  to  the  day  appointed. 

*'  That  said  P.  R.  Flitcraft,  receiver,  shall  attend  at  the 
place  designated  in  said  notice  in  person  on  said  day,  and 
shall  remain  in  attendance  during  said  day  and  two  consecu- 
tive days  thereafter,  and  shall  adjust  and  allow  all  claims 
and  demands  against  said  trust  fund. 

"  The  said  P.  R.  Flitcraft  shall,  with  all  convenient  speed, 
report  to  the  court  all  claims  and  demands  by  him  allowed 
or  rejected  for  approval  by  the  court,  and  also  all  costs  and 
expenses  of  this  suit  and  proceeding,  including  counsel  fees 
to  plaintiffs  and  a  reasonable  compensation  to  himself  to  be 
determined  by  the  court,  and  the  balance  of  said  fund  he 
shall  distribute  as  and  when  the  court  may  determine 
amongst  the  holders  of  demands  allowed  by  him  and  ap- 
proved by  the  court 

^  It  is  further  ordered  that  this  action  be  dismissed  as  to 
the  defendants,  the  Kendall-Bayle  Cracker  Company,  Qeorge 
J.  Kendall,  Charles  B.  Cole,  John  Rankin,  Adolph  MoU  and 
P.  R.  Flitcraft." 

The  court  rendered  a  decree  against  the  Franklin  Bank  and 
in  favor  of  the  other  defendants.  The  bank  appealed,  and 
plaintiffs  took  a  cross-appeal  from  the  decree  in  favor  of 
Mr.  MoU. 

It  is  well  settled  in  this  state  that  an  insolvent  debtor  may 
prefer  a  bona  fide  creditor  in  the  payment  of  his  debts  to  the 
exclusion  of  others:  Fo$ter  v.  MuUanphy  Planing  Mill  Co.^  92 
Mo.  79;  SheUey  v.  Booihe,  78  Mo.  74,  89  Am.  Rep.  481; 
Dougherty  v.  Cooper,  77  Mo.  528.  And  this  rule  applies  alike 
to  corporations  and  private  persons,  unless  by  such  prefer- 
ment it  deprives  the  corporation  of  the  power  to  continue  in 
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ita  due  course  of  business  and  renders  it  necessary  for  it  to 
auspend.  *'And  it  has  been  held  that  the  insolvency  of  a 
corporation  does  not  per  m  abrogate  its  power  to  continue  the 
management  of  its  assete,  but  that  it  may  continue  in  its  due 
course  of  business,  so  long  as  there  is  a  fair  and  honest  pros* 
pect  of  redeeming  its  fortunes,  and  may  pay  off  debts  in 
regular  course  of  business,  though  a  part  of  the  creditors  are 
thereby  deprived  of  their  security":  Foster  v.  MuUanphy 
Planing  MM  Co.^  92  Mo.  79,  2  Morawets  on  Private  Corpora- 
tions, sec.  786,  and  cases  cited.  This  question  will  be  further 
discussed  in  the  course  of  this  opinion. 

At  the  time  of  the  sale  of  about  all  of  the  stock  of  the 
cracker  company*  and  its  solvent  accounts  against  its  cus- 
tomers to  Mr.  Moll,  one  of  the  directors  of  the  defendant 
bank,  the  deed  of  assignment  of  the  remainder  of  the  stock 
and  effects,  which  amounted  to  very  little^  had  already  been 
drawn  up  and  was  held  up  as  is  clearly  shown  by  the  evidence 
at  the  request  of  the  defendant  bank  until  drafts  were  drawn  ' 
by  the  cracker  company  on  its  customers  in  favor  of  the  bank 
for  all  of  its  available  and  outstanding  accounts,  an  inven- 
tory taken  of  the  stock  purchased  by  Moll  when  he  gave  his 
check  in  favor  of  the  company  for  the  amount  of  the  pur- 
chase, and  which  was  immediately  turned  over  to  the  bank 
in  part  payment  of  the  cracker  company's  indebtedness  to  it 
Then  it  was  that  the  deed  of  assignment  was  executed  by  the 
cracker  company  and  delivered  to  the  assignee,  Mr.  Flitcraft. 
Was  this  all  one  and  the  same  transaction,  and  part  of  the 
same  scheme? 

If  so,  under  the  laws  of  this  state,  the  transaction  between 
the  cracker  company  and  the  defendant  bank  by  its  officers 
was  void  and  of  no  effect,  and  the  defendant  bank  must 
account  for  the  amount  realized  by  it  from  the  transaction 
and  share  pro  rata  with  the  other  creditors  of  the  cracker 
company.  If  not  the  same  transaction,  then  it  cannot  be 
compelled  to  do  so.  Section  424  of  the  Revised  Statutes  of 
1889  provides  that,  ^  every  voluntary  assignment  of  lands, 
tenements,  goods,  chattels,  effects  and  credits  made  by  a 
debtor  to  any  person  in  trust  for  his  creditors  shall  be  for  the 
benefit  of  aU  the  creditors  of  the  assignor  in  proportion  to 
their  respective  claims;  and  every  provision  in  any  assign- 
ment providing  for  the  payment  of  one  debt  or  liability  in 
preference  to  another  shall  be  void,  and  all  debts  and  liabil- 
ities (indading  judgments  entered  by  confession  thirty  days 
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previoQS  to  ^neh  aBsignment)  shall  be  paid  pro  rata  from  fhe 
assets  thereof;  and  every  such  assignment  shall  be  proved  or 

acknowledged "    Under  this  statute  no  preference  of 

any  creditor  can  be  made  by  voluntary  assignment,  and  a 
provision  in  a  deed  of  assignment  making  eoch  a  preference 
is  null  and  void  and  of  no  effect:  Crow  v.  BeardsUy^  66  Mou 
487. 

In  the  case  of  Sampson  v.  SAaw,  19  Mo.  App.  274,  where 
the  debtor  on  the  thirteenth  day  of  June,  1^81,  executed  a 
chattel  mortgage  on  his  personal  property,  and  on  the  follow- 
ing day  made  an  assignment  by  deed  duly  executed,  and 
there  was  no  evidence  whatever  that  the  execution  of  the 
mortgage  and  deed  of  assignment  were  a  part  of  the  same 
transaction,  or  that  the  debtor  was  intending  to  make  an 
assignment  at  the  time  he  executed  the  mortgage,  it  was  cor- 
rectly held  that  the  mortgage  was  valid,  upon  the  ground  Uiat 
while  the  mortgagor  retained  dominion  of  his  property  be 
may  encumber  and  convey  it  as  he  pleases,  if  not  directly  for- 
bidden by  law,  and  prefer  such  creditors  by  payment  and 
transfer  as  he  chooses:  Wakeman  v.  Orover^  4  Paige,  23; 
Blakey's  Appeal^  7  Pa.  St.  449;  Lampson  v.  Arnold,  19  Iowa, 
484. 

8o  it  was  held  by  this  court  in  the  case  of  Harffodine  t. 
Henderson^  97  Mo.  376,  that,  **The  assignment  law  of  Misaouri 
is  not  in  letter  or  spirit  a  bankrupt  or  insolvent  debtor's  act 
A  debtor,  whether  solvent  or  insolvent,  may,  in  good  faith,  sell, 
deliver  in  payment,  mortgage  or  pledge,  the  whole  or  any  part 
of  bis  property  for  the  benefit  of  one  or  more  of  his  creditora, 
to  the  exclusion  of  others,  even  though  such  transfers  may 
have  the  effect  of  delaying  them  in  the  collection  of  their 
debts.  Its  terms  in  no  way  qualify  the  rule  by  which  the 
character  of  this  instrument  is  to  be  determined.  Beading 
the  instrument,  then,  as  a  whole,  in  the  light  of  the  circnni- 
stances  under  which  it  was  executed,  was  it  intended  as  a 
security,  or  as  an  absolute  unconditional  conveyance,  in  pr^ 
$eniiy  to  the  grantee  of  all  the  grantor's  interest  in  the  prop- 
erty, both  legal  and  equitable,  to  the  exclusion  of  any  equitable 
right  of  redemption?''  And  it  was  accordingly  held  that  the 
law  of  assignments  was  not  applicable  to  a  deed  of  tmsti 
which  conveyed  all  of  the  debtor's  property,  real  and  personal 
(except  his  homestead,  household  furniture  and  a  horse  and 
buggy),  to  a  trustee  to  secure  the  payment  of  a  part  of  his 
debts  for  which  he  was  liable  either  as  principal  or  as  surety; 
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and  that  tha  deed  of  trust  was  not  an  assignment  witliin  the 
meaning  of  the  assignment  law,  and  that  the  instrument  was 
binding  and  valid  aa  against  all  other  creditors. 

Thia  ease  aa  well  also  aa  the  case  of  Crow  v.  BeardsUy^  68 
Ma  437,  was  followed  and  approved  by  the  supreme  court  of 
the  United  States  in  the  case  of  the  Union  Bank  y.  Kansas  City 
JBant,  136  U.  8.  228.  See  also  May  y.  Tenney,  148  U.  8.  60; 
FaeUr  v.  MvUanphy  Planing  MUl  Co.,  92  Ha  79. 

A  different  rule  is  announced  by  many  courts  of  high 
authority^  which  bold  that  an  insolvent  debtor  cannot  so  dis- 
pose of  hia  property  or  the  principal  part  thereof  by  sale,  deed 
of  trust  or  mortgage,  so  as  to  prefer  one  or  more  creditors  to 
others  at  the  same  time  intending  to  make  an  assignment 
for  the  benefit  of  his  other  creditors,  as  such  disposition  would 
be  an  evasion  of  the  assignment  law.  This  has  been  held  in 
the  following  cases:  Preston  v.  Spavlding,  120  111.  208;  White 
T.  Cotzhansen,  129  U.  S.  829;  Berry  v.  Cutis,  42  Me.  445;  HoU 
▼.  Bancroft,  30  Ala.  193;  Perry  v.  Eolden,  22  Pick.  269;  Afu*- 
M€y  V,  Noyes,  26  Vt.  471;  Van  Horn  y.  Smith,  69  Iowa,  142; 
United  States  v.  Bank  sf  United  States^  8  Bob.  (La.)  %)2. 

The  rule  thus  laid  down  has  also  been  announced  by  the 
federal  courts  within  this  state  so  as  to  hold  a  deed  of  trust 
in  the  nature  of  a  mortgage,  of  all  the  personal  property  of 
tha  debtor  to  be  a  voluntary  aasigament  within  the  meaning 
and  effect  of  tbe  Missouri  statute:  Martin  v.  Hausman,  14 
Fed.  Rep.  160;  Dahlman  v.  Jacobs,  16  Fed.  Rep.  614;  KeUog 
V.  Richardson^  19  Fed.  Rep.  70;^  Clapp  v.  Diitman,  21  Fed. 
Bep.  15;  Perry  v.  Corby^  21  Fed.  Bep.  737;  Kerbs  v.  Swing, 
23  Fed.  Rep.  698;  Freund  y.  Yaegerman,  26  Fed.  Bep.  812, 
and  27  Fed.  Rep.  248;  State  v.  Morse,  27  Fed.  Rep.  261.  But 
these  federal  decisions  have  all  been  overruled  or  a  different 
doctrine  announced  by  the  supreme  court  of  the  Uuited  States 
in  the  case  of  Union  Bank  v.  Kansas  City  Bank,  136  U.  8. 
223,  and  May  v.  Tenney,  148  U.  8.  60. 

But  in  the  case  at  bar  a  different  state  of  facts  exists  from 
those  in  either  of  the  federal  cases  cited.  Here  the  trans- 
actions  were  all  parts  of  the  same  scheme,  which,  we  hold, 
amounted  to  absolute  conveyance  in  presentu  It  seems  clear 
therefore,  from  the  views  herein  expressed  and  the  authorities 
cited,  that  the  transfer  to  Moll,  one  of  the  directors  of  the  de- 
fendant bank,  of  ahout  all  of  the  effects  of.  the  cracker  com- 
pany, which  of  itself  conipplled  it  to  suspend  business,  and 
the  execution  of  the  deed  of  assignment,  were  but  one  and  the 
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same  transaotion,  in  contravention  of  the  statute  in  regard  to 
assignmentSy  and  that  the  defendant  bank  by  its  officers, 
having  notice  of  all  the  facts  and  circumstances  and  being 
party  thereto,  should  not  be  allowed  to  profit  by  a  transaction 
or  scheme  so  transparent  at  the  expense  of  the  other  creditr 
ors  of  the  insolvent  company,  but,  on  the  contrary,  should  be 
held  to  share  pro  rata  with  all  of  the  other  creditors.  This 
is  but  equal  and  exact  justice  to  all  creditors,  and  such  seems 
to  be  the  spirit  and  intention  of  the  law  of  assignments.  As 
this  necessarily  results  in  the  affirmance  of  the  judgment^  it 
is  not  deemed  necessary  to  pass  upon  the  other  questions 
raised  by  counsel  in  the  case.  There  was  no  error  in  dismiss- 
ing the  case  against  MolL 

Judgment  affirmed* 

All  concur. 


AflsromanT  loa  tob  Bsirim  or  OasnifOBS— Biohv  «o  Fkatis  Bssa 
Fn>B  Obsditob. — ^An  inaoWaiit  debtor  may  prefer  any  homtjide  ereditor  kf 
paying  or  •eonring  the  delyl^  and  hit  other  ereditors  eannot  aroid  the  pay- 
ment or  invalidate  the  seoority:  Boge  v.  Campbeli,  78  Wis.  078;  S3  Am.  8t 
Bep.  422;  and  note;  PalUm  r.  L^wkh,  SS  Vk  421;  19  Abl  81  Bepw  SOS; 
and  note;  WiUkmt  T.  Whedon,  100  N.  Y.  833;  4  Am.  8t  Rep.  480;  J^tdB  w. 
Maton,  112  Mo.  874;  34  Aul  81  Bep.  890;  Bornt,  Bham,  29  Pa.  81288;  Tl 
Am.  Deo.  833,  and  note;  BM  r.  PhiGijm,  48  K.  Y.  125;  8  Am.  Bapw  S22. 
The  question  of  lawful  and  unlawful  preferences  is  thoroughly  diaeuned  m 
Benham  r.  Ham,  6  Waah.  128;  84  Am.  81  Rep.  861,  and  the  note  thareko 
where  the  cases  are  collected.  See  also  the  monographio  note  to  BmJk  t. 
Hoeber,  67  Am.  Rep.  36Sw 

CoRFOBATioNS— IvsoLyBNT— RioRT  90  Pbbibb  Obbditobs.— A  cerpetS" 
tion  may  prefer  one  creditor  to  another:  Warfldd  ▼•  Manhatt  Comity  Oammia§ 
Co.,  72  Iowa,  666;  2  Am.  81  Rep.  263;  BoUHu  r.  Shower  WagomOc  On,  80 
Iowa,  880;  20  Am.  81  Rep.  427,  and  note;  BtaU  T.  Bank,  8  Oill  ft  J.  S06} 
26  Am.  Deo.  661;  LexingUm  etc  Int.  Co*  r.  Page,  17  K  Moo.  412;  08  Am 
Dee.  166,  and  note.  In  Bouae  r.  MerehanU*  NaL  Bank,  46  Ohio  81  48S;  IS 
Am.  81  Rep.  644^  it  was  held  that  wider  the  laws  sf  Ohio  an  inaolvwl  sqv> 
poration  oonld  not  prefer  a  creditor. 
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NEW  JERSEY. 


Janbs  v.  Falk. 

PO  Nsw  JlBOT  BQinrT,4S8L) 

Tboh;  BiGLAXAnoHt  ov,  Whbt  BiraoriTAL  to  Pim  av  BqurablI 
TiTLB.— An  oneqaiTooal  declaration  by  the  owner  of  pioptrty,  thai  ho 
holds  il  in  tmat  tor  the  benefit  of  a  deeignated  donee  Teati  in  meh 
donee  an  abeolote  equitable  title^  although  he  ia  not  informed  of  the  tmil^ 
and  the  memorandnm  relied  on  ia  not  deliyered  to  anyone  as  a  declara* 
tbnof  tmtti 

Tbosib.— A  GoMFLxn  ahb  Ibbbvogabli  Tbuit  Is  SSbtixushid  by  the 
•xecntor  and  tmttee  of  an  estate,  when  after  oonyerting  to  his  own  nso 
oertain  aaeets  of  snoh  estate  he  plaoee  in  a  box  among  other  papers  re* 
lating  to  the  estate  a  policy  of  insurance  upon  his  own  lif  e^  witii  a  letter 
stating  that  the  pdioy  is  collateral  seonrity  for  the  payment  of  his 
indebtedoees  to  the  estate,  and  does  thereafter  not  regard  the  polioy  as 
his  indiyidoal  property,  but  as  being  held  in  tmst  for  the  estate^  the 
evidence  being  that  the  persons  interested  in  the  estate  were  on  seyeral 
occasions  informed,  through  their  representatives  and  oonnsel,  that  ho 
had  disposed  of  some  of  the  securities  belonging  to  the  estate,  but  had 
secured  the  estate  by  substituting  this  insurance  policy,  and  held  the 
polioy  for  the  benefit  of  the  estate,  and  that  after  his  remoral  from  the 
executorship  and  the  appointment  of  an  administrator,  the  polioy  was 
formally  assigned  and  duly  deliyered  to  the  latter. 

AuguituB  W.  CuileTf  for  the  appellant  Janes. 
Theodore  Little^  for  the  respondent 

DixoNy  J.  In  supplementary  proceedings  to  oolleot  a  judg* 
ment  obtained  by  James  M.  Frost  against  Daniel  D.  Craig  in 
the  New  York  city  court  the  complainant,  Isaac  N.  Falk,  was^ 
on  December  2,  1889,  appointed  by  that  court  receiver  of  all 
the  property,  real  and  personal,  of  said  Craig.  The  New  York 
Code  of  Ciyil  Procedure  enacts: 
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'^  Section  2468.  The  property  of  the  judgment  debtor  is 
vested  in  a  receiver  •  •  •  •  from  the  time  of  filing  the  order 

appointing  him section  2469.    Where  the  receiver't 

title  to  personal  property  has  become  vested  •  •  •  •  it  also 
extends  back  by  relation  for  the  benefit  of  the  judgment  cred- 
itor .  •  •  •  so  as  to  include  the  personal  property  of  the  jndg* 
ment  debtor  at  the  time  of  the  service  of  the  order  or  warrant  ** 
to  bring  him  before  the  judge  for  examination.  Such  a  war- 
rant was  served  on  Craig  November  9,  1889. 

On  May  13, 1890,  the  complainant  filed  his  bill  in  the  court 
of  chancery  against  Daniel  D.  Craig,  the  Mutual  Life  Insur- 
ance Company  of  New  York,  Lewis  T.  Janes,  administrator 
cum  testamento  annexo  and  trustee  under  the  will  of  Henry 
Baird,  deceased,  and  others,  setting  forth  that  on  November 
9,  1889,  the  said  Crafg^was  entitled  to  a  certain  endowment 
policy  of  life  insurance  issued  to  him  upon  his  life  by  said 
insurance  company  for  the  sum  of  two  thou!08nd  fiv«  hundred 
do}lATi^  that  the  said  policy  was  claimed  and  held  by  said 
Janes  to  secure  an  indebtedness  from  said  Craig  to  the  Baird 
estate,  and  praying  a  decree  to  establish  the  title  of  the  com- 
plainant  in  the  policy,  and  direct  its  delivery  to  liim,  or  else 
to  order  that  the  policy  be  sold,  and  out  of  the  proceeds  tiie 
complainant  be  first  paid  the  amount  of  the  said  judgment 
against  Craig.  Pending  the  suit  Craig  died,  and  the  insur- 
ance company  brought  the  amount  due  on  the  policy  into 
court,  subnrittrng  its  disposal  to  the  chancellor's  decree  upon 
the  contending  claims  of  the  complainant  and  the  defendant 
Janes.  After  answer  by  Janes  asserting  his  prior  title,  a 
decree  was  made  sustaining  the  right  of  the  complainant^  and 
from  this  decree  the  administrator  appeals. 

The  complainant  having  come  into  a  court  of  equity  for 
redress,  must,  of  course,  recognize  the  equitable  rights  o£  the 
defendant:  1  Pomeroy's  Equity  Jurisprudence,  sec.  385.  Hb 
own  claims,  Whether  legal  or  equitable,  did  not  accrue  before 
November  9,  1889,  and  if  prior  to  that  time  the  defendant 
obtained  an  equitable  interest  in  the  policy,  it  must  be  deemed 
paramount  to  the  complainant's  title.  In  this  court  the 
equitable  estate  is  considered  to  nil  intents  and  purposes  as 
a  legal  estate  {Cushing  v.  Blake,  30  N.  J.  Eq.  689),  and  •^rior 
in  tempore  potior  est  injxire"  when  other  reasons  for  equitable 
preference  are  not  found:  Brown  v.  Hendricksonj  39  N.  J.  L.  239. 

With  regard  to  the  claim  of  the  appellant  Janes,  as  admin- 
istrator and  trustee  of  the  estate  of  Henry  Baird,  the  case 
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presents  the  following  iSeatures:  That  Daniel  D.  Craig  was 
Ike  executor  and  trustee  of  that  estate  from  January  20, 1888, 
until  November  8,  1889,  whem  he  was  removed;  that  as  early 
ms  February,  1889«  he  had  converted  to  his  own  use  assets  of 
the  estate  to  the  amount  of  two  thousand  dollars;  that  then 
be  placed  the  said  policy  of  insurance  among  the  papers  of 
the  estate  in  a  tin  box,  and  with  it  put  a  letter  saying  that 
the  policy  was  collateral  for  the  payment  of  his  indebtedness 
to  the  estate  of  Henry  Baird;  that  thereafter  (according  to 
his  testimony)  be  did  not  regard  the  policy  as  his  individual 
property,  but  held  it  in  trust  for  the  Baird  estate;  that  on 
eeveral  occasions  between  February  and  November,  1889,  he 
informed  those  interested  in  the  Baird  estate,  through  their 
representatives  and  counsel,  that  he  had  disposed  of  some  of 
the  securities  belonging  to  the  estate,  but  had  secured  the 
estate  by  substituting  this  insurance  policy,  and  that  he  held 
the  policy  for  the  benefit  of  the  estate;  that  after  the  removal 
of  Craig  as  executor  on  November  8th  and  the  appointment 
of  Janes  as  administrator  on  November  14,  1889,  the  policy, 
with  a  formal  assignment  from  the  former  to  the  latter,  was 
duly  delivered  to  the  administrator. 

These  facts  form  a  perfect  declaration  of  trust  in  favor  of 
the  beneficiaries  of  the  Baird  estate,  making  them  the  equi- 
table owners  of  the  policy  for  the  purpose  of  reimbursement, 
and  constituting  Craig,  at  the  time  when  his  rights  are  said 
to  have  passed  to  the  complainant,  a  mere  trustee  for  those 
beneficiaries. 

The  principle  upon  which  this  conclusion  rests  is  thoroughly 
settled  in  equity.  As  applied  to  mere  gifts  it  is  thus  stated 
by  Professor  Pomeroy  (2  Pomeroy's  Equity  Jurisprudence, 
sec.  997): 

^^A  person  holding  property,  real  or  personal,  and  intending 
to  make  a  voluntary  disposition  thereof  for  the  benefit  of  an* 
other,  may  do  so  in  any  one  of  three  modes:  1.  He  may  make 
a  si  mple  conveyance  or  assignment  of  it  directly  to  the  donee, 
8o  as  to  vest  in  the  latter  whatever  interest  and  title  the 
donor  has,  without  the  intervention  of  any  trust;  2.  He  may 
make  a  transfer  of  it  to  a  third  person  upon  trusts  declared 
in  favor  of  the  donee;  8.  He  may  retain  the  title,  and  declare 
himself  a  trustee  for  the  donee,  and  thus  clothe  the  donee 

with  the  beneficial  estate If  the  donor  adopts  the 

aeoond  or  third  mode  he  need  not  use  any  technical  words  or 
language  in  express  terms  creating  or  declaring  a  tmst,  bat 
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he  must  employ  language  which  shows  nnequiYOcally  aa 
intention  on  his  part  to  create  a  trnat  in  a  third  person  or  to 
declare  a  trust  in  himself.  It  is  not  essential,  however,  that 
the  donor  should  part  with  the  possession  in  the  cases  where 
he  thus  creates  or  declares  a  trust  These  condosioiia  are 
sustained  by  the  decided  weight  of  authority,  mud  nmai  be 
regarded  as  the  settled  rules  of  equity  jurispnid«iiM  upon 
the  subject.*' 

The  numerous  cases  cited  In  the  notes  to  the  foregoing  text 
fully  warrant  the  doctrines  enunciated.  The  following  more 
recent  cases  may  also  be  referred  to  for  illustration  of  the  rule 
applicable  to  the  case  in  hand:  Fox  ▼.  Hawk$^  L.  R.  13  Ch. 
Div.  822;  In  re  Breton^a  Estate^  L.  B.  17  Ch.  Div.  416;  In  r$ 
Vernon,  L.  R.  82  Ch.  Div.  165;  Oerrish  t.  New  Bedford  IntU 
for  Savings,  128  Mass.  169;  35  Am.  Rep.  865;  In  re  8miiV$ 
Estate,  144  Pa.  St  428;  27  Am.  St  Rep.  641;  ConnedicHt 
River  Savings  Bank  y.  Albee^  64  Vt  671;  83  Am.  St  Bep^ 
944. 

Many  of  these  cases  also  hold  that  it  is  not  essential  that 
the  memorandum  relied  on  should  have  been  delivered  to 
any  one  as  a  declaration  of  trust,  or  that  the  cestui  que  trust 
should  have  been  informed  of  the  trust,  the  presence  or 
absence  of  these  circumstances  being  material  only  in  con- 
sidering whether  the  trust  has  been  actually  declared. 

The  cases  cited  are  mostly  instances  of  voluntary  gifts,  and 
therefore  they  demonstrate  that  upon  a  declaration  of  trust 
the  cestui  que  trust  acquires  an  absolute  equitable  estate  or 
title,  and  not  a  mere  right  to  ask  for  a  title,  for  it  is  the  set- 
tled doctrine  of  equity  not  to  aid  in  perfecting  a  gift,  and 
only  to  recognize  an  intention  to  give  when  it  is  completely 
executed,  and  has  resulted  in  the  creation  of  a  trust  estate. 
If  there  be  a  valuable  consideration  between  the  alleged 
trustee  and  cestui  que  trust  then,  under  the  equitable  rule  that 
what  ought  to  be  done  will  be  considered  as  done,  the  court 
may  deem  a  contract  to  declare  a  trust  as  equivalent  to  an 
actual  declaration.  But  with  that  principle  we  are  not  now 
dealing — we  are  concerned  only  with  the  question  whether  a 
trust  was  really  declared. 

Recurring  to  the  facts  above  stated  we  find  that  there  was 
no  attempt  on  the  part  of  Craig  to  transfer  the  policy  to  any 
other  person  than  himself,  for  the  reason  that  he  was  himself 
the  legal  representative  of  those  whom  he  meant  to  benefit 
by  his  act;  that  he  placed  the  policy  among  the  papers  of  the 
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Baird  estate  with  the  letter  stating  his  purpose,  thereby  to 
indicate  that  he  held  the  policy  just  as  he  held  the  other 
papers,  as  trustee  for  the  Baird  estate;  that  he  informed  the 
beneficiaries  that  the  policy  was  substituted  for,  held  instead 
o^  by  the  same  right  as,  the  securities  of  the  estate,  and  that 
he  considered  the  policy,  not  as  his  own,  but  as  trust,  prop* 
erty.  These  purposes,  acts,  and  declarations  are  not  equivo* 
cal.  They  distinctly  manifest  Craig's  intention  that  the 
Baird  estate  should  have  the  benefit  of  the  policy;  that  this 
benefit  should  be  acquired,  not  by  his  assignment  of  the 
policy,  but  by  a  change  in  the  character  of  his  own  possession 
of  it,  and  they  show  this  intention  executed  by  act,  and  de- 
clared by  writing  and  by  speech.  The  rights  thus  created 
were  irrevocable.  They  might  be  defeated  if  the  evidence  of 
them  should  be  suppreFSjd,  or  if  Craig  should  abstract  the 
policy  as  he  had  abstracted  other  securities  of  the  estate,  but 
he  could  not,  in  a  lawful  sense,  revoke  the  rights  which  he 
had  conferred.  He  had  made  himself  trustee  of  this  policy 
as  perfectly  as  he  was  of  the  other  property  of  Henry  Baird, 
deceased. 

If  this  equitable  estate  had  been  created  as  a  mere  gift  the 
respondent,  representing  a  creditor,  might  have  assailed  it 
on  that  ground;  but  as  it  was  created  for  the  benefit  of  equi- 
table creditors  whom  Craig  had  a  right  to  prefer  we  see  no 
reason  for  postponing  it  to  the  respondent's  claim. 

The  decree  in  favor  of  the  complainant  should  be  reversed, 
and  a  decree  should  be  entered  directing  that  out  of  the  pro- 
ceeds of  the  policy  the  administrator  of  the  Baird  estate  be 
first  paid  the  amount  of  Craig's  indebtedness  to  him,  and 
then  the  complainant  the  balance,  if  any. 

Trusts— Dbolabatioks  ov,  Whsm  SurnciSMT  vo  Pass  SQimABU 
TiTLB. — ^The  title  to  personal  property  may  be  transferred  by  a  clear  and 
unequivocal  declaration  on  the  part  of  the  donor  that  he  holds  the  property 
in  trust  for  the  donee,  or  by  acts  which  are  equiyalent  to  soch  a  deolarft* 
tion:  WiOiafMon  v.  Tager,  91  Ky.  282;  84  Am.  8t  Bap.  184^  sad  mooo- 
graphio  note,  in  which  the  qaestion  of  the  creation  off  Tolnnttfy  tmate  by 
the  dedaratioa  el  the  tmator  is  thoroughly 
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WlLLARD   V.    DbNISB. 
[60  New  Jkbset  Eqihtt,  482.] 

GoBPORATioirs,  Whin  Charobablb  with  Kmowlbdob  or  Aanr.— 
JLdow ledge  oHBally  obtained  by  a  corponie  agenfe  ii  act  imputed  to 
the  corponttioB,  mnleea  the  corpomtioa  acti  through  nieh  a^nit  in  a 
■laUer  in  which  the  information  poaeetsed  hy  him  ia  pertinenW 

Peter  Bachery  for  the  appellant. 

£.  W,  Arrowsmith  and  Frank  P.  McDermott^  for  the  re- 
spondent. 

Garrison,  J.  This  is  a  contest  oyer  surplus  monej  paid 
into  the  court  of  chancery  in  a  foreclosure  suit,  after  the  com- 
plainant's mortgage  had  been  satisfied  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises.  The  struggle  for  prior- 
ity is  between  two  mortgages  made  by  Mary  E.  Taylor  in 
1889,  one  to  Annie  B.  Denise,  the  respondent,  and  the  other 
to  the  Asbury  Park  National  Bank,  the  petitioner.  Respond- 
ent's mortgage,  though  earlier  in  execution  and  delivery,  re- 
mained unrecorded  at  the  time  the  petitioner's  mortgage  was 
placed  upon  the  record.  The  question  in  the  case  is  whether 
the  bank  had  notice  of  the  earlier  unrecorded  mortgage.  The 
facts  upon  which  notice  to  the  bank  is  asserted  are  these: 
George  W.  Byram,  an  attorney  at  law  in  active  practice,  was, 
during  the  period  covered  by  the  whole  of  this  transaction, 
likewise  president  of  the  Asbury  Park  National  Bank.  In 
the  course  of  his  legal  business  he  had  actual  knowledge  of 
the  making  and  delivery  of  the  respondent's  mortgage,  which 
was,  in  fact,  drawn  and  executed  in  his  office  and  witnessed 
and  acknowledged  before  him  as  a  master  in  chancery.  This 
was  in  April,  1889.  In  October  of  the  same  year,  Mr.  Byram, 
as  president  of  the  bank,  participated  in  the  taking  of  the 
other  mortgage  executed  by  the  same  mortgagor  upon  the 
same  premises  six  months  later.  By  his  actual  participation 
in  this  latter  transaction,  the  knowledge  of  the  earlier  mort- 
gage possessed  by  Byram  is  imputable  to  the  corporation 
whose  agent  he  was.  The  fact  that  the  information  had  not 
been  acquired  by  him  in  the  course  of  his  agency  does  not 
militate  against  the  application  of  the  rule  in  question,  when 
the  agent  personally  participates  in  the  later  transaction  in 
behalf  of  the  corporation. 

Where  information  is  casually  obtained  by  an  agent  for  a 
corporation,  the  corporation  is  not  charged  with  notice  from 
the  mere  fact  of  its  agent's  knowledge,  but  if  the  corporation 


Hareh,  1898.]  Brown  v.  Cobiell.  789 

act  through  such  agent  in  a  matter  where  the  inform  ation 
posflessed  by  him  is  pertinent,  the  knowledge  of  the  agent  will 
be  imputed  to  the  principaL  To  bring  about  this  result  two 
things  must  concur,  viz.,  the  possession  by  the  agent  of  perti* 
nent  information  and  his  personal  participation  in  respect 
thereto  on  behalf  of  his  corporation. 

This  doctrine  is  illustrated  by  numerous  modern  adjudica- 
tions and  is  correctly  stated  by  the  more  recent  text-writers: 
1  Morawetz  on  Private  Corporations,  sec.  640;  Wade's  Law  of 
Notice,  2d  ed.,  675,  676;  First  Nat.  Bank  j.  Christopher^  40 
N.  J.  L.  435;  29  Am.  Rep.  262. 

The  order  of  the  chancellor,  awarding  the  surplus  money 
to  the  respondent,  is  affirmed. 


CoRpoKATioK»— Whxv  Crarosabls  wtth  Knowlvdos  ot  Aoknt.— 
liofcioe  \p  aa  mgpai  of  a  oorpomtioii  of  any  faet  or  faoU  ooaneetod  with  the 
beaiiieit  in  whieh  hn  in  employed  it  notice  to  the  oorpontioni  Mmllanph^ 
Sav.  Bank  r.  SehoU^  135  111.  655;  25  Am.  St.  Rep.  40L  The  rale  that  no- 
tice to  the  agent  of  a  party,  whose  duty  it  is,  as  such  a^ent^  to  act  npoa  inch 
notice,  in  the  dlicharge  of  hia  trust  as  agent,  is  legal  notice  to  his  principal, 
applies  to  the  agents  of  eorporations,  both  mnnieipal  and  private  as  well  aa 
to  those  of  private  peisona:  Burdkt  t.  Porter^  SS  Vt  296;  25  Am.  St  Rep. 
763.  See  the  extended  notea  to  TretUor  r.  P(ihen^  24  Am.  St.  Rep.  228-233^ 
and  Logangpori  T.  Justiee,  39  Am.  Rep*  85,  also  MerehanU*  Nat,  Bank  t. 
LovUt,  114  Mo.  519,  ante,  770,  and  note.  A  principal  is  not  affected  by  the 
knowledge  of  hia  agent  aoting  in  a  different  transaction  and  for  another  prin- 
cipal, anleaa  it  b  firat  ahown  that  aveh  knowledge  waa  preaent  in  the  mind 
of  the  agent  at  the  yery  time  of  the  tranaaetion  now  in  qneatioBt  Ccmitamt  ▼• 
Umvermtg.  Ill  N.  T.  604j  7  Am.  St.  Rep.  769»  and  note. 


Brown  v.  Coriell. 


[80  Nkw  JiBaiT  SgdUTT,  7».] 
If  o^TOAOis-^RsDXMFTioN— Srrorr. — ^The  redemption  of  a  mortgage  eaaaol 
he  effected  by  aetting  off  againat  the  mortgage  debt  an  independent  per* 
aonal  demand  whieh  the  mortgagor  haa  against  the  mortgagee. 

Abraham  V.  Schenelj  for  the  appellants* 

Allan  R.  jSCronf ,  for  the  respoadenti, 

Kbed,  J.  The  ondisputed  facts  in  this  case  are  these:  One 
Peter  ▼.  Conorer  had  married  a  daughter  of  one  Stephen 
Brown,  lenior.  Peter  V.  Conover  was  indebted  to  his  wife. 
He  waa  also  indebted  to  his  father-in-law,  Stephen  Brown, 
senior.  While  so  indebted  he  became  a  defendant  in  an  ac- 
tion bronght  against  him  as  surety  on  the  bond  of  a  third 
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person.  In  view  of  this  proceeding  against  him«  he  wiahed 
to  secare  his  wife  and  father-inrlaw.  This  parpoee  was  ao- 
compliehed  in  this  waj:  Conover  gave  a  mortgage  npon  hia 
real  estate  to  his  father-in-law  for  the  amount  of  both  debts. 
The  father-in-law  gave  his  own  promissory  note  to  Mrs.  Coo- 
over  for  the  amount  of  her  claim  against  her  husband.  Mrs. 
Conover  and  her  father  died.  When  she  died  she  held  the 
note  mentioned.  There  was  also  found  after  her  death  an* 
other  note  for  one  thousand  dollars,  made  by  Stephen  Brown, 
senior,  and  payable  to  Mrs.  Conover. 

The  bill  in  the  present  suit  was  filed  by  Peter  V.  Conover 
as  the  administrator  of  his  deceased  wife,  against  the  exeoa« 
tors  of  Stephen  Brown,  senior.  The  bill  prays  that  the  mort- 
gage made  by  Peter  V.  Conover  to  his  father-in-law,  Stephen 
Brown,  senior,  to  secure  the  debts  mentioned,  may  be  decreed 
to  be  the  property  of  the  complainant,  as  administrator  of  bis 
wife;  also,  that  the  two  promissory  notes  made  by  Stephen 
Brown,  senior,  to  his  daughter,  Mrs.  Conover,  may  be  sur- 
rendered to  the  complainant,  or  that  the  amount  due  on  such 
instruments  or  payments  received  upon  them  may  be  decreed 
to  be  paid  to  the  complainant;  also,  for  a  discovery  of  all 
notes,  securities,  or  obligations  made  by  Stephen  Brown, 
senior,  to  Ann  E.  Conover,  which  the  defendants  may  have 
or  know  of. 

Peter  V.  Conover  having  died,  Abner  S.  Coriell  was  ap* 
pointed  administrator  de  bonis  non  of  Ann  E.  Conover. 

A  decree  was  made  that  said  Coriell,  as  such  administra- 
tor, was  entitled  to  recover  from  the  executors  of  Stephen 
Brown,  senior,  the  amount  of  both  of  the  notes  in  question, 
and  that  the  moneys  due  on  them  should  be  applied,  in  the 
first  place,  to  the  satisfaction  of  the  mortgage  given  bj  Peter 
V.  Conover  to  the  said  Stephen  Brown,  senior. 

It  was  decreed  that  the  said  mortgage  should  be  surren- 
dered to  be  canceled  of  record. 

We  are  of  the  opinion  that  the  facts  in  this  case  show  no 
equitable  ground  upon  which  this  decree  can  stand.  In  the 
first  place,  the  conclusion  which  we  draw  from  the  testimony 
is,  that  the  transaction  between  the  three  persons,  Peter  V. 
Conover,  his  wife,  Ann  E.  Conover,  and  Stephen  Brown, 
senior,  as  a  part  of  which  the  first-mentioned  note  was  given, 
was  a  novation.  The  husband  assun^ed  the  position  of  debtor 
to  his  father-in-law  for  the  amount  of  his  debt  to  his  wife,  and 
secured  his  father-in-law  by  mortgage.    The  father  assumed 
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ihe  position  of  debtor  to  bis  daughter  in  consideration  of  tbis 
security  giyen  bim  by  the  husband.  The  wife  and  daughter 
accepted  the  note  of  the  father  and  discharged  her  husband. 

A  legpil  obligation  sprang  into  existence,  from  father  to 
daughter.  The  note  given  by  him  to  her  was  not  a  mere 
memorandum  of  the  amount  of  her  interest  in  the  husband's 
mortgage.  It  was  a  legal  debt,  and  its  creation  left  in  her 
father  the  legal  title  to  the  entire  amount  of  the  mortgage. 
The  right  to  collect  this  note  in  a  court  of  law  upon  the  death 
of  the  payee  passed  to  her  husband  as  her  administrator. 
The  right  to  collect  the  amount  of  the  mortgage  from  Con- 
overy  the  husband,  passed  upon  the  death  of  Stephen  Brown, 
senior,  to  his  executors. 

In  this  condition  of  affairs  no  jurisdiction  in  a  court  of 
equity  to  seize  upon  the  note  and  the  mortgage  existed.  The 
right  of  the  administrator  to  enforce  the  collection  of  the  note, 
Id  an  action  at  law,  was  complete.  The  authority  to  enforce 
the  mortgage  against  Conover  personally  was  a  distinct 
affair.  Even  if  the  parties  to  the  note  and  to  the  mortgage 
were  identical,  an  insuperable  objection  to  this  decree  would 
be  presented,  for  it  is  perceived  that  the  suit  would  amount 
to  an  attempt  to  redeem  the  mortgage  by  setting  off  this  note 
against  the  mortgage.  Now,  it  is  entirely  settled  in  this  state 
that  in  a  suit  instituted  to  foreclose  the  mortgage,  the  defend- 
ant cannot  set  off  any  demand  he  may  have  against  the  mort- 
gage debt  This  rule  rests  upon  the  ground  that  such  a  suit 
is  not  a  personal  action,  but  a  proceeding  in  rem.:  WhiU  y. 
FiOiafiw,  8  N.  J.  £q.  876;  Dolman  r.  Cook,  14  N.  J.  Eq.  67; 
Bird  T.  Danu,  14  N.  J.  Eq.  471;  Dudley  t.  Bergen,  28  N.  J. 
Bq.  897;  Vanatta  ▼.  New  Jersey  Mut.  Life  In$.  Co.^  81  N.  J. 
Eq.  17;  Parker  ▼.  Harii,  82  N.  J.  Eq.  226. 

It  follows,  as  a  matter  of  course,  that  such  a  setoff  cannot  be 
aooomplished  by  a  suit  by  the  mortgagor  to  redeem  by  apply- 
ing such  an  independent  personal  demand  upon  the  mortgage. 

Upon  this  ground,  we  are  of  the  opinion  that  there  was  an 
absence  of  jurisdiction  to  make  the  decree  respecting  this 
note. 

But  had  this  court  concluded  that  Stephen  Brown«  senior, 
held  the  mortgage  partly  in  trust  for  his  daughter,  and  that 
his  note  was  given  merely  as  evidence  of  the  amount  of  her 
interest  in  it,  I  yet  conceive  that  the  decree  would  be  quee* 
tionable.  The  mortgage  was  that  of  Conover  individually. 
The  trust  would  have  been  in  his  favor  only  as  the  adminis* 
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tralor  of  his  wife.  Her  estate  was  onaetiled.  His  ioterest 
fure  mariti  in  her  estate  was  ia  ttie  remainder  afiar  payrasnl 
of  her  debts.  Yet  before  this  remaiikler  is  ascertained,  and 
without  a  determination  whether  anj  will  exists  tbis  decree 
applies  a  part  of  the  assets  to  the  payment  oC  the  personal 
debt  of  the  husband. 

The  second  note  which  is  applied  to  the  payment  of  the 
mortgage  stands  upon  the  same  footing  as  the  first,  in  re- 
spect of  the  absence  of  an  equitable  right  to  eoUect  it  or 
apply  it  to  the  mortgage.  Assuming  that  it  was  an  existing 
demand  against  the  estate  of  Stephen  Brown,  senior,  it  was  a 
strictly  legal  personal  claim  enforceable  at  law.  No  ground 
for  the  assertion  of  equitable  control  over  it  appears  in  the 
cause. 

The  decree  is  reversed.      ^__^ 

SBTOn^KBDSUFTION  OV  MORTSAQS— BbBT  Dim  IffORTOAOOa  BT  MeSV" 

OAGSS. — A  claim  for  damages  against  a  mortgagee  on  aocount  of  hia  iU^gd 
seizure  and  conversion  of  personal  property  which  waa  not  adTanoed  by  him 
to  the  mortgagor  under  the  agreement  between  them  ia  availabla  aa  a  aafe* 
off  nnder  a  bill  for  redemption:  Conner  ▼.  SmiiAf  88  Ala.  301.  Where  a 
note  secured  by  a  mortgage  purchased  by  one  of  iha  hairs  of  the  doccaae4 
mortgagor  is  transferred  aa  security  for  his  own  debt^  ia  aa  actioa  by  tha 
transferee  to  foreclose  he  can  recoTcr  the  amount  of  his  debt  with  costa  and 
attorney's  fees,  and  the  transferor  being  indebted  to  the  estate  of  tha  mort- 
gagor, the  heirs  may  by  cross-bill  set  off  that  iDdebtedaeaa  agatnat  tiio  bal- 
ance due  on  the  mortgage  debt:  Brown  r.  Seott^  87  Ala.  4531.  In  aa  actioa 
to  foreclose  a  mortgage,  the  mortgagor  may  set  up  ia  tha  aama  aotioa  hii 
elaim  for  damages  for  a  breach  of  warranty  of  the  mortgaged  property  ia 
reduction  of  the  amount  due  on  the  mortgage,  and  may  defeat  the  aciioB 
altogether  if  hia  damages  are  equal  to  the  uapaid  pnrehaae  prioa:  Mamaekm» 
Hits  Loan  etc  Co.  t.  Welck,  47  Mina.  183w  Aa  nnliquidated  damaad  giw« 
ing  out  of  a  matter  aot  germane  to  the  subject  under  litigation  cauot  be 
aet  off  against  a  mortgage  sought  to  be  foreclosed,  whea  there  are  ao  equi« 
table  circumstances  shown  to  have  such  a  demand  applied  aa  aa  eqoitalils 
setoff:  LUoh  t.  COneh,  136  Dl.  4ia 


Marohy  1893.]  Xrook9  w.  Goopbb.  79S 


BboORS  V.   COOPBR^ 

I!60  Hbw  Jbmit  mvjm,  76L] 

OawBAan,  Whbv  Void  ab  AoAiiftT  Publio  PoLiar.— If  a  oontinet  b«f 
raolt  a  natnre  that  it  oannot  be  eanied  into  ezeontioa  witbont  reaofaing 
beyond  the  parties,  ancl  exeroising  an  injurious  inflaence  orer  the  conw 
mmiity  at  large,  eTeryone  has  an  interest  in  its  soppressioo,  and,  from 
•  d«e  regard  to  the  pabKe  ipelfars,  it  will  be  declared  void. 

OoBTKAOn  CoMTRAYBNiiro  S'AATDTBB,  Intalipitt  OF. — Aa  agreement 
which  discloses  an  intention  to  contravene  a  statute,  in  fraud  of  the 
public,  or  to  the  iujnry  of  private  parties,  savors  of  a  conspiracy,  and  if 
victons  and  unenforceable.  If  such  an  intention  is  once  found  to  ezist^ 
the  law  cannot  presume  that  the  agreement  is  without  the  effect  intended 
by  the  pmrties,  in  order  to  confer  upon  it  the  quality  of  enforceability. 

OojiTBACis,  WuKN  VoiD  AB  Agaimst  PuBLio  PoLicY. — Contracts  are  against 
public  policy,  and  therefore  void,  whenever  their  subject  matter  tends 
to  produee  injustice  or  oppression,  restraint  of  liberty  or  of  legal  right, 
to  obstruct  or  pervert  the. administration  of  the  law,  to  interfere  with 
or  control  executive,  legislative,  or  other  oflScial  action;  or  to  prevent 
oompetition,  whenever  a  statute  or  any  known  rule  of  law  requires  iL 

Equttt— Illegal  Contracts— In  Pari  Dblicto. — A  court  of  equity  will 
not  aid  either  party  to  an  illegal  contract,  but  will  leave  both  whero 
it  finds  them. 

OdMTmAcrr  Is  Nor  Enforckablb  Which  Contratknxs  thb  Pouct  ov  ▲ 
Statotb. — The  policy  of  a  statute  requiring  '*  the  governor,  oomptroller, 
and  secretary  of  state,  or  a  majority  of  them,"  to  designate,  every  year, 
the  newspapers  which  are  to  publish  the  laws  in  each  county — the  se- 
lection to  be  carried  out  on  such  a  basis  that  the  publication  may  be 
made  in  the  newspapers  having  the  largest  circulation,  and  in  as  many 
newspapers  belonging  to  each  of  the  two  leading  political  parties  of  the 
county  as  there  are  representatives  from  such  county  in  both  branches 
of  the  legislature — is  contravened  by  an  agreement  in  which  the  pro- 
prietors of  two  newspapers,  both  of  which  belong  to  one  of  the  two  leading 
politioal  parties  of  a  certain  county,  stipulate  that  '*  there  shall  lie  no 
antagonism  between  them  in  their  efforts  to  obtain  the  business  of  the 
publication  of  the  laws  of  the  state  for  their  respective  newspapers" 
during  a  specified  period,  and  that  **  in  case  of  the  designation  of  either 
paper  to  publish  the  laws,  the  net  amount  received  for  this  service^ 
after  paying  the  expenses  of  the  said  publication,  shall  bo  equally 
divided  between  the  two  newspapera"  Such  a  contract  on  its  face  as- 
sumes to  control  the  manner  in  which  the  selection  of  the  newspapers 
■hall  bo  made,  and  virtually  attempts  to  dictate  to  the  public  body 
appointed  by  law  to  adminiater  the  statoto  a  course  of  action  inoonsis- 
tent  with  those  proviaions  which  designate  the  objects,  purposesy  and 
policy  of  the  legislature. 

Jam€B  Jf.  E.  Hildr4th  and  Herbert  W.  Edmundif  for  the 
appellants. 

Morgan  Handy  for  the  respondent. 

LiPPiNCOTT,  J.  By  an  act  of  the  legislature  of  this  state 
entitled  ^^Aiiact  relative  to  the  publication  of  the  laws  of 


794  Bbookb  v.  Coopbb.  [New  Jeneji 

this  state  in  the  newspaperSi''  approyed  llaj  6^  1887  (P.  L.  ef 
1887,  p.  260),  it  is  provided  in  section  2: 

*'  That  the  governor  and  comptroller  shall,  within  ten  days 
after  this  act  shall  become  a  law,  and  thereafter  annually, 
within  thirty  days  after  the  day  fixed  in  January  for  the  oon« 
vening  of  the  legislature,  select  and  designate  the  newspapers 
to  publish  the  laws  upon  the  following  basis:  1.  To  select  as 
many  in  each  county  as  there  are  representatives  from  that 
county  in  both  branches  of  the  legislature  not  exceeding  six, 
such  selection  to  be  of  an  equal  number  of  newspapers  repre- 
eenting  each  of  the  two  leading  political  parties,  having 
reference  also  to  such  of  them  as  have  the  larger  circulation." 

In  1889  a  supplement  to  the  act  of  1887,  above  cited,  was 
enacted,  approved  May  16,  1889  (P.  L.  of  1889,  p.  462),  by 
which  section  2  was  amended  to  read  as  follows,  viz: 

*'  That  the  governor,  comptroller  and  secretary  of  state,  or 
a  majority  of  them,  shall,  within  ten  days  after  this  shall 
become  a  law,  and  thereafter  annually  within  thirty  days 
after  the  date  fixed  in  January  for  the  convening  of  the  legis- 
lature, select  and  designate  the  newspapers  to  publish  the 
laws  upon  the  following  basis:  1.  To  select  as  many  in  each 
county  as  there  are  representatives  from  that  county  in  both 
branches  of  the  legislature  not  exceeding  eight,  such  selection 
to  be  of  an  equal  number  of  newspapers  representing  each  of 
the  two  leading  political  parties,  having  reference  also  to  such 
of  them  as  have  the  larger  circulation.'* 

On  March  8th,  in  the  year  1890,  the  appellants  and 
respondent  entered  into  a  written  agreement  as  follows,  vii: 

*'  AQBBBMENT. 

^*  It  is  hereby  agreed,  between  Alfred  Cooper,  publisher  of 
the  *  Gazette/  at  Cape  May  Court  House,  N.  J.,  and  Aaron 
W.  Hand,  one  of  the  publishers  of  the  *  Star  of  the  Cape' 
newspaper  at  Cape  May  City,  N.  J.,  and  representing  his  firm, 
that  there  shall  be  no  antagonism  between  them  in  their 
efforts  to  obtain  the  business  of  the  publication  of  the  laws  of 
the  state  for  their  respective  newspapers  during  the  present 
term  of  State  Senator  Walter  F.  Leaming,  but  that  in  case  of 
the  designation  of  either  paper  to  publish  the  laws  the  net 
amount  received  for  this  service,  after  paying  the  expenses  of 
the  said  publication,  shall  be  equally  divided  between  the 
two  newspapers.  It  is  also  agreed,  between  the  parties  afore- 
said, that  the  '  Star  of  the  Cape '  shall  be  designated  to  pub- 
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liflh  said  laws  for  the  year  1890,  and  that  the  '  Gasette '  shall 
1>e  designated  for  this  purpose  in  the  year  1891. 

[signbd]    Alfred  Cooper, 
Aaron  W.  Hand/* 

By  the  bill,  answer  and  proofs  it  appears  that  in  the 
county  of  Cape  May  there  was  but  one  member  of  the  legis- 
lature in  each  branch  thereof — ^a  senator  and  one  assembly* 
man — and,  therefore,  the  governor,  comptroller  and  secretary 
of  state,  comprising  the  body  having  the  selection,  could  only 
select  one  newspaper  of  each  of  the  leading  political  parties 
in  the  county  of  Cape  May.  It  appears,  after  this  agreement 
was  made,  the  Star  of  the  Cape  was  selected  and  desig- 
nated as  the  newspaper  representing  one  of  the  leading  politi- 
cal parties,  to  publish  the  laws  of  this  state  for  the  year  1890, 
at  the  rates  of  compensation  fixed  for  such  publication.  The 
eelection  and  designation  and  rates  were  made  and  fixed 
under  the  act  of  1889.  It  also  appears  that  the  agreement 
above  referred  to  was  complied  with  by  the  appellants  and 
respondent,  and  the  net  profits  of  the  publication  for  that 
year  were  divided  between  them. 

By  the  bill  of  complaint  it  is  alleged  that,  under  this  agree* 
ment,  the  appellants  published  the  laws  for  the  year  1890^ 
and  thereby  acquired  the  distinction  and  prestige  of  such 
publication  which  the  respondent  claims  is  of  value  and 
benefit  to  the  newspapers  selected  and  the  proprietors  thereof, 
and  received  the  compensation  therefor.  The  expenses  of  the 
said  publication  for  that  year  were  submitted  to  the  respond* 
ent  and  approved  by  him,  and  the  one-half  part  of  the  net 
profits  of  such  publication  was  by  the  appellants  paid  to  the 
respondent  according  to  the  agreement. 

The  appellants  and  respondent  both  allege  in  substance 
that  their  respective  newspapers  had  the  larger  circulation  in 
the  county.  The  respondent  alleges  that  there  was  an 
unsettled  dispute  in  relation  to  the  question  which  had  the 
larger  circulation,  the  Star  of  the  Cape,  belonging  to  the 
appellants,  or  the  Gazette,  belonging  to  the  respondent. 

It  further  appears  by  the  bill,  answer,  and  proofs  that  the 
respondent  was  very  anxious,  in  accordance  with  the  terms  of 
the  agreement,  to  secure  for  the  Gazette  the  publication  of 
the  laws  for  the  year  1891,  but  because  of  some  difficulties, 
fancied  or  otherwise,  which  had  arisen  since  the  making  of 
the  agreement,  or  had  existed  previously  between  himself  and 
some  one  or  more  members  of  the  body  empowered  by  law  to 
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make  the  eelection,  he  became  eonvinoed  that  he  could  noi 
succeed  in  haying  hie  paper  eeleoted  for  that  parpoee;  and 
that  it  was  further  agreed,  between  appellants  and  respondent^ 
that  the  respondent  should  make  no  effort  to  have  his  news- 
paper so  selected  for  that  year;  that  he  would  forego  the  dis- 
tinction and  prestige  of  such  publication  in  hia  newspaper 
and  make  no  opposition  to  the  selection  and  further  pabli- 
cation  in  the  Star  of  the  Cape  of  the  laws  oi  that  year;  and 
that  the  agreement  to  share  the  net  profits  of  such  pobli" 
cation  was  then  and  there  expressly  ratified  and  continaed 
both  by  respondent  and  appellants;  and  that  the  respondent 
having  so  withdrawn  his  newspaper  from  any  contest  for  the 
selection,  there  being  no  other  eligible  newspaper  in  the 
county,  the  Star  of  the  Cape  was  again  selected  to  publish 
the  laws;  that  the  appellants  received  compensation  therefor; 
that  the  expenses  of  such  publication  were  small,  the  profits 
considerable;  and  the  respondent  prays  an  accounting  of 
the  profits  and  payment  to  himscilf  of  his  one*haIf  part  of  the 
net  profits  in  accordance  with  the  agreement 

These  are  substantially  the  facts  as  shown  by  bill,  answer, 
and  proofs. 

The  vice-chancellor,  upon  the  pleadings  and  proofs,  in  an 
oral  opinion,  determined  that  the  respondent  was  entitled  to 
recover  on  the  agreement;  that  there  had  been  a  rivalry  be- 
tween them,  existing  for  years;  that  the  agreement  of  March 
8,  1890,  was  a  truce  between  them;  that  the  construction  to 
be  given  to  the  agreement  was,  that  for  the  two  succeeding 
years  mentioned  therein,  whichever  procured  the  designation 
for  the  publication  of  the  laws  should  perform  the  work  of 
printing,  and  divide  the  net  proceeds;  that  under  the  evidence 
this  agreement  continued  without  abrogation  during  the  pub- 
lication of  the  laws  of  1890  and  1891,  and  that  the  agreement 
was  still  in  force  in  the  year  1891;  that  if  the  respondent  was 
entitled  to  anything  under  it,  he  was  entitled  the  same  for 
the  year  1891  as  for  the  year  1890,  and  held  that  the  court 
had  jurisdiction  of  the  matter  in  controversy,  and  decreed  that 
the  respondent  was  entitled  to  the  relief  prayed  in  the  bill  of 
complaint,  and  referred  the  matter  to  a  master  for  an  account- 
ing between  the  appellants  and  respondent,  "to  report  what, 
upon  such  accounting,  appears  to  be  due  from  each  party  to 
the  other,  and  also  the  balance  which,  upon  the  said  ao* 
count,  shall  appear  to  be  due  from  each  party  to  the  other." 

From  the  record,  it  is  rather  obscure  upon  what  grounds 
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the  case  was  diBcuased  in  the  court  of  chancery.  The  appel- 
lants on  this  appeal  now  contend  that  this  agreement  was  in 
contiavention  of  the  statute  on  this  subject  matter;  that  it 
was  intended  to  influence  and  control  the  official  action  of  the 
body  having  the  power  and  duty  to  select  the  newspapers  to 
publish  the  laws,  regardless  of  the  provisions  of  the  statute 
having  reference  to  the  publication  in  the  newspaper  of  the 
larger  circulation,  and  regardless  of  the  public  benefit  to  be 
derived  from  this  provision  of  the  statute,  and,  therefore,  con- 
trary to  the  provisions  and  policy  of  the  statute  requiring  such 
publication,  and  contrary  to  sound  public  policy,  and,  there- 
fore, void. 

It  is  not  difficult  to  interpret  the  statute.  It  is  a  funda- 
mental requisite  that  the  laws  be  notified  to  the  people  who  are 
to  obey  them,  and  the  object  of  the  statute  is  to  prescribe  the 
method  of  this  notification,  and,  whatever  way  is  made  use  of, 
it  is  incumbent  upon  'Hhe  promulgators  to  do  it  in  the  most 
public  and  perspicuous  manner":  1  Blackstone's  Commen* 
iaries,  44. 

The  public  benefit  intended  by  the  statutes  can  only  be  ob- 
tained by  the  publication  in  the  manner  required  by  the  stat- 
ute, in  the  newspapers  to  be  selected  in  accordance  with  the 
provisions  of  the  statute,  *^  having  reference  also  to  such  of 
them  as  have  the  larger  circulation." 

In  this  oaae  a  due  regard  of  the  public  welfare  required  that 
the  governor,  comptroller,  and  treasurer  should  select  the 
newspapers  for  the  publication  of  the  enactments  of  the  legis- 
lature ^'  having  reference  also  to  such  of  them  as  have  the 
largest  circulation." 

This  was  the  policy  of  the  law,  and  it  is  important  to  ascer- 
tain in  what  manner,  if  at  all,  that  agreement  contravened 
this  policy  of  the  statute.  The  nature  and  object  of  this  con- 
tract or  agreement  between  the  proprietors  of  these  newspapers 
are  perhaps  best  stated  by  the  evidence  in  the  case  about 
which  there  appears  to  be  no  dispute.  It  is  clear  upon  the 
evidence  that  between  the  proprietors  of  these  newspapers 
there  had  existed  for  a  nuntber  of  years  a  sharp  contest  in 
relation  to  the  question  which  newspaper  should  be  selected 
to  publish  the  laws  enacted  by  the  legislature  from  year  to 
year.  This  contest  was  carried  on  with  much  feeling  on  both 
Bides,  and  with  alternating  success,  one  or  the  other  always 
being  selected. 

It  is  quite  clear  that  this  contention  grew  very  embarrass* 
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ing  to  themselves  and  exceedingly  annoying,  both  to  the  two 
representatiTeB  in  the  legislatare  as  well  as  to  the  membenof 
the  body  having  the  power  to  make  the  selection. 

Both  claimed  to  have  the  larger  drcnlation.  There  existed 
a  *' bitter  contest"  over  the  subject  and  a  constant  pressure 
on  the  public  oflBcials  in  relation  to  it. 

It  is  conceded  here  that  both  these  newspapers  belonged  to 
one  of  the  two  leading  political  parties  in  the  county  of  Cape 
May. 

It  is  clear  under  the  evidence  that  this  agreement  controlled 
the  selection. 

Had  there  been  no  agreement  neither  might  have  been  se- 
lected, as  there  is  evidence  that  there  was  another  newspaper 
in  the  county  seeking  the  patronage. 

The  evidence  of  Mr.  Cole,  which  is  not  denied  hot  conceded 
to  be  a  truthful  statement  of  the  transaction,  shows  that  the 
agreement  alone  caused  the  selection  to  be  made  as  it  was 
made. 

There  is  no  difficulty  whatever  in  asserting  that,  so  far  as 
appears  on  the  face  of  this  matter,  taking  the  contract  along 
with  the  evidence,  regardless  of  the  question  which  newspaper 
possessed  the  larger  circulation,  the  agreement  for  a  financial 
consideration  between  the  parties  solely  influenced  the  selec- 
tion made. 

The  withdrawal  of  the  one  party  under  this  agreement,  to 
allay  the  antagonism  and  divide  the  profito,  secured  absih 
lutely  the  appointment  of  the  other  to  this  office  or  patronagei 

The  contract  not  being  fulfilled  between  the  parties,  the 
question  arises,  Can  it  be  enforced,  or  is  it  so  manifestly  con- 
trary to  public  policy,  in  contravention  of  the  stotute,  and  so 
injurious  to  the  public  good,  that  it  defeate  itself? 

In  determining  this  there  must  be  kept  in  view  the  general 
rule  of  law  that,  where  there  is  no  stotutory  prohibition,  the 
law  will  not  readily  pronounce  an  agreement  invalid  on  the 
ground  of  policy  or  convenience,  but  is,  on  the  contrary,  in* 
clined  to  leave  men  free  to  regulate  their  affairs  as  they  think 
proper.  Where,  however,  a  contract  is  of  such  a  nature  that  it 
cannot  be  carried  into  execution  without  reaching  beyond  the 
parties  and  exercising  an  injurious  influence  over  the  com- 
munity at  large,  everyone  has  an  interest  in  ito  suppression, 
and  it  will  be  pronounced  void  from  a  due  regard  to  the  pub- 
lic welfare:  Fuller  v.  Dame,  18  Pick.  472;  i^rotl  T.  InliabUami$ 
e/  Belmont^  6  Allen,  152,  162. 
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This  is  the  rale  laid  down  in  ChUiel  t.  Ward,  10  N.  J.  lu 
87;  18  Am.  Dec.  389. 

AH  contracts  entered  into  folly  and  voluntarily  must  be 
held  sacred  and  be  enforced  by  the  courts.  Yet  they  must 
not  be  sach  contracts  as  are  in  contravention  of  the  para* 
mount  principle  of  public  good:  Egerton  ▼.  Earl  BratofHow^  4 
H.  L.  Cas.  285;  Printing  etc.  Reg.  Co.  v.  Sampson,  L.  R.  19 
Eq.  462;  Hinnen  v.  Newman,  36  Kan.  709. 

The  principle  upon  which  the  courts  of  justice  must  go  is  to 
enforce  the  performance  of  contracts  not  injurious  to  societyi 
and  it  would  be  absurd  to  say  that  a  court  of  justice  shall  be 
bound  to  enforce  contracts  injurious  to  and  against  public 
good:  Collins  v.  Blantem^  2  Wils.  841. 

Now,  the  intention  of  the  contract  was  to  contravene  the 
statute,  and  this  intention  is  revealed  in  the  contract.  This 
renders  the  contract  vicious  and  unenforceable.  An  agreement 
to  contravene  a  statute  in  fraud  of  the  public,  or  to  the  in« 
jury  of  private  parties,  savors  of  a  conspiracy.  An  agreement 
contrary  to  public  policy  is  likened  by  the  authorities  to  a 
conspiracy.  The  viciousness  of  it  is  in  the  intention,  and 
once  being  found  to  be  such  the  law  cannot  presume  that  they 
are  without  the  effect  intended  by  the  parties,  in  order  to  con- 
fer upon  them  the  quality  of  enforceability. 

Now,  it  is  only  upon  judicial  determination  that  a  contract 
contravenes  the  policy  of  some  public  statute,  or  some  well- 
known  rule  of  law,  that  it  is  held  to  be  void. 

Turning  to  the  judicial  decisions  upon  this  subject,  we  find 
them  BO  numerous  and  of  such  variety  that  a  consideration  of 
them  at  any  length  is  not  practicable.  The  general  principles 
governing  the  matter  are  well  established  by  a  long  line  of 
authorities,  and  in  the  case  now  before  the  court  they  do  not 
appear  to  be  of  difficult  application. 

It  has  been  declared  that  public  policy  is  a  variable  quality, 
but  the  principles  to  be  applied  have  always  remained  un* 
changed  and  unchangeable,  and  public  policy  is  only  variable 
in  so  far  as  the  habits,  capacities,  and  opportunities  of  the 
public  have  become  more  varied  and  complex.  The  relations 
of  society  become  from  time  to  time  more  complex;  statutes 
defining  and  declaring  public  and  private  rights  multiply 
rapidly,  and  public  policy  often  changes  as  the  laws  change, 
and  therefore  new  applications  of  old  principles  are  required: 
Davies  v.  Davies,  L.  R.  86  Ch.  Div.  364. 

Whatever  tends  to  injustice  or  oppression,  restraint  of  lib- 
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erty^  restraint  of  legal  right;  whatever  tends  to  the  obstmctioQ 
of  justice,  a  violation  of  a  statute,  or  the  obstruction  or  per- 
version of  the  administration  of  the  law;  whatever  ienda  to 
interfere  with  or  control  the  administration  of  the  law  as  to 
executive,  legislative,  or  other  official  action,  whenever  em* 
bodied  in  and  made  the  subject  of  a  contract,  the  contract  la 
against  public  policy  and  therefore  void  and  not  siiaoeptible 
of  enforcement. 

All  contracts  prejudicial  to  the  interest  of  the  public,  anch 
as  contracts  tending  to  prevent  competition  whenever  the 
statute  or  any  known  rule  of  law  requires  it|  are  void:  1  Addi« 
son  on  Contracts,  263. 

The  statute  here  was  intended  to  encourage  rivalry  as  to 
the  matter  of  the  circulation  of  the  newspaper  intended  for 
selection,  and  ttie  policy  of  the  statute  was  the  greater  benefit 
to  the  public  in  the  selection  when  it  declared  that  the  matter 
of  extent  of  circulation  should  be  regarded,  and  any  contract 
tending  to  interfere  with  the  beneficial  operation  of  the  statute 
was  unlawful  as  against  the  policy  of  the  law:  Ovliek  v.  Ward^ 
10  N.  J.  L.  87;  18  Am.  Dea  889;  Jones  v.  Randall,  Cowp.  87; 
niachford  v.  Preston^  8  Term  Bep.  95;  MiUhM  r.  Smith,  1 
Binn.  120;  2  Am.  Dec.  417.  Chief  Justice  Kirkpatrick,  in 
Sterling  v.  Sinnickson,  5  N.  J.  L.  756,  declared  that  if  the  con- 
sideration be  against  public  policy  it  is  insufficient  to  support 
the  contract,  and  Justice  Rossell,  in  the  same  case,  said:  *^It 
is  a  general  principle  that  all  obligations  for  any  matter  oper- 
ating against  the  public  policy  and  the  interests  of  the  nation 
are  void." 

There  are  many  illustrations  of  the  application  of  this  prin- 
ciple closely  allied  to  the  present  case.  An  agreement  to 
withdraw  an  election  petition  in  consideration  of  money  was 
void:  Coppock  v.  Bower,  4  Mees.  &  W.  861.  A  note  executed 
in  consideration  of  the  payee  agreeing  to  resign  a  public  office 
in  favor  of  the  maker  and  using  his  infiuence  to  appoint  the 
latter's  successor  is  void:  Meacham  v.  Dow,  82  Vt  72L  So 
to  the  same  efiect  upon  a  contract  of  a  like  nature  and  quality 
will  be  found  the  case  of  Parsom  v.  Thompson,  1  H.  Black.  322. 
A  note  given  in  consideration  of  forbearance  of  bidding  at 
sheriff's  sale  of  real  estate  was  held  to  be  without  considera- 
tion, on  the  ground  that  it  was  the  policy  of  the  law  to  en* 
oourage  bidding  at  sales  on  execution:  Jones  v*  Caswell,  8 
Johns.  Cas.  29;  2  Am.  Dec.  134.  The  policy  of  the  law  en- 
courages free  competition,  and  contracts  in  avoidance  of  that 


Mardi,  1898.]  Bbookb  «.  Cooper.  801 

policj  are  void:  Jones  y,  Caswell^  8  Johns.  Gas.  29;  2  Am. 
Dec.  184;  Doolin  v.  Ward,  6  Johns.  194;  Thompson  v.  Davies^ 
13  Johns.  112;  National  Bank  v.  Sprague,  20  N.  J.  Eq.  160; 
Morris  v.  Woodwardy  25  N.  J.  Eq.  82.  So  in  relation  to  con- 
tracts to  control  public  officials  or  electors  with  an  illegal 
tendency:  Thomas  v.  Edwards,  2  Mees.  &  W.  218;  agreements 
to  obtain  pardons:  Hattfield  v.  Gulden,  7  Watts,  152;  32  Am. 
Dec.  760;  Krihben  v.  Bayeraft,  26  Mo.  896;  State  v.  Johnson^ 
52  Ind.  197;  Haines  v.  Lewis,  54  Iowa,  301;  37  Am.  Rep.  202; 
contracts  for  services  known  as  "lobby  services*':  Trist  v. 
Childj  21  Wall.  441;  contracts  for  moneys  lent  to  another  to 
aid  him  in  securing  an  office:  Meguire  v.  Corwine,  101  U.  S. 
108;  contracts  for  service  of  a  canvasser  at  a  primary  election: 
Ideating  v.  Hyde,  28  Mo.  App.  565;  a  promise  of  reward  for 
iDflaence  to  secure  an  office:  Nichols  v.  Mudgeit,  82  Vt.  546; 
A  promise  to  pay  the  director  of  a  corporation  to  resign: 
Guernsey  r.  Cook,  120  Mass.  501;  Noel  v.  Drake,  28  Kan.  265; 
42  Am.  Rep.  162;  Forbes  v.  McDonald,  54  Cal.  98;  assignment 
rf  salary  not  due:  Bliss  v.  Lawrence,  58  N.  Y.  442;  17  Am. 
Rep.  278;  the  unearned  half  pay  of  a  retired  army  officer  is 
not  assignable:  Sehwenk  v.  Wyckoff,  46  N.  J.  Eq.  560;  19  Am. 
St.  Rep.  438;  an  agreement  to  renounce  an  executorship: 
MlicoU  V.  ChambeHin,  88  N.  J.  Eq.  604;  48  Am.  Rep.  827; 
an  agreement  on  the  part  of  a  caveator  to  withdraw  his  oppo- 
sition to  the  laying  out  of  a  public  road:  Smith  ▼•  Applegate, 
28  N.  J.  L.  852. 

These  are  instanoes  of  contracts  in  contravention  of  sound 
public  policy,  and  therefore  void. 

Turning  to  those  cases  in  which  the  contracts  are  charged 
to  be  contrary  to  public  policy,  because  in  contravention  of 
the  provisions  of  some  public  statute  or  of  its  policy,  we  find 
the  illustrations  of  decided  cases  just  as  numerous  and  varied. 

The  general  rule  is,  that  all  agreements  or  contracts,  whether 
sealed  or  otherwise,  in  contravention  of  statutes,  are  void  (1 
Addison  on  Contracts,  888,  sec.  253,  and  cases  cited  in  note  1), 
and  all  contracts  in  contravention  of  the  policy  of  an  act  of 
the  legislature  are  illegal  and  void:  Rogers  ▼.  Kingston,  10 
Moore,  102;  2  Ring.  441;  Murray  v.  Reeves,  8  Ram.  A  C.  425; 
HaU  T.  Dyson,  16  Jur.  270;  21  L.  J.  Q,  B.  224;  HiUs  v.  Mit- 
son,  8  Ex.  758;  Cannon  v.  Cannon,  26  N.  J.  Eq.  316.  Con- 
tracts having  for  their  object  the  violation,  defeat,  or  evasion 
of  a  statute  are  illegal  and  void:  Blasdel  v.  Fowle,  120  Mass. 
447;  21  Am.  Rep.  533;  and  when  the  object  of  the  contract  is 
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to  obatrnot  duty  by  defeating  the  letter  or  spirit  of  the  law 
the  courts  will  not  enforce  the  agreement.  It  must  not  con* 
travene  the  provision  or  policy  of  a  public  law:  Cannon  t« 
Cannon,  26  N.  J.  Eq.  816;  9  Am.  &  Eng.  Enoy.  of  Law,  907; 
and  a  contract  may  be  illegal,  although  not  in  contravention 
of  the  specific  directions  of  a  statute,  if  it  be  opposed  to  the 
general  policy  and  intent  thereof:  Staines  v.  Wainwrigkt^  6 
Bing.  N.  C.  174;  PkUpott  v.  St.  George's  Hospital,  6  H.  L.  Caa. 
838;  Collins  v.  Blantern^  2  WUs.  341;  1  Smith's  Leading 
Cases,  pt  If  p.  6S0.  It  is  not  necessary  that  the  statute 
should  contain  words  of  positive  prohibition:  De  Begnig  v. 
Amiisteady  10  Bing.  110. 

The  contract  here  in  question,  between  the  appellants  and 
the  respondent,  on  its  face  assumes  control  of  the  disposition 
of  the  selection  to  publish  the  laws.  It  was  not  within  their 
intention,  as  appears  by  the  contract  and  the  evidence*  that 
either  one  of  the  members  of  the  public  body  designated  by 
law  to  make  this  selection  should  have  the  slightest  voice  io 
the  performance  of  their  duty  under  the  statute*  So  far  as 
this  contract  is  concerned  there  might  as  well  have  been  no 
existence  of  any  such  selecting  power  or  any  statute  upon  the 
subject  This  contract  was  substituted  in  the  place  of  the 
statute,  and  so  far  as  the  contract  is  to  be  considered  and  in- 
terpreted the  statute  no  longer  had  any  force  or  effect.  The 
contract  was  a  subversion  of  the  statute.  Regardless  of  the 
reason  of  the  statute  and  the  public  benefit  to  be  derived 
from  its  administration,  for  the  purpose  of  allaying  a  personal 
antagonism  between  themselves,  by  their  agreement,  they 
dictated  to  the  public  body  provided  by  law  to  administer 
this  statute  a  course  of  action  without  reference  to  those  pro- 
visions which  designate  the  objects,  purposes,  and  policy  of 
the  legislature  in  its  enactment.  No  grosser  form  of  a  con* 
tract  in  contravention  of  the  provisions  and  policy  of  the  stat- 
ute could  be  demonstrated. 

The  contract  itself  and  its  tendency  are  the  tests  of  its  ille- 
gality. The  results  which  are  produced  are  not  the  proper 
tests,  although  here  the  results  are  those  which  are  also  inter* 
dieted  by  sound  public  policy.  Its  tendency  was,  and  the 
result  was,  to  influence  official  action  regardless  of  the  plain 
provisions  of  the  statute. 

In  the  case  of  Oulick  v.  Ward,  10  N.  J.  L.  87;  18  Am.  Dec 
889,  it  was  agreed  that  Bailey  should  give  Qulick  one  thou- 
sand dollars  on  condition  that  Gulick  would  forbear  to  pro- 
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po6e  or  offer  himself  to  the  postmaBter-general  to  carry  the 
mail  on  a  certain  mail  route.  There  was  no  public  auction 
of  a  contract,  nor  was  the  postmaster-general,  as  the  case  ap« 
peared,  bound  by  statute,  except,  perhaps,  by  implication,  to 
award  the  contract  to  the  lowest  bidder.  He  was  bound  to 
advertise  for  bids,  and  did  so.  Bailey  and  another  bid  in 
opposition  to  each  other,  and  the  contract  was  awarded  to 
Bailey.  The  agreement  was  held  void  as  contravening  the 
statute  of  the  United  States  and  against  public  policy.  Any 
oontracts  which  have  for  their  object  the  influencing  the  ac- 
tion of  public  officials  are  void  as  against  public  policy:  Ayer 
▼•  Hutchina^  4  Mass.  370;  3  Am.  Dec.  232;  1  Addison  on 
Contracts,  388,  sec.  253,  and  note  1.  An  agreement  whose 
object  or  tendency  is  to  influence  any  officer  of  the  state  in 
the  performance  of  a  legal  duty,  partially  or  completely,  is- 
void:  LucM  v.  Allen,  80  Ky.  681;  Normack  v.  Loran^  Ct  App.. 
Ky.  86;  (yHara  v.  Carpenter,  23  Mich.  410;  9  Am.  Rep.  89;: 
Caton  V.  Stewart  J  76  N.  C.  357.  It  is  distinctly  held  that  aa 
agreement  for  compensation  for  procuring  a  contract  from  the- 
government  of  our  own,  or  that  of  another,  country  is  against 
public  policy  and  void:  Tool  Co.  v.  Norrie,  2  Wall.  45;  Oscan* 
yan  v.  Arms  Co,,  103  U.  S.  261.  An  agreement  between  two 
candidates  for  the  same  office,  that  one  shall  withdraw,  and 
the  other,  if  successful  in  the  attempt  to  obtain  the  office,  shall 
divide  the  fees  with  him,  is  void  as  against  sound  public  pol- 
icy: Qray  v.  Hook,  4  N.  Y.  449;  Hunter  v.  Nolf,  71  Pa.  St  282; 
Oehome  v.  WiUiauM^  18  Ves.  379;  Ashbumer  v.  Parrish,  81 
Pa.  St.  52;  Gordon  v.  Dalby,  30  Iowa,  223.  All  agreements, 
for  financial  consideration,  to  control  or  influence  the  busi* 
ness  operations  of  the  government,  or  the  appointment  of 
public  officers,  are  void  as  against  public  policy,  without  ref- 
erence to  the  question  whether  improper  measures  are  con* 
templated  or  used  in  their  execution.  The  law  looks  to  the 
general  tendency  of  such  agreements,  and  it  closes  the  door 
to  temptations  by  refusing  them  recognition  in  the  courts: 
Tool  Co.  V.  Norris,  2  Wall.  45.  See  collection  of  decisions  in 
note  by  Hare  and  Wallace,  1  Smith's  Leading  Cases,  pt  1,  p. 
676,  etc.,  down  to  the  year  1866,  and  a  further  collection  of 
leading  cases  in  notes  to  3  Am.  &  Eng.  Ency.  of  Law,  876, 
etc.  And  so  considerations  of  the  same  kind,  of  inferior  mo- 
ment, apply,  whenever  the  necessary  or  even  probable  effect 
of  the  contract  will  be  to  divert  any  public  servant  from  the 
path  of  duty,  or  cause  favoritism  or  interest  to  prevail  in  the 
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determination  of  questions  which  should  be  examined  with  h 
view  to  the  general  good  and  the  just  claims  of  the  parties  in 
interest:  Satterlee  v.  Jonee^  3  Duer,  102. 

The  principles  so  well  established  by  the  authorities  as 
applicable  to  the  contract  in  question  renders  a  further  con- 
sideration almost  superflous.  The  agreement,  so  £ar  as  the 
action  and  intention  of  the  parties  to  it  is  concerned,  pre- 
vented the  public  body  having  power  to  select  the  newspaper 
from  naturally  entering  upon  any  inquiry  which  of  the  two 
newspapers  was  of  the  larger  circulation.  The  contract  was 
designed  for  that  purpose,  and  thus  influenced  that  body  in 
favor  of  one  of  the  newspapers  named  in  the  contract  to  be 
selected.  The  selection  could  only  be  lawfully  made  by  ref- 
erence to  the  newspaper  having  the  larger  circulation,  and 
the  agreement  appears  to  have  been  determined  upon  so  that 
this  body  of  officials  should  be  relieved  not  only  of  the  legal 
duty  required  by  the  statute,  but  that  the  designation  or 
selection  should  be  accomplished  without  any  reference  what- 
ever to  one  of  the  distinguishing  essential  elements  which 
should  have  entered  into  the  selection.  This  agreement  was 
intended  to  avoid  the  act  of  the  legislature.  One  of  the  com- 
petitors retired  from  the  competition  for  a  financial  consider- 
ation secured  to  him  by  the  contract,  and  the  contract  under 
the  evidence  induced  the  selection  made. 

It  is  in  evidence  here  that  there  was  a  possibility  that 
neither  paper  would  have  been  selected  if  this  agreement  had 
not  been  made;  for  either  of  them  to  obtain  it,  this  settlement 
between  them  becaiqe  necessary,  and  by  this  contrivance  their 
further  antagonism  was  avoided,  and  thus  the  beneficial  oper- 
ation of  the  statute  evaded. 

This  statute  must  be  presumed  to  have  been  enacted  for 
the  public  benefit,  and  such  an  interpretation,  if  possible, 
should  be  put  upon  it  to  give  it  this  effect,  otherwise  it  is 
wholly  bad,  and  it  is  the  policy  as  well  as  the  plain  provision 
of  the  statute  that  the  newspaper  should  be  selected  having 
the  larger  circulation,  and  any  contract  contravening  that 
policy  is  void,  whatever  may  be  the  results.  The  statute  had 
in  view  the  greater  publicity  of  the  laws.  The  contract  had 
in  view  the  mere  private  interests  of  the  parties  to  it. 

Now  the  plan  of  the  legislature  ibr  the  selection  of  the 
newspapers  gave  no  sanction  to  the  contention  that  the  seleo- 
iion  can  be  made  by  any  other  body  than  the  one  designated 
by  law  to  make  it,  or  that  the  selection  can  be  made  by  agree- 
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noent  between  the  publishers  of  such  newspapers  as  may  b« 
eligible  for  selection,  whether  the  purpose  be  to  relieve  the  offi- 
cers of  the  law  from  some  embarrassing  situation  of  a  politi- 
cal nature  or  with  proper  or  improper  motives.  The  tendency 
to  this  result  must  be  avoided,  and  therefore  if  the  power  of 
selection  be  vested  in  public  officials,  any  agreement  between 
those  in  competition  for  selection  which  in  anywise  has  a  ten* 
dency  to  interfere  with  such  selection  in  the  manner  in  which 
the  selection  is  to  be  made  according  to  the  statute,  for  publio 
benefit,  is  certainly  unenforceable  at  law  or  in  equity.  Such 
candidates  for  selection  are  to  abstain  from  such  influence, 
and  allow  the  selection  to  take  its  natural  and  legal  course 
under  the  law. 

The  mere  political  right  of  either  of  the  parties  or  the 
selecting  power  can  have  no  consideration,  except  as  em- 
bodied in  the  statute.  The  division  of  the  publication  between 
newspapers  of  different  political  parties  was  made  that  the 
public  might  be  more  universally  reached,  and  so  was  the 
qualification  that  reference  should  be  had  to  the  larger  circu- 
lation. The  theory  of  the  legislature  was  that  it  was  for  the 
publio  benefit,  and  not  either  a  political  or  other  em<dament, 
to  the  newspaper  selected  for  sfich  publication.  There  was  a 
public  service  to  be  performed,  both  by  the  body  making  the 
selection  and  by  the  persons  selected,  and  that  publio  service, 
under  the  limitations  of  the  statute,  was  the  only  considera- 
tion which  should  have  been  regarded. 

Such  an  agreement  as  the  one  now  under  consideration 
must  result  in  a  detriment  to  the  publio,  if  the  consequences 
be  no  worse.  It  is  simply,  in  plain  language,  a  financial 
bargain  between  two  seekers  after  public  position  to  get  one 
or  the  other  out  of  the  way,  so  that  the  other  may  succeed  in 
obtaining  it,  and  it  certainly  comprehends  within  its  terms 
the  direct  and  positive  interference  with  the  ordinary  and  just 
administration  of  the  law  by  those  whose  duty  it  was  to  sub- 
serve the  public  good  in  the  execution  of  the  law,  and  it  must 
be  held  illegal  and  void  because  contrary  to  both  the  provisions 
and  policy  of  the  statute,  and  as  tending  improperly  to  influ- 
ence official  action.  These  arrangements  are  not  interpreted 
and  enforced  by  mere  flnal  results,  when  by  their  terms  it 
seems  that  they  are  injurious  to  the  publio  good.  We  might 
just  as  well  argue  that  bribery  of  the  legfslator  is  justifiable, 
because  the  law  enacted  by  his  vote  is  beneficial  in  its  char- 
acter.    Publio  laws  cannot  be  contravened  by  contracts  of 
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this  obaraeter,  and  courts  muat  refuse  to  enforce  their  coi> 
sideratiOD,  and  the  principles  of  law  are  salutary  which  com- 
pel the  courts  to  such  refusal.  Neither  a  court  of  equity  nor 
of  law  must  be  allowed  to  enforce  contracts  which  are  opposed 
to  maxims  of  sound  policy.  The  court  will  not  aid  either 
party  to  an  illegal  contract,  but  will  leave  the  parties  where 
it  finds  them. 
The  decree  of  the  court  of  chancery  must  be  reversed. 


Contracts  nr  Gomtratkhtioh  ov  Statutb  Void  as  Aoaikst  Pitbuo 
PoLiOT. — A  contract  designed  to  defeat  the  policy  of  a  ttatata  is  void:  OMk 
V.  Ward,  10  N.  J.  L.  87;  18  Am.  Dec.  389,  and  notes;  PaiUm  r.  Qibmr,  4S 
Ala.  548;  M  Am.  Dec  665,  and  note;  Lwn  t.  StaU  Bank,  1  Seam.  87;  9 
Am.  Deo.  71,  and  note;  Penom  t.  JoneB,  12  Ga.  371;  58  Am.  Dee.  476,  and 
note;  OravSer  y,  Carrab^,  17  La.  118;  36  Am.  Deo.  606,  and  note.  See  ilss 
the  extended  notes  to  the  following  cases  where  the  subject  is  thorooghfy 
discussed:  Bowman  t.  Phillips  13  Am.  St  Rep.  297-300;  Woods  t.  Amuirtmg, 
25  Am.  Rep.  675-678  and  De  Leon  t.  Trevino,  30  Am.  Rep.  106-112.  So 
also  a  oontraot  having  in  oontemplation  the  yiolation  of  a  law  of  a  neigfaboTi 
ing  state  is  yoid:  Oravea  ▼.  Johnaon,  32  Am.  St  Rep.  45,  and  extended  wM, 

Equitt— RiLisr,  WHRTHxa  Giyxn  to  Pabties  Im  Pabi  DEUcia— 
A  conrt  wiU  not  enf oroe  an  illegal  contract  where  the  parties  are  m  pari  ils* 
Beta,  bat  will  leave  them  where  it  found  them:  Bowman  t.  Philip  41  Ksa. 
864;  13  Am.  St  Rep.  292;  KirkpairkkY.  Clark,  132  DL  842;  22  Am. St  Bepb 
631,  and  note;  Oapekarl  t.  Banking  8  W.  Va.  571;  100  Am.  Deo.  779;  ^dMft 
T.  Barh&r^  17  La.  Ann.  261;  S7  Am.  Deo.  527,  and  note.  See  further  si 
this  nibjeet  the  eartendsd  note  te  Harpmr  v.  fTof^MV  7  Am.  8t^  Esp^  M7* 
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Hill  v.  United  Lipb  Insurance  Association. 

[164  Pbnmbtltaku.  State,  29.] 

LlVB  iHSUBAKGB—TONTnil  ASSIGNMENT — ^PaTMBNT  TO  FlDXTOIAL  AOXNOT. 

When  a  number  of  memben  of  a  life  insnranoe  association,  each  holding 
a  policy  in  like  amount,  execute  tontine  assignments  to  a  fiducial  agencj 
in  trust  to  collect  and  distribute  the  proceeds  of  their  respective  policies, 
in  case  of  death,  to  the  survivors,  such  assignments  are  not  wagering 
eontracts  but  are  valid.  Upon  the  death  of  one  of  the  assignors  th« 
payment  of  his  insurance  to  such  fiducial  agency  is  a  good  payment  and 
reUeves  the  insurer  of  all  liability  to  the  legid  representatives  of  tba 
Insured.  The  right  of  such  representative  to  recover  the  insurance 
money  in  an  action  against  the  fiducial  agency,  not  being  before  the 
oonrt^  is  not  decided. 
I^DB  Iksvbahob — Wagsuko  Contract. — A  man  may  insure  his  own  life^ 
paying  the  premium  himself,  for  the  benefit  of  another,  who  has  no 
insarable  interest.    Such  transaction  is  not  a  wagering  oontraol 

Abbumpsit  on  a  policy  of  life  insurance.  The  following  is 
the  aesignment  sanctioned  by  the  insurance  association  and 
nferred  to  in  the  opinion. 

**ToNTiNB  Assignment,  No.  168. 
''I  hereby  assign  my  certificate  of  membership  Na  B-5864 
for  $10,000  in  the  United  Life  and  Accident  Insurance  Asso- 
ciation, made  payable  to  myself  as  sole  beneficiary,  to  the 
Fiducial  Agency,  in  trust  to  collect  and  distribute  the  pro- 
ceeds thereof  according  to  the  fbregoing  plan  of  trust  assign- 
ments for  mutual  benefit,  which  plan,  as  approyed  of  by  the 
United  Life  and  Accident  Insurance  Association,  I  hereby 
agree  to;  and  also  to  collect  for  me  my  one  equal  share  of 
each  and  all  certificates  included  in  the  same  trust  assign* 
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ment.  I  appoint  the  Fiducial  Agency  ray  attorney  in  Cacti 
irrevocable  for  all  purposes  connected  with  this  trust. 

"I  hereby  nominate  my  estate  of — to  be  the  beneficiaiy  ol 
one  e^ual  share  of  the  proceeds  of  the  above-described  certifi- 
cate upon  my  demise." 

Judgment  for  defendant,  and  plaintiff  appealed. 

/.  M.  Swearingen,  McCreery^  and  Rogerty  tiX  the  appellanL 

Edward  F.  Hayes^  T.  A.  Noble^  and  Harry  Wilbur^  for  the 
appellee. 

Paxson,  C.  J.  There  is  really  but  one  question  in  this 
case,  viz:  Was  the  "Tontine  Assignment,^  as  it  is  called,  a 
valid  and  lawful  contract?  The  plaintiff  contends  that  it 
was  not,  for  two  reasons:  1.  The  paper  is  not  an  assignment 
at  all,  and  passed  no  title  to  the  Fiducial  Agency;  and  2.  It  is 
a  wagering  contract  of  the  worst  character,  and  wholly  Toid. 

We  cannot  assent  to  either  of  these  propositions.  It  aj^ 
pears  Uiat  Laban  S.  Hooper  became  a  member  of  the  United 
Life  Insurance  Association,  appellee,  a  corporation  of  New 
York,  on  October  28,  1890.  His  policy  of  insurance  was  for 
ten  thousand  dollars,  payable  ninety  days  after  proof  of  his 
death.  The  said  Hooper,  and  nine  other  members  of  said 
association,  each  holding  a  policy  in  like  amount,  then  exe- 
cuted certain  papers,  called  the  **  Tontine  Assignment,"  to  the 
Fiducial  Agency,  which,  as  we  understand  it,  was  a  scheme  for 
the  distribution  of  the  proceeds  of  their  respective  policieap  im 
ease  of  death,  to  the  sorvivors. 

The  first  party  to  the  **  Tontine  Assignment'' to  die  was 
the  said  Laban  S.  Hooper,  wfae  died  Aognat  10,  ISSl,  initeB- 
tate,  unmarried,  and  without  issue,  leavio|;  as  his  heir  at  law 
his  mother,  the  appellant,  to  whom  letters  at  admniHtnitioa 
were  granted  on  August  31,  189L 

The  defendant  company  paid  the  entire  proceeds  of  Ijiban 
8.  Hooper's  policy  to  the  Fiducial  Agency  on  January  4, 189S^ 
The  company  had  previously  been  notified  of  appellanVe 
elaim  to  the  proceeds. 

We  think  the  '*  Tontine  Assignment^"  so  far  as  it  was  made 
for  the  purpose  of  creating  the  Fidocial  Agency,  a  trustee  to 
collect  the  share  of  Laban  S.  Hooper,  whatever  that  share 
should  be,  after  his  death,  was  a  valid  assignment.  As  be- 
tween this  plaintiff  and  the  defendant  company,  the  payment 
to  the  Fiducial  Agency  was  a  good  payment.    The  question  of 
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the  right  of  the  plaintiff  to  recover  in  an  action  against  the 
Fidnoial  Agenej  ia  not  before  \xa  and  is  not  decided. 

It  is  proper  to  remark,  however^  that  the  cases  which  have 
beeo  cited  in  regard  to  gambling  policies  have  little,  if  any^ 
application.  The  policy  in  question  was  not  a  gambling  pol- 
icy. It  was  taken  out  by  Mr.  Hoo^)er  on  his.  own  life,  and 
the  premium  was  paid  by  him.  It  was  held  in  Sootl  v.  Diclh 
mn^  108  Pa.  8t  6,  66  Am.  Rep.  192,  that  a  man  may  insure 
his  own  life,  paying  the  premium  himself,  for  the  benefit  of 
another,  who  has  no  insurable  interest,  and  that  such  a  trans- 
action ia  not  a  wagering  policy.  This  results  from  the  right 
which  a  man  has  to  dispose  of  hia  own  property.  In  this 
case  he  attempted  to  do  so  by  entering  into  the  tontine 
arrangement,  the  effect  of  which,  as  we  understand  it,  was  to 
distribute  the  amount  of  a  policy  in  case  of  a  member's  death 
among  the  auBviving  membera.  In  this  respect,  it  appears  to 
resemble  to  some  extent  a  conveyance  between  two  or  mora 
persons  as  tenants  in  common  with  a  right  of  survivorship. 
Upon  this  point,  however,  we  express  no  decided  opinion  at 
present.  All  we  hold  is^  that  the  payment  by  the  defendant 
company  to  the  Fiducial  Agency  waa  a  good  payment  aa  be- 
tween the  defendant  company  and  the  plaintiff. 

Judgment  affirmed. 

Lm  lasuaAVoa— IiuuBABis  Imtkrut. — A  man  nwy  iniare  bit  life  and 
Bake  Um  inMranoe  money  payable  to  whom  he  pleaee^  whether  ancb  per^ 
•on  baa  any  intbreat  in  hie  life  or  not^  provided  there  ia  no  arrangement  be- 
tween the  partiea  at  the  expense  and  for  the  benefit  of  the  peraon  deaignated 
aa  beneficiary*  aa  a  cover  for  a  mere  wagering  contract:  Extended  notei  to 
Morreil  v.  TrentoailnM.  dK,  67  Am.  Dec.  102;  Cvrrier  ▼.  Continenial  He.  In$. 
Oo^  62  Am.  Rep.  142;  and  Btufka^  etc  Aun.  t.  Stn^^  19  Am.  St.  Rep. 
78a.  A  member  of  the  Ancient  Order  of  United  Workmen  of  New  York 
can  legally  direct  the  ram  doe  at  hia  death  to  be  paid  to  a  stranger  who  haa 
BO  inaaiable  interest  in  hia  UEe:  8abm  T.  PUnmey,  134  N.  Y.  423;  30  Am. 
St.  Rap.  681.  Aa  to  tha  ralidity  of  an  aaeignment  of  life  inaarance  to  one 
who  haa  no  inaurable  intereat  in  the  life  of  the  inaored,  eee  the  extended 
aote  to  SquUabU  Uft  In».  Oo.  ▼.  Hmkwood,  18  Am.  St  Rep.  908. 
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NoBTHWBSTBBiir  Masonio  Aid  Assooiation  t;.  J0NB& 

(IM  PxmVTLTAllXA  BlATE,  M.] 

BmRT  Soonrn— Whstiob  Insukabob  CoMFANm.— AnaasocutioaBoi 
organiied  to  do  batineas  for  profit  or  gain,  bat  to  pecaniarilj  aid  tha 
widowi,  orphans,  hein,  and  deviteea  of  its  members,  is  not  an  inanrmiiea 
oompanj,  and  its  membership  oertifio&tes  are  not  contracts  of  insoranosu 

BUfinCIAL  A8S00IATI098 — ^DlSTRIBUTIOir  OF  MSMBBBaHIF  FuBDw — ^Wh«n  a 
oertificate  of  membership  in  a  benefit  society  provides  that  by  reason  ol 
membership  the  devisees,  or,  in  case  of  no  will,  the  heirs,  of  the  mem* 
ber  upon  his  death  are  to  receive  a  designated  snm,  and  a  member  hold- 
ing such  certificate  dies  without  children,  leaving  a  will  bj  which  he 
appoints  an  executor,  but  without  making  any  bequest  of  hia  benefit 
fund,  such  fund  will  be  distributed  to  his  legal  heirs  as  designated  by 
the  statute  of  distributions  to  the  exclusion  of  such  executor  and  tha 
creditors  of  the  estate  of  the  deceased. 

LiFB  Insuranob — Iksu&ablb  Imtebbst — Who  Mat  Bb  Bbwbtiotabtbb. — A 
person  has  such  an  insurable  interest  in  his  own  life  that  ha  may  insors 
it  for  the  benefit  of  his  heirs,  or  even  for  the  benefit  of  a  stranger. 

Bbnbfit  Sogibtibs— Wagbbibo  Gontraot. — A  certificate  of  memberslup  ia 
a  benefit  society  which  provides  that  the  devisees,  or,  in  caae  of  no  will, 
the  heirs,  of  the  member  upon  his  death  are  to  receiva  a  designated 
sum,  is  not  a  wagering  contract. 

Bbmbtit  Sooibtibs — BBNBm  Fund— Mbmbbb's  Ihtbrbst  nr. — Under  a  oer- 
tificate bf  membership  in  a  benefit  society  which  provides  that  the  de- 
visees, or,  in  case  of  no  will,  the  heirs,  of  the  member  upon  hia  death 
are  to  receive  a  designated  sum,  the  member  has  no  property  in  the 
fund  during  his  life.  He  has  only  a  power  of  appointment  by  will.  Li 
case  of  his  death  without  the  exercise  of  such  power  of  appointment 
except  to  name  his  executor,  neither  the  latter  nor  the  deceased's  cred- 
itors can  acquire  any  interest  in  the  benefit  fund*  It  must  be  distribatsd 
to  his  heirs  under  the  intestate  law. 

BwrBTiT  Absociatiobb— OoNruor  or  Laws— Dotributioh  or  Bbrbpit 
Fund. — When  a  member  of  a  benefit  society  organised  under  the  laws 
of  one  state  and  domiciled  therein  receives  ita  oertificate  of  member^ 
ship  providing  that  his  devisees,  or,  in  ease  of  no  will,  his  heirs,  aia  to 
receive  a  designated  sum  upon  his  death,  and  then  dies  while  domioiled 
In  another  state  without  making  a  will,  the  fund  to  which  his  heirs  aie 
entitled  must  be  distributed  to  them  as  provided  by  the  inteatate  laws 
of  the  latter  state,  unaffected  by  the  laws  of  the  state  of  the  domioile  of 
■aoh  society. 

/.  H.  Gendell,  Richard  P.  WhUe^  and  Jomph  P.  McCuUm^ 
for  the  appellanta. 

I9aae  D.  Yoewm  mul  WWiam  B.  Orawfordy  for  the  appelleeB. 

Thompson,  J.  '*  The  Northwestern  Masonic  Aid  Assooiation 
of  Chicago  was  incorporated  nnder  the  general  laws  of  the 
state  of  Illinois,  and  the  object  of  its  incorporation  was  to 
secure  pecuniary  aid  to  the  widows,  orphans,  heirs,  and 
devisees  of  deceased  members  of  said  association.*'    William 
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D.  Jones  of  Philadelphia,  on  October  19,  ▲.  d.  1885,  became 
a  member  of  this  aseociaiion,  and  received  three  division 
certificates  of  membership,  representing  an  aggregate  of  eight 
thonsand  five  hundred  dollars.  In  these  certificates  the 
association  agrees  and  promises  to  pay  the  amounts  contained 
in  them  ^*  to  the  devisees,  or,  if  no  will,  to  the  heirs  at  law  of 
William  D.  Jones."  On  July  23,  a.  d.  1890,  he  died,  leaving 
a  will  by  which  he  devised  to  his  wife  the  amount  of  a  certain 
policy  of  insurance,  directed  that  his  estate  be  converted  into 
cash,  and  the  proceeds  be  divided  between  his  wife  and 
certain  brothers  and  sisters.  Due  proof  was  made  to  the 
association  of  his  death,  and  the  amounts  contained  in  the 
certificates  thus  became  due  and  demandable.  The  fund, 
however,  having  been  claimed  by  the  executor  of  William  D. 
Jones,  deceased,  by  his  widow,  and  by  his  brothers  and 
sisters  and  nephews  and  nieces,  the  association  filed  its  bill 
praying  for  an  interpleader,  and  for  leave  to  pay  money  into 
courL  This  has  been  done,  and  the  fund  is  now  for  distribu- 
tion. The  executor  claimed  that  it  should  not  be  removed 
from  the  ordinary  course  of  administration  and  the  demands 
of  creditors,  because  the  contracts  were  insurances;  because 
heirs  as  such  have  no  insurable  interest,  and  even  if  this  money 
had  been  paid  to  them  it  could  have  been  recovered  from 
them  by  him,  and  a  fortiori  must  be  paid  directly  to  him; 
because  the  word  "  heirs"  should  be  construed  executor  or 
estate;  because  the  law  will  not  permit  the  removal  of  so 
large  a  sum  from  the  claims  of  creditors;  and  because  the 
executor  is  a  devisee  for  the  purposes  of  the  estate,  and  the 
money  comes  to  him  under  the  will. 

The  purpose  of  the  association  was  to  secure  pecuniary  aid 
to  the  widow,  orphans,  heirs,  and  devisees  of  deceased  mem- 
bers of  said  association.  The  testator  became  a  member  of 
it,  and  upon  his  death  the  amounts  of  the  certificates  were  to 
be  jMtid  to  his  devisees,  or,  in  case  of  no  will,  to  his  heirs. 
Under  the  laws  of  the  state  of  Illinois  such  an  association  is 
•not  an  insurance  company.  The  amendment  to  the  act 
under  which  the  asssociation  was  incorporated  expressly 
provides  that  **  associations  [such  as  this  one]  which  are 
intended  to  benefit  widows,  orphans,  heirs,  and  devisees  of 
deceased  members  thereof,  and  where  no  annual  dues  or 
preminms  are  required,  and  where  the  members  shall  receive 
no  money  as  profit  or  otherwise,  shall  not  be  deemed  insur- 
ance oompanies,''    The  association  was  not  organized  to  do 
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buBiness  for  profit  or  gain,  but  was  eetablislied  with  S'view  ta 
pecuniarily  aid  the  widows,  orphans,  heirs,  and  devisees  of  its 
members.  In  Commonwealth  y.  Equitable  Beneficial  Aean^ 
137  Pa.  St.  412,  Justice  Clark  said:  ^'Soch  societies  are 
rather  of  a  philanthropic  or  benevolent  character;  their  bene- 
ficial  features  may  be  of  a  narrow  or  restricted  character;  the 
motives  of  the  members  may  be  to  some  extent  selfish;  bot 
the  principle  upon  which  they  rest  is  founded  in  the  consid- 
erations mentioned.  These  benefits,  by  the  rale  of  their 
organization,  are  payable  to  their  own  unfortunate,  out  of 
funds  which  the  members  have  themselyes  contributed,  far 
the  purpose,  not  as  an  indemnity  or  security  against  loss,  but 
as  a  protective  relief  in  case  of  sickness  or  injury,  gt  to  pro* 
vide  the  means  of  a  decent  burial  in  the  event  of  death."* 
The  association  is  not  an  insurance  company,  nor  are  these 
certificates,  issued  by  it  in  the  state  of  Illinois,  contracts  of 
insurance. 

The  contention  that  the  heirs  have  no  insurable  interest, 
and  consequently  an  executor  has  a  right  to  the  fund,  and 
even  if  received  by  the  heirs  could  be  recovered  by  him,  has 
no  substantial  basis.  The  certificates  provide  that  by  reason 
of  membership  the  devisees,  or,  in  case  of  no  will,  the  heirs, 
are  to  receive  the  designated  sums.  That  a  person,  however, 
has  an  insurable  interest  in  bis  own  life,  and  can  insure  it  for 
his  heirs  or  even  for  a  stranger,  cannot  be  questioned;  ScoH 
y.  Dickson,  108  Pa.  St  6;  66  Am.  Rep.  192;  moomingtM.  eU. 
Ben.  Aesn.  v.  Blue^  120  III.  121;  60  Ap>  Rep.  668.  These 
contracts,  however,  were  made  in  good  faith,  without  any 
misrepresentation,  and  in  the  form  prescribed  by  the  laws  <rf 
the  state  in  which  they  were  made,  and  they  were  not  wager* 
ing  contracts  in  any  sense. 

It  is  contended  that  the  word  *^heirs^  should  be  construed 
executor  or  estate.  These  contracts  are  specifically  made  for 
heirs  or  devisees.  They  designate  a  class,  and  if  the  testator 
had  appointed  one  of  such  class  no  question  could  have  been 
raised  as  to  his  right  to  the  fund.  If  none  have  been  desjg^ 
nated  the  fand  must  necessarily  go  to  the  class.  The  fund 
is  now  in  the  court,  and  is  for  distribution  at  the  domidle  of 
the  decedent  The  word  '^  heirs,'*  while  perhaps  inaccurately 
used,  was  clearly  intended  to  mean  distributees  under  the 
intestate  law  of  his  domicile.  Where  the  word  ^heirs'*  in  a 
bequest  of  personalty  is  used,  unless  a  contrary  intent  is 
shown,  it  signifies  heirs  as  designated  by  tho  statute  of  dis» 
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tribution  of  decedent'e  domicile:  A»hton^$  Estate^  134  Pa.  St. 
890;  McK^'b  Appeal,  104  Pa.  St  671;  Eby'9  Appeal,  84  Pa. 
BU  24L 

The  testator  bad  no  property  in  the  fund  during  his  life; 
be  had  the  power  to  appoint  by  his  will  the  beneficiaries 
within  a  oeriain  class,  and  it  is  very  clear  that  the  word 
**  heirs"  was  not  intended  to  include  an  executor  or  adminis- 
trator as  among  that  class. 

It  was  contended  also  that  such  a  large  sum  could  not  be 
remoyed  from  the  claims  of  creditors.  When  these  certifi- 
cates were  issued  Jones  was  not  insolvent,  and  it  was  not 
intended  by  him  that  any  portion  of  his  estate  was  to  be 
placed  beyond  the  reach  of  his  creditors.  In  the  event  of  his 
death  the  sum  specified  was  to  be  paid  to  his  devisees  or  to 
his  heirs.  The  fund  in  fact  was  never  bis  property.  He  had 
power  of  appointment  only,  and  such  power  did  not  create 
any  property  in  him:  Cam^numweaUh  v.  Duffiddy  12  Pa.  St. 
279.  The  purpose  of  these  certificates  excludes  the  claim 
that  there  was  a^y  property  in  him.  The  charter  of  the 
association  provides  that  the  object  of  the  association  shall 
be  to  secure  pecuniary  aid  to  the  widows,  orphans,  heirs,  and 
devisees,  and  Jones  had  simply  the  power  to  devise  to  a  per- 
son of  the  class  for  whose  relief  the  association  was  organized. 
The  certifioates  cannot  therefore  be  said  to  settle  property 
free  from  bis  debts. 

It  waa  contended  that  the  money  is  payable  to  the  execu- 
tor as  devisee.  The  executor  is  not  one  of  the  class  of  bene- 
ficiaries named,  and  the  duty  to  collect  the  assets  of  the 
estate  to  pay  its  debts  cannot  make  him  such  a  devisee.  If 
he  were  such  devisee  and  received  this  money  it  would  in  fact 
go  to  the  oreditorB;  but  the  certificates  in  question  were  in- 
tended as  benefits  to  the  class  named,  and  the  funds  were 
thus  intended  to  be  placed  beyond  the  reach  of  creditors:  Mul' 
lifts  v.  Thompson^  51  Tex.  7;  Bown  v.  Catholic  Mut.  Ben.  Assn., 
33  Bun,  263;  Catholic  Mut.  Ben.  Assn.  v.  Priest,  46  Mich.  429; 
Worley  v.  Northtoestem  etc,  Assn.,  10  Fed.  Rep.  227. 

The  widow  of  the  decedent  claimed  the  entire  fund,  because 
the  certificates  were  executed  in  the  state  of  Illinois,  and 
under  the  laws  of  that  state  the  whole  personal  estate  where 
there  are  iio  children  descends  to  the  widow.  The  bill  in 
this  case  avers  that  an  application  was  made  by  William  D. 
Jones  of  Philadelphia;  the  certificates  recite  they  were  issued 
to  him  in  consideration  of  and  in  reliance  upon  the  agree- 
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ments  and  representations  made  in  the  applicaticm.  Thej 
were  thus  issued  to  him  as  a  citizen  of  PennBylvania,  and 
contained  a  promise  to  pay  to  his  devisees  or  his  heirs  at  law. 
The  fand  is  to  be  treated  for  purposes  of  distribatioQ  as  per- 
sonal property,  and  as  such  the  contracts  manifestly  in- 
tended that  the  distribution  of  it  should  be  according  to  the 
intestate  law  of  the  domicile  of  Jones.  To  hold  otherwise 
would  be  to  declare,  in  contracts  of  this  kind  made  in  differ* 
ent  states,  that  one  person  might  have  shifting  sets  of  heirs. 
The  statute  rule  of  Illinois  applies  only  to  persons  domiciled  in 
that  state.  Its  common-law  rule  is,  '*  that  personal  property 
has  no  rituSy  but  follows  the  person  of  the  owner,  and  is  dis- 
tributed according  to  the  intestate  laws  of  such  owner's  domi- 
cile ":  Richards  v.  MiUer^  62  111.  417.  As  Jones,  at  the  time 
of  his  death,  had  his  domicile  in  Pennsylvania  the  fund  in 
court  for  distribution  is  to  be  distributed  under  the  intestate 
laws  of  this  state,  and  the  widow  is  not  entitled  to  the  whole 
of  the  fund. 

Decree  affirmed  and  appeals  dismissed  at  cost  of  appel- 
lants. 


Bbnetit  SooiSTiBS—DisTDronoH  Bxrwnir  avd  iNsuaiKOB  Compahib.— 
.A  contract  of  insurance  is  a  purely  business  venture,  the  charactemtie  tei^ 
ore  of  which  is  the  granting  an  indemnity  against  loss  for  a  oonsideratioB; 
while  the  design  of  benevolent  societies  is  philanthropia  They  seek  not  to 
indemnify  but  to  accumulate  a  fund  from  the  eontribution  of  the  membera  to 
be  used  in  their  own  aid  or  relief  in  case  of  sickness,  injury,  or  death:  Cbat- 
monweaUh  r.  EqriitdbU  Beneficial  Aam.,  137  Pa.  St  412;  State  t.  Whiimore,  7S 
Wis.  332.  See  the  notes  to  the  following  cases  where  this  distinotion  ii 
discussed  at  length:  Chartrand  ▼.  Brace^  25  Am.  St.  Rep.  241;  Banter^  ete 
A$8n,  V,  Stapp,  19  Am.  St.  Rep.  781;  and  Otto  v.  Jounuymam  TaUon*  ete^ 
Union,  7  Am.  St  Rep.  161. 

LiFB  Inbubanok— Right  to  Imsurx  ior  Bbnsvit  ov  STaAvosB. — ^A  maa 
may  insure  his  own  life,  paying  the  premium  himself,  for  the  benefit  of  an- 
other who  has  no  insurable  interest  therein:  Bill  ▼.  United  Life  Ine*  itsna, 
154  Pa.  St  29,  ante  807,  and  note  with  the  cases  collected;  extended  note  to 
Batikere*  etc,  Assn.  v.  Stapp,  19  Am.  St  Rep.  787. 

Insubanox—Bbnevit  Sogibtt— -Intbbbst  ov  Membbb  ih  Tmm.^-Tho  in- 
sured member  of  a  mutual  benefit  society  has  no  interest  in  the  fond.  Ho 
has  simply  a  power  of  appointment^  which  if  not  exercised  becomos  inopera- 
tive, and  in  no  event  does  the  insurance  money  become  assets  of  his  ostata: 
RolUns  V.  Mcllattont  16  GoL  203;  25  Am.  St  Rep.  260,  and  note.  Upon  the 
failure  of  the  member  to  make  an  appointment^  the  fund  at  lus  death  ia  dis- 
tributed to  his  heirs  as  designated  by  the  charter  and  by-laws  of  tiio 
oiation  to  the  exclusion  of  his  executor  and  the  creditors  of  bio 
note  to  Bankers'  etc  Assn,  v.  Stapp,  19  Am.  St  Rep.  780. 
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[164  PxiiiiBTLYAifiA  State,  149.] 

Patxsrt^Notb  ov  Third  PBRsoN—QusmoN  iob  Jvbt.— Whether  or 
not  the  taking  of  the  notes  of  a  third  person  by  a  creditor  is  intended 
as  abeolnte  payment  of  the  debt  or  as  oollateral  seonrity  merely,  Is  a 
question  of  fact  dependent  npon  whether  or  not  an  aotnal  agreement  to 
tiiat  effect  is  made  by  the  parties. 

Patmknt— EyiDSMOX  oy. — When  a  creditor  accepts  a  certain  amonnt  from 
his  debtor  in  payment  of  the  debt  and  the  remainder  in  the  notes  of 
third  persons,  a  simple  receipt  given  by  him  to  the  debtor  for  the  total 
amonnt  represented  by  the  cash  and  the  notes  is  some  evidence  to  bo 
considered  by  the  jnry  that  the  notes  are  taken  as  an  absolute  payment^ 
bnt  it  is  very  feeble.  " 

PATmHT— NoTB  ov  Third  Prbson.— The  mere  acceptanoe  by  a  creditor 
from  a  debtor  of  the  note  of  a  third  person,  to  the  creditor's  order^  for 
a  pre-existing  indebtedness,  is  not  absolnte,  bnt  merely  conditional  pay* 
menti  defeasible  on  the  dishonor  or  nonpayment  of  the  note. 

PATifxirr— NoTB  or  Third  Pkbsov.— When  the  note  of  a  third  person  isra- 
oeiTcd  by  a  creditor  the  burden  of  proving  that  It  was  accepted  In  pay* 
ment  of  a  debt  is  upon  the  debtor. 

Assumpsit  on  a  building  contract.  Bnsch  owed  Shepherd 
$1,405  balance  on  a  building  contract.  The  former  accepted 
from  the  latter  $425  in  cash  and  two  promissory  notes  of  a 
third  person  for  $600  each,  they  being  taken  at  a  discount  of 
two  per  cent  from  their  face,  and  gave  a  receipt  for  $1,406. 
This  receipt  did  not  contain  anything  showing  that  the  notes 
were  taken  in  absolute  payment  of  so  much  of  the  debt,  but 
merely  acknowledged  the  receipt  of  $1,406  ''on  account  of 
contract  for  plastering."  Shepherd  recovered  a  judgment  for 
$1,069,  and  Buseh  appealed. 

George  L.  Crawford  and  Henry  0.  LaugUin^  for  the  appel- 
lant. 

Charles  A  Chase  and  Charles  C.  lAsier^  for  the  appellee. 

Obbsn,  J.  The  question  whether  the  two  notes  for  five 
hundred  dollars  each  were  taken  as  absolute  payment  of  that 
amount  of  the  debt  due  by  the  defendant  to  the  plaintiff  was 
a  pure  question  of  fact  dependent  upon  whether  an  actual 
agreement  to  that  effect  was  made  by  the  parties.  It  was,  of 
course,  for  the  exclusive  determination  of  the  jury.  The 
learned  court  below  very  correctly  instructed  them  as  to  their 
duty  and  as  to  the  character  of  the  question  they  were  to  de- 
cide. The  whole  subject  was  left  entirely  to  them,  and  they 
found  that  the  notes  were  not  taken  as  payment,  and  an  ex* 
amination  of  the  testimony  convinces  us  that  they  could  not 
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have  done  otherwise.  The  only  written  evidence  Bubmitied 
by  the  defendant  in  support  of  his  contention  was  the  receipt 
for  fourteen  hundred  and  five  dollars  on  account.  It  is 
conceded  that  only  four  hundred  and  twenty*fiTe  dollan 
was  paid  in  caeh  and  the  remainder  was  made  up  by  the 
amount  of  the  notes,  as  is  a  very  common  practice  in  the  basi* 
ness  world,  when  notes  or  other  obligations  are  delivered  in 
making  a  payment.  But  it  by  no  means  foIlowSi  from  the 
mere  fact  of  a  receipt  having  been  given  for  the  gross  snm 
represented  by  the  cash  and  paper,  that  the  paper  is  accepted 
as  absolute  payment.  That  depends  upon  actual  agreement 
In  determining  that  question  the  receipt  is  some  evidence  and 
is  to  be  considered,  just  ae  the  court  below  instructed  the  j orj 
in  this  case.  But  when  the  receipt  is  intended  to  be  proof  of 
an  agreement  to  receive  the  paper  of  third  persons  as  absolute 
payment  of  that  much  in  money  it  ought  to  say  so.  This  rs- 
eeipt  says  nothing  upon  that  subject,  and  therefore  is  very 
feeble  proof  in  support  of  such  a  contention. 

The  teetimony  of  the  plaintiff  on  the  trial  is  a  complete  an- 
swer to  it,  if  believed  by  the  jury,  and  the  verdict  in  his  &¥Qr 
is  conclusive  that  bis  testimony  was  believed* 

As  to  the  .mere  acceptance  of  >he  notes,  and  its  effect  upos 
the  main  question,  a  single  citation  from  one  of  our  recent 
decisions  is  sufficient*  In  the  case  of  ffolmei  v.  Briggs^  131 
Pa.  St.  233,  17  Am.  St.  Rep.  804,  the  present  chief  justice 
said, ''  Nothing  is  better  settled  than  that  in  the  absence  of 
any  special  agreement  to  the  contrary  the  mere  acceptance 
by  a  creditor  from  his  debtor  of  tbe  note  or  check  of  a  third 
person,  to  the  creditor's  order,  for  a  pre-existing  indebtedness, 
is  not  absolute,  but  merely  conditional  payment,  defeasible* 
on  the  dishonor  or  nonpayment  of  the  note  or  check,  and  in 
that  event  the  debtor  remains  liable  for  his  original  debt" 

In  League  v.  Waring^  85  Pa.  St.  244,  we  held  that  where  the 
draft  of  a  third  party  is  received  by  a  creditor  from  his  debtor 
for  a  pre-existipg  debt,  the  presumption  is  that  it  was  received 
as  a  conditional  payment,  unless  there  was  an  agreement  that 
it  was  to  be  an  absolute  payment,  and  the  burthen  of  proving 
such  an  agreement  is  upon  the  debtor. 

There  is  no  merit  in  the  fourth  assignment  of  error,  and  if 
tliere  were  it  is  of  too  trifling  effect  to  justify  a  xeversal  on 
that  ground. 

Judgment  affirmed. 
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Paxmekt  with  Nou  or  Thibd  Psbaok— How  Tab  Gqoix— rbi  tke  ab- 
sence of  any  special  agreement  to  the  contrary,  the  mere  aoceptaaeo  bjr« 
eroditor  from  his  debtor  of  the  check  or  note  of  a  third  person  for  a  pre-ez- 
lating  debt  is  not  absolate,  bat  merely  eoadtttonalt  payneat,  dtleaaibU  on 
ito  dishonor  or  nonpayment:  Bolmea  ▼.  Briggs^  131  Pa.  St.  233;  17  Am,  St. 
Aep.  9Mki  Briff^B  v,  HUmn,  118  Pa.  St.  283;  4  Am.  6t  Rep.  697,  and  note; 
CkaidweU  ▼.  Bull,  49  Ark.  608;  4  Am.  Bt  Bep.  8i;  Taylor  ▼•  Camter,  41 
Mima,  722;  97  Am.  Dee.  419,  aud  note;  Btrry  v.  Oiifin,  10  Md.  87;  60  An. 
Dec.  123;  Glenn  v.  SmUh,  2  Qill  ft  J.  493;  20  Am.  Deo.  45%  and  note; 
i^iiapseo  Im,  Co,  ▼.  Smith,  6  Har.  ft  J.  166;  14  Am.  Dec  268;  BarrelU  ▼• 
JBrtnmn^  1  McCord,-449;  10  Am.  Deo.  683,  and  note. 

Patmbnt  bt  Kotb  of  Third  Psbson^Burdbn  ov  PBOOV.^-The  taking 
fil  a  n^otiable  note  of  a  third  person  for  an  existing  debt  is  prima /aeie  jMf* 
Biftiit,  and  the  burden  of  proof  to  the  contrary  is  on  the  oreditorx  SmUk  t. 
BeOger,  68  Ind.  254;  34  Am.  Rep.  256;  W/utbeck  v.  Van  Nesa,  11  Johna. 
400;  6  Am.  Dec.  388,  and  note;  Gibson  ▼.  Tobey,  46  N.  Y.  637;  7  Am.  Rep. 
397.  The  delivery  of  the  note  of  a  third  person  by  a  debtor  to  his  creditor, 
dxawa  to  the  ceeiUtor's  order,  withont  indorsing  it,  does  not  ereate  the  pre* 
•amption  of  absolute  paymenti  but  the  presumption  is  that  the  note  is  eol« 
lateral  security  and  that  the  debtor  oontinaea  liable:  MuiUar  w.  Moid,  08 
Fa.  St.  13;  42  Am.  Bep.  610. 


King  v.  Philadbij^hdi  Companz* 

PM  PDnVTLTAlflA  8TATB,  160.] 

CovarnruTioNAL  Law— UNCoirsTTTnTioNAL  Statute— Wbbit  Munioipax. 
Work  haa  been  done  by  virtue  of  municipal  authority  and  in  strict 
oonformacnoe  with  an  existing  statute,  the  legality  of  such  work  cannot 
be  questioned  after  ita  completion  because  the  statute  vnder  which  it 
was  done  has  since  been  judicially  declared  unoonstitntioDaL 
CoMsnruTioNAL  LAW^MaNiciPAL  Work  CoxpLBriD  Undxb  Colob  ov 
Lawtql  Authoritt  and  an  existins^  statute  must  thereafter  bo  regarded 
aa  lawfully  done. 

Constitutional  Law— Work  Doni  Under  nMcoNsnTonoNAL  Law.— 
Acts  done  by  public  officers  under  statutory  authority  ara  valid,  al> 
though  such  statute  is  subsequently  declared  void. 

QmcBRS  db  Faoto. — Aors  ov  OmoxBS  de  fado  are  invalid  when  they 
concern  themselves,  but  are  valid  when  they  ooncem  the  pnblio  or  the 
rights  of  strangers  and  third  persona  who  have  an  intereit  in  the  acta 
done. 

OONSTITOTIONAL    LaW— ACFS  DOBB   BT    DB    FaOTO  O1FICBB8    UnDBB    Un- 

OON8TITDTIONAL  SxATUTB.  ~ Acts  performed  by  officers  de  facU>  in  tho 
exercise  of  their  official  functions  and  strictly  within  the  limita  of  an 
existing  statute  are  not  illegal  althoagh  aaoh  law  ia  afterwards  judi- 
cially declared  unconstitationaL 

Bnx  in  equity  to  restrain  the  maintenance  of  gas-pipes  in 

the  streets  of  a  city.    Judgment  lor  the  plaintiff}  defendant 

appealed. 

AM.  ar.  Bar.,  Toi*  ZXXV.  -^O 
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William,  ScoU^  John^  DaluO,  and  George  B.  Gordon^  far  Urn 
appellant 

George  W.  GtUhriet  for  the  appellee. 

Qrxbn,  J.  It  is  not  at  all  questioned  that  the  prooeedingp 
for  laying  out  and  opening  Negley  avenue  as  one  of  the 
streets  of  the  city  of  Pittsburgh  were  entirely  regular  and 
according  to  law  in  all  respects.  An  ordinance  by  the  select 
and  common  councils  of  the  city  was  passed  July  11,  1887, 
ordaining  and  enacting  that  Negley  avenue  be  located  by  cei^ 
tain  designated  courses  and  distances  and  of  a  width  of  fifty- 
seven  feeL  Another  ordinance  was  enacted  December  27, 
1887,  relocating  the  avenue  for  a  portion  of  its  distance,  also 
by  courses  and  distances  expressed  in  the  ordinance.  On  the 
12th  of  March,  1888,  an  ordinance  was  enacted  aathorixing 
and  directing  the  city  engineer  to  survey  and  open  Negley 
avenue  from  Bryant  street,  at  a  width  of  fifty-seven  feet  in 
accordance  with  the  plan  on  file  in  the  city  engineer's  office, 
in  pursuance  of  the  ordinance  of  December  27,  1887.  Ther^ 
upon  viewers,  appointed  by  the  court  of  common  pleas  of 
Allegheny  county,  and  authorized  by  the  ordinance  of  March 
12,  1888,  proceeded,  after  due  notice  to  all  parties  interested, 
to  assess  the  damages  and  benefits  occasioned  by  the  opening 
of  the  street,  and  made  report  of  their  proceedings  in  that 
regard,  stating  the  damages  they  had  ascertained  tobe  sufTered 
by  property-owners  whose  lands  were  taken,  and  the  benefits 
conferred  upon  other  landowners  to  whom  the  opening  of  the 
street  was  an  advantage.  This  report  was  made  on  Novem- 
ber 17,  1888,  and  was  accompanied  by  a  carefully  prepared 
draft  showing  the  location  of  Negley  avenue  from  Bryant 
street  to  Butler  street,  with  the  names  of  the  owners  along  the 
line  and  the  boundaries  oi  their  several  properties,  and  thia 
draft  or  plan  was  duly  read  and  approved  in  common  coun- 
cil on  November  26,  1888,  and  in  select  council  on  December 
10, 1888.  After  this  was  done  all  the  owners  who  were  assessed 
for  benefits,  including  Alexander  King,  the  father  of  the  pres- 
ent plaintiffs,  paid  into  the  city  treasury  the  several  amounts 
assessed  against  them,  and  the  city  thereupon  paid  to  all  the 
property-owners  who  had  sustained  damages  by  the  opening 
of  the  street  the  full  amounts  of  the  sums  awarded  to  them 
respectively. 

The  defendant  was  duly  authorized  by  its  charter  and  by 
ordinance  of  the  city  councils  to  lay  its  pipes  in  and  open 
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tbe  streetB  of  the  city.  When  they  were  about  to  lay  them 
they  applied  to  the  chief  of  the  department  of  public  works 
of  the  city  of  Pittsburgh,  to  receive  instructions  as  to  where 
they  should  lay  their  pipes  in  this  part  of  the  city.  Accord- 
ing to  the  undisputed  testimony  before  the  master,  he  directed 
that  they  should  go  through,  and  occupy  Negley  avenue  for 
that  purpose,  assuring  the  defendant  that  the  street  was 
opened,  and  that  they  could  occupy  it  for  that  purpose.  In 
pursuance  of  this  instruction  they  surveyed  and  located  the 
line  upon  which  to  lay  their  pipes  through  this  street,  and  did 
lay  them  accordingly.  At  that  time  no  question  was  raised 
as  to  the  legality  of  their  action.  The  constitutionality  of  the 
law  of  June  14,  1887,  Public  Law,  386,  had  not  then  been 
called  in  question.  The  pipes  were  laid  in  the  fall  of  1889 
and  it  was  not  until  January  22,  1891,  that  a  proceeding  in 
the  courts  was  commenced  to  test  the  validity  of  the  act  of 
1887.  The  report  of  the  board  of  viewers  was  never  questioned 
or  contested  by  exceptions,  appeal,  or  in  any  other  manner. 
The  fences  crossing  the  line  of  the  new  street  were  not  removed 
by  the  city  authorities,  and  the  street  was  not  thrown  open 
to  travel  at  the  time  tbe  defendant  laid  its  pipes,  but  in  all 
other  respects  the  proceedings  for  laying  out  and  opening  the 
street  were  completed  and  had  been  so  since  December,  1888. 
It  is  now  objected  against  the  legality  of  the  action  of  the 
defendant  in  laying  its  pipes,  that  the  city  government  had 
no  power  to  proceed  in  the  opening  of  this  street,  because  the 
act  of  1887  was  unconstitutional  in  certain  respects.  However 
this  contention  might  suffice  to  prevent  the  city  from  laying 
out  and  opening  streets  in  the  future,  it  does  not  follow  by 
any  means  that  it  will  suffice  to  overthrow  such  work  pre- 
viously done  under  color  of  the  authority  conferred  by  the 
act.  If  no  question  of  the  constitutional  power  of  a  city  to  do 
municipal  work,  such  as  the  opening  or  grading  and  paving 
of  streets,  the  construction  of  drains  and  sewers,  the  erection 
of  municipal  buildings,  the  introduction  of  gas  and  water 
works,  arises  until  years  have  elapsed  after  such  work  is  done, 
it  could  not  be  tolerated  that  because  the  power  is  ultimately 
held  to  have  been  in  excess  of  the  lawful  authority  of  the  city, 
that  such  streets  must  be  closed  and  abandoned,  or  the  sewers 
and  drains  destroyed,  or  the  gas  and  water  works  closed, 
or  the  municipal  buildings  torn  down*  Such  municipal 
works  having  been  done  under  color  of  lawful  authority, 
when  no  question  as  to  the  validity  of  the  authority  was 
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zaified,  must  be  regarded  as  JawfuUy  done.    The  <q>eniiig  ol 

a  street  ordinarily  ia  followed  by  the  erection  of  buildings  on 
both  aides,  by  the  laying  of  gas  and  water  pipes,  and  the  eon- 
sir  action  of  Be  were.  If,  after  all  this  has  taken  place,  it  is 
discovered  and  judicially  decided,  that  the  law  under  which 
the  municipal  authorities  have  acted  in  the  premises  is  nn- 
constitutional,  surely  it  cannot  be  that  all  the  improvementSi 
works  and  buildings,  carried  on  and  constructed  under  appar- 
ent legal  authority,  must  be. abandoned  or  destroyed. 

There  is  a  very  well-established  principle  applicable  to  such 
oases,  which  holds  valid  the  acts  done  by  persons  exercising 
ofiBcial*  functions,  by  virtue  of  legislative  authority,  which  is 
subsequently  declared  void.  Thus  in  Clark  v.  Commonwealth^ 
29  Pa.  St.  129,  where  a  person  had  been  convicted  of  murder 
in  the  first  degree,  and  had  pleaded  to  the  jurisdiction  of  the 
eourt  that  tried  and  sentenced  him,  that  the  presiding  judge 
bad  not  been  lawfully  elected  under  the  provisions  of  the  con- 
stitution, we  held  that  the  title  of  the  judge  to  his  office  could 
not  be  called  in  question  by  a  private  suitor,  but  only^by  the 
commonwealth,  that  he  was  a  judge  defaeto^  and  as  against 
all  parties  but  the  commonwealth  a  judge  de  jure  also.  It 
was  said  by  Mr.  Justice  Woodward,  in  delivering  the  opinion, 
that,  **  the  notion  that  the  functions  of  a  public  officer,  or  of 
a  corporation  existing  by  authority  of  law,  can  be  drawn  in 
question  (I  do  not  mean  as  to  the  mode  of  their  exercise,  but 
as  to  their  right  of  existence),  except  at  the  pleasure  of  the 
sovereign,  is  a  mistake  that  springs  from  the  too  prevalent 
misconception  that  it  is  the  duty  of  everybody  to  attend  to 
public  affairs." 

In  Campbell  v.  Commonwealihy  96  Pa.  St.  844,  in  an  indict- 
ment for  arson,  a  question  was  raised  in  this  court  as  to  the 
title  of  the  two  associate  judges  to  their  office  under  the  con- 
stitution of  1874.  The  defendants  were  convicted  and  sen- 
tenced, and  in  this  court  they  claimed  that  the  oyer  and 
terminer  which  sentenced  them  was  not  a  legally  constituted 
court,  but  we  declined  to  entertain  the  question,  on  the  ground 
that  the  associates  were  judges  dejacto.  Mr.  Justice  Mercur 
said:  '*  Under  due  forms  of  law  they  hold  their  offices  by  title 
regular  on  its  face.  They  are  performing  the  duties  thereby 
imposed  on  them  and  enjoying  the  profits  and  emoluments 
thereof.  Thus  they  are  judges  de  fax:io^  and  as  against  all 
parties  but  the  commonwealth  are  judges  dejure.  Having  at 
least  a  colorable  title  to  these  offices  their  right  thereto  can- 
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Bot  be  questioned  in  any  other  form  than  by  a  quo  vHirranto 
at  the  suit  of  the  commonwealth."^ 

In  Key9er  v.  McKistan^  2  Bawle,  139,  flie  action  was 
brought  by  the  commissionerB  of  a  county  against  the  county 
treasurer  and  his  sureties  on  the  treasurer's  bond|  and  it  was 
alleged  in  defense  that  the  plaintiffs  had  never  taken  the 
oath  of  office  required  by  law,  and  were  therefore  disqualified 
to  act  in  their  official  capacity,  or  to  maintain  the  action. 
Rogers,  J.,  conceding  that  the  oaths  were  never  taken,  said: 
*'  The  rule  which  governs  the  case  is,  that  the  commissioners 
who  appointed  the  treasurer  were  officers  ds  facto^  since  they 
came  into  their  office  by  color  of  title.  It  is  a  well-settled 
principle  of  law  that  the  acts  of  such  persons  are  valid  when 
they  concern  the  public,  or  the  rights  of  third  persons  who 
have  an  interest  in  the  act  done:  People  v.  CoUins^  7  Johns. 
Bep.  554;  King.Y*  Lisle^  Andrews,  163.     And  this  rule  has 

beenadopted  to  prevent  a  failure  of  justice The  reason 

given  for  the  rule  is  most  satisfactory.  That  the  act  of  an 
officer  de  facto  where  it  is  for  his  own  benefit  is  void,  because 
he  shall  not  take  advantage  of  his  want  of  title,  which  he 
must  be  cognizant  of;  but  where  it  is  for  the  benefit  of 
strangers,  or  the  public,  who  are  presumed  to  be  ignorant  of 
sucli  defect  of  title,  it  is  good:  Cra  Eliz.  699;  King  v.  Lisle^ 
Andrews,  163;  Hippsly  v.  Tucke,  2  Lev.  184.'* 

In  Riddle  r.  Bedford  County^  7  Serg.  <b  B.  886,  this  court 
said,  Duncan,  J.:  "There  are  many  acts  done  by  an  officer 
de  facto  which  are  valid.  They  are  good  as  to  strangers,  and 
all  those  persons  who  are  not  bound  to  look  further  than  that 
the  person  is  in  the  actual  exercise  of  the  office,  without  in« 
vestigating  his  title." 

To  the  same  effect  are  Kingsbury  v.  Ledyard^  2  Watts  &  S. 
41;  and  Oregg  Tp.  v.  Jamison^  55  Pa.  SL  468. 

Applying  these  principles  to  the  present  case  it  will  be  seen 
that,  the  proceedings  for  the  extension  and  opening  of  Negley 
avenue  were  conducted  in  a  regular  and  orderly  manner,  by 
the  select  and  common  councils,  of  the  city  of  Pittsburgh,  who 
were  officials  in  the  actual  exercise  of  their  functions^  One 
of  the  instrumentalities  employed  was  the  board  of  viewers, 
wha  were  also  tha  properly  constituted  offioers-  tor  that  pvo 
pQflej.aaeonling  to  the  law  supposed  to  be  applicable  to  tbm 
case.  These  several  officials,  acting  in  theirofficial  capacity, 
carried  through  to  completion  all  the  proceedings  necessary 
to  the  extension  and  opening  of  the  avenue  for  public  use. 
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The  ooandls  in  their  official  eapacity  gave  oonsent  to  the 
occapanoy  of  the  avenue  by  the  defendant  for  the  purpose  of 
laying  their  pipes.  The  chief  of  the  department  of  pablie 
works,  the  proper  officer  for  that  parpose,  not  only  gave  con- 
sent, but  gave  directions  to  the  defendant  to  occupy  Negley 
avenue  in  laying  its  pipes.  All  of  these  officials  held  their 
offices,  and  exercised  their  functions,  so  far  as  the  proceed- 
ings in  regard  to  the  extension  and  opening  of  Negley  avenue 
were  concerned,  in  strict  conformity  with  the  law  as  it  was 
written.  With  those  proceedings  the  defendant  had  nothing 
to  do,  but,  acting  in  perfectly  good  faith,  so  tkr  as  appears 
upon  this  record,  did  the  acts  complained  of  in  the  plaintiff's 
bill  in  the  matter  of  laying  their  pipes.  In  our  opinion  it  is 
not  practicable  to  hold  that  their  acts  in  the  premises  were 
entirely  illegal  and  void.  They  were  not  responsible  for  the 
law  as  it  stood,  nor  were  they  responsible  for  errors  or  defectSy 
if  there  were  any,  in  the  exercise  of  the  official  functions  of 
the  several  city  officials.  They  had  a  right  to  assume  that 
the  officials  whose  action  was  involved  were  legally  consti- 
tuted officials,  with  full  power  to  do  just  what  they  did  do^ 
with  regard  to  the  subject  of  the  present  contention. 

Nor,  even  if  there  were  some  defects  in  the  manner  in  which 
the  pipes  were  laid,  would  those  defects  suffice  to  invalidate 
the  entire  action  of  the  defendant  in  laying  their  pipes.  The 
defendant  can  easily  be  compelled  to  relay  any  portions  of  its 
pipes  which  are  defectively  laid.  We  do  not  oonsider  that 
any  question  of  estoppel  arises  against  the  plaintiff  by  reason 
of  the  payment  by  him  of  the  assessed  benefits.  We  decide 
the  case  upon  the  ground  that  there  was  a  compliance  with 
the  existing  law  in  the  laying  of  the  pipes,  and  that  the  de- 
fendant is  not  responsible  for  the  law  of  1887,  or  for  its  want 
of  conformity  to  the  constitution.  Acting  within  the  limits 
of  that  law,  and  by  the  sanction  of  the  properly  constituted 
officials,  who  were  officers  de/acto  in  the  exercise  of  their  offi- 
cial functions,  they  are  protected  from  an  allegation  of  ille- 
gality in  their  action. 

Decree  reversed,  and  bill  dismissed  at  the  costs  of  the 
plaintiffs.  

UHOOHsmunovAL  STATurs—AorB  Dova  UNDxas  8m  Drnm  t.  JMbi^ 
147  Pa.  Si.  11;  80  Am.  St  Rep.  706,  and  nofe«;  and  Mpeoially  th« 
graphic  note  to  Kelly  r.  BemU,  64  Am.  Dea  6K 

OmoBRs  DB  Facto— Effbot  ov  Acts  or.— The  acta  of  dt/aeto 
so  far  aa  they  invoWe  the  interests  of  the  public  or  third  peraona*  aia  Talidi 
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Jfagneam  t.  (%  ^  Fremont^  80  Neb.  848;  27  Am.  St.  Bep.  480^  aad  aoiti 
&frmau  r.  FwpU,  17  Gd.  690,  81  Am.  8t  Bep.  860;  b«t  the  aete  of  noh 
mtk  officer  are  invalid  M  to  himielf:  Note  to  JETiUrea  t.  Ife/iitlra^  19  Aa.  ]>Mb 
See  alao  the  extended  note  to  tMfi  t.  ^eni<<  64  Am.  Dim  61 
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CUMusBS—GoNNXonKO— BioiirNiiro  ov  Liabiutt  07.— The  liability  of  % 
eonnecting  oarrier  does  not  begin  and  the  daty  of  the  fint  oarrier  is  nol 
completed  until  there  has  been  an  actual  delivery  to  the  oonnectin|| 
oarrier. 

Mastsr  and  Skrvant— Ck)irNxonNo  Cabrisrb— Fsllow-Sibvants.— 
When  the  delivery  of  goods  to  a  connecting  carrier  is  not  intended  to 
take  place  at  a  point  where  two  railroads  meet,  but  in  the  yards  of  th» 
connecting  carrier  beyond  snch  point  the  operation  of  trains  by  the  de« 
livering  oarrier  in  the  yards  of  the  connecting  oarrier  is  not  the  per* 
formance  of  a  dnty  required  of  the  latter  company.  The  employees  of 
the  two  companies  in  sach  yards  are  not  fellow-servants  so  as  to  relieve 
the  delivering  oarrier  from  liability  for  negligenoe  in  injuring  an  em- 
ployee of  the  connecting  carrier. 

llAflTCB  AMD  SBavAMT—NsoLioBNCs  OV  CoMNicrnro  Oarbixb— Fbllow- 
8KBVANT8. — A  car  inspector  employed  by  a  connecting  oarrier  and  at 
work  in  its  railroad  yard  is  not  also  the  employee  of  another  carrier 
delivering  a  car  in  snch  yard  for  transportation  by  the  oonneoting  oar^ 
rier,  especially  when  the  delivery  of  snch  oar  has  been  completed  by 
placing  it  npon  the  siding  of  the  connecting  oarrier  as  is  cnstomary  in 
the  nsnal  course  of  business  between  the  two  oompanies,  and  the  train 
hands  delivering  it  have  started  back,  but  upon  discovering  that  it  is 
not  fully  upon  the  siding,  return  and  move  it^  thus  injuring  such  oar 
inapeotor.  The  employees  of  the  two  companies  are  not  fellow-servants, 
and  the  delivering  carrier  is  liable  for  the  negligenoe  of  its  employees. 

HaoLiourai — ^Whsm  a  Qctsstidn  vor  Jvbt. — ^If  there  is  reasonable  doubt  as 
to  the  facts  or  the  inferences  to  be  drawn  from  them,  the  question  ol 
negligeuoe  is  solely  for  the  jury  to  determinOi 

TBB0PAB8  to  recover  for  the  death  of  plaintiff's  hasband 
caused  by  the  negligence  of  the  employees  of  a  railroad  oom* 
pany.    Judgment  for  defendant,  plaintiff  appealed. 

TF.  0.  Shipman  and  J.  0.  MerriU^  for  the  appellant 
Edvfard  J.  Fox^  for  the  appellee. 

Thompson,  J.  At  South  Easton  the  Lehigh  Valley  Bail- 
road  Company  has  a  yard  in  which  are  sidings  for  the  recep- 
tion of  its  trains.  Its  yardmaster  designates  by  signals  the 
sidings  to  which  trains  are  to  be  sent  The  appellant's  hus- 
band was  employed  by  it  as  an  inspector  of  cars  in  this  yard. 
On  June  80, 1891,  the  Central  Railroad  Company  of  New  Jer- 
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The  ooanens  in  their  official  capacity  gave  consent  to  the 
occupancy  of  the  avenue  by  the  defendant  for  the  pnrpoee  of 
laying  their  pipes.  The  chief  of  the  department  of  public 
works,  the  proper  officer  for  that  purpose,  not  only  gave  oon* 
sent,  but  gave  directions  to  the  defendant  to  occupy  Negley 
avenue  in  laying  its  pipes.  All  of  these  officials  held  their 
offices,  and  exercised  their  functions,  so  far  as  the  proceed* 
ings  in  regard  to  the  extension  and  opening  of  Negley  avenue 
were  concerned,  in  strict  conformity  with  the  law  as  it  was 
written.  With  those  proceedings  the  defendant  had  nothing 
to  do,  but,  acting  in  perfectly  good  faith,  so  £Bir  as  appears 
upon  this  record,  did  the  acts  complained  of  in  the  plaintiff's 
bill  in  the  matter  of  laying  their  pipes.  In  our  opinion  it  is 
not  practicable  to  hold  that  their  acts  in  the  premises  were 
entirely  illegal  and  void.  They  were  not  responsible  for  the 
law  as  it  stood,  nor  were  they  responsible  for  errors  or  defects, 
if  there  were  any,  in  the  exercise  of  the  official  functions  of 
the  several  city  officials.  They  had  a  right  to  assume  that 
the  officials  whose  action  was  involved  were  legally  consti- 
tuted  officials,  with  full  power  to  do  just  what  they  did  do^ 
with  regard  to  the  subject  of  the  present  contention. 

Nor,  even  if  there  were  some  defects  in  the  manner  in  which 
the  pipes  were  laid,  would  those  defects  suffice  to  invalidate 
the  entire  action  of  the  defendant  in  laying  their  pipes.  The 
defendant  can  easily  be  compelled  to  relay  any  portions  of  its 
pipes  which  are  defectively  laid.  We  do  not  consider  that 
any  question  of  estoppel  arises  against  the  plaintiff  by  reason 
of  the  payment  by  him  of  the  assessed  benefits.  We  decide 
the  case  upon  the  ground  that  there  was  a  compliance  with 
the  existing  law  in  the  laying  of  the  pipes,  and  that  the  de- 
fendant is  not  responsible  for  the  law  of  1887,  or  for  its  want 
of  conformity  to  the  constitution.  Acting  within  the  limits 
of  that  law,  and  by  the  sanction  of  the  properly  constituted 
officials,  who  were  officers  ds/acto  in  the  exercise  of  their  offi- 
cial  functions,  they  are  protected  from  an  allegation  of  ille- 
gality in  their  action. 

Decree  reversed,  and  bill  dismissed  at  the  costs  of  the 
plaintiffs.  

UHOOHsmunovAL  SrATUTC—AorB  Dohi  UnDxas  8m  Dmm  r.  JMIm^ 
147  Pa.  Si.  11;  80  Am.  St  Rep.  70S,  and  note;  sad  Mpeoially  the 
graphic  note  to  Kelly  r.  Bemk,  64  Am.  Dea  61. 

OFnoBRs  DB  FACro^ErFKOT  ov  Acts  of. — ^The  acta  of  de/aeto 
so  far  aa  they  invoWe  the  interests  of  the  public  or  third  peraona*  an  validt 
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Magneam  t.  OUif  pf  FrematU,  80  Neb.  848;  27  Am.  8^  Rep.  480^  aad  aoCei 
Oanmrn  r.  PmtpU,  17  Gd.  690,  81  Am.  8t  Bep.  860;  but  the  aete  of  noh 
an  officer  are  mralidM  to  Umielf:  ^cU  io  Hildreik  t,  Mclniirt,  19  Aa^lhtk 
6a.    See  elao  the  extended  note  to  KeOif  t,  Bendtt  64  Am.  Dim  61 


Vannatta  V.  Central  Railroad  Company, 

[154  PuniBTLYAMIA  STATE,  202.] 

GABBiBBS^CoxNxonKO— BBOorNnio  ov  LiABiUTT  07.— The  liability  of  a 
ooDneoting  carrier  does  not  begin  and  the  datj  of  the  fint  oarrier  is  nol 
completed  until  there  has  been  an  actual  delivery  to  the  oonneoting 
carrier. 

MaSTKR     and      SkRVAMT— COKVIOTINO     CaBRISRS— FXLLOW-SlBVANTS.— 

When  the  delivery  of  goods  to  a  oonneoting  carrier  is  not  intended  to 
take  place  at  a  point  where  two  railroads  meet,  bnt  in  the  yards  of  th* 
connecting  carrier  beyond  snoh  point  the  operation  of  trains  by  the  de« 
livering  carrier  in  the  yards  of  the  connecting  carrier  is  not  the  per* 
formanoe  of  a  dnty  required  of  the  latter  company.  The  employees  of 
the  two  companies  in  snch  yards  are  not  fellow-serrants  so  as  to  relieve 
the  delivering  carrier  from  liability  for  negligence  in  injuring  an  em- 
ployee of  the  connecting  carrier. 

If  AirrSB  AMD    SBaVANT—NlGLIOKNOB  DV  COMNIOnHO    OaRRIXB— FbLLOW« 

Sebyantb. — A  car  inspector  employed  by  a  connecting  carrier  and  at 
work  in  its  railroad  yard  is  not  also  the  employee  of  another  carrier 
delivering  a  car  in  snch  yard  for  transportation  by  the  connecting  car- 
rier, especially  when  the  delivery  of  snoh  car  has  been  completed  by 
placing  it  npon  the  siding  of  the  connecting  carrier  as  is  customary  in 
the  nsnal  conrse  of  bnsiness  between  the  two  companies,  and  the  train 
hands  delivering  it  have  started  back,  but  npon  discovering  that  it  is 
not  fully  npon  the  siding,  retnm  and  move  it,  thns  injuring  snch  car 
inspector.  The  employees  of  the  two  companies  are  not  fellow-servants, 
and  the  delivering  carrier  is  liable  for  the  negligence  of  its  employees. 
HaOLiourai — ^Whxm  a  Qitistion  iob  Jvbt. — ^If  there  is  reasonable  doubt  as 
to  the  facta  or  the  inferences  to  be  drawn  from  them,  the  question  ol 
ne^igence  is  solely  for  the  jury  to  determinei 

Tbbbpabb  to  recover  for  the  death  of  plaintiff's  husband 
caused  by  the  negligence  of  the  employees  of  a  railroad  com- 
pany.   Judgment  for  defendant,  plaintiff  appealed. 

IF.  C  Shipman  and  J.  0.  MerrtU^  for  the  appellant 
Edward  J.  Fox^  for  the  appellee. 

Thompson,  J.  At  South  Easton  the  Lehigh  Valley  Bail« 
road  Ck>mpany  has  a  yard  in  which  are  sidings  for  the  recep- 
tion of  its  trains.  Its  yardmaster  designates  by  signals  the 
sidings  to  which  trains  are  to  be  sent  The  appellant's  hus- 
band was  employed  by  it  as  an  inspector  of  cars  in  this  yard* 
On  June  80, 1891,  the  Central  Railroad  Company  of  New  Jer- 
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Bi^.iriioflft  railroad  oonneete  with  that  of  the  Lehigh  YwHeiy 
BSliilroadi  Company,  sent  into  tfais'  yard  a-  mixed,  train^  oon» 

sivtlTig'of  box,  fiat,  and  coai  cans.    The  men  in  charge  of  it 
were  known  as  a  drill  crew,  and  made  with  it  a ''  flying  drilL* 
This  is  accomplished  by  putting  the  train  into  rapid  motion, 
and,  while  thus  moving,  cutting  loose  the  locomotive  from  it^ 
and  by  its  momentum  running  it  into  the  designated  siding. 
This  waa  done  with  the  train  in  qaestioa,  and  its  oonductor 
delivered  his  waybills  for  it  to  the  yardmaster  and  train  dia- 
patoher  of  the  Lehigh  Valley  Railroad  Company,     He  thea 
mounted  his  locomotive;  the  head  brakeman  and  crew  left 
the  train  upon  the  siding,  and  some  of  them  also  mounted 
the  locomotive.     It  was  testified  by  some  of  the  witnessea  that 
a  whistle  waa  blown,  and  that  the  locomotive  started  back  to 
Phillipsburg.     Upon  the  arrival  of  the  train  upon  the  siding, 
appellant's  husband  began  to  inspect  its  cars,  and  while  so 
engaged  under  the  second  car  at  the  west  end  of  the  train  the 
Central  Railroad  Company's  employees,  finding  that  the  train 
had  not  entirely  cleared  the  siding,  returned  with  their  loco- 
motive, and  pushed  it  forward.     Appellant's  husband  was  at 
this  time  under  the  bumpers,  was  unable  to  crawl  out»  and 
was  killed. 

The  learned  trial  judge  held  that  when  the  Central  Bail- 
road  Company  of  New  Jersey  took  its  cars  for  shipment  over 
the  line  of  the  Lehigh  Valley  Railroad  Company  to  the  yards 
of  that  company  it  did  that  duty  by  the  direction  of  the  offi« 
cers  of  the  Lehigh  Valley  Railroad  Company,  and  it  did  a 
duty  which  belonged  to  it;  that  while  it  was  the  act  of  the 
Central  Railroad  Company  it  was  also  the  act  of  the  Lehigh 
Valley  Railroad  Company,  because  it  waa  a  performaaoe  by 
it  of  labor  by  reason  of  ita  emptoyment  by  the  last-named 
railroad.oompany;  that  the  employeeaol  the  Central  Railroad 
Company,  while  so  engaged  upon  the  tracks  of  the  Lehigh 
Valley  Railroad  Company  in  performance  of  a  duty  of  thai 
company,  became  its  employees,  and  that  an  injury  caused 
by  them,  or  either  of  them,  to  an  employee  of  the  Lehigh  Val* 
ley  Railroad  Company,  by  the  negligence  of  themaelvvfli  is 
the  negUgenoe  of  a  oo*employee,  for  whiclb  there  can  be  no 
recovery. 

The  vice  of  the  position  lies  in  the  aasumption  that  tha 
point  of  the  connection  of  the  two  railroads  waa  tha  actosL 
place  of  delivery  of  the  train,  and  that  all  that  waa  dona 
between  that  point  and  the  siding  in  the  yard  of  the  Lehigb 
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YaUflgFlUiilnoad' Company  W88  done  in  perfbrmanoo  of  a  dn^ 
which  the*  latter' oompany  wae  required  to  do.  A  eonneoting 
eaaisria  bound  to  deliver  the  goods  to  a  suooeeding  one,  or 
at  leaei  be  ready  to  deliver  them.  It  hae  the  right  to  decline 
ftmf^a!^  not  delivered  within  reasonable  times  before  the  de* 
partore  of  trains,  or  when  not  delivered  at  the  place  desig* 
Dated  for  the  delivery. 

''The  liability  of  a  oonneeting  oarrier  does  not  begin,  and 
the  doty  of  the  first  carrier  is  not  completed,  until  there  has 
been  an  actual  delivery  to  the  connecting  one":  2  Am.  &  Bng. 
En^.  of  Law,  869. 

In  the  present  case  there  wae  no  delivery  intended  at  the 
point  where  these  roads  connected  with  each  other,  but  the 
plaee  of  delivery  was  upon  a  designated  siding  in  the  yard  of 
the  Lehigh  Valley  Railroad  Company,  and  when  therefore  the 
train  in  question  was  placed  upon  the  siding  so  designated,  and 
the-  train  accepted  by  the  latter  company,  it  was  then  a  de- 
liv^^y..  Thift  train  was  placed  upon  the  siding,  the  waybills 
w^re  delivered,  the  crew  of  the  Central  Railroad  Company  in 
charge  of  it  left  it,  tiie  engineer  of  the  locomotive  whistled, 
and  started  to  return  to  New  Jersey,  as  testified  by  some  of 
the  witnessesi  The  receipt  of  the  train  upon  the  siding,  the 
delivery  of  the  waybills,  the  leaving  of  the  train  by  the  em« 
ployees  of  the  Central  Railroad  Company  placed  that  train 
in  the  control  of  the  Lehigh  Valley  Railroad  Company,  and 
waa  a  delivery  of  the  same:  Pratt  y.  Qrand  Trunk  Ry.  Co.^  96 
U.  a46. 

It  cannot  be  said  that  because  the  yardmaster  designated 
the  siding  upon  which  the  train  was  to  be  placed,  it,  from 
the  time  of  such  designation,  became  that  of  the  Lehigh  Val- 
ley Railroad  Company,  and  the  Central  Railroad  Company 
became  a  mere  employee  of  the  first-named  company.  The 
yardmaster  of  the  Lehigh  Valley  Railroad  Company  indi* 
cated  where  the  trains  were  to  be  placed  upon  the  sidings 
by  the  connecting  company.  Such  designation  of  a  siding 
did  not  ohange  in  any  way  the  custody  or  control  of  the 
train.  The  Central  Btdlroad  Company's  employees  remained 
aa  eueh  in  charge'  mitil  the  delivery  of  the  train  upon  the 
siding  indicated.  It  is  necessary  to  have  a  yardmaster  to 
designate  in  yard 9  the  sidings  for  the  receipt  of  trains,  otherw 
wise  such  confusion  would  arise  as  to  practically  impede  the 
busfnese  of  the  yard.  The  designation  by  such  yardmaster 
did  not  constitute  a  delivery  to  the  Lehigh  Valley  Railroad 
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Company  or  an  acoeptance  by  it  of  the  train.  If  U  did  noti 
the  control  of  that  train  did  not  pass  to  that  company.  It 
follows  therefore  that  the  Central  Railroad  Company  while 
thus  moving  the  train  to  the  siding  was  not  an  employee  of 
the  Lehigh  Valley  Railroad  Company.  It  was  about  making 
its  delivery  to  that  company  and  was  not  doing  any  dnty 
to  be  performed  by  the  Lehigh  Valley  Railroad  Company. 
When  it  placed  that  train  upon  the  siding,  delivered  its  way- 
bills  to  the  Lehigh  Valley  Railroad  Company,  withdrew  its 
brakemen  and  conductor  from  it,  whistled  and  signaled  to 
return  its  locomotive  to  New  Jersey  and  started  back,  it  com* 
plated  its  delivery  of  the  train.  The  learned  trial  judge 
therefore  erred  in  holding  that  the  Central  Railroad  Company 
of  New  Jersey  while  thus  hauling  the  train  in  question  from 
the  connection  of  the  two  roads  to  this  point  was  an  employee 
of  the  Lehigh  Valley  Railroad  Company. 

As  to  the  application  of  the  act  of  1868,  relating  to  railroad 
companies  and  common  carriers,  defining  their  liabilitieSi 
etc.,  the  learned  trial  judge  expressed  no  opinion,  because  he 
said  it  was  not  necessary  under  his  view  of  the  case  to  decide 
the  question.  As  the  case  must  be  retried  it  is  proper  that 
the  question  should  be  determined.  The  act  provides  '*  That 
when  any  person  shall  sustain  personal  injury  or  loss  of  life 
while  lawfully  engaged  or  employed  on  or  about  the  roads, 
works,  depots,  and  premises  of  a  railroad  company,  or  in  or 
about  any  train  or  car  therein  or  thereon  of  which  company 
such  person  is  not  an  employee,  the  right  of  action  and 
recovery  in  all  such  cases  against  the  company  shall  be  such 
only  as  would  exist  if  such  person  were  an  employee."  In 
the  late  case  of  SpUak  v.  Baltimore  etc*  R*  IL  Co.^  152  Pa.  St. 
283,  in  which  Mr.  Justice  Mitchell  classifies  the  cases  upon 
this  act,  in  concluding,  he  says:  **The  railroad  company  had 
delivered  the  car,  its  duty  in  that  respect  was  ended,  and  its 
further  duty  of  taking  it  out  had  not  begun.  The  inter- 
mediate unloading,  shifting  and  weighing  the  car  was  the 
work  of  the  steel  company,  done  for  it,  on  its  own  land,  by  its 
own  employees.  The  connection  of  the  railroad  company 
with  the  place  of  the  accident  by  reason  of  its  joint  use  of  the 
tracks  for  other  purposes  was  an  immaterial  circumstance 
that  did  not  affect  the  relations  of  the  plaintiff  to  it|  or  the 
work  he  was  engaged  in." 

It  will  be  observed  in  that  case  that  the  crew  had  actually 
delivered  the  car  to  the  steel   company  and  that  although 


April,  1893.]    Vannatta  v.  Central  R.  R.  Ca  827 

there  whb  a  joint  use  of  the  track  by  the  steel  company  and 
the  railroad  company  the  plaintiff  was  not  within  the  statute. 
In  the  present  case,  this  train  of  cars  haying  been  delivered 
to  the  Lehigh  Valley  Railroad  Company,  it  would  follow  as 
in  that  case  that  the  statute  did  not  apply  to  the  appellant's 
husband.  At  the  time  of  the  accident  he  cannot  be  treated 
as  an  employee  of  the  Central  Railroad  Company.  He  was 
not  working  about  its  cars  or  its  railroad,  but  on  the  contrary 
was  engaged  in  work  about  the  cars  of  the  Lehigh  Valley 
Railroad  Company,  and  about  its  track. 

It  was  contended  that  the  present  case  was  within  the 
rulings  of  Mulherrin  v.  Delaware  etc.  R.  R,  Co,,  81  Pa.  St  866, 
and  Stone  v.  Pennsylvania  R.  R.  Co.,  132  Pa.  St.  206.  It  will 
be  found  that  in  the  first  case  one  company  owned  the  track 
and  the  other  had  the  right  of  trackage  for  its  cars.  There 
were  two  railroad  companies  operating,  under  an  agreement, 
one  track.  It  was  thus  substantially  the  road  of  each  com« 
pany,  and  the  court  held  that  it  was  not  a  question  of  the 
extent  of  the  title.  It  was  by  reason  of  the  joint  agreement 
the  road  of  the  defendant,  and  this  was  sufficient  to  bring  the 
case  within  the  act  of  1868.  In  the  second  case  the  plaintiff 
when  injured  was  working  about  a  train  of  defendant  in 
charge  of  its  employees.  In  the  present  case  the  Central 
Railroad  Company  delivered  its  train  upon  the  siding  in 
question.  The  siding  was  in  no  sense  its  road  and  it  was 
not  operated  by  it  The  act  of  1868,  the  act  in  question,  does 
not  apply  to  the  appellant's  husband  in  this  case. 

The  learned  trial  judge  expressed  no  opinion  in  his  charge 
upon  the  subject  of  contributory  negligence.  Where  there  is 
a  reasonable  doubt  as  to  the  facts  or  the  inferences  from 
them,  the  question  of  negligence  is  a  question  for  the  jury. 
In  this  case,  as  there  are  reasonable  doubts  both  as  to  the 
facts  1^  well  as  to  the  inferences,  the  question  of  contributory 
negligence  with  proper  instructions  is  one  for  the  jury. 

Judgment  reversed  and  a  venire /acicu  de  novo  awarded. 

NsoLiOBNOS — Whxn  A  QuBSTioN  voB  THS  JuET. — See  Burff9r  T.  MUmmH 
Pae.  H^.  Co.,  112  Mo.  238;  34  Am.  St  Hep.  379,  and  note  with  OMOt  col- 
leoted. 

MAsm  AHD  SxBVANT— Who  Ars  FsLLOW-SsRVAirTs—DxrariTxoir.— 
All  who  are  servante  of  a  oommon  niaater,  engaged  in  the  laoie  general  bosi* 
nets,  subject  to  the  same  general  oontrol  and  paid  out  of  a  common  fand, 
are  fellow-servants:  Georgia  Pae,  Ry,  Co.  r.  DavU,  92  Ala.  800;  26  Am.  St 
Rep.  47.  and  note;  Murray  r.  8t,  Lom  efc.  By.  COn  98  Mo.  673;  14  Am. 
Bi  Rep.  661,  and  note. 
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^nacnHO— Wbbr  LiAsiurr  ov  Ovm  OBum 
Nus  Bwura.— 8m  Om  •xtondad  notes  to  VFetft  t.  Thomas,  72  Aol  Dm» 
237  and  LmuvUU  etc  R.  B,  Co.  t.  Weamr^  42  Aru  Rep.  664.  Thn  lack  «f 
several  common  earrien  forming  a  oonneoting  lino  oannot  bo  held  lor  tba 
negligent  lose  of  goods  hy  a  prior  carrier  of  tiro  same  line:  XciiwaftwyT.  Jlomet^ 
'56  Mies.  688;  31  Am.  Rep.  879. '  The  liability  of  a  oonneoting  oamor  bogpM 
where  loaded  eeca  are  switobed  off  by  a  fonaar  carrier  on  a  aidatnak 
of  the  latter'e  road  for  immediate  trana|»ortatioiu  Ahhawm  cCs.  JU  MU  Oa  n 
Ut,  Vcrtum  Cbi^  84  Ala.  173i 
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(IM  psmnnnrixu.  arjx%  ML) 

Bailmkkts^-A  Gratuitous  BaitjEB  n  Liabui  only  lor  fcaad  m 

negligence  as  amounts  to  fraud. 

Bailments — Gratuitous  Bailes — OmoKR  or  Oorforation. — ^A 
or  director  in  a  corporation  may  become  a  gratuitous  bailee  by 
without  compensation  and  liable  only  for  fraud  or  grosa  nag^igeaaa 
amonntiog  to  fraud. 

Bailmrnts— Gratuitoub  Bailrk— Triasursr  ow  BuiLDixa  AaSOClATllNI 
receiving  no  pay  for  his  serTices,  though  giving  a  bond  for  tbeir  faithfid 
performance,  is  a  grataitous  bailee,  and  is  not  liable  for  tha  loos  el 
money  paid  by  him  in  good  faith  for  stock  withdrawals,  witlioot  an  as* 
amination  of  the  minutes  of  the  assooiation  to  aseertain  if  tlia  board  of 
directors  had  acted  upon  snob  withdrawals^  when  the  order  upoa  whisk 
the  money  is  paid  is  drawn  in  the  usual  form,  signed  by  thepresidenk 
and  payee,  and  attested  by  the  secretary,  as  required  by  the  by-laws  of 
the  association;  nor  does  it  make  any  diflfbrenee  that  be  pays  tho  maoBf 
to  snch  secretary  instead  of  tho  payee  named,  if  ha  haa  no  raneen  te 
suspect  hia  dishonesty,  and  it  is  usual  and  eastomary  to  pay  saok  nMnvy. 
to  him  for  the  members  of  the  association. 

Theodore  F.  JenHne^  for  the  appellant; 

John  O.  Johnson^  James  M.  BecJ^  and  William  F.  Harriiy^  for 

the  appellee. 

Thompson,  J.  This  action  was  brought  by  appellee  agunsl 
appellant,  who  wae  its  treasarer,  to  recover  from  him  the 
amount  of  certain  alleged  payments  made  by  him  to  the  see* 
retary  of  the  appellee  and  embezzled  by  him.  The  ground 
of  liability  was  negligence  in  making  these  payments,  although 
made  upon  orders  signed  by  the  president  and  secretary,  who 
also  attested  the  signatures  of  the  payees.  The  money  was 
either  paid  in  cash  to  the  secretary  or  by  checks  payable  to 
his  order.  Under  the  by-laws  the  president  was  required  to 
sign  all  orders  drawn  upon  the  treasurer  for  appropriations 
made  by  the  board,  the  secretary  to  keep  accurate  minute^ 
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to  attest  all  ordtrs  drawn  oo  tr^iifiuriir  ifor  appropriatiooi 
made  by  the  board,  the  treasurer  to  pay  .all  orders  drawn 
on  him  by  order  of  the  board  if  signed  by  the  president 
and  attested  by  tl>e  eeoretary.  The  orders  upon  whioh 
theee  payments  were  made  were  in  the  usual  fbxmi  and  signed 
l»y  the  president  and  attested  by  the  secretary.  The  appeL 
lont  having  no  reaaon  to  suspect  or  doubt  the  Integrity  of 
either  the  president  or  the  secretary,  and  acting  intgood  faith, 
paid  them.  As  the  appellant  served  without  eompenaation 
far  Ilia  aervioee  he  became  a  gratuitous  bailee,  and  as  such  is 
to-be  held  liable  for  gross  negligence  only.  In  TompHnt^Y. 
Salttnanh^  14  Berg.  A  iB.  275,  it  was  said:  ^'Tompkins  is 
charged  as  the  bailee  of  fialtmarsh  on  an  undertaking  to  per- 
form  a  gratuitous  act,  from  which  he  was  to  receive  no  bene- 
fit and  the  benefit  was  solely  to  accrue  to  the  bailor,  in  whioh 
case  the  bailee  is  only  liable  for  gross  negligence,  dole  prasei* 
musy  a  practice  equal  to  a  fraud."  This  rule  thus  stated  is 
repeated  in  Seott  y.  National  Bank,  72  Pa.  St.  471;  13.  Am.  Rep. 
Til;  First  NaL  Bank  v.  Graham,  79  Pa.  St.  117;  21  Am.  Rep. 
49.  His  designation  as  treasurer  did  not  change  the  char- 
acter of  the  bailment.  As  provided  in  the  by-law,  the  money 
waa  deposited  with  .him  to  be  paid  out  when  required  upon 
orders  drawn  in  the  manner  as  stated.  A  treasurer  or  a 
director  may  become  a  gratuitous  bailee,  and  his  official  posi- 
tion  and  designation  will  not  in  any  degree  change  his  lia* 
bility  as  such  bailee.  In  SwenUel  v.  Penn  Bank,  147  Fa. 
fit.  153,  30  Am.  St.  Rep.  718,  it  was  held  that  directors  who 
are  gratuitous  mandatories  were  only  liable  for  fraud  or  such 
gross  neglect  that  amounts  to  fraud.  In  this  case  the  appel* 
laiit  had  no  office  or  plaee  in  which  as  treasurer  he  transacted 
the  businefls  of  the  association.  When  orders  were  to  be  paid 
he  testifies  he  would  get  notice  from  the  secretary  to  come 
down  and  see  him,  that  he  had  some  that  he  wanted  paid,  and 
that  he  would  go  to  the  secretary's  store  and  would  there  pay 
them  to  him.  The  appelke's  business  was  managed  princi- 
pally  by  its  secretary,  who  came  in  contact  directly  with  its 
members.  In  view  of  the  by*»law  and  the  modes  of  payment^ 
it  is  Tcry  clear  that  he  was  a  gratuitous  bailee,  and  is  to  be 
held  only  to  that  diligenoe  required  as  such.  It  is  true  he 
gave  a  bond  as  required  by  the  by«law  for  the  faithful  per- 
fbrmanoe  of  bis  duties,  but  that  did  not  change  the  duty  cast 
upon  him  by  law  as  a  bailee.  The  condition  of  the  bond  was 
ihat  he  should  perform  and  discharge  the  duties  of  the  officsi 
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Mid  shall  keep  a  just  and  true  aeconnt  of  the  moneys  leoeiTed, 
and  shall  pay  to  his  successor  the  moneys  reoeived,  and  shall 
account  for  the  money  so  received.    The  condition  of  the  bond 
tiierefore  was  that  he  shoald  faithfully  perform  the  duties  in 
regard  to  the  bailment  that  the  law  required  him  to  perform. 
It  is,  howeveri  contended  that,  as  the  bond  provides  that 
he  shall  discharge  all  the  duties  now  required  or  may  here- 
after be  required  of  him  as  treasurer  by  the  constitution, 
charter,  by-laws,  rules,  and  regulations  of  said  associatiim, 
and  as  the  board  passed  a  resolution  that  all  applications  for 
withdrawals  of  stock  must  be  approved  by  the  board  of  directs 
ors  at  regular  or  special  meetings  of  the  association  befors 
payments  are  made,  the  appellant  was  guilty  of  n^ligenos 
without  examining  the  minutes  and  without  satisfying  him- 
self that  the  board  had  acted  upon  the  withdrawals  for  which 
the  orders  in  question  purported  to  have  been  drawn.    It  is 
established  by  the  proofs  that  no  entries  were  made  upon  the 
minutes  for  application  of  withdrawals  after  1884.    In  point 
of  fact  the  secretary  after  this  date  kept  no  record  in  his  min- 
utes  of  any  withdrawals.    The  duty  of  the  president  is  to 
preside  at  all  meetings  of  the  board,  and  to  sign  all  orders  for 
appropriations  authorized  by  the  board;  that  of  the  secretaiy 
is  to  keep  accurate  minutes  of  all  meetings  of  the  board,  the 
accounts  of  the  association,  and  to  attest  all  orders  on  the 
treasurer  for  appropriations  of  the  board.    These  orders  in 
question  were  signed  by  the  president,  and  were  attested  by 
the  secretary  in  the  usual  form.    The  president  was  and  is 
still  regarded  as  an  upright  man;  the  secretary  was  also  at 
this  time  so  regarded;  the  association  trusted  both  of  them 
implicitly,  and  had  no  reason  or  cause  to  doubt  them.     If  it 
treated  them  thus,  it  was  natural  that  the  appellant  should 
in  no  manner  suspect  or  doubt  them.    These  orders  therefore 
came  to  him  with  the  certificate  of  the  presiding  officer, 
whose  duty  it  was  to  preside  at  all  meetings,  and  with  the 
attestation  of  the  secretary,  whose  duty  it  was  to  keep  all 
records  of  the  meetings.    If  the  appellant  had  gone  to  the  see- 
retary  he  would  doubtless  have  been  assured  that  the  board 
had  acted  upon  these  withdrawals,  and  having  been  so  ad« 
vised  he  would  have  been  justified  in  paying  them.    It  can 
be  scarcely  said  to  be  want  of  ordinary  diligence  to  have  paid 
these  orders  under  these  circumstances  and  with  these  signa- 
tures.    They  were  in  fact  as  express  an  authorization  as  if  be 
had  seen  these  officers  officially.    It  was  said  in  Swental  % 
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Penn  Bank,  147  Pa.  St.  163,  30  Am.  St.  Rep.  718:  ^  Nor  do 
we  think  the  directors  were  bound  to  regard  the  statements 
submitted  to  them  as  false,  and  the  president,  cashier,  and 
clerks  as  thieves.  They  had  nothing  to  arouse  snspioion. 
AH  of  these  gentlemen  stood  high.  They  were  the  trusted 
agents  of  the  corporation."  The  appellant  was  not  guilty  of 
negligence  in  trusting  the  secretary,  and  in  putting  full  faith 
in  his  action  and  that  of  the  president  in  signing  and  sending 
to  him  the  orders  in  question. 

It  18,  however,  argued  that  the  negligence  of  the  appellant 
eonsisted  in  paying  the  amounts  to  the  secretary  and  not  to  the 
payees  named  in  the  order.  If  these  payments  were  unsual 
or  exceptional  there  might  possibly  be  some  force  in  the  sug- 
gestion; but  the  business  of  building  associations  is  not  car- 
ried on  with  the  exact  precision  of  banks  in  regard  to 
payments.  It  is  uncontradicted  that  generally  orders  were 
paid  sometimes  at  the  association  if  the  persons  oame  there* 
but  at  other  times,  if  not  convenient  to  these  persons  to  be 
present  at  the  meeting,  they  would  request  the  treasurer  as  a 
favor  to  pay  them  at  the  secretary's  ofiBce,  and  the  appellant 
states  that  at  times  he  went  to  the  store  of  the  secretary,  saw 
him,  and,  if  orders  were  to  be  paid,  paid  them  to  him.  It 
was  thus  usual  and  customary  to  pay  the  money  to  the  sec- 
retary for  the  members.  The  reason  of  it  was  that  the  secre- 
tary, being  the  active  manager  of  the  association,  came  in 
constant  contact  with  them,  received  money  from  them,  and 
paid  money  to  them.  It  cannot  be,  therefore,  said  that  there 
was  negligence  in  paying  the  money  under  these  orders  to  the 
secretary,  with  the  signatures  of  the  president,  attested  by 
the  secretary. 

In  view  of  the  good  faith  shown  by  the  appellant,  and  in 
view  of  the  fact  that  the  testimony  in  this  case  does  not  show 
negligence  that  would  render  him  liable,  the  sixth  assignment 
of  error,  ^'That  under  all  the  evidence  the  verdict  should  be  for 
defendant,"  is  sustained,  and  the  judgment  is  reversed. 


BAiLHBNT^LiABiLrrr  or  Gratuitous  BAiLia. — Baileei  without  ivward 
Are  bound  to  slight  diligeuoe  only,  and  are  not  answerable  except  for  groei 
neglect:  Knawk9  ▼.  Atlantic  etc  B.  R,  Co,,  38  Me.  66;  61  Am.  Dea  234»  and 
note;  Beardalee  v.  Rkhardacn,  11  Wend.  25; '25  Am.  Dec.  596,  and  notof 
Tancil  T.  StaUm^  28  Gratt  601;  26  Am.  Rep.  380,  and  note;  Coal  Co.  ▼.  Riel^ 
ler,  31  W.  Ya.  858;  Burh  T.  Dempster,  34  Neb.  426.  A  mera  depositary 
without  any  special  undertaking  and  without  reward  is  not  answerable  for 
the  loss  of  the  goods  depoeited.  ezoept  in  ease  of  grosa  negligenoe:  Foster  r« 
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Aaex  BoMk,  17  Man.  479;  9  Ajn-iDoo.  108,  and  note;  lioffd  t.  Wmi 
Bank,  15  Pa.  St.  172;  53  Am.  Deo.  681,  and  note;  Spooner  ▼.  MaUoem,  4D 
'Vt  80O;  94  Am.  Deo.  S95,  and  note;  PoulU  r.  Shodet,  116  Ba.  8t  129;  S 
(An.  a*.  lUp.  69L    Bm  ^^  Swenma  r.  Pmm  Btmk,  W  Fm,  BL  iUH  » 


WODDBOP   U    WbBD. 
[IM  PsmwrLTAiciL  8rAn,ao7.] 

Tkubt  PjtOFSBxr  Embarkbd  IX  Tradb  Is  Prikabilt  Lublb  io 

for  debt|  and  will  be  applied  as  far  as  it  will  go  to  snob  ISabilitieau 

TstrsT  Bbtatm — IxaohYwrnr  or— Rights  of  Cssdrobs — pRKrBRKBcnL<~ 
When  a  troat  estate  •mbarkad  in  basiness  ouder  a  pow«r  oontained  ia 
a  will  baa  beeome  iaaolrent,  and  the  trustee  is  also  insoWent^  he  be- 
comes a  trustee  for  its  crediton,  And  as  snob  is  bound  to  protest  nil 
their  rights  and  presenre  the  estate  for  distribution  among  them  aooocd* 
ing  to  their  respectiTe  rights.  He  has  no  right  to  giro  a  prefezoneo  to 
any  of  them. 

Trust  Bbtaiss— ImoLTmor  or— PBHrBBiBRCiEB  bt  OoimBBnnr  cm  Jubo- 
MBNT.«-Wben  A  trust  estete  embarked  in  business  under  »  power  in  a 
will  has  become  insolvent  after  the  righte  of  creditors  baTS  intorreiiad, 
the  estate  should  be  held  intact  for  distribution  amongst  them  aceord* 
ing  to  their  respeettre  rights.  The  trustee  has  no  right  to  oonfeas  judg" 
mento  with  intent  to  prefer  oertain  orediton.  6uoh  judgmente  are  Toid* 
The  nnpref erred  sreditors  have,  a  right  in  equity  to  eompel  the  trastae 
and  the  preferred  creditors  to  account. 

Trusts— Bight  or  Truster  to  Drlrgatb  His  Powers.— The  dnty  and 
power  of  a  trustee  cannot  be  delegated  unless  there  is  express  anthorw 
i^  for  that  purpose  given  in  the  instrument  creating  the  trosk 

TBcara— DELBOAnoiff  ot  Powxb  bt  TROBxaB^ABBiiaHiaHT  bob  Bbbbiit 
or  Criditobs.— When  a  trust  estate  embarked  in  hnsineas  nnder  a 
power  conteined  in  a  will  has  become  Insolvent,  the  trustee  has  no 
right  to  execute  an  assignment  of  such  estete  for  the  benefit  of  croditora. 

Creditor's  bill  for  an  account  by  a  testamentary  traatee. 
Judgment  for  plaintiff,.and  defendant  appealacL 

W.  P.  Crocker^  Rodney  A.  Mercur^  Addison  Candor^  C.  £. 
Jfunson,  ofid  «/•  0.  Hill^  for  the  appellant. 

S.  T.  McCormick^  Henry  C.  MeCormicl^  and  Henry  W.  Wat' 

ton,  for  the  appellees. 

Thompson,  J.  F.  R.  Weed,  who  died  April  1, 1882,  by  his 
will  devised  all  his  property,  real  and  personal  and  mixed, 
whatsoever  the  same  may  be  and  wheresoever  the  same  may 
be,  to  his  brother,  Mills  B.  Weed,  in  trust  nevertheless  for  the 
following  uses  and  purposes,  to  wit:  That  he  shall  possess, 
hold,  an4  manage  the  same,  and  conduct,  carry  on  the  busi* 
nesB  and  trade,  barter  and  buy,  and  aell  and  do  all  things 
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that  may  appertain  to  said  estate,  its  bufiiness  or  its  products, 
and  make  such  InvestmeDts  and  purchases  for  the  property, 
real  and  personal,  as  he  may  deem  for  the  best  interests  of 
the  property.  If  he  shall  deem  it  judicious  to  do  so  he  is 
authorized  to  make  sale  of  any  part  or  parts  of  the  estate 
hereby  devised,  and  give  title  therefor,  and  with  proceeds  of 
such  sale  he  is  authorized  to  make  such  investments,  and 
generally  to  do  such  acts  and  things  incident  to  the  carrying 
on  of  the  business  for  the  benefit  of  the  eestuis  que  trust  here- 
inafter named  as  he  may  deem  judicious.  That  said  Mills 
B.  Weed,  in  consideration  of  the  services  rendered  by  him, 
shall  receive  a  reasonable  support  out  of  the  trust  funds  for 
personal  services  rendered.  The  trust  was  to  continue  during 
life  of  Mills  B.  Weed.  After  deducting  all  the  expenses  he 
was  directed  to  pay  out  of  the  net  income  annually  to  the 
testator's  wife  one-fourth,  the  wife  of  Mills  B.  Weed  one-fourth, 
to  his  son  one-fourth,  and  one-fourth  to  the  education  of  the 
children  of  Mills  B.  Weed  and  Mary  Weed. 

At  the  time  of  the  death  of  F.  R.  Weed  he  was  engaged  in 
conducting  a  banking  business  as  F.  B.  Weed  and  Company, 
•  lumber  business  in  firm  name  of  Weed  and  Allen,  and  also 
did  business  at  Trout  Run,  having  a  country  store  there. 
Hills  B.  Weed,  as  trustee  of  the  estate  thus  devised,  continued 
these  several  branches  of  business  in  which  the  testator  had 
been  engaged.  While  thus  conducting  these  businesses  the 
trost  estate  became  insolvent,  and  the  master  finds  as  a  fact 
that  Mills  B.  Weed  was  also  insolvent  While  the  estate  was 
thus  insolvent  Mills  B.  Weed,  as  trustee,  and  in  the  name  of 
Weed  and  Allen,  on  March  16, 1891,  executed  and  delivered 
to  J.  J.  Crocker,  in  trust,  a  promissory  note  for  seventy-six 
thousand  seven  hundred  and  fifty-eight  dollars  and  seventy- 
one  cents,  with  a  warrant  of  attorney  to  confess  judgment 
thereon,  and  on  March  17,  1891,  judgment  was  ^entered 
thereon.  On  March  16,  1891,  said  Weed,  as  trustee,  and  in 
the  name  of  Weed  and  Allen,  executed  and  delivered  to  the 
First  National  Bank  of  Owego,  New  York,  another  promissory 
note  for  twenty-five  thousand  dollars,  with  warrant  of  attor- 
ney to  confess  judgment,  and  on  March  17,  1891,  judgment 
was  entered  thereon.  On  March  17,  1891,  executions  were 
issued  on  these  judgments.  On  March  19, 1891,  said  trustee 
executed  and  delivered  to  J.  J.  Crocker  and  J.  Clinton  Hill  a 
deed  of  assignment  of  all  property  of  said  estate  in  tmst  to 

pay  the  creditors. 

Am.  si.  kkp.,  \ou  xxxv.— o 
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Two  questions  arise  in  this  case,  whether  the  said  tmstae^ 
the  estate  being  insolvent,  could,  hj  confessing  the  judgments 
in  question,  enable  the  persons  to  whom  they  were  given  to 
obtain  a  preference  over  other  creditors  of  the  trust  estate,  and 
whether  the  trustee  had  any  authority  to  execute  the  deed  of 
assignment  of  the  trust  estate  for  the  benefit  of  its  creditors. 

The  business  of  F.  B.  Weed,  deceased,  was  continued  by 
Weed  as  trustee  for  the  estate.    The  character  and  nature  of 
the  different  kinds  of  business  required  large  credits.     The 
basis  of  a  banking  business  is  necessarily  credit.     That  of  the 
lumbering  businesSy  by  reason  of  the  magnitude  of  the  opera- 
tions,  demands  a  resort  to  credit,  and  that  of  a  large  country 
store,  almost  by  necessity,  requires  extensive  credit.    These 
credits  thus  required  in  the  business  were  obtained  by  the 
trustee  in  conducting  the  same,  and  the  creditors,  upon  the 
faith  of  the  trust  estate,  gave  them.    The  trustee  so  dealt 
with  them  for  the  trust  estate,  and  his  authority  to  do  so  was 
contained  in  the  will  creating  the  trust.     He  was  authorised 
by  it  to  conduct  and  carry  on  business  and  trade,  barter,  buy, 
and  sell  in  and  for  all  things  that  pertain  to  said  estate,  its 
business  or  its  profits.     As  a  trustee  he  had  complete  power 
to  deal  with  the  trust  estate  to  any  extent  that  he  might  deem 
for  its  best  interests  in  obtaining  credit  for  the  conduct  of  the 
business.     Occupying  this  position  of  trust,  and  dealing  with 
the  trust  estate,  the  creditors  dealt  with  him.    While  the  wife 
and  the  others  are  named  in  the  will  as  ceatuia  que  trusty  there 
came  into  existence,  by  reason  of  the  power  of  the  trustee,  the 
estate  embarked  in  trade,  the  credit  given  the  trust  estate  in 
the  business,  a  class  of  persons  whom  equity,  in  case  of  insol* 
vency,  will  protect  by  the  preservation  of  the  trust  property 
from  destruction  or  dissipation.     This  equity  has  its  founda- 
tion in  the  estate  which  is  embarked  in  business  and  to  which 
credit  has  been  given.     ''Trust  property  which  has  been  em- 
barked in  trade  is  primarily  liable  to  creditors  for  debt,  and 
will  be  applied  as  far  as  it  will  go  to  the  liabilities":  Hill  on 
Trustees,  4th  ed.,  *443.     In  re  Garland,  10  Ves.  Jr.  110,  it 
was  said  by  Lord  Chancellor  Eldon:  "Next,  it  is  admitted 
they  (the  creditors)  have  the  whole  fund  that  is  embarked  in 
the  trade,  and  in  addition  they  have  the  personal  responsibil- 
ity of  the  individual  with  whom  they  deal,  the  only  security 
in  ordinary  transactions  of  debtor  and  creditor.     They  havt 
something  very  like  a  lien  upon  the  estate  embarked  in  trade.*^ 

In  Mathews  v.  Stephenson^  6  Pa.  St.  496,  it  was  said:  "  We 
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eannot  doubt  bnt  that  it  was  the  intention  of  the  grantor  to 
give  the  power  of  contracting  debts  upon  the  credit  of  the 
fund  or  prox>ert7.    Such  power  would  seem  to  be  necessarily 
implied  in  a  general  power  to  carry  on  a  store;  more  espe- 
cially as  he  expresses  the  most  unbounded  confidence  in  his 
son,  who  was  the  trustee,  and  that  he  would  conduct  the 
whole  business  for  the  benefit  of  the  beneficiaries  and  of  the 
objects  of  tbe  grantor's  bounty.   It  would  be  monstrous  to  hold 
that  the  trustee  and  the  agent  himself,  altogether  without 
property  as  appears  from  the  deed  of  trust,  should  be  allowed 
to  carry  on  business  on  the  strength  of  the  trust  property,  ac* 
cording  to  the  custom  of  the  country,  and  then  permit  him  or 
anyone  else  to  allege  that  the  trust  property  was  not  liable 
because  be  was  not  expressly  authorized  to  contract  debts  in 
so  many  words.    The  stoc^  of  the  beneficiaries  was  repaired 
and  renewed  by  these  debts  contracted;  they  got  the  benefit 
of  them,  and  the  trust  property  ought  to  be  liable/'    In  £a«- 
Hits'  Appeal^  34  Pa.  St.  272,  it  was  said:  ''As  the  trust  funds 
in  his  hands  are  by  the  terms  of  the  deed  charged  with  the 
remaining  debts  incurred  by  Thomas  Stephenson  under  the 
I)ower  granted  to  him  by  that  instrument,  Mr.  Baskins  is  a 
trustee,  and  liable  to  account  as  such  to  the  creditors  of  the 
trust;  but  it  is  in  his  capacity  as  trustee  that  he  is  to  account^ 
and  therefore  the  proper  place  to  file  and  settle  his  account  is. 
in  the  court  of  common  pleas,  and  not  in  the  orphans'  court.*^ 
The  trust  estate  is  primarily  liable  for  the  debts  contractedT 
upon  the  faith  of  it.    As  it  is  insolvent,  and  the  trustee,  as 
the  master  finds,  is  also  insolvent,  he  became  a  trustee  for  its 
creditors.     As  such  he  was  bound  to  protect  all  their  rights 
and  preserve  the  trust  estate  for  distribution  among  them 
according  to  their  respective  rights,  and  had  no  right  to  give 
a  preference  to  any  of  them.    The  estate  being  insolvent  all 
of  its  creditors  stood  upon  an  equality,  and  r.  creditor  who 
has  received  a  judgment  for  the  purpose  of  liquidating  the 
amount  of  his  claim  has  no  right  to  enforce  said  judgment 
by  execution  to  the  destruction  of  the  estate  or  the  rights  of 
other  creditors.    The  master  found  '^that  in  the  confession  of 
these  judgments  that  the  trustee  intended  that  J.  J.  Crocker 
and  the  First  National  Bank  of  Owego  should  be  preferred 
.  out  of  the  assets  of  the  estate  in  his  hands  as  trustee,  and 
that  they  accepted  such  judgments  with  the  intent  to  obtaia 
such  preferenceSi  and  by  issuing  executions  on  same  and 
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making  a  levy  upon  the  personal  property  to  the  exclusion  of 
the  appellee  and  other  persons  interested.'* 

The  purpose  of  the  trust  was  to  conduct  ^nd  carry  on  the 
business,  and  by  the  insolvency  of  the  estate  this  purpose  was 
at  an  end.     Such  being  the  case,  the  duty  of  the  trustee  was 
to  file  his  account  and  terminate  the  trust  by  the  distribution 
of  its  assets  among  the  creditors  pro  rata.    Instead  of  doing 
this,  he,  after  the  doors  had  closed  upon  the  business,  with 
intent  to  prefer  and  transfer  a  large  portion  of  said  estate  to 
Crocker  and  the  bank,  confessed  these  Judgments  to  them, 
and  they  accepted  them  with  the  intent  to  accomplish  that 
purpose.     In  violation  of  a  duty  cast  upon  him,  it  was  an 
attempt  on  his  part  and  that  of  these  creditors  to  secure  a 
part  of  the  trust  estate  to  the  exclusion  of  others  who  6t(K>d 
upon  an  equality  with  them,  and  whose  rights  were  the  same. 
It  is  not  the  case  of  a  creditor  dealing  with  a  solvent  estate 
and  with  the  right  to  sue  and  obtain  Judgment.    It  is  not  the 
case  of  a  trustee  of  a  solvent  estate  confessing  judgment  for  a 
debt  due  by  it.     It  is  not  the  case  of  a  simple  contractual 
relation  with  rights  that  spring  from  it,  but  it  is  an  effort  of 
certain  creditors,  and  of  a  trustee  himself  insolvent,  with  a 
trust  estate  insolvent,  for  which  debts  have  been  contracted 
in  its  business  and  upon  its  credit,  and  whose  creditors  all 
stand  upon  an  equality,  to  destroy  that  equality  by  delivering 
over  a  considerable  part  of  the  estate  to  such  creditors.     He 
was  to  conduct  the  business  and  had  no  power  thus  to  prefer, 
as  the  estate  was  insolvent.     His  duty  was  to  prevent  any 
preference  among  the  creditors  and  to  keep  the  estate  intact 
for  distribution  among  the  creditors.    Such  an  attempt  on  the 
part  of  a  trustee,  because  violative  of  his  duties  with  regard 
to  the  estate  and  of  the  rights  of  its  creditors  and  intended  to 
dissipate  the  trust  estate  by  a  preference,  should  move  a  court 
of  equity  to  prevent  its  consummation,  where  a  bill,  as  in  this 
«ase,  has  been  filed  by  a  creditor  and  on  behalf  of  all  others 
in  interest. 

It  is  said  that  only  the  testuis  que  trutl  named  in  the  will 
can  compel  the  trustee  to  file  his  account,  that  the  creditors 
cannot  do  so,  and  therefore  their  only  remedy  is  by  action  at 
law  and  by  proceedings  upon  judgments  obtained  in  such 
action,  and  that  the  trustee  may  waive  adverse  proceedings 
and  give  creditors  the  preference,  which  they  could  obtain  by 
an  action  at  law.  In  Brown^9  Appeal^  12  Pa.  St.  835,  the  juris- 
diction of  the  orphans'  court  is  considered  in  regard  to  testa« 
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mentary  trusts  given  nominatim,  and  the  conclusion  was 
reached  that  both  the  common  pleas  court  and  the  orphans^ 
court  have  concurrent  jurisdiction.  The  creditors  who  thus 
occupy  the  relation  as  shown  to  the  trust  estate  can  compel 
the  trustee  to  file  his  account.  It  is  claimed  that  as  the 
relation  between  the  creditors  and  the  trustee  is  a  contractual 
one,  the  trustee  had  a  right  to  give  mortgages  or  confess  judg- 
ments.  Where  the  estate  however  has  become  insolvent  and 
the  rights  of  creditors  have  intervened  and  the  estate  should 
be  held  intact  for  distribution,  a  trustee  has  no  right  to  con« 
fesB  judgments  with  intent  to  prefer  creditors  by  giving  them 
the  right  to  issue  execution  and  sell  the  property:  Mason  v. 
Pomeroy^  151  Mass.  164. 

On  March  19, 1891,  Mills  B.  Weed,  as  trustee,  made  a  deed 
of  assignment  to  J.  J.  Crocker  and  J.  Clinton  Hill,  conveying 
all  the  real  and  personal  property  of  the  trust  estate  to  them. 
In  this  deed  of  assignment  it  is  provided  that  *'  they  shall  sell 
and  dispose  of  the  lands,  tenements,  goods  and  chattels  of  the 
said  trust  estate  of  the  said  Mills  6.  Weed,  trustee,  collect 
and  recover  all  outstanding  claims  and  debts  of  him  the  said 
Mills  B.  Weed,  trustee,  due,  and  with  the  money  arising  there- 
from,  and,  after  deducting  reasonable  costs,  shall  pay  the 
creditors  their  respective  demands  if  there  be  sufficient  assets 
to  satisfy  the  whole,  and  if  there  shall  not  be  sufficient  to 
satisfy  the  whole  of  the  just  demands  of  the  creditors  in.  full 
then  pro  rata  according  to  the  amount  of  %hm  respective  de- 
mands without  preference  as  between  individuals,  and  should 
any  part  of  the  said  trust  property  remain  after  complying 
with  the  terms  aforesaid  then  said  J.  J.  Crocker  and  J.  Clinton 
Hill  shall  deliver  over  and  reconvey  tha  same  to  the  said 
trustee  if  he  be  living." 

The  duty  of  the  trustee  was  to  conduct  and  manage  the 
business.  It  was  intrusted  to  him  because  of  the  confidence 
reposed  in  him  by  his  brother,  and  the  will  did  not  authorize 
him  to  delegate  the  duty  to  anybody  else.  *'  The  duty  and 
power  of  a  trustee  cannot  be  delegated  to  others  unless  there 
is  express  authority  for  that  purpose  given  in  the  instrument 
creating  the  trust.  It  follows  therefore  that  a  power  to  ap* 
point  a  new  trustee  can  seldom  or  never  exist  except  in  express 
trusts  created  by  deed  or  will.  The  person  who  creates  the 
trust  may  make  it  in  whatever  form  he  pleases,  he  may  there- 
fore determine  in  what  event  and  upon  what  condition  the 
original  trustee  may  retire  and  new  trusteep  be  substituted": 
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Perry  on  Trusts,  sec.  287.  The  estate  being  insolyent  and  by 
reason  thereof  the  trust  about  to  be  terminated*  this  deed  was 
an  attempt  to  transfer  to  Crocker  and  Hill  all  the  duties  that 
were  cast  upon  the  trustee  by  the  will  while  at  the  sanie  time 
it  continues  the  trust.  He  had  no  authority  to  do  bo  by  it 
It  is  no  answer  to  say  that  this  is  but  a  method  of  payment 
and  that  no  person  but  the  ceatuU  que  trust  named  in  the  will 
could  object  The  relation  existing  between  the  tmst  estate 
and  the  creditors  places  them  in  a  position  to  object 

It  may  be  said  in  conclusion  that  upon  every  principle  ot 
equity  this  trust  estate  should  be  held  intact  for  the  benefit 
of  all  its  creditors,  according  to  their  respective  rights,  and 
free  from  any  preferences. 

Decree  affirmed  and  appeal  dismissed  at  cost  of  appellants. 

Mr.  Justice  Mitchell  dissents. 


Teust  BaTATn— LiABn«iTr  «o  Ceedttobs. — A  tnutoe  who 
mercaatiU  bnuneM  with  the  tmit  assetak  for  the  benefit  of  the 
inui  it  respooeible  to  the  tnut  creditors  not  only  to  the  extent  «f  tiie 
aaaett  bnt  also  with  hie  own  property:  Connal^  t.  Lpont,  82  Tex.  664:  27 
Am.  St  Rep.  935.  An  action  may  be  maintained  by  the  creditor  of  » triul 
eetate  to  reach  the  tmst  property  in  the  hande  of  the  tnuteea  wiiboat  Jeifc 
ing  the  cciteif  que  inuU  Wmthw  t.  Mhmeioia  etc  R,  B.  Oa..  i  Hina.  SIS| 
77  Am.  Dea  519.  The  qneation  as  to  whether  tmst  eetatee  are  mbjaol  la 
execution  it  discussed  in  the  extended  note  to  Melkfouie  ▼•  SmStk^  07  Am» 
Deo.  SOS.  As  to  whether  fnnde  in  the  hands  of  a  trustee  are  anbjeet  to  ai^ 
tachment^  see  Oroomi  ▼•  Lewiit  2S  Md«  1S7|  87  Am.  Deo.  66S. 

Tsusn— Powm  ov  TRUsna  «o  Dslsoats  PowKB8.^The  elBse  «(  s 
trastee  is  one  of  peraonsl  oonfidenoe  and  cannot  be  delegated  vbIsm  the 
power  to  do  eo  is  expressly  granted  in  the  instrument  from  whioh  he  diriw 
his  powers:  FuUer  r.  O'Neal,  69  Tex.  849;  6  Am.  St.  Bep.  SS^  and 

Trvsts— Pbofibtt  Held  or  Tbiibt  Doib  Not  Pass  bt  av 
los  THE  Benefit  of  GsEDrroEs  bt  tks  Tbubsibs  Jfswls  t. 
Bt^  1(4;  16  Am.  St  Bep.  668. 
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Young  v.  Wbbd. 

PM  PBMHITLTAinA  BTATE,  SU.] 
T&UBT  E^ATKS— ISISOLTEMOT  OV— CONTBTANOS  AMD  OONVIBBIOir  OV  JlTDO* 

MKNT  IN  Fatob  ov  OUTLAWED  Claiub.— When  A  trntt  Mtoie  has  beaii 
embarked  in  bnsiuese  under  a  power  contained  in  a  will  anthoiicing  the 
executor  aa  trustee  to  carry  on  and  control  such  buainoM  and  if  advis- 
able to  sell  the  estate  and  invest  the  proceeds  for  the  benefit  of  the  cutuU 
pie  inui,  the  trostee  has  no  power,  after  both  the  estate  and  himself 
have  become  insolvent,  to  oonvey  the  bulk  of  it  to  its  creditors  whose 
elaims  have  expired  by  limitation,  and  who  have  knowledge  of  the  terma 
of  the  will  and  of  such  insolvency,  nor  can  he  confess  judgment  in  their 
favor  so  as  to  prefer  them  over  other  ereditors  of  the  estate.  Such  con- 
Teyanoe  and  judgment  are  void  for  want  of  oonsideration  aa  against  the 
other  creditors,  and  cannot  operate  as  a  waiver  of  the  statata  of  limits* 
tions  so  as  to  restore  the  lien  of  such  expired  elaims. 
Tbust  Estates— Fbaudulknt  Tbansfeb  bt  Trustee.— When  a  trust  es- 
tate embarked  in  business  under  a  power  contained  in  a  will  has  beoome 
iDsolventv  all  of  its  creditors,  aa  to  the  trustee,  occupy  the  position  of 
eesiuia  quetnut,  and  as  such  are  entitled  to  equitable  relief  from  an  illegal 
and  unwarranted  transfer  of  the  trust  estate  made  by  him  to  their  injury. 

Cbeditob'b  bill  to  annul  a  judgment  against,  and  a  oon« 
Toyance  of,  a  trust  estate. 
Judgment  for  plaintiff,  and  defendants  appealed. 

C,  L.  Mwnson^  Rodney  A.  Mercur^  W.  Z).  Crocker^  and  AidU 
mm  Condor^  for  the  appellants. 

Henry  0.  MeCormiekf  8.  T.  MeOormiel^  and  Henry  W.  WaU 
mm^  for  the  appellee. 

Thompson,  J.  At  the  time  of  the  death  of  F.  R.  Weed  in 
1882  he  was  conducting  a  general  store  at  Trout  Run,  and  a 
general  lumber  business  and  a  banking  business  at  Wil* 
liamsport.  By  his  will  he  created  a  trust  to  continue  them. 
The  trustee  was  Mills  B.  Weed,  to  whom  for  the  purposes  of 
the  trust  he  devised  all  his  estate,  real  and  personaL  The 
powers  of  the  trustee  over  it  are  clearly  set  forth  in  the  will 
creating  the  trust.  The  words  are:  *'  He  shall  possess,  hold, 
and  manage  the  same,  and  conduct  and  carry  on  business 
and  trade,  barter,  buy  and  sell  in  and  for  all  things  that  may 
pertain  to  said  estate,  its  business  or  its  products,  and  make 
such  investments  of  the  property,  real,  personal,  and  mixed, 
as  he  may  deem  best  for  the  interests  of  the  trust  hereby  cre- 
ated, and  if  he  shall  at  any  time  deem  it  advisable  or  for  the 
benefit  of  the  trust  hereby  created  that  the  said  property 
hereby  devised  should  be  sold  or  any  part  of  it,  then  I  do 
hereby  authorize  and  empower  him  to  sell  the  same«  and 


840  YouNa  v.  Weed.  [P 

make  a  title  to  the  parchaser  ia  fee  simple,  and  with  the  pio- 
ceeds  of  such  sale  I  do  authorize  and  empower  the  said  Milli 
B.  Weed  to  make  such  other  investmentSi  real  and  personal, 
or  commence,  conduct  and  carry  on  such  other  business  for 
the  benefit  of  the  cestuU  que  trusty  hereinafter  mentioned,  ae 
he  may  deem  most  advantageous."  As  an  executor  he  had 
no  power  to  sell  the  real  property.  As  a  trustee,  however,  he 
had  the  power  and  was  authorized  to  do  so,  if  he  should  deem 
it  advisable  or  judicious  for  the  purposes  of  the  trust,  but  in 
the  event  of  a  sale  he  was  required  to  invest  the  proceeds  in 
other  investments  for  the  benefit  of  the  trust  estate.  It  is 
very  clear  that  his  power  to  sell  was  for  a  consideration,  for 
the  purpose  of  investment,  and  for  the  benefit  of  the  trust* 
At  the  time  of  F.  R.  Weed's  death,  appellants,  George  and 
Frank  Truman,  held  a  note  of  which  said  F.  R.  Weed  was 
the  maker,  dated  April  1,  1878,  for  $60,000;  also  one  dated 
May  28,  1878,  for  $25,000,  upon  which  there  was  a  credit  of 
$19,828.24.  They  also  held  a  note  dated  December  23,  1890, 
for  $2,000,  of  which  Mills  B.  Weed,  trustee,  was  the  maker. 
These  appellants  took  no  steps  to  enforce  their  lien  against 
the  real  estate  of  decedent,  but  on  March  8,  1891,  Mills  B. 
Weed,  as  ezecutor  and  trustee,  by  amicable  action  and  confes- 
sion of  judgment,  filed  March  18,  1891,  confessed  a  jodgmeni 
against  the  estate  of  F.  R.  Weed,  deceased,  in  favor  of  these 
appellants  for  the  sum  of  $100,448.15,  being  the  principal  and 
interest  of  the  indebtedness  referred  to.  On  March  16,  1891| 
Mills  B.  Weed,  as  executor  and  trustee,  conveyed  to  thaee 
appellants  twenty-five  pieces  of  real  estate,  of  whioh  four  had 
been  acquired  after  the  death,  of  F.  R.  Weed.  These  oonvey- 
aoces  covered  almost  the  bulk  of  the  trust  estate.  The  con* 
sideratioa  named  in  the  deed  was  $96,000,  but  should  have 
been  stated  to  be  $96,800.  This  amount  was  credited  on  the 
judgment  confessed^  and  was  the  only  oonaideratiDn  fiw  the 
deed.  When  it  was  executed  the  trust  estate  waa  ineolTent^ 
and  the  maetMr  finds  as  a  fact  that  the  trustee  waa  alao  in* 
solvent. 

It  is  manifest  that  Mills  B.  Weed,  aa  trustee,  had  no  power 
to  exeoute  this  deed.  It  was  not  for  the  benefit  of  the  tmst 
It  was  not  executed  for  the  purpose  of  the  trasti  and  theie 
were  no  proceeds  from  it  to  reinvest.  It  was  not  given  for  a 
valuable  consideration.  By  the  act  of  February  24, 1834|Seo* 
tion  24,  Purdon,  625,  P.  L.  77,  it  is  enacted:  ''  No  debts  of  a 
deoedent,  except  they  be  secured  by  mortgage  or  judgment^ 
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shall  remain  a  lien  on  the  real  estate  of  such  decedent  longef 
than  five  years  after  the  decease  of  such  debtor,  unless  an  aor 
tion  for  tlie  recovery  thereof  be  commenced  and  duly  prose* 
cttted  against  his  heirs,  executors,  or  administrators  withia 
the  period  of  five  years  after  his  decease;  or  a  copy  or  partic- 
ular written  statement  of  any  bond,  covenant,  debt,  or  de» 
mand,  when  the  same  is  not  payable  within  the  said  period 
of  five  years,  in  the  oflBce  of  the  prothonotary  of  the  county 
where  the  real  estate  to  be  charged  is  situate."  F.  R.  Weed 
died  in  1882,  and  these  appellants  Truman  and  Brother  com* 
menced  no  action  and  filed  no  copy  or  statement.  In  1887, 
five  years  having  elapsed  since  the  death  of  the  decedent,  the 
lien  of  their  debt  upon  this  real  estate  conveyed  expired,  and 
was  discharged  by  operation  of  law:  Kerper  v.  Hochy  1  Watts, 
9;  Bindl€y'$  App.,  69  Pa.  St  295;  OUver'$  App.,  101  Pa.  St 
299;  Clm84r^$  EOat^,  1  Watts  A  S.  208.  As  the  lien  had  ex* 
pared  there  waa,  therefore,  no  consideration  for  the  deed. 

It  is,  however,  contended  that  the  confession  of  judgment 
and  the  conveyance  in  question  operated  as  a  waiver  of  the 
limitation  of  the  act  of  1834.  Wallace'i  Appeal,  6  Pa.  St  106, 
18  relied  upon  to  sustain  this  position.  In  that  case,  all  the 
parties,  heirs,  widow,  and  administrators,  united  in  an  agree* 
ment  that  the  claim  in  question  should  not  be  afiected  by  the 
operation  of  the  statute.  It  was  said  in  that  case:  '*It  is  a 
principle  of  common  application  that  one  upon  whom  the  law 
confers  a  benefit  may  relinquish  it  provided  he  in  doing  so 
infiicts  no  injury  upon  the  rights  of  others."  In  the  present 
case  the  lien  upon  the  property  in  question  had  expired  by 
operation  of  law,  and  Mills  B.  Weed  as  trustee  held  it  Aree 
from  it  for  the  benefit  of  the  trust  estate.  The  estate  being 
insolvent,  and  the  rights  of  creditors  in  consequence  of  it 
having  intervened,  he  had  no  right  as  a  trustee  to  waive  the 
operation  of  the  statute  and  thus  restore  the  lien.  As  the 
title  to  this  property  had  vested  in  the  trustee  free  from  the 
lien  of  this  debt,  as  the  rights  of  creditors  to  it  as  part  of  the 
trust  estate  had  intervened,  a  confession  of  judgment  by  him 
as  executor  could  not  reestablish  this  lien  that  had  oeased 
to  exist  against  it. 

It  has  been  ably  argued  that  Mills  B.  Weed  was  not  a 
trustee  for  creditors,  and  the  appellee,  having  acquired  no  lien 
against  the  real  estate  at  the  time  of  the  conveyance,  is  not  in 
a  position  to  question  it.  The  master  finds  as  facts  that  the 
estate  at  that  time  was  insolvent,  and  also  the  trustee  was  in- 
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•olvent  In  thii  finding,  approved  by  the  court  below,  there 
was  no  such  flagrant  error  aa  to  warrant  its  reyersaL  The 
appellee  has  filed  this  bill  for  himself  and  on  behalf  of  others 
in  interest,  and  in  regard  to  his  claim  the  master  finds:  **  The 
nature  of  the  indebtedness  of  the  trust  estate  to  Benjamin  F. 
Young,  the  plaintiff,  is,  in  opinion  of  the  master,  suflSciently 
shown  for  the  purposes  of  this  cause.  Ten  thousand  nine 
hundred  dollars  of  it  was  originally  a  debt  of  F.  B.  Weed, 
which,  a  short  time  after  the  testator's  death,  while  it  was  a 
subsisting  lien  and  valid  claim  upon  all  the  property  of  the 
testator,  and  consequently  upon  all  of  the  property  of  the  tmst 
estate,  was  paid  with  obligations  of  the  trust  estate.  It  would 
be  hard  to  conceive  of  a  transaction  which  more  than  this 
should  be  binding  upon  the  trust  estate."  The  appellee, 
therefore,  is  a  creditor  of  the  trust  estate,  and  as  such  entitled 
to  relief.  As  to  the  relation  which  the  creditors  have  to  the 
trust  estate,  the  subject  has  been  fully  considered  in  Woddrop 
V.  Weed  [the  preceding  case],  and  it  is  unnecessary  to  repeat 
the  same.  It  is  sufficient  to  say  that  the  trust  estate  being 
liable  and  insolvent,  as  well  as  the  trustee,  the  creditors  as  to 
him  occupy  the  position  of  eeeiuis  que  truet^  and  as  such  are 
entitled  to  equitable  relief  to  prevent  him  from  making  an 
illegal  and  unwarranted  transfer  of  the  trust  estate  to  the 
injury  of  such  creditors:  In  re  Oarland^  10  Ves.  Jr.  110; 
MalhewB  v.  SUphenson^  6  Pa.  St  498;  BashinB*  App.^  84  Pa.  St. 
272;  Stevenson  v.  Matthewe,  9  Pa.  St.  316. 

The  deed  to  appellants  refers  to  the  will  of  F.  B.  Weed,  de- 
ceased, and  recites  fully  the  trust  therein  created.  The  ap- 
pellants, therefore,  are  not  purchasers  without  notice,  were 
put  upon  inquiry  and  had  full  notice.  It  is  said  in  Oarrard 
V.  Pittsburgh  etc.  R.  ft.  Co,,  29  Pa.  St.  168:  "Where  a  pur- 
chaser cannot  make  out  a  title  but  by  a  deed  which  leads  him 
to  another  fact,  he  shall  be  presumed  to  have  knowledge  of 
that  fact.  So  he  is  supposed  to  have  knowledge  of  the  instru- 
ment under  which  the  party  with  whom  he  contracts  as  ex* 
ecutor  or  trustee  or  appointee  derives  his  power."  As  the 
appellants  are  not  purchasers  for  a  valuable  consideratioD, 
and  took  the  property  with  full  notice,  equity  will  follow  it  in 
their  hands:  Petrie  v.  Clarky  11  Serg.  ft.  B.  877;  14  Am.  Deo. 
636.  Such  being  the  case,  the  decree  is  affirmed,  and  the 
api)eals  are  dismissed  at  cost  of  appellants. 

Mr.  JusTiox  MiTCHSLL  dissents. 
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Tkvtr  Eratis— LiABiUTr  to  Gbsdrou.— For  a  haiSbmt  HMoaadaa  of 
Vm  prindplas  iiiTolTed  in  th« iMding  OMe^.tM  Woddrop t/ Wmd^  lUFtk,Bk 
107,  tuUe,  SS2,  Mid  note. 

On  AM  AmomoHT  ov  am  Ihtikbt  n  a  XEinr  Eratb  tiie  tnisteo 
boIcU  th«  properly  in  trust  for  the  latignoe:  Back  t»  Swsmeiff  S6  Ho.  41|  06 
Dm.  681. 


JbNSEN    U    MoGoRKBLIte 
[154  mnanrLTARiA  Btais,  GS.] 

KnaonABLB  Inbtbombhts — ^Noncs  bt  Mail — ^Prbumptiov. — A  notion 
of  protest  snd  dishonor  of  s  promissory  note  incloaed  in  a  prei>aid  en« 
Telope  requesting  ite  return  if  not  deliv^ered,  properly  addressed,  to  the 
indorser  at  the  place  where  he  regularly  receives  his  mail  matter,  and 
deposited  in  the  poetoffice,  is,  in  the  absence  of  ite  return  undelivered, 
prhna/ade  evidence  of  its  receipt  by  him,  sufficient  to  charge  him  as  an 
indorser. 

STZDBROC'PRBRUMFnoJi  ov  DsLiYCBT  Of  LnTBR  DcTLT  Mailbd.— De- 
positing in  the  postoffioe  a  properly  addressed  prepaid  letter  raises  a 
presumption  that  it  reached  ite  destination  in  dne  course  of  maiL  Such  , 
presumption  may  be  rebutted  by  evidence  showing  that  it  was  not  re- 
oeived,  and  in  the  event  of  any  oonflict  of  evidence  on  this  point  the: 
question  is  solely  for  the  determination  of  the  Jury. 

AsBUMPBiT  against  the  indorser  of  a  note.  Judgment  for 
plaintiff,  and  defendant  appealed. 

FrancU  H.  Oarreit  and  William  Oorman^  for  the  appellant. 
Emui  L.  IWitn,  for  the  appellee. 

Stebrbtt,  C.  J.  This  suit  is  on  a  note  at  ninety  days  from 
March  28,  1890,  made  by  Rodger  Convery  to  the  order  of 
P.  C.  Convery,  indorsed  by  him  and  by  the  defendant,  etc. 

It  is  conceded  the  note  was  duly  presented  to  the  maker  at 
maturity  and  protested  for  nonpayment.  The  only  question 
was  whether  defendant  was  legally  notified  of  the  dishonor  of 
the  note.  Alonzo  R.  Rutherford,  the  notary  by  whom  it  was 
protested,  testified,  in  substance,  that  on  the  day  named  he 
inclosed  notice  of  protest  in  an  envelope  addressed  to  defend- 
ant, *^ Philadelphia  Driving  Park,  Philadelphia,"  his  then 
place  of  residence  in  said  city,  and  mailed  the  same  on  that 
day  in  the  Philadelphia  postoffice.  He  further  testified  that 
on  the  envelope  in  which  he  sent  the  notice  the  words,  ^Re- 
turn to  Alonzo  R.  Rutherford,  if  not  delivered,"  etc.,  were 
ttamped,  and  that  said  letter  was  never  returned  to  him.  It 
was  also  in  evidence  that  the  then  United  States  carrier  de» 
livery  service  did  not  cover  '^  Philadelphia  Driving  Park,"  but 
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those  wTio  resided  tbere,  including  defendant,  received  their 
mail  matter  regularly  at  the  sub-postoffice  or  station  located 
in  that  section  of  the  city  near  defendant's  residence. 

The  defendant  denied  having  received  the  notice  of  protest; 
and  his  man  of  business,  who  was  accustomed  to  call  at  the 
sub-postofBce  daily  once,  twice,  and  occasionally  thrice  for 
his  employer's  mail,  and  sometiiAes,  in  his  absence,  opening 
the  same,  testified  that  he  knew  nothing  of  the  receipt  of  said 
notice. 

No  points  for  charge  were  submitted  to  the  court  by  either 
party.  After  referring  to  plaintiff's  evidence  tending  to  show 
that  the  notice  of  protest  was  duly  mailed  to  and  received  by 
defendant,  and  also  to  defendant's  rebutting  testimony,  the 
learned  judge  instructed  the  jury  to  find,  from  all  the  evidence 
before  them,  whether  or  not  the  notice  was  sent  and  reached 
defendant's  residence  or  place  of  business,  and,  among  other 
things,  said:  ^*If  it  came  to  either  of  them  it  was  a  suflicient 
notice  within  the  requirements  of  the  law,  if  it  came  within  a 
reasonable  time,'^  and  that  "the  date,  July  12th,  which  has 
been  mentioned  in  the  course  of  the  case,  would  be  too  late." 

Considering  the  two  specifications  in  their  inverse  order, 
we  think  defendant  unjustly  complains  of  the  court  for  '*  not 
charging  the  jury  that,  under  all  the  evidence  in  the  case, 
their  verdict  should  be  for  the  defendant."  The  learned 
judge  was  not  requested  to  thus  instruct  the  jury  and  thereby 
withdraw  the  case  from  their  consideration.  If  such  instruc- 
tion had  been  asked,  in  view  of  the  evidence  referred  to,  it 
would  have  been  error  to  have  given  it. 

The  only  other  specification  is  the  following  excerpt  from 
the  learned  judge's  charge:  ^  The  United  States  government 
has  taken  hold  of  the  distribution  of  the  mails,  and  in  the 
city  of  Philadelphia,  letters  deposited  in  the  mail  are  de- 
livered daily,  and  where  there  is  upon  the  back  of  an  envelope 
a  stamp  of  the  name  of  the  person  who  sends  letters,  the  let- 
ters  are  returned  if  they  are  not  delivered.  Under  ihik  con- 
dition of  things  I  instruct  you  there  is  a  presumption  when 
the  letter  is  mailed  to  the  proper  address  within  the  city  that 
it  is  delivered  in  accordance  with  the  direction." 

The  plaintiff's  evidence,  as  we  have  seen,  was  to  the  effect 
that  on  the  day  the  note  was  dishonored  a  notice  of  protest 
properly  addressed  to  defendant  was  deposited  in  the  Phila- 
delphia  postoffice.  In  due  course  of  mail  the  letter  thus  de* 
posited  by  the  notary  would  be  promptly  transmitted  to  the 
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sub-poBtofBce — in  the  vicinitj  of  defendant's  residence — ^where 
be  was  accustomed  to  regularly  receive  his  letters  and  other 
mail  matter.  The  plaintifiTs  evidence  on  that  subject  was 
sufficient  to  vrarrant  the  jury  in  finding  the  fact  of  which 
their  verdict  is  necessarily  predicated,  viz.,  that  the  letter 
reached  its  destination — defendant's  place  of  business  or  resi- 
dence— by  due  course  of  mail,  etc. 

As  we  said  in  Whitmors  v.  Dwelling'house  Ins.  Co.^  148  Pa. 
St.  405,  S3  Am.  St.  Rep.  838,  it  is  well  settled  that  the  fact  of 
depositing  in  the  postoffice  a  properly  addressed,  prepaid  let- 
ter, raises  a  natural  presumption,  founded  in  common  expe- 
rience, that  it  reached  its  destination  by  due  course  of  mail. 
In  other  words,  it  was  prima  facie  evidence  that  it  was  re- 
ceived by  the  person  to  whom  it  was  addressed;  but  that 
prima  facie  proof  may  be  rebutted  by  evidence  showing  it  was 
not  received.  The  question  is  one  of  fact  solely,  for  the  de- 
termination of  the  jury  under  all  the  evidence:  Foh(ynh  v. 
CooJfc,  115  Pa.  St.  549;  Susquehanna  etc.  Ins.  Co.  v.  Tunkhanr 
nod  Toy  Co,,  97  Pa.  St.  424;  39  Am.  Rep.  816;  Huntley  v. 
Whittier^  105  Mass.  391;  7  Am.  Rep.  536;  Briggs  v.  Hervey, 
130  Mass.  188.  In  the  case  at  bar  that  presumption  is 
strengthened  by  the  undisputed  evidence  that  the  name  and 
address  of  the  notary  were  stamped  on  the  envelope  covering 
the  notice  of  protest  So  greatly  indeed  does  that  fact 
strengthen  the  presumption,  that  it  becomes  well  nigh  con- 
clusive. At  least  it  would  be  entitled  to  considerable  weight 
in  connection  with  other  facts  and  circumstances  in  the  case. 

In  view  of  the  evidence,  and  submission  of  the  questions 
arising  thereon  to  the  jury,  their  verdict,  in  favor  of  plaintiff, 
by  necessary  implication,  establishes  the  facts  that  the  notice 
of  protest,  properly  addressed  and  mailed  to  defendant,  was 
promptly  transmitted  to  the  sub-postoffice  in  the  vicinity  of 
his  well-known  residence  at  *^  Philadelphia  Driving  Park," 
and  was  there  received  by  him,  or  some  one  authorized  to  re- 
ceive the  same  from  that  office.  That  is  sufficient  to  fix  his 
liability  as  indorser. 

Judgment  affirmed.  


EviDENCJi — Presumption  That  Lsttsk  Mailed  Rkaghbx>  DEsnirA- 
TiON.— The  deposit  of  a  letter  in  the  postoffice  properly  addressed  and 
■tamped  is  prhna  facie  evidence  that  the  same  was  received  in  the  ordinary 
coarse  of  mail  by  tiie  person  to  whom  it  was  addressed:  Oerman  Nat.  Bank 
T.  Bums,  12  ('ol.  539;  13  Am.  St.  Rep.  247;  Ptnnypacker  v.  Capital  Im, 
Co.,  80  la.  50;  20  Am.  St.  Rep.  395;  Phelan  ▼.  Northoeatem  etc  Ina.  Co.,  113 
N.  Y.  147;  10  Am.  St.  Kep.  441,  and  note,  with  the  cases  collected. 
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Nboottablb  IirsTBUHxirrs — ^Noncn  ov  Protbst  bt  Mail 
I^aL  Bank  t.  ShatOt  79  Me.  876;  1  Am.  St.  Rep.  819,  Mid  note; 
Janea,  125  lad.  876;  21  Am.  St.  Rep.  227;  Cwblm  r.  PlamUnT  NaL  Bnk. 
V*.  661;  24  Am.  St  Rep.  673,  and  nota^  and  aepeciallj  tba  ttcteBdid  ■ 
to  Bemmm  t.  Maek^  88  Am.  Deo.  608. 


Lang  v.  Pannsylyania  Railroad  Company. 

[IM  FnOVrLTAMZA  Btaib,  812.] 

Ooimoii  OiLBBixBa^LiABiLiTT  voB  Lo88  Or  OooDs  Detainbd  bt  Floodi^ 
When  a  railroad  train  oontaining  teTeral  oarloads  of  whisky,  in  oowet 
of  transportation,  is  detained  by  flood,  but  is  left  on  the  track  nninjmrw^ 
and,  while  it  ia  io  detained,  thioTes  break  open  the  care  and  aeii 
of  the  whisky  in  open  daylight  and  in  the  pretence  of  the 
who  make  no  effort  at  resietanoe  and  then  desert  the  train,  after  which 
the  remainder  of  the  wluaky  is  destroyed  by  dttaens  who  hare  goardsd 
it  for  some  time  to  preTent  it  from  falling  into  the  hands  of  lawiaas 
men,  the  oompaoy  ia  guilty  of  negligenoa  and  liable  for  the  foil  Talme  af 
the  gooda  loat, 

OOMMOV  CaBRIBRS— DXTBHTIOH  OV  TbAXV  BT  FlOOD— IjABIUTT  lOR  GOODI 

Stolrn. — The  fact  that  a  railroad  train  ia  detained  uninjured  by  flood 
which  fomishea  an  opportunity  for  plunder  will  not  reUere  the  oaRMT 
from  liability  for  the  loaa  of  gooda  undergoiiig  tranaportation  and  which 
are  atolen  in  open  daylight  in  the  preaenoe  of  the  carrier's  employee^ 
who  make  no  effort  to  reaiBt  the  thievea  or  to  protect  the  gooda. 


Trespass  for  the  loss  of  goods  by  a  commaD 
Judgment  for  plaintiff,  and  defendant  appealed. 

Oeorge^  Tocher^  and  Bifphamj  for  the  appellant. 

Thomas  D.  Finletter  and  Leonard  Finletierf  for  the  appellee^ 

Williams,  J.  The  defendant  is  sued  as  a  common  carrier 
for  its  failure  to  deliver  a  quantity  of  whisky  shipped  over 
its  line  of  road.  The  defense  set  up  is,  that  the  whisky  was 
lost  in  the  Johnstown  flood.  The  train  was  overtaken  by  the 
flood,  but  it  was  not  swept  away.  After  the  avalanche  of 
water,  caused  by  the  breaking  of  the  South  Fork  dam,  had 
passed  the  train  was  left  upon  the  track,  and  the  cars  wers 
uninjured.  The  track  above  and  below  it  was  injured  8o  that 
the  train  could  not  resume  its  journey  at  onoe,  but  remained 
in  the  same  place  until  the  necessary  repairs  were  made. 
The  whisky  claimed  for  in  this  action  was  not  destroyed  by 
a  flood.  Part  of  it  was  stolen  by  thieves  after  the  flood  sub- 
sided, and  the  rest  of  it  was  destroyed  by  a  volunteer  guard 
of  citizens  who  had  watched  and  protected  the  train  during 
the  night  following  the  flood  and  part  of  the  next  day  as  the 
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easiest  way  of  keeping  it  from  falling  into  the  hands  of  the 
same  dangerous  class  of  men  who  had  gotten  a  taste  of  it  on 
the  previous  afternoon.  The  flood  was  therefore  not  the  cause 
of  the  lossy  but  the  occasion,  the  opportunity,  for  its  plunder 
by  bad  men.  The  thieves  came  in  the  wake  of  the  flood  to 
pick  up  and  appropriate  what  the  more  merciful  waters  had 
spared.  They  came  to  this  train  and  began  to  force  open  the 
doors  of  some  of  the  cars.  The  conductor  and  part,  if  not 
all,  of  his  crew  came  upon  the  ground  at  about  the  same 
time.  They  saw  an  ax  being  used  to  open  one  or  more  of  the 
cars,  but  they  made  no  effort  to  defend  the  train  or  drive 
away  the  thieves.  They  did  not  so  much  as  remonstrate 
with  them  or  order  them  away;  but,  turning  their  backs, 
they  surrendered  the  train  and  its  freight  to  the  tender  mer* 
ciee  of  the  vagabonds  who  had  attacked  it  and  went  away 
from  the  neighborhood.  Private  citizens  came  soon  after, 
drove  the  thieves  out  of  and  away  from  the  train,  and  stood 
guard  over  it  all  night  and  until  the  middle  of  the  next  day; 
but  the  trainmen  seem  to  have  had  neither  part  nor  lot  in 
the  effort  to  save  the  property  of  their  employer.  The  reason 
was  given  by  one  of  them  while  on  the  witness-stand  with  a 
cool,  deliberate  heartlessness  not  often  met  with  in  the  most 
hardened  criminals.  He  said  he  did  not  try  to  help  the  citi* 
sens  save  the  oars  and  their  contents  because  he  **had  no 
orders  to  do  so."  He  stood  and  looked  on.  He  saw  the 
peril  of  his  employer's  property.  He  saw  citizens,  with  no 
personal  interest  involved,  trying  to  save  it;  but  he  did  not 
help  because  he  '*  had  no  orders."  Whether  he  and  others 
like  him  were  cowards  shivering  with  fear  in  the  presence  of 
a  few  thieves  whom  unarmed  citizens  drove  away,  or  were 
thieves  at  heart,  and  in  full  sympathy  with  those  who  were 
trying  to  loot  the  cars  that  they  should  have  defended,  is 
a  matter  of  no  consequence.  In  either  case  they  neglected 
their  obvious  duty.  The  railroad  company  was  represented 
in  the  carriage  and  safe-keeping  of  the  freight  on  the  train 
by  the  men  to  whom  the  train  had  been  committed.  If 
they  deserted  their  posts  and  left  the  goods  uncared  for,  and 
they  were  stolen  or  destroyed,  their  employer  must  suffer  for 
their  inefficiency.  Under  the  facts  of  this  case  the  loss  sued 
for  did  not  arise  from  inevitable  accident  or  the  act  of  Qod. 
It  did  not  result  from  insurrection  or  the  publio  enemy.  It 
was  not  the  work  of  a  mob.  It  was  due  in  part  to  plain 
stealing,  done  in  daylight,  in  the  presence  of  the  trainmen. 
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Bnd  without  the  filightest  resistance  or  remonstrance  on  tiidr 
part.  For  the  rest  it  was  due  to  the  action  of  citiiens  who, 
after  having  guarded  what  remained  for  nearly  twenfy-fonr 
hours,  destroyed  it,  when  they  could  no  longer  keep  up  their 
watch  over  it,  rather  than  see  it  consumed  by  the  haman 
brutes  to  whom  it  had  been  abandoned  by  the  trainmen. 

The  court  below  disposed  of  this  same  case  properly,  and 
the  judgment  is  affirmed. 


Cacrikba— LiABiLFTT  OT— AoT  OT  GoD.^A  common  carrier  \m  not 
for  tbe  I088  of  goods  destroyed  while  in  his  possession  by  an  nnpreoedantod 
flood  amonnting  to  an  act  of  God,  such  as  the  "Johnstown  flood,"  in  the 
absence  of  evidence  of  want  of  care  on  his  part:  Long  v.  Pennsytwania  J2L  R. 
Co.,  147  Pa.  St.  343;  30  Am.  8  k.  Hep.  732,  and  extended  note.  Sm  abo 
the  extended  note  to  Norrit  v.  Scmifmah  etc  Ry.  Co,^  11  Am.  St.  Rep.  38SL 
The  liability  of  a  common  carrier  for  the  loss  of  goods  caased  partly  by  the 
act  of  Ood  and  partly  by  other  means  is  discussed  in  the  extended  note  to 
WoI/y.  Ameriean  Express  Co.,  97  Am.  Deo.  409.  As  to  the  liability  of  tiie 
earrier  where  the  accident  is  oaoeed  by  an  act  of  Ood,  bnt  the  earner  is  oel 
free  from  negligence,  see  Cohanhus  etc  By,  Co.  t.  Bridges^  66  Ala.  448;  11 
Ain.  St.  Rep.  68,  and  note;  and  Bkhmond  etc  B,  B.  Co,  w,  Beaaom,  86  Gai 
203;  22  Am.  St.  Rep.  446,  and  note. 


BioHABDS  V.  Farmers  and  Meohanigs'  Ikstitutb. 

[IM  PBNWTLVAinA  STAIS,  449.] 

CoRPORATiova,  Acts  of  db  Faoto  OFjnoBas  ot  are  valid  as  regards  tbt 
pablio  and  third  persons. 

Corporations  Arb  Liarlb  Upon  Ck>KTRACfFa  Maor  bt  db  Faoid  Own- 
CKR8  Thbreot,  although  such  officers  are  subsequent^  outed  frooi 
ofKce,  on  the  ground  of  the  invalidity  of  their  election. 

Assumpsit  upon  a  contract  to  erect  buildings  for  an  agri- 
cultural society,  and  to  recover  premiama  offered  bj  it. 
While  a  board  of  directors,  afterwards  declared  to  bavB  been 
illegally  elected,  was  in  possession  of  the  books  and  property 
of  such  corporation  they  contracted  for  certain  alterations 
and  additions  to  its  buildings  and  grounds.  They  also 
offered  premiums  to  be  contested  for  at  the  same  &ir.  Tbe 
suits  of  Richards  and  others  under  oonsidoration  in  this  ap- 
peal are  for  premiums  awarded  them  at  such  fair.  Tbe  suits 
of  Zearfoss  and  Hillinrd  and  others  also  considered  in  this 
appeal  are  for  material  furnished  by  them  in  erecting  build- 
ings and  permanently  improving  grounds  for  such  corpora- 
tion, and  for  its  use  at  such  fair.  Judgment  for  the  plaintiffi}. 
Defendant  appealed. 
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Edward  /•  Fax^  for  the  appellant 

Orrin  Serfats^  Aaron  Ooldsmith^  H.  J.  Steele^  John  0.  ifef' 
vittf  and  RnsseU  C.  Stewart,  for  the  appellees. 

Per  Curiam.  In  accordance  with  proyisions  of  the  act  of 
April  22, 1874,  the  parties  dispensed  with  trial  by  jury  and 
submitted  the  decision  of  their  case  to  the  court. 

The  findings  of  fact  are  clearly  stated  in  the  opinion  of  the 
learned  trial  judge,  and  their  correctness  is  not  challenged  by 
rnj  of  the  specifications  of  error.  The  latter  are  all  directed 
•xclusively  to  some  of  his  conclusions  of  law.  Among  other 
things,  he  found  that  the  acting,  or  de  facto^  directors  had 
possession  of  the  books  of  the  corporation  defendant,  and  con- 
trol of  its  property,  real  and  personal.  Under  their  manage- 
ment and  direction  the  buildings  were  put  in  order,  and  all 
necessary  preparations  were  made  for  holding  the  fair,  in- 
cluding the  offer  of  premiums  to  exhibitors,  etc.  They  con- 
ducted the  fair,  received  proceeds  of  entrance  and  admission 
fees,  etc. 

He  also  found  that  plaintiff  exhibited  cattle  at  the  fair, 
paid  entrance  fee  therefor,  and  was  awarded  premiums 
amounting  to  sixty-four  dollars  and  seyenty-five  cents,  which 
constitutes  his  claim  in  this  suit;  that  for  several  years  be- 
fore, plaintiff  was  a  stockholder  of  the  corporation  and  voted 
at  elections  for  directors,  but  there  was  no  evidence  that  he 
knew  of  any  proceedings  pending  to  oust  any  members  of  the 
board. 

In  view  of  these  and  other  facts  found  and  embodied  in  his 
opinion  the  learned  judge  held  that  the  acts  of  the  de  facto 
directors  were  binding  upon  the  corporation.  In  that  we  think 
he  was  clearly  right.  Contracts  entered  into  by  a  corporation 
de  facto  are  binding  after  having  been  executed  by  either 
party:  2  Morawetz  on  Corporations,  sees.  760,  762.  The  act 
of  an  officer  de  facto  is  good  whenever  it  concerns  a  third  per- 
son who  had  a  previous  right  or  had  paid  a  valuable  consid- 
eration for  it:  Angell  and  Ames  on  Corporations,  11th  ed., 
sees.  286,  287,  290.  An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law,  upon  principles 
of  policy  and  justice,  will  hold  valid,  so  far  as  they  involve 
the  interests  of  the  public  and  third  persons:  State  v.  CarroU^ 
88  Conn.  449;  9  Am.  Rep.  409.  Our  own  cases  are  to  the 
same  effect:  Riddle  v.  Bedford  Co,,  7  Serg.  &  R,  892;  McOar* 
gell  V.  Hazleton  Coal  Co,,  4  Watts  &  S.  425.    In  the  latter  it 
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WM  held  that  ^'a  oorporati<m  may  act  by  meana  of  an  oBkm 
d$  faeto  as  fully  and  eflTectually,  as  regards  the  public  and 
third  persons,  as  by  an  officer  de  jure/*  in  all  mattexB  nitiua 
the  scope  of  the  corporation's  ordinary  business. 

The  learned  counsel  for  defendant,  in  a  yery  able  and  in* 
genious  argument,  contended  that  there  is  a  diatinction  be- 
tween de  faeto  officers  of  public  corporations  and  de  faeU 
officers  of  private  corporations.  While  such  a  dietinction 
appears  to  be  recognised  in  some  of  the  cases  cited  and  relied 
on  by  him,  we  are  not  convinced  that  it  is  sound.  The  weight 
of  authority,  in  this  country  especially,  is  decidedly  against 
it.  In  the  case  of  public  corporations,  the  reasons  for  hold- 
ing the  acts  of  de  faeto  officers  binding  on  the  corporations 
they  represent  are  doubtless  stronger  than  in  the  caae  of  pri- 
vate corporations;  but  to  some  extent  at  leasti  they  are  the 
same  in  both,  differing  only  in  degree. 

We  find  nothing  in  the  record  that  requires  a  zeveraal  of 
the  judgment. 

Judgment  affirmed.  ' 


OmoEBs  DB  Facto— VALXDnr  of  Aon  of.— Th«  aoti  off  dejheto  oflit 
sra  inyalid  when  they  oonoem  themielTeip  but  are  valid  when  they 
the  public  or  the  rights  of  itrtngen  or  third  pereoni  who  hare  an  tatenet  is 
the  acti  done:  King  t.  PkUadel^^  Co.,  164  Pa.  8t  l&K  onie,  817,  and  noli 
with  oasea  coUeoted.  See  aleo  extended  note  to  EeBg  t.  Beada^  64  Am.  Dm 
64. 

OORPORATIOH— LtABILITT  FOR  AOTS  OF  OB  Faoto  Oiriusitt.— Hw  aoli 
of  a  director  of  a  corporation  are  valid  eo  far  ai  third  penons  are  ooooemed, 
though  he  is  not  possessed  of  the  qualifioations  required  by  tho  by«]aw8|  if 
his  election  appears  of  record,  and  he  has  been  permitted  by  tho  oorpocation 
to  act  as  director:  Despatch  Line  t.  Bellamy  Mfg,  Co,^  12  N.  H.  206;  S7  Am. 
Dec  203.  The  proceedings  of  a  board  of  de  faeto  directors  of  a  priTato  oor> 
poration  are  presumed  regular  until  the  contrary  is  shown;  tiiorafore*  whsi 
acting  under  a  by-law,  they  remoTe  an  officer  it  will  be  presumed  that  thsy 
acted  on  sufficient  grounds  until  their  action  is  impeaohed  by  proof  t  6late  T. 
KugferU,  44  M&  164;  100  Am.  Deo.  266^  and  note. 
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Hodnbtt's  Estate. 

PM  PIMMRLTAIIIA  SZATB,  48S.] 

Wnu— Obabitabli  Xsvht.— A  dtriam  to  a  putor  of  a  diwoh  will  mak  bt 
doomed  eluuntable  merely  from  the  natmo  of  the  profeMoiud  ohMoelif 
of  tho  dorioeo.  In  the  abeenoe  of  any  erideaoo  tending  to  iMten  npoo 
him  a  tnist  for  either  religiooe  or  eharitaUo  porpooea  bo  is  ontitlod  la 
■noh  gift  in  his  own  right 

i;.  H.  Flieh^  for  the  appellant 
Martin  BeUy  for  the  appellees* 

Btbbbxtt,  C.  J.  This  contention  arose  in  the  dlstribation 
of  ten  hundred  and  fifteen  dollars  and  twenty-six  cents,  repre* 
senting  net  residuary  personal  estate  of  Mrs.  Ellen  Hodnett^ 
who  resided  in  Altoona,  and  died  there,  testate,  on  July  8^ 
1888.  The  eighth  clause  of  her  will,  as  originally  published, 
ifl  as  follows:  *'The  rest,  residue,  and  remainder  of  my 
estate  I  give  and  bequeath  to  the  Passionist  Monastery  at 
Pittsburgh,  Pa."  Two  days  before  her  decease  she  executed 
the  following  codicil  thereto:  ''  Now,  6  July,  1888,  as  a  codi- 
cil to  the  foregoing  will,  I  direct  the  portion  directing  my  ex- 
ecutors to  procure  a  chalice  to  be  omitted  from  the  said  will, 
as  I  haye  already  purchased  one  myself;  and  further  I  di- 
rect that  the  residue  and  remainder,  if  any,  shall  go  to  the 
Franciscan  Brothers  of  Altoona,  Pa.,  and  to  the  pastor  of  the 
•Bt  John's  R.  C.  Church  of  Altoona,  Pa.,  in  equal  parts  or 
shares,  instead  of  to  the  Passionist  Monastery  of  Pittsburgh, 
Pa." 

It  is  conceded  that  this  operated  as  a  revocation  of  the  re- 
siduary clause  above  quoted;  and,  as  to  the  moiety  of  the 
residuary  estate  thus  given  to  the  ''  Franciscan  Brothers  of 
Altoona,  Pa.,''  it  is  also  conceded  that  the  codicil  is  void,  un« 
der  the  provisions  of  the  act  of  April  26,  1855.  The  only  ques- 
tion is,  whether  the  other  moiety,  given  to  *'  the  pastor  of  the 
St.  John's  R.  C.  Church  of  Altoona,  Pa.,"  is  a  personal  ((ift  or 
bequest,  in  his  own  right,  to  Rev.  N.  J.  O'Reilly,  the  appellant, 
vrho  at  date  of  the  will,  and  also  at  the  death  of  the  testatrix, 
was  the  pastor  of  said  church,  or  whether  it  was  given  to  him, 
not  in  his  own  right,  but  in  trust  for  religious  or  charitable 
uses,  and  therefore  void  under  the  act  of  1855.  The  learned 
auditor,  holding  that  it  was  a  personal  gift  to  appellant  in  his 
own  right,  awarded  one-half  of  the  fund  to  him,  and  the  resi- 
due to  the  next  of  kin  of  the  testatrix,  according  to  the  intes- 
tate law;  but  the  orphans'  courts  sustaining  exoeptions  to  the 
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auditor's  report,  awarded  the  whole  fund  to  said  next  of  kin. 
In  this  it  is  alleged  there  was  error,  and  that  is  the  sole  qaes- 
tion  presented  for  our  consideration. 

It  is  conceded  that  when  the  will  became  operative,  by 
testatrix's  death,  appellant  was  the  pastor  of  the  church  spe- 
eified  in  the  codicil,  and  hence  the  fact  that  he  is  the  legatee 
described  therein  cannot  be  doubted. 

There  is  nothing  in  the  will  to  indicate  that  the  bequest  is, 
or  was  ever  intended  to  be,  in  trust  for  any  religions  or  char* 
itable  use;  nor  is  there,  dehors  that  instrument,  a  scintilla  of 
evidence  of  any  such  trust.  The  auditor  says,  in  substance, 
there  is  no  evidence  that  appellant  was  present  when  the  cod- 
icil was  executed,  or  had  been  consulted  in  relation  thereto 
by  testatrix  or  anyone  in  her  behalf,  or  that  he  even  knew 
he  was  to  receive  a  legacy  thereunder,  nor  was  there  any  evi* 
dence  of  any  communication  whatever  between  him  and  tes- 
tatrix, at  any  time  prior  to  her  decease,  in  relation  to  the 
bequest,  or  in  regard  to  her  wishes  respecting  the  same;  and 
in  summing  up  on  this  point  he  £nds:  '*  There  is  nothing 
in  the  case  to  indicate  or  show  that  the  legacy  in  qaestion 
was  given  in  trust  to  '  the  pastor  of  the  St.  John's  R.  C. 
Church,'  •  •  •  •  or  that  such  pastor  should  devote  this  par- 
ticular legacy  to  charitable  or  religious  uses  or  purposed." 

It  is  suggested,  however,  that  the  existence  of  a  trust  for 
religious  or  charitable  uses  may  be  inferred  from  the  oflScial 
designation  or  description  of  the  legatee  as  "  the  pastor  of  the 
St.  John's  R.  C.  Church,"  etc. — that  it  is  a  gift  to  the  eccle- 
siastical officer  in  charge  of  that  particular  church,  and  not 
to  the  person  who  happened  to  be  the  incumbent  of  the  office 
when  the  will  took  effect,  and  therefore  it  must  be  regarded 
as  a  gift  for  the  benefit  of  the  church,  and  in  ease  of  the  con- 
gregation worshiping  therein,  etc. 

There  would  be  force  in  this  position  if  the  legatee  were  an 
artificial  being,  having  but  one  character,  and  that  charitable, 
but  where,  as  in  this  case,  the  donee  is  a  natural  person,  hav- 
ing interests  of  his  own,  distinct  from  those  which  appertain 
to  his  ecclesiastical  office  as  pastor  of  the  church,  it  is  quite 
different.  As  is  said  in  1  Jarman  on  Wills,  193,  "  a  gift  will 
not  be  deemed  charitable  merely  from  the  nature  of  the  pro- 
fessional character  of  the  devisee,  or  on  account  of  the  testa- 
tor's having  accompanied  the  gift  with  an  expression  of  his 
expectation  that  the  devisee  would  discharge  the  duties  inci* 
dental  to  such  a  character,  however  intimately  those  duties 
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may  concern  the  welfare  of  others^  a8  this  merely  denotes  the 
motiTe  of  {he  giit»  and  not  that  the  devieee  ie  to  take  other- 
wise than  heneficially.** 

In  Sehultz*$  Appeal^  80  Pa.  St  896,  the  testator,  wishing  to 
bequeath  his  estate  to  charitable  uses,  was  told  it  would  be 
invalid  if  he  should  die  within  a  month,  but  that  he  might 
give  it  unconditionally  to  some  person  whom  he  could  trust 
to  carry  out  his  wishes.    Reuben  Yeakle,  bishop  of  the  reli* 
gious   denomination  to  which  the  testator  belonged,   was 
selected,  and  an  absolute  bequest  was  made  to  him.    Within 
a  month  thereafter  the  testator  died  and  Bishop  Yeakle,  being 
informed  of  his  death,  and  of  his  wishes  respecting  the  prop- 
erty thus  bequeathed,  said  he  would  carry  them  out.    It  was 
held  by  this  court  that,  in  the  circumstances,  the  bequest 
was  not  within  the  act  of  1865,  and  consequently  there  was 
nothing  to  fasten  a  trust  upon  the  devisees.    After  referring 
to  the  facts  and  reciting  the  eleventh  section  of  the  act,  Mr. 
Justice  Sharswood  said:  **  It  seems  very  clear  that  the  bequest 
•  •  •  •  to  Reuben  Yeakle  is  not  within  the  words  of  the  statute* 
There  is  nothing  in  the  circumstances  to  fasten  a  trust  upon 
him.    The  statute  out  of  the  way,  the  charities  intended  to 
be  benefited  would  have  no  claim,  legal  or  equitable,  to  enforce 
payment  by  him  to  them.    He  would,  in  the  eye  of  the  law, 
be  guilty  of  no  fraud,  legal  or  equitable,  either  against  them 
or  the  testator,  if  he  should,  even  at  this  day,  change  his 
intentions  and  apply  the  money  to  some  other  use.    Being 
the  absolute  owner,  under  the  will,  the  declaration  of  his 
intention  would  not  be  binding  upon  him.    It  is  not,  there- 
fore, in  the  words  of  the  statute,  a  bequest '  to  a  body  politic 
or  to  any  person  in  trust  for  religious  or  charitable  uses.* 
Had  Reuben  Yeakle  been  present  when  the  will  was  exe- 
cuted, or  the  objects  of  the  bequest  been  communicated  to 
him  before  the  testator's  death,  and  had  he  held  his  peace, 
there  would  have  been  some  ground  for  fastening  a  trust  upon 
him  «;  maUficio,  as  in  Hoge  v.  Hoge^  1  Watts,  168;  26  Am. 
Dec.  62.    But  nothing  of  that  kind  can  be  pretended  here.*' 
In  reply  to  the  position  that  the  whole  plan  was  **  nothing  but 
a  contrivance  to  evade  the  statute,"  he  further  said:  ^'No 
doubt  such  was  the  intention  of  the  testator.     It  is  said  that 
is  a  fraud  upon  the  law,  and  the  bequest  ought  therefore  to  be 
declared  void.     But  that  overlooks  the  fact  that  the  absolute 
property  in  the  subject  of  this  bequest  was  vested  in  the  lega- 
tee, and  that  he  is  entirely  innocent  of  any  complicity  in  the 
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fraud  of  the  testator.  If  the  statute  is  practieaUy  repealed 
by  this  oonstruction  it  is  eyident  that  it  must  be  for  the  legis- 
lature to  devise  and  apply  a  remedy,  not  the  judiciary,  whose 
province  is  not  jus  dares  hut  jus  dicere.** 

It  IB  scarcely  necessary  to  say  that  the  statute  cannot  be 
evaded  by  any  secret  trust  for  charitable  or  religioue  uses. 
Anyone  interested  may  compel  the  legatee  or  devisee  to  dis- 
close any  promise  made  by  him,  or  facts  within  his  knowl- 
edge, tending  to  prove  the  existence  of  such  secret  trust;  and 
if  he  denies  such  promise,  etc.,  proof  thereof  may  be  made 
aliunde.    As  is  said  in  1  Jarman  on  Wills,  *233,  this  doctrine 
evidently  assumes  that  the  trust,  if  legal,  would  have  been 
binding  on  the  conscience  of  and  might  have  been  enfioroed 
against  the  legatee  or  devisee;  and  this  ground  failing  the 
rule  does  not  apply.    *'  As  where  a  testator  after  devising 
lands  by  a  will  duly  attested,  declares  a  trust  in  favor  of 
charity  by  an  unattested  paper  or  by  parol,  the  statute  law, 
which  afTords  to  the  donee  a  valid  defense  against  any  claim 
on  the  part  of  the  charity,  of  course  defends  him  against  the 
claim  of  the  heir,  founded  on  the  charitable  trust.    The  case 
would  be  different,  however,  if  the  devisee  had  induced  the 
testator  to  give  him  the  estate  absolutely  under  an  assurance 
that  the  unattested  paper  was  a  sufficient  declaration  of  the 
trust  for  a  charity,  or  under  a  promise,  either  express  or  by 
silence  implied,  that  if  the  estate  were  devised  to  him  he 
would  perform  the  trust;  and,  generally,  it  is  immaterial 
whether  the  promise  be  made  before  or  after  the  execution  of 
the  will.^^ 

Other  authorities  to  the  same  effect  might  be  cited,  but 
those  above  referred  to  are  sufficient.  It  follows  from  what 
has  been  said,  that,  in  the  absence  of  any  evidence,  facts  or 
circumstances,  tending  to  fasten  upon  appellant  a  trust  fior 
either  religious  or  charitable  uses,  he  is  entitled  as  a  l^atee, 
in  his  own  right,  to  one-half  of  the  fund.  If  the  testatrix  had 
died  more  than  one  month  after  making  the  codicil,  and  the 
legacy  had  been  paid  over  to  him,  without  objection,  there  is 
nothing  in  the  will  itself  nor  in  anything  that  has  been  shown 
aliunde  that  would  afford  the  slightest  ground  on  which  the 
congregation,  of  which  he  is  pastor,  or  any  religious  or  chari- 
table organization  or  association  in  any  way  connected  there- 
with, could  even  hope  to  succeed  in  holding  him  as  a  trustee 
of  the  fund  so  received.  The  bequest  to  him  was  thorefors 
not  void  under  the  provisions  of  the  statute. 
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As  to  one-half  of  the  net  fund  for  difltribntion,  the  decree 
of  the  orphans'  court  ie  rerersed;  and  it  is  now  adjudged  and 
decreed  that  the  sum  of  five  handred  and  aeyen  and  fiftjr-three 
one  hundredths  dollars,  awarded  to  the  heirs  of  testatriXi  be 
paid  to  N.  J.  O'Reilly^  the  appellant,  and  that  the  costs  of  this 
appeal  be  paid  by  the  said  heirs,  the  appellees. 

Wiu:s— Obxatios  ov  Trobt.— Tb«  intention  of  a  tattfttor  to  oroato  a  fcrosl 
■iiiBfc  bo  apparent  from  the  faoe  of  the  will,  or  none  will  be  deemed  to  ezitli 
Bo^U  T.  Ba^le,  162  Pa.  St.  108;  84  Am.  8t  Rep.  629;  EekUnheimer  r.  Bath 
MOM,  84  Tex.  174;  81  Am.  St.  Rep.  29.  If  proper^  is  giren  for  the  aU 
■olata  benefit  of  tiie  donee^  who  ie  a  parent^  no  inut  will  be  oreated  bj 
mbaoqnent  word*  ehowing  that  the  maintenance  of  the  ohildraii  was  the 
itiTo  of  the  gifti  SmmomU  t.  J7od^  86  W.  Ya.  894|  82  Am.  81^  K&^  884 
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WiLU— RsFUBUOATZOV— Emor  of.— A  repnbliehed  will  ami  be  aoa* 
stnaed  to  apeak  at  the  date  of  the  repablioation. 

Wills— RaruBuoATioH  bt  Codicmi— IimniLiwKATioss»»PasiUMFrios.— 
A  oodioil  operatea  aa  a  repablioation  of  the  original  will  ao  aa  to  make  U 
^eak  aa  of  the  date  of  the  oodioQ;  and  if  any  interllnoationa  i^paar 
therein  in  the  handwriting  of  the  teatator,  the  preaamptioo  ia  that  th^ 
were  made  al  or  before  the  ezeontioo  of  the  oodioiL 

WiLU— Byiosvcb  of  Ihtsbt  of  Tistatob.— Bztrinaio  eridenoe  oannol  ba 
addvoed  to  qnalify,  explain,  alter,  or  contradict  the  langnage  of  a  wHl 
when  the  intention  ia  dearly  expraaied  and  tiie  objecta  of  the  booaty 
are  definitely  aaoertained.  To  aid  the  oontext  extrinaie  pioof  «f  the 
oironmatanoaa  and  aitnatioo  of  the  teatator  when  the  will  waa  aanaiitad 
ia  admiaaible  within  the  disoretion  of  the  oonrt,  and  what  waa  aaid  al 
the  Uma  of  ita  exeontton  and  atteatatlon  ia  admiaaibla  aa  part  of  the  rm 
fwfa,  thoogh  not  to  oontradiet  the  wiQ. 

Wills— BsruBuoAXiov — IvnsLiMaAxioHs^  auBsmonoa— BnnssoL— 
It  ia  competent  for  tiie  pnrpoae  of  aacertaining  the  intention  of  the  tae> 
tator  to  ahow  by  extrinaie  oTidence  that  at  the  time  of  the  rapabliaation 
af  hia  will  tiie  worda  **or  to  hia  heira"  were  added  aa  applying  to  all  «f 
the  legateea,  and  that  tiM  word ''dooeaeed  **  waa  added  after  tiM  name  of 
each  legatee  than  dead,  and  the  airanmatanoaa  vndar  which  they  ware 
80  added.  8aoh  eridanoe  dearly  ahowa  that  the  teatator  intended  tiia 
worda  "or  to  their  heira"  aa  worda  of  anbatitntaon,  and  the  word  **da* 
oeaaed'*  to  indicate  that  the  legateea  tiien  dead  ware  not  to  raoaiTa  the 
kgafl&M^  bat  that  «h^  ahosld  go  to  their  heira. 
WlBia---Ctasnouiios-->**Ani^--"  OB.*--Co«rta  will  tnmapoae  llbe  ahnaaa 
af  a  will,  and  aonatraa  ''or^toba  ^'and'and  ^'aad'toba '^at^only 
whan  afaaolataly  neoeeaary  to  do  ao  in  order  to  anpport  tiia  erident 
meaning  of  the  teatator. 
Wnu — OovsntuonoH — RspuBLrainov — IsriBUHBAnom  ^  Smsmv- 
VKML^Whan  at  the  time  of  the  rapnMioatioa  of  a  will  tiia  teatator  addi 
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the  wofda  «'or  to  tliair  kein"  aflar  the  words  ^m  foOovB*  im  tbo 
in  the  original  will  roadizig  '*I  give  and  boqnoath  aa  foUow^"  foUoi 
by  tba  namea  of  tha  legateea,  and  than  adda  tha  word  **  daooaaad  "  *f  lar 
the  QKOio  of  eaeh  lagatea  then  dead,  it  ia  elear  that  theaa  worda  are  in* 
tended  to  apply  to  the  reepeetivie  legateaa  if  alive^  and  to  their  bein  if 
they  be  dead,  and  they  will  be  eonatmed  aa  worda  of  anbntatatianp 
not  aa  worda  of  limitation. 
Wills— Bbquist  of  PsBaoNALTT— Constbvctioh  of  Word  ^'Hsnta.' 
a  bequeat  of  peraonalty,  the  word  "beira"  aignifies  bein  aa 
by  the  atatnte  of  diatributiona. 

0.  C  BoieerB^  Hastings  Oehr^  J.  M.  McDowell,  Bahbrake  and 
ZaehariaSj  and  Sharps  and  Sharps^  for  the  appellant. 

W.  W.  Brewer^  W.  R.  GtUan^  and  fV.  8.  Hosmer,  for  the  ap* 
pellees. 

Thompson,  J.  The  question  raised  in  this  appeal  waa 
whether  the  legacies  in  the  will  of  John  Gilmor,  deceased, 
lapse.  John  Gilmor,  the  testator,  died  November  80,  18S9, 
unmarried,  leaving  surviving  him  an  unmarried  sister,  who 
died  February  21,  1891.  He  made  his  will  August  18,  1883, 
and  on  September  21, 1888,  adding  a  codicil,  then  republished 
it  By  his  will  before  this  republication  he  gave  to  his  sister 
Bliza  the  income  of  his  estate  during  her  natural  life,  and 
upon  her  death  directed  his  executors  to  conyert  the  estate 
into  money,  and  devised  it  to  the  following-named  persons, 
who  were  each  to  receive  one  share,  viz:  David  M.  Gilmor, 
Mary  E.  Ahl,  Nannie  Herr,  Lydia  B.  Wilson,  William  Gil- 
mor, Samuel  Dorrance,  James  Dorrance,  senior,  William 
Dorrance,  Eliza  Robinson,  Martha  A.  McClellan,  Samuel  P. 
Cummings,  and  William  B.  Cummings. 

The  auditor  appointed  to  make  distribution  finds  *'  that 
the  only  codicil  is  dated  September  21,  1888,  and  in  the  lat- 
ter part  of  the  summer  of  1889  Mr.  Hastings  6ehr  and  Oeoi^ 
McDowell  vieited  testator,  who  produced  his  will,  and  at  his 
request  and  in  his  presence  they  witnessed  the  same.  Before 
this  was  done  testator,  in  their  presence,  interlined  at  the 
bottom  of  the  first  page  the  words  *  or  to  their  heirs.'  After 
making  this  addition,  and  after  the  witnesses  had  subscribed 
their  names,  the  testator  republished  both  the  will  and  oodi* 
cil."  Before  this  republication  he  added  after  ^^as  follows" 
the  words  '^or  to  their  heirs*';  and  after  William  Gilmor, 
^*Decd'';  Samuel  Dorrance,  ^^Desed";  James  Dorranoa» 
senior,  ** Deceased";  Eliza  Robinson, '^Deseased";  William 
Dorrance,  '* Deceased";  Martha  A.  McClellan,  *' Dsd ";  Sam* 
uel  P.  Cummins,  "Desed";  William  B.  Cummins,  ^'Deed." 
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This  will  speaks  from  the  date  of  its  republication.  In 
Cools  T.  SmWi,  4  Pa.  8t  886,  it  was  said:  ''The  eflect  of  a 
new  pablioation  is  that  all  which  the  words  embrace  at  the 
time  when  the  new  publication  is  made  shall  pass  thereby; 
€Xt  to  pat  it  more  clearly,  when  a  man  republishes  his  will 
the  effect  is  that  the  terms  and  words  of  the  will  should  be 
eoQstrued  to  speak  with  regard  to  the  property  the  testator 
is  seised  of,  and  the  persons  named  therein  at  the  date  of  the 
republication,  just  the  same  as  if  he  had  such  additional 
property,  or  such  persons  being  in  es$e  at  the  time  of  making 
his  will,  the  conclusion  from  the  fact  being  that  the  testator 
BO  intended.  And  this  is  a  conclusion  of  law,  as  we  have 
seen,  not  to  be  contradicted  by  any  supposed  absence  of  in- 
tention on  the  part  of  the  testator,  unless  a  contrary  intent 
be  manifested  by  something  apearing  in  the  codicil.'' 

In  Linnard's  Appeal,  93  Pa.  St.  316,  39  Am.  Rep.  768,  Mr. 
Justice  Sterrett  said:  '^A  duly  executed  codicil  operates  as  a 
republication  of  the  original  will,  so  as  to  make  it  speak  as  of 
the  date  of  the  codicil:  CodU  y.  Smith,  4  Pa.  St.  886;  and  it 
not  only  operates  as  an  adoption  of  the  prior  will  to  which  it 
refers,  but  also  as  a  revocation  of  a  intermediate  will.  In 
Wikoff's  Appeal,  15  Pa.  St.  281,  53  Am.  Dec.  597,  Chief  Jus. 
tice  Gibson,  in  speaking  of  interlineations  proved  to  be  in  the 
handwriting  of  a  testatrix,  says:  *The  presumption  is  that 
they  were  made  at  or  before  the  time  when  the  will  was  pre- 
pared for  the  final  act' " 

The  testator's  sister  having  died,  his  executors  filed  their 
account,  which  was  referred  to  the  auditor  to  make  distribu- 
tion. Before  him  the  appellants  as  heirs  at  law  and  next  of 
kin  of  legatees  named  in  the  will  claimed  six-twelfths  of  the 
estate,  upon  the  ground  that  the  testator  intended  by  the 
words  '*  or  to  their  heirs"  to  substitute  for  the  deceased  lega- 
tees their  next  of  kin. 

Upon  the  question  of  compensation  of  executors,  parol  evi* 
dence  was  offered  for  the  purpose  of  showing  that  the  name  of 
one  of  the  executors  was  inserted  in  the  will,  and  on  cross* 
examination  one  of  the  witnesses  testified:  *'Q.  You  witnessed 
both  the  will  and  the  codicil  that  day?  A.  Yes,  sir.  Q.  Did 
he  submit  it  to  you  for  your  opinion?  A.  He  asked  about 
those  people  that  were  dead.  I  told  him  it  might  lapse,  and 
he  added  'their  heirs.'  Q.  At  that  time  did  you  read  over 
the  will?    A.  Yes,  sir;  I  looked  at  the  will." 

The  same  witness  was  recalled,  and  testified  as  follows. 
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Yis:  "Q.  Do  yoa  know  in  whose  handwriting  thia  will  IbT 
A.  The  whole  will  is  in  the  handwriting  of  John  Gilmor,  ez« 
cept  the  word  '  witness,'  and  '  H.  Oehr/  and  '  G.  D.  HoDow- 
ell.'  Q.  Do  you  know  whether  this  will  was  all  written,  jnBl 
as  it  now  is,  at  one  timef  A.  ' Or  to  their  heirs'  waa  added* 
Q.  In  what  connection?  *I  give,  devise,  and  bequeath,  in  mm 
follows,  or  to  their  heirs,'  on  the  last  line  of  the  first  pai^e — ^tha 
last  four  words  on  the  first  page — yon  say  that  they  were  not 
in  as  originally  written?  A.  They  were  not.  Q.  On  the  sec- 
ond page  of  the  will,  and  the  thirteenth  line,  were  the  words 
'  deceased '  (looks  to  me  like  *  deed ');  was  it  in  as  origlnallj 
written?  A.  The  word  'desd.'  (^  Was  it  in  originally. 
A.  No,  sir.  Q.  Whose  handwriting  are  the  words  'or  to 
their  heirs'?  A.  John  Oilmor's.  Q.  In  whose  handwriting 
are  the  words  'deed'?  A.  John  Gilmor's.  Q.  Are  those  the 
only  alterations  that  you  notice  in  the  will  and  codicil? 
A.  I  briieve  so.  As  I  said  before,  when  I  saw  the  will  Wil- 
liam C.  McClelland's  name  was  not  in  as  one  of  the  execo- 
tors.  Q.  At  the  time  the  will  and  codicil  were  witnessed  by 
you  were  the  words  you  speak  of  in  the  will  or  were  they 
made  subsequently.  Was  it  before  that  day  or  not?  A. 
These  were  all  in  before  that  day.  Q.  The  words  *or  to  their 
heirs '  were  put  there  by  Mr.  Gilmor?  A.  In  our  presence  at 
the  time  we  witnessed  the  codicil.  Q.  Were  they  put  there 
before  or  after  you  signed  it?  A.  Before.  We  did  not  wit* 
ness  it  until  about  the  latter  part  of  the  summer  of  1888* 
Q.  At  that  date  of  the  codicil  do  yon  remember  whether  these 
other  alterations  in  the  will  you  have  spoken  of  were  in? 
A.  All  the  alterations  were  put  in  at  the  same  time.  Q.  Will 
you  please  state  if  you  know  how  John  Gilmor  came  to  add 
these  words,  'or  to  their  heirs,' and  the  word  deceased'? 
A.  I  told  him  that  Martha  McClellan's  might  lapse;  I  knew 
she  was  dead.  Q.  Did  he  know  she  was  dead?  A.  Yes,  sir. 
Q.  What  did  he  say  or  do  in  consequence  of  that?  A.  He 
said  he  would  alter  it  the  way  he  did." 

The  auditor  finds  "  that  William  Gilmor,  Samuel  Dorrance^ 
James  Dorrance,  William  Dorrance,  Martha  A.  McClellan, 
Samuel  B.  Cummins  and  William  P.  Cummins,  named  in  the 
will,  are  dead,  were  all  dead  before  the  testator,  and  were  all 
dead  at  the  time  of  republication  above  mentioned,  which  ^ 
fact  was  known  to  testator  at  that  time." 

The  learned  judge  below  sustained  the  auditor  in  not  con- 
sidering this  testimony,  because  an  attempt  by  eztrinsie 
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testimony  to  prove  by  parol  the  intention  of  the  testator. 
The  mle  ie  well  settled  that  extrinsio  evidence  cannot  be 
adduced  to  qualify,  explain,  alter  or  contradict  the  language 
of  a  will,  but  it  must  stand  as  written,  where  the  intention  is 
olearly  expressed  and  the  objects  of  the  bounty  are  definitely 
asoertained.    This  rule  has    been  rigidly  maintained,  and 
doubtless  for  the  protection  of  estates  will  continue  to  be  so 
by  judicial  decisions.    While  this  is  true  for  some  purposes 
proofs  dehorn  the  will  may  be  admitted.    It  is  said  in  Schou- 
ler  on  Wills,  section  679:  '*  But  to  aid  the  context  by  extrin- 
sic proof  of  the  circumstances  and  situation  of  the  testator 
when  it  was  executed  is  constantly  permitted  at  the  court's 
discretion,  and  this  constitutes  a  proper,  indeed  often  an 
indispensable,  matter  of  inquiry  when   constructing  a  will. 
For  whatever  a  will  may  set  forth  on  its  face,  its  application 
is  to  persons  and  things  external,  and  hence  is  admitted 
evidence,  outside  the  instrument,  of  facts  and  circumstances, 
which  have  any  tendency  to  give  effect  and  operation  to  the 
terms  of  the  will,  such  as  the  names,  descriptions,  and  desig* 
nations  of  beneficiaries  named  in  the  will,  the  relation  they 
occupy  to  the  testator,  whether  testator  was  married  or  single^ 
and  who  were  his  family,  what  was  the  state  of  his  property 
when  he  made  his  will,  and  when  he  died,  and  other  like 
collateral  circumstances.    Such  evidence  being  explanatory 
and  incidental  is  admitted  not  for  the  purpose  of  introducing 
new  words  or  a  new  intention  into  the  will  but  so  as  to  give 
an  intelligent  construction  to  the  words  actually  used,  con- 
sistent  with  the  real  state  of  the  testator's  family  and  property; 
in  short,  so  as  to  enable  the  court   to  stand  in  the  testator's 
place  and  read  it  in  the  light  of  those  surroundings  under 
which  it  was  written  and  executed." 

In  Jarmau  on  Wills,  volume  1,  section  894,  it  was  said: 
^  Though  it  is  (as  we  have  seen)  the  will  itself  (and  not  the 
intention  as  elsewhere  collected)  which  constitutes  the  real 
and  only  subject  to  be  expounded  yet  in  performing  this 
oflBce  a  court  of  construction  is  not  bound  to  shut  its  eyes  to 
the  state  of  facts  upon  which  the  will  was  made;  on  the  con- 
trary, an  investigation  of  such  &cts  often  materially  aids  in 
elucidating  the  scheme  of  disposition  which  occupied  the 
mind  of  the  testator.  To  this  end  it  is  obviously  essential 
that  the  judicial  expositor  should  place  himself  as  fully  as 
possible  in  the  situation  of  the  person  whose  language  he  has 
to  interpret,  and  guided  by  the  light  thus  thrown  on  the 
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testamentarj  sebeine  be  may  find  himself  justified  In  deparip 
ing  from  a  strict  construt^on  of  the  testator's  langoags, 
without  allowing  conjectural  interpretati<m  to  usurp  the  place 
of  judicial  interpretation." 

It  is  said  in  Wharton  on  Evidence,  section  992,  in  speaking 
of  the  exception  when  extrinsic  evidence  may  be  resorted  to: 
^  What  is  said  at  the  time  of  the  execution  and  attestation  ia 
admissible  as  part  of  the  res  gettm^  though  not  to  ooniradict 
the  will/'  Again  in  section  999:  ^In  construing  a  will  bo  is 
this  position  accurately  expressed  by  Blackburn,  J.,  the  court 
is  entitled  to  put  itself  in  the  position  of  the  testator  and  to 
consider  all  the  material  facts  and  circumstances  known  to 
the  testator  with  reference  to  which  he  is  taken  to  have  used 
the  words  in  the  will  and  then  declare  what  the  intention 
evidenced  by  the  words  used  with  reference  to  these  facta  and 
circumstanceSi  which  were  (or  ought  to  have  been)  in  the 
mind  of  the  testator  when  he  used  those  words." 

It  was  therefore  competent  for  the  purpose  of  ascertaining 
the  intention  of  the  testator  to  show  that  at  the  time  of  the  re- 
publication of  his  will  the  words  ^or  to  their  heirs"  were 
added;  that  the  word  "deceased  "  was  added  after  the  name 
of  each  of  the  legatees  who  were  dead,  and  the  circumstances 
under  which  it  was  so  added.  While  this  evidence  cannot  be 
resorted  to  either  to  control  or  modify  the  intention  of  the 
testator,  it  may  serve  to  aid  in  ascertaining  what  the  testator 
did  intend.  It  is  clear  that  from  the  fact  that  he  republished 
his  will  so  modified,  and  inserted  at  the  time  these  words,  in* 
dicating  that  the  legatees  in  question  were  dead,  that  he 
intended  *'  or  to  their  heirs"  as  words  of  substitution.  When 
the  original  will  was  executed  the  legatees  in  question  were 
alive  and  when  the  republication  took  place  they  were  dead. 
He  therefore  added  after  their  names  "  deceased  "  and  thus 
clearly  indicated  that  as  they  were  dead  they  were  not  to 
receive  the  legacies.  Such  the  case,  in  order  to  indicate  who 
were  to  receive  them,  he  wrote  before  the  list  of  their  names 
''or  to  their  heirs."  It  seems  manifest  that  in  making  this 
republication  and  in  writing  "  deceased "  after  the  namea  of 
these  legatees  he  intended  to  designate  the  persons  who  aie 
to  take  the  legacies  in  lieu  of  them. 

It  is  contended  however  that  the  word  '*or"  is  to  be  read  as 
''  and  "  reading  thus  '*  and  to  their  heirs,"  and  so  reading  them 
they  became  words  of  limitation  and  not  of  purchase.  Words 
have  been  transposed  to  carry  out  the  evident  intention  of  the 
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testator,    '^  Or''  has  been  read  as  "  and  "  and  ^'  and  '^  baa  been 
read  as  '*  or."    Thia  has  been  done  when  ii  has  been  necesaarj 
to  reach  the  true  meaning  of  a  will.    No  word  will  be  rejected 
if  an  intelligent  meaning  can  be  given  to  it.    In  Oittinga  y. 
McDermott^  2  Mjlne  and  K.  76,  it  is  aaid  :  "  The  force  of  the 
disjunctive  word  'or'  is  not  easilj  to  be  got  over.    Had  it 
been  '  and '  the  words  of  limitation  would  of  course,  as  applied 
to  a  chattel  interesti  have  been  surplusage,  but  the  disjunctive 
marks,  as  plainly  as  possible,  that  the  testator  by  using  it 
intended  to  provide  for  an  alternative  bequest;  namely,  to  the 
legatees  if  they  should  survive,  and  if  they  should  not,  to 
their  heirs."    In  Jarman  on  Wills,  yolume  1,  *486,itis8aid  : 
**  But  since  Orey  v.  Peartotij  6  H.  L.  Cas.  61,  the  cases  last 
noticed  have  lost  much  of  their  weight  as  authorities  for  ap- 
plying to  any  given  case  the  rule  which  would  change  '  and ' 
into  *or'  in  order  to  prevent  one  member  of  a  compound 
sentence  being  rendered  inoperative.    Though  it  be  a  canon 
of  construction,  that  effect  is  if  possible  to  be  given  to  every 
word  used,  it  is  one  which  must  bend  to  circumstances,  and 
where  the  result  of  changing  '  and '  into  *  or '  would  be  only 
to  render  one  member  of  the  sentence  inoperative  instead  of 
the  other  the  change  certainly  ought  not  to  be  made.    It  does 
not  appear  to  have  been  made  in  any  case  since  Orey  v. 
Pearsonj  6  H.  L.  Cas.  61,  which  indeed  was  treated  by  Sir  J. 
Bomilly  as  having  overruled  BeU  y.  Phyn,  7  Ves.  459,  and 
Maberly  v.   Strode^  8  Ves.  450,   as  well  as  Broumsword  v. 
Edwards^  2  Ves.  Sen.  243."    In  Appleton  v.  Rotoley^  8  L.  R. 
Eq.  Cas.  145,  it  was  said:  "Where  the  word  'or'  is  used  it  is 
intended  to  prevent  a  lapsa     If  in  this  case  the  gift  after  the 
life  estate  had  been  to  Sarah  Gay  wood  and  Alice  Key  '  or ' 
their  heirs  and  representatives  I  should  follow  the  decision  in 
In  r$  Porier^a  Tnisty  4  Kay  and  J.  188;  In  re  Newion^e  Trusty 
L.  B.  4  Eq.  Cas.  171,  and  Salisbury  v.  Petty,  3  Hare,  86,  and 
should  have  held  that  the  children  or  representatives  took 
by  way  of  substitution,  but  here  unfortunately  it  is  *  and ' 
their  heirs  and  representatives."    In  Morgan  v.  Thomas,  9 
K  R.,  Q.  B.  Div.  645,  Sir  George  Jessel  illustrated  in  a  some- 
what ludicrous  way  the  fallacy  of  changing  the  natural  mean- 
ing of  words.    He  says  :  "  You  will  find  it  said  in  some  cases 
that  ^  or '  means '  and  '  but '  or '  never  does  mean  '  and '  unless 
there  is  a  contest  which  shows  it  is  for  '  and '  by  mistake. 
Suppose  a  testator  said   I  give   the  black  cow  on  which  I 
usually  ride  to  A  B,  and  he  usually  rode  on  a  black  horse,  of 
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ooursei  the  hone  woald  pass,  bat  I  do  not  think  any  anno- 
tator  of  oaaea  would  pat  in  the  marginal  noteo  that  *cov' 
means  '  hone.' "  In  Oriffiih  ▼.  Woodward^  1  Teatee,  818,  it 
was  said :  ^  Ooarti  of  jastioe  will  transpose  the  olaases  of  a 
will  and  oonstrne  'or '  to  be  *and'  and  'and'  to  be  'or'  only 
in  snch  oases  when  it  is  absolately  neoessaiy  eo  to  do,  to 
support  the  evident  meaning  of  the  testator.  Bat  they  can- 
not arbitrarily  expunge  or  alter  words  without  sueh  apparent 
neoessity.''  No  reason  can  be  adduced  in  this  ease  to  sliow 
a  necessity  for  the  change  of  the  word  "or  "  to  **  and."  The 
republication  of  the  will,  the  knowledge  of  the  death  of  the 
legatees  at  that  time,  the  writing  of  the  word  **  deceased* 
after  these  names,  and  before  the  list  of  legatees  "or  to  their 
heirs"  indicate  words  of  substitution  and  that  "or"  was 
clearly  intended  to  be  used  for  that  purpose. 

It  is  contended  the  position  of  the  words  "<v  to  their  heirs" 
is  such  they  cannot  have  any  effect.  The  will  originally  read: 
"  I  give  and  bequeath  in  as  follows,"  and  then  follow  the 
names  of  the  legatees.  At  the  republication  the  words  ''or 
to  their  heirs"  were  added  after  "  as  follows."  It  is  clear 
that  the  intention  was  that  these  words  were  intended  to  ap- 
ply to  the  respective  legatees. 

The  appellees  substantially  rest  their  contention  upon  Sloam 
V.  Hanse,  2  Rawle,  28,  and  BameU^$  Appeal^  104  Pa.  8t  842. 
In  the  first  case,  decided  before  the  act  of  1833  in  regard  to  pass- 
ing estates  without  words  of  inheritance,  the  legatee  was  dead; 
and,  the  fact  being  unknown  to  the  testator,  that  event  was 
not  in  any  degree  contemplated  by  him,  it  is  said:  "Had  tiie 
testator  meant  to  provide  against  accident  from  the  death  of 
either  of  the  principal  objects  of  his  bounty  it  is  reasonable  to 
suppose  he  would,  instead  of  leaving  his  meaning  to  conject- 
ure, have  said  so  in  terms.    He  has  not  done  so,  and  the  in- 
ference to  be  drawn  from  the  use  of  a  copulative  instead  of  a 
disjunctive  is  too  feeble  to  disinherit  the  heir."    But  in  the 
present  case  the  death  of  the  legatees  having  taken  place 
before  republication  he  added  after  each  of  them  the  word 
^*  deceased  "  to  indicate  their  death,  and  then  "  or  to  their 
heirs."    He  thus  intended  to  use  words  of  substitution.    In 
other  words  he  intended  to  exclude  a  lapse  and  to  indicate 
those  who  should  take.    In  the  second  case,  Barnett's  Appeali 
the  will  devised  to  the  four  sisters  of  the  testator  to  each  one* 
fourth  "  to  them  and  to  their  heirs."    Two  of  the  sisters  at 
the  time  of  the  execution  of  the  will  were  dead.    The  deciflioo 
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there  was  that  the  words  ^  and  to  their  heirs"  were  words  of 
limitation,  and  that  the  testator  did  not  intend  them  as  words 
of  purchase.  It  wfis  said  in  that  case:  "  There  are  several 
cases  where  the  word  '  heirs '  has  been  held  to  mean  children, 
but  they  were  all  instances  where  snch  was  the  intention  of 
the  testator  as  gathered  from  the  will  itself.  This  will  con« 
tains  nothing  from  which  such  an  intent  can  he  inferred.'' 
The  difference  between  that  case  and  the  present  one  is 
marked.  The  words  there  need  are  ^'  to  them  and  to  their 
heirs,"  while  here  the  word  '*  deceased  "  is  written  after  the 
legatees,  and  the  words  used  are  "  or  to  their  heirs."  From 
the  will  itself  the  intent  is  clear  that  when  the  testator  re- 
published it  and  altered  its  language,  inserting  the  word  '^  de- 
ceased "  and  adding  '^  or  to  their  heirs,"  he  intended  words  of 
substitution  and  not  of  limitation.  These  words  being  those 
of  substitution,  the  persons  who  thus  are  intended  to  take  can 
be  clearly  ascertained.  In  McKee^s  Appealy  104  Pa.  St.  578,  it 
is  said:  ^  In  a  bequest  of  personalty,  unless  a  contrary  intent 
is  indicated  by  the  will,  the  word  heirs  signifies  heirs  as  ascer* 
tained  by  the  statute  of  distribution:  BasHn^a  App,^  8  Pa.  Bt. 
804;  45  Am.  Deo.  641;  Eby'a  App.,  84  Pa.  St  241;  Bender^B 
App.,  3  Grant,  210."  In  Aahton'a  Appeal,  134  Pa.  St  895, 
Mr.  Justice  Sterrett  says:  ^  When  used  in  a  gift  of  personalty 
it  is  very  frequently  employed  to  denote  those  who  are  entitled 
to  take  under  the  statute  of  distribution  unless  there  is  some- 
thing to  indicate  a  contrary  intention."  We  have  then  in 
this  case  words  substituting  persons  to  receive  as  such  and 
such  persons  clearly  ascertainable,  and  therefore  the  decree 
of  the  orphans'  court  is  reversed,  and  the  record  remitted  for 
further  proceedings,  the  appellees  to  pay  the  costs  of  this 
appeal.  

WnJiS— Rkpubuoation.— The  repablioation  of  a  will  by  oodieQ  draws  the 
will  down  to  the  date  of  the  codicil  in  the  very  terms  of  the  will,  and  makaa 
It  operate  as  if  it  had  been  executed  in  those  terms;  Harvey  T.  ChouUaUf  14 
Ma  6S7;  65  Am.  Dec.  120.  When  a  codicil  is  so  ezecnted  as  to  operate  a  re- 
publication of  the  will,  both  wiU  be  read  and  construed  as  one  instrument 
and  the  will  will  be  considered  as  of  the  date  of  the  oodicU:  Hawke  T.  Eu» 
puri,  80  Neb.  U9;  27  Am.  St.  Rep.  391.  See  also  the  aztended  note  to 
ifraham  ▼.  Burch,  2S  Am.  St.  Rep.  353. 

Wills— RspuBLiOATiON  bt  Codicil.— The  repnblioation  of  a  will  by  a 
oodioU  is  good:  Wikoff's  Appeal,  15  Pa.  St.  281;  63  Am.  Deo.  697.  An 
olographic  or  unattested  will  may  be  republished  by  a  properly  attached 
codicil:  Harney  ▼.  Chouteau,  14  Mo.  587;  55  Am.  Deo.  120,  and  note.  A 
oodioil  republishes  a  will  so  as  to  pass  to  the  residuary  devisee  lands  pur. 
phased  by  the  testator  between  the  times  of  makinj;  the  will  and  the  cod> 


86  i  Simbell's  Bstatk.  [P 

eil:  DraifUm  r.  Mt$$i»  7  Rich.  Eq.  328;  64  Am.  Boa  731.  A  oodidl  dn|y 
attaohed  to  a  paper  which  was  never  iigned,  atteated  and  pnbliahed  aa  a 
willy  haa  tba  effect  of  giving  foroe  and  operation  to  the  wfaola  aa  ooa 
wUh  Bmtl  T.  Omni^ham,  3  K  Mon.  890;  39  Am.  Daa  469»  and  nota. 

Willi— Pakol  'EinDWMm  to  Vast  ob  GoirraADior. — Paral  mwwAaum  ii 
not  admJMihle  either  to  contradict^  add  to,  or  explain  the  oontanta  of  a  wilt 
eren  when  the  conaeqaence  ia  a  partial  or  total  failure  of  the  teatator'a  in- 
tended disposition:  Bingei  ▼.  Volz,  142  111.  214;  34  Am.  St  Rep.  64^  and 
note.  For  a  foil  diaenssion  of  this  snbjeet  see  tiia  extended  notes  to  the  fol« 
lowing  cMsa,  ffekUmkehner  ▼.  BatmuM,  31  Am.  8t  Rep^  38;  damUn  ▼• 
Waiion,  48  Abl  Rep.  72;  and  Kmiz  ▼•  Bibner,  8  Am.  Rep.  609L 

Wills— CoNfTaDonoN—"AMD*'—"  Ob." — For  a  diaonsaion  of  thia  aob- 
Ject  aee  Janney  ▼.  Sprigg^  7  Gill,  197;  48  Am.  Dec.  657,  and  extended  note. 

Wills — Hbibs — DBFiirinoir.— Heirs  are  the  persons  in  whom  real  estate 
vests  by  operation  of  law,  on  the  death  of  the  one  who  was  laat  aeiasds 
Ihikea  V.  Faulkt  37  8.  C.  286;  34  Am.  St.  Rep.  74&  See  abo  tho  oztended 
Bote  to /»  rf /airnM^  12  Am.  St  Rep.  82. 
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Wills.— Pboov  of  EzBCunoir  of  a  will  most  be  made  by  two  witnc 
each  of  whom  must  separately  depose  as  to  all  facts  necessary  to  oom- 
plete  the  chain  of  evidence,  so  that  no  link  of  it  may  depend  ob  the 
credibility  of  bnt  one  witness. 

Wills— Bbasubis—Pboof  of  Exboutiov.— When  a  will  duly  ezeented  is 
not  regularly  republished  or  re«executed  after  erasures  therein  have  been 
made,  and  there  is  but  one  witness  to  the  fact  of  the  erasures  being  made 
by  authority  of  the  testator,  the  will  with  the  ensures  in  it  oaimot  slaod 
as  his  will  for  lack  of  atatntory  proof  of  two  attestiiig  witnaaasa  to  iti 
execution  in  that  form,  and  when  anch  will  in  its  original  atata  without 
the  erasures  is  duly  proved  by  two  subscribing  witnesses,  it  ia  in  thai 
form  the  last  will  of  the  testator,  and  as  such  must  be  admitted  to  pro- 
bate. 

Appeal  from  the  probate  of  a  will.  Such  will  as  admitted 
to  probate  was  in  the  following  words: 

'^THE  LA6T  WILL  AND  TESTAMENT   OF  PHEBB  ANN  SDCBSLL. 

'*  Whereas,  I,  being  in  good  health  and  of  sound  mind,  do 
declare  this  to  be  my  last  will  and  testament. 

*^If  my  husband,  Walter  Simrell,  should  survive  me,  I  will 
wish  him  to  have  his  living  and  to  be  well  taken  care  of  (y 
my  aoti|  Charlea  W.  Simrell,  whom  I  desire  to  have  take  charge 
of  my  property  and  to  live  on  it  until  my  husband's  death. 
Six  months  after  his  death  I  desire  my  property  to  be  sold 
and  to  be  equally  divided  between  my  children  and  my  grand* 
son,  Frank  D.  Thomas,  whom  I  desire  to  share  equally  with 
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the  rest  Bui  if  my  $on  Charlen  shoidd  not  be  living  at  that 
tinuj  I  then  desire  that  my  husband  should  chose  between  any 
of  my  children  except  my  eon  Byron  Simrell,  and  the  one  that 
he  desires  to  live  with  shall  take  charge  of  my  property  and 
live  on  it  until  my  husband's  death. 

*^But  if  I  should  surviye  my  husband,  Walter  Simrell,  at 
my  death  I  desire  the  one  that  is  living  on  my  property  to 
dwell  thereon  for  six  months  after  my  death,  at  the  expiration 
of  which  time  I  desire  my  property  to  be  equally  divided  be- 
tween each  of  my  children  that  are  living,  and  my  grandson, 
Frank  D.  Tiiomas,  whom  I  desire  to  share  equally  with  the 
rest,  and  I  appoint  Deodat  Smith  and  Francis  Miller  to  kindly 
act  as  my  administrators  and  to  this  I  add  my  signature* 

Phobbb  Ajoi  BiMaBLU 
^  Witness: 

Ruth  Arnold  Barney, 

Frank  D.  Thomas. 
"June  11th,  1880." 
The  parts  of  the  will  appearing  in  italics  had  been  erased. 

Tb»  remaining  facts  appear  in  the  opinion. 

TFI  8.  JBiAkmder  and  A.  A.  Voeberff,  for  the  appellant. 
J2L  A^  Zimmerman  and  C.  B.  Gardner^  iot  the  appellees. 

Gbben,  J.  We  are  of  opinion  that  our  decisions  in  the  two 
cases  of  Derr  v.  QTeena\Dalt,  76  Pa.  St.  239,  and  Charlee  v. 
Hubevy  78  Pa.  St.  448,  control  the  determination  of  the  present 
contention.  In  Derr  y.  Qreenawalt  the  will  was  executed  by 
the  testator  in  the  presence  of  the  two  attesting  witnesses,  with 
an  unfilled  blank  left  in  it  for  the  name  of  the  residuary  lega- 
tee. One  witness  testified  that  the  name  was  afterwards  in- 
flerted  in  the  presence  of  the  testator  and  by  his  direction. 
The  person  who  inserted  the  name  testified  that  he  wrote  it, 
but  conld  not  recollect  whether  he  did  so  at  the  direction  of 
the  testator  or  in  his  presence.  The  will  continued  in  the 
possession  of  the  testator  a  long  time  after,  and  it  was  proved 
that  subsequent  declarations  were  made  by  the  testator  that 
the  person  named  was  his  legatee.  We  held  that  these  facta 
were  insufficient  to  establish  the  residuary  bequest  Mr. 
Justice  Sharswood,  stating  that  there  was  no  difficulty  in 
regard  to  the  rule  applicable  to  the  subject,  quoted  with  ap- 
probation the  language  of  Chief  Justice  Gibson,  in  Hock  v. 
Hock^  6  Serg.  &  R.  47,  as  follows:  ''Proof  of  execution  must 
be  made  by  two  witnesses,  each  of  whom  must  separately 
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depose  as  to  all  facts  necessary  to  complete  the  chain  of  evi- 
dencOi  so  that  no  link  of  it  may  depend  on  the  credibility  of 
bnt  one.  When  the  evidence  is  positive  there  can  be  no 
difficulty,  for  the  witnesses  then  attest  the  simple  fact  of  ex. 
ecution  itself,  but  where  the  evidence  of  one  or  both  ib  cir- 
cumstantial, each  must  make  proof  complete  in  itself,  so  that 
if  the  act  of  assembly  were  out  of  the  question,  the  caee  would 
be  well  made  out  by  the  evidence  of  either.  Circamstantial 
proof  cannot  therefore  be  made  by  two  or  more  witneeses 
alternating  with  each  other  as  to  the  different  parts  of  the 
aggregate  of  circumstances  which  are  to  make  up  the  neces- 
sary sum  of  proof,  the  evidence  of  each  not  going  to  the 
whole.*' 

The  facts  in  Derr  v.  GreenawaUy  76  Pa.  St.  239,  were  that 

Mrs.  Huber  testified  that  her  son  George  Rise  wrote  the  name 

in  the  blank  in  the  presence  of  the  testator  and  by  his  express 

direction,  but  George  Rise  was  unable  to  testify  that  he  wrote 

the  name  in  the  blank  in  the  presence  of  the  testator  or  by 

his  direction,  though  he  said  that  he  did  write  the    name. 

There  was  therefore  but  the  testimony  of  one  witness  as  to 

the  essential  fact  that  the  name  was  inserted  in  testater^s 

presence  and  by  his  authority. 

In  the  present  case  there  was  the  positive  testimony  of  Mn. 
McDonald  that  she  herself  made  the  erasures  after  the  will 
was  executed  and  attested,  and  that  she  and  the  testatrix 
were  alone  when  it  was  done.  She  said  she  herself  proposed 
the  erasures,  but  that  her  mother,  the  testatrix,  wished  it 
done.  The  subscribing  witnesses  testified  that  the  will  did 
not  have  the  erasures  in  it  when  they  attested  it.  There  was 
no  republication  or  re-execution  of  the  will  after  the  erasnres 
were  made,  and  there  is  but  one  witness  who  testifies  to  the 
fact  of  the  erasures  being  made  by  authority  of  the  testatrix. 
It  is  impossible  to  presume  either  that  the  erasures  were 
made  before  execution,  or  that  they  were  made  by  the  execo* 
trix,  because  the  positive  and  uncontradicted  testimony  is 
that  they  were  made  after  execution  and  not  by  the  testatrix 
herself.  The  statutory  proof  is  therefore  lacking,  and  the 
will  with  the  erasures  in  it  cannot  stand  as  the  will  of  the 
testatrix. 

In  the  case  of  Charles  v.  Huber^  78  Pa.  St.  4i8,  the  testator 
made  a  will  devising  land  to  his  two  sons  at  a  valuation.  It 
was  attested  by  two  witnesses.  When  presented  for  piobats 
the  will  showed  an  erasure  of  the  valuations  and  other  value- 
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tioDB  interlined.  One  of  the  witnesses  having  died,  his  writing 
'was  proved  and  the  will  admitted  to  probate.  In  an  iBsue  on 
appeal  the  surviving  witness  testified  that  the  alteration  was 
made  after  the  ezecationi  by  direction  of  the  testator,  after 
wards  reacknowledged  before  the  same  two  witnesses;  the 
bandwriting  of  the  deceased  witness  was  proved  on  the  trial 
of  the  issue.  It  was  held  that  the  paper  as  altered  was  not 
proved  as  a  wilL  In  the  opinion  this  court  said:  "The  will 
as  it  stood  before  alteration  was  not  proved,  for  the  deceased 
subscribing  witness  had  not  proved  the  will  as  it  had  originally 
Btood,  but  proved  it  only  in  its  altered  state,  which  left  the 
original  text  proved  by  a  single  witness  only.  Then  the  alter- 
mtion  being  proved  by  a  single  witness  only,  the  paper  in 
neither  form  was  legally  proved.  The  consequence  is  that 
the  paper  fell  a$  a  will." 

Both  of  the  cases  cited  go  much  further  in  the  direction  of 
the  invalidity  of  the  wills  in  question  than  it  is  necessary  to 
go  in  the  present  case.  At  the  utmost,  under  the  testimony, 
the  alteration  was  made  by  one  who  was  not  a  subscribing 
witness,  by  authority  of  the  testatrix.  Both  of  the  subscribing 
witnesses  were  examined,  and  one  of  them  said  the  erasures 
were  not  in  when  he  signed  as  a  witness,  and  the  other  did 
not  know.  But  Mrs.  McDonald  testified  that  she  was  present, 
when  the  will  was  executed,  and  saw  the  testatrix  and  the^ 
attesting  witnesses  sign,  and  that  the  erasures  were  made  by 
her  after  that  time  and  within  a  few  days  before  the  death  of 
the  testatrix.  There  was  no  pretense  of  republication  or 
acknowledgment,  and  the  proof  of  the  will  in  its  altered  state 
depends  only  upon  the  testimony  of  one  witness.  Under  all 
the  authorities  such  a  will  cannot  stand. 

As  the  will  in  its  original  state,  without  the  erasures,  was 
fully  proved  by  the  oaths  of  the  two  subscribing  witnesses*  it 
follows  that  it  was  the  last  will  and  testament  of  the  testatrix, 
and  in  that  condition  and  as  such  it  must  be  admitted  to 
probate. 

The  order  of  the  court  below  is  reversed,  and  it  is  ordered 
and  decreed  that  the  paper  writing  purporting  to  be  the  last 
will  and  testament  of  Phoebe  Ann  Simrell,  as  it  was  in  its 
original  state  before  any  of  the  erasures  therein  were  made, 
is  her  last  will  and  testament,  and  should  be  admitted  to 
probate  as  such,  all  the  costs  to  be  paid  out  of  the  estate  of 
the  testatrix.    The  record  is  remitted  for  further  proceedings. 
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WuiUL— Pbdof  ov  Ruoutxcmi  by  000  nlMeribiiig'  witne«  is  ■mffidant  if 
b«  can  toitify  tm  eTery  fact  neeeiMiry  to  iti  legal  ezecation,  althoogh  tiie 
•tatate  may  reqatre  two  witnesses  to  attest  it:  Lindmif  ▼.  McOormadt,  S 
A.  K.  Marsh.  229;  12  Am.  Deo.  387,  and  note;  Jadkmn  t-,  Vidb&rf^  1  Weed. 
405;  19  Am.  Dee.  5622,  and  note;  Dm  T.  Awn,  4  Cow.  483;  15  Am.  De& 
3aS.  and  note;  note  to  Did^  ▼.  Malaeki,  34  Am.  Dee.  139l  A  wOl  with 
two  subeocibing  witnesses,  admitted  to  probate  in  oommon  focm  prior  te 
1856,  opoa  proof  by  one  of  the  witnesses,  is  properly  proven:  Oowiet  ▼•  Beemi, 
109  N.  O.  417. 

Wills — Evrxcr  ov  Erasubsb,  Ihtbbunbattoh  ob  Ifmrajsmr. — Thk 
qnestion  is  disonsoad  a*  Isogth  in  the  nionD|^ag»hie  Motsjfcs  Orakam  T»  Mmrd^ 
28  Am.  St  Bsg.  ML 
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MoBTOAoa— A  OowrtXAMcm  hnaaoaj}  Mibslt  ia  a  Sioiimnx  for  »  Mil 

is  in  effect  a  mortgage  between  the  parties  and  all  persons  haring  noliss 
of  the  real  nature  of  the  transaction, 

Bttdbitok  to  Prots  that  a  DntD  Wis  ImnammD  am  a  Mnmniai — Tbm 
BvifcosBr  ov  Pboov  is  on  him  wbo  claims  that  aa  aippaveot  simhsjsmw 
of  real  property  ia  in  effect  a  mortgage.  He  can  prsTnil  onlj  upon  daa^ 
precise,  and  indnbitable  evidence  that  the  deed  was  intended  by  both 
parties  thereto  to  operate  only  as  a  mortgage.  Bnt  if  the  evidence  is  of 
this  character  on  his  side,  he  is  entitled  to  snooeed,  though  tiieirs  nay 
be  rebutting  evidence  to  the  contrary  if  the  court»  notwithstanding  sock 
evidenee,  is  still  convinced  of  the  trath  of  his  claim, 

Btidbncb  Tsnoiho  to  Pboyi  That  an  Affabint  Dexd  Was  a  Moaa* 
OAQB. — ^The  indicia  of  intention  which  may  be  looked  to  ifhi&a  a  deed 
absolute  on  its  face  is  claimed  to  be  a  mor^ge  are  the  suffimney  of 
the  price  paid,  the  surrender  or  reniention  of  pre«exisfiing  ssoiirities  or 
evidences  of  indebtedness^  the  obligation  to  repay  the  pnnthiiss  mnn^ 
and  the  entry  of  the  grantee  in  poesesijon. 

MORTOAOB. — IV  A  DsBD  Is  TaKBIT  FROM  A  DsBTOB  WhOSB  DbBT  Ib  NoT 

SuRRRNDBRBD,  Canceled,  nor  otherwise  dischai^ged,  it  must  bo  regarded 
as  a  mortgage. 
MoBTOAOs.— Taxing  a  Dxbd  nr  Patkbnt  of  PBB-ixnnxa  iNMnrBmaB 
AND  BxsouTiNa  AJtTiOLn  giving  the  grantor  the  right  to  repiiroha« 
the  property  within  a  specified  time  do  not  make  the  obligation  %  mort- 

8urr  to  declare  a  deed  absolute  on  its  face  to  have  been 
delivered  and  received  as  a  mortgage.  In  Aprils  1880,  the 
complainant  was  indebted  to  Jobn  Rynd  in  the  sum  ci  four 
thoafand  dollars,  and  conveyed  to  him  real  property  worth 
seven  thousand  dollars,  but  ever  afterwards  remained  in  pos- 
session of  the  property  so  conveyed.  In  May,  1885,  Bynd 
conveyed  the  property  in  trust  to  the  defendant  Smith,  but 
Rynd  was  the  sole  beneficiary  under  the  trust.    Five  years 
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later  the  complainant  tendered  seven  thousand  dollars  and 
requested  a  conveyance,  and  he  also  professed  his  willingness 
to  pay  all  interest  which  had  accrued  on  his  indebtedness. 
The  parties  and  their  witnesses  disagreed  as  to  whether  the 
conveyance  made  by  complainant  was  in  payment  of  his  pre- 
existing indebtedness,  or  received  merely  as  security  therefor. 
The  master  to  whom  the  cause  was  referred  found  in  favor  of 
tlw  complainant,  but  the  trial  court  set  aside  his  findings  and 
entered  judgment  dismissing  his  bilL 

M.  A,  Woodtkirdf  for  the  appellee. 

Jame$  FittgimmonB  and  John  3.  Robby  for  the  appellants. 

Stsbrett,  J.  This  case  originated  in  transactions  between 
the  plaintiff  and  John  Rynd,  one  of  the  defendants,  prior  to 
June  S,  1881,  and  hence  it  is  not  affected  by  provisions  of  the 
aot  approved  on  that  day.  ITothing  was  then  better  settled 
by  a  long  line  of  decisions  than  that  a  conveyance  of  land, 
intended  to  operate  merely  as  a  security  for  money,  was,  in 
effect,  a  mortgage,  not  only  as  between  the  parties  themselves, 
but  also  as  to  those  who  had  notice  of  the  transaction:  Guthrie 
▼.  Kahle,  46  Pa.  St.  331;  McClurJcan  v.  Thompson,  69  Pa.  St, 
805.  The  reason  why  such  a  deed,  absolute  on  its  face,  might 
be  treated  in  equity  as  a  mortgage,  was  because  it  would  be 
a  fraud  on  the  part  of  the  grantee,  for  example,  to  hold  and 
use,  as  indefeasible,  an  instrument  which  was  delivered  to 
and  accepted  by  him  as  a  defeasible  instrument  or  mortgage. 
The  plaintiff  in  such  cases,  seeUng  to  reform  the  instrumenti 
nrust  invoke  the  equity  power  of  the  court,  and  upon  that  he 
must  stand  or  fall.  The  burden  of  proof  is  upon  him,  and  it 
ia  only  upon  clear,  precise,  and  indubitable  evidence  of  the 
fact  that  the  deed  was  intended  by  both  parties  thereto  to 
operate  only  as  a  mortgage  that  he  can  succeed  in  having  it  so 
declared  by  a  chancellor:  Rowand  t.  Finneyj  96  Pa.  St  192; 
JBarilv^B  Appeal^  103  Pa.  St.  28.  If  the  party  setting  up  the 
defeasance  is  able  to  prove  the  fact  by  evidence  that  is  not 
only  clear  and  precise,  but  at  the  same  time  carries  with  it  a 
conviction  of  its  truth,  he  is  entitled  to  succeed,  notwithstand- 
ing there  may  be  rebutting  testimony  tending  to  prove  Cht 
contrary.  Full  credence  may  be  given  to  the  testimony  on 
one  side,  while  that  on  the  other  may  be  rejected  as  unworthy 
of  belief,  or,  at  best,  insufficient  to  create  even  a  serious  doubt; 
nar(ley*8  Appealy  103  Pa.  St.  23.  As  was  said  by  our  late 
brother  Clerk:  '^  Each  case  must,  of  course,  to  a  great  extent 
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depend  apon  the  circumstances  peculiar  to  itself;  bat  then 
are  certain  indicia  of  intention  which  frequently  occur,  and, 
when  they  do  exist,  are  always  looked  to.  Among  these  an 
the  sufficiency  of  the  price  paid;  whether  or  not  existing 
securities  or  evidences  of  indebtedness  were  given  up  or  can- 
celed; whether  there  was  any  obligation  to  repay  the  purchase 
money,  and  whether  the  grantee  entered  into  immediate  pos- 
session/' etc.:  Huoncker  y.  Merkey^  102  Pa.  St  462,  and  au- 
thorities there  cited. 

One  of  the  tests  by  which  to  determine  whether  the  conyey- 
ance  of  land  in  consideration  of  grantor's  indebtedness  to 
grantee  is  to  be  deemed  an  absolute  sale  or  a  mortgage  is  the 
-effect  which  the  parties  intend  the  conveyance  shall  have  on 
the  indebtedness  itsel£  In  1  Jones  on  Mortgages,  section 
267,  the  subject  is  discussed  thus:  ''If  the  indebtedness  be 
inot  canceled  equity  will  regard  the  conveyance  as  a  mortage, 
whether  the  grantee  has  so  regarded  it  or  not.  He  cannot  at 
the  same  time  hold  the  land  absolutely  and  retain  the  right 
to  enforce  payment  of  the  debt  on  account  of  which  the  con- 
veyance was  made.  The  test,  therefore,  in  cases  of  this  sort^ 
•  •  •  •  is  to  be  found  in  the  question  whether  the  debt  was 
discharged  or  not  by  the  conveyance.'*  To  the  same  effect  is 
NvU  T.  Fries,  110  Pa.  St  621,  in  which  it  was  held  that  an 
absolute  conveyance,  in  consideration  of  grantor's  indebted- 
ness, etc.,  may  be  shown  to  have  been  a  mortgage  if  the  debt 
survived.  If,  however  (as  in  that  case),  the  judgments  and 
securities  which  constituted  the  consideration  for  the  convey- 
ance an  satisfied  and  canceled,  the  men  fact  that  the  grantee 
executed  articles  of  agnement  giving  the  grantor  an  option  to 
repurchase  the  property  within  a  certain  time  will  not  make 
the  transaction  a  mortgage. 

The  substance  of  the  bill  and  answer  and  the  principal 
facts  of  the  case  sufficiently  appear  in  the  nport  and  aapple- 
mental  report  of  the  learned  master.  It  is  thenfbn  un- 
necessary to  restate  them  hen.  His  inferences  of  fact  and 
conclusions  of  law  being  in  favor  of  plaintiff,  he  accordingly 
ncommended  a  decree  substantially  as  prayed  for.  Sixteen 
exceptions  to  the  nport  wen  filed  by  defendants.  These 
wen  fully  heard  by  the  learned  court,  who,  upon  considera- 
tion thereof,  sustained  five  of  them,  and  dismissed  the  bill, 
with  costs  to  be  paid  by  plaintiff.  The  exceptions  thus  sus- 
tained an  fully  recited  in  the  second  to  sixth  specifications! 
inclusive.    In  substance,  they  an  to  the  effect  that  the  casei 
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Dpon  the  pleadings  and  the  proofs,  was  insufficient  to  warrant 
the  master  in  finding  that  the  deed  in  question  was  intended 
by  the  parties  thereto  to  operate  as  a  mortgage,  and  in  so 
treating  it  in  the  decree  he  recommended.  After  an  exarni* 
nation  of  the  record,  including  the  pleadings  and  the  testi* 
monj,  and  due  consideration  of  the  same  in  the  light  of  the 
principles  applicable  to  such  cases,  especially  the  character 
and  degree  of  the  proof  required,  we  are  constrained  to  the 
BtLXce  conclusion  that  was  reached  by  the  learned  court  below. 
While  there  are  some  indicia  of  an  intention  to  consider  the 
deed  in  question  as  merely  security  for  the  money  advanced 
by  Rynd,  one  of  the  defendants,  to  pay  plaintifif's  mortgage 
debt  to  the  Dollar  Savings  Bank,  the  proof  is  not  of  that  oleari 
precise,  and  convincing  character  that  is  required  to  move  the 
conscience  of  a  chancellor  to  reform  a  deed,  absolute  on  its 
face,  and  declare  by  his  decree  that  the  parties  thereto  in« 
tended  that  it  should  operate  merely  as  a  mortgage.  Refer- 
ring to  Rynd's  assumption  and  payment  of  said  mortgage 
debt,  amounting,  with  interest,  to  nearly  four  thousand  four 
hundred  dollars,  plaintiff  was  asked  whether  he  then  or  there- 
after gave  Rynd  any  obligation  or  written  evidence  of  indebt- 
edness for  the  amount  thus  advanced,  or  for  other  money,  and 
his  reply  was,  **  No,  not  that  I  remember." 

The  substance  of  plaintiff's  testimony  as  to  his  understand* 
ing  at  the  time  the  land  was  conveyed  to  Rynd  is,  that  the 
latter  would  reconvey  the  same  ^^at  any  time  I  could  see  my 
way  clear  to  give  back  his  money";  ^*  that  was  the  only  prom- 
ise that  was  made."  In  slightly  varied  forms  of  expression 
he  repeated  this  several  times.  His  wife's  testimony  was  to 
the  same  effect.  In  his  affidavit  of  defense,  filed,  in  No.  141, 
October  term,  1891,  he  stated  the  arrangement  thus:  ^  If  said 
affiant  should  elect  to  redeem  said  realty  at  any  time,  that 
affiant  would  have  the  privilege  or  right  so  to  do,  by  repaying 
the  amount  he,  affiant,  would  owe  the  said  John  Rynd.  That 
on  the  ^—  day  of  May,  1890,  affiant  elected  to  redeem  said 
realty,  and  tendered  a  certain  sum  of  money  for  that  purpose 
to  both  Rynd  and  Smith." 

It  is  even  more  than  doubtful  whether  ever  such  election 
would  have  been  attempted  or  tender  made  if  it  had  not  been 
for  the  advance  in  prices  of  land  in  the  neighborhood,  stimu- 
lated by  developments  for  oil  purposes.  It  does  not  appear 
that,  during  the  more  than  nine  years  preceding,  plaintiff  had 
ever  seen  his  '*  way  clear"  to  give  back  to  Rynd  the  money 
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bo  paid  or  ftdvanoed  in  oonBideratiofi  of  the  eonvejaaoe  in 
April,  1880.  Nor  does  it  appear  that  he  wan  ever  under  aaj 
obligation  to  repay  the  same,  however  clearly  he  might  faa^a 
•een  liie  way  to  do  eo.  On  the  theory  of  indebtedness,  the 
amount  which  Bynd  would  have  been  entitled  to  receive  wheo 
eiiit  was  brought,  including  money  advanced  to  pay  the  mortr 
gage,  the  judgment,  eto^  with  interest,  would  be  nearly  tea 
thousand  dollars. 

When  Mr.  Smith  accepted  the  trust  tuider  Mr.  Rynd's  deed 
of  May  18,  1885,  and  assumed  charge  of  the  £arm,  plaintiff 
never  suggested  thai  he  had  any  interest  therein,  or  any  right 
te  redeem  the  same;  nor  did  he  ever  intimate  anything  of  the 
kind  for  nearly  five  years  thereafter.  On  the  contrary,  after 
the  death  of  his  mother,  in  1888,  for  whom  the  provisioD  was 
made  in  the  trust  deed,  plaintiff  leased  the  farm  fiom  the 
trestee,  and  at  one  time  spoke  of  buying  it  It  was  not  nntU 
shortly  before  this  suit  was  brought,  in  1890,  that  the  trustee 
received  any  intimation  of  plaintiff's  claim,  either  from  him 
or  fiiom  any  other  source.  Plaintiff's  equity,  if  he  ever  had 
any,  is  very  stale. 

There  are  other  facts  and  oircumstances  tendmg  to  east 
doubt  oa  plaintiff's  claim,  but  it  is  unnecessary  to  specify 
them.  It  is  sufficient  to  say  that  his  contention  is  not  sua* 
tained  by  that  clear,  precise,  and  indubitable  proof  which 
alone  should  move  a  chanceUor  to  declare  by  his  decree  that 
the  deed  in  question  was  intended  by  the  parties  thereto  te 
operate  merely  as  security  for  the  money  advaaoed.  We 
tikereHore  think  there  was  no  error  in  sustaining  the  five  ex* 
esptions  reforied  to^  aad  in  dismissing  the  bill  at  plaintiff's 
eeste. 

Decree  affirmed,  and  appeal  cBsmissed,  wilh  costs,  iaolBd- 
l^g  costs  in  tiie  oourt  belew^  to  be  paid  by  appellank 


HoRTaAam--Oo]rvarAiroB  Ak&ounu  nr  .Fobm  Wbbs  IksMnD 
eoiiT«y«ioe  abiolate  in  fona  will  h%  trMted  si  a  moi^gKge  wImb  it  it  ahowa 
by  eTidenot^  olear,  eertaiii,  and  tnistworthy,  that  tha  instnunaat  was  «za> 
«Qted,  delireredy  aooepted,  and  intended  by  the  parties  to  sedore  Ilia  pey* 
ment  of  a  debts  Pmd  t.  Cooper,  17  OoL  SO;  SI  Am.  8t  Bep,  SSB^  and  m«M 
with  iba  OMM  oelleeted.  flea  abo  i;ha  extended  nde  ta  .ffirtilw  ^  FkMSpt, 
4  An.  St.  Rep.  697,  and  the  note  to  Jf oaate  ¥•  PurttU,  16  Am.  Si.  Bepw  S81 

EvnDKircs  to  Oomtbrt  Absoluts  Died  Ihto  Mobtoios  maat  ba  phia 
and  eonrinoing:  Mahonep  t.  Bostwiek,  96  ObL  68s  '1  Am.  Sk  Bapi.  171^  aal 
note  with  the  oaaee  oolleoted. 
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MiLLBB  Piano  Company  u  Pabkbb. 

[166  FUMBTLYAKIA  BtATI,  SOB,] 

Xbm  8uji  or  Profbktt  bt  a  Bailbb  vob  HzRxin  powMiion  tharaof,  llum^ 
to  Ml  ImiooeBt  parobuery  do«8  not  divoit  tii«  tiU«  of  th«  bailor,  ^le  rate 
thmi  whoro  mm  of  two  iimooent  peraoiu  must  snflEir  the  Iom  aboold  fUi 
«Q  him  whom  met  or  omiBSHm  niftde  the  loee  poenble  is  inapplioable. 

Tbe8PAS8  for  coDverting  a  piano  which  had  been  leaied  by 
plaintiff  to  Mrs.  Davis,  and  while  in  her  poBeeasion  tiitd«r  aooh 
leaie  bad  been  sold  by  her  to  the  defendant.  The  trial  eonrt 
was  asked  to  instruct  the  jury  that  the  possession  of  the  piano 
was  prima  fade  evidence  of  ownership;  that  the  plaintiff,  by 
failing  to  enforce  the  terms  of  lease,  had  been  guilty  of  lacheSi 
preventing  his  recovery,  and  that  by  not  stamping  the  piano 
**  leased/'  or  **  rented,''  or  otherwise  indicating  that  he  had 
not  parted  with  its  ownership,  he  had  forfeited  his  right  to 
recover;  and  that  where  one  of  two  innocent  persons  is  to  euf« 
i&t  for  ibe  act  of  a  third,  he  who  gave  the  means  of  doing  the 
wrong  must  alone  bear  the  consequences.  All  these  instmo* 
tions  were  refused,  and  the  jury  directed  to  return  a  verdict 
for  the  plaintiff. 

W.  A.  Mandenorij  for  the  api>ellant. 

Ormmhd  Bambo^  for  the  appellee. 

Per  CuBiAif .  Mere  posseesion  is  ai  beat '  but  orldenoe^ 
prima  faciei  of  ownership  of  a  personal  chattel.  It  ia  never 
conclusive  of  the  title.  The  reason  is  that  it  may  result  from 
a  purchase,  a  bailment,  or  a  trespass.  The  general  role  is 
that  one  cannot  make  to  his  vendee  a  good  title  to  articles 
that  he  does  not  own.  If  the  possession  of  the  seller  is  that 
of  a  bailee  or  a  trespasser,  the  rule  that  declares  that  where 
one  of  two  innocent  persons  mnst  suffer  loss,  the  loss  should 
fall  on  him  whose  act  or  omission  made  the  loss  posuble, 
does  not  apply.  A  bailment  for  hire  makes  it  possible  fi>r  a 
dishonest  bailee  to  sell  the  goods  to  an  innocent  purchaser, 
but  such  a  sale  will  not  pass  the  title  of  the  bailor,  for  he  has 
done  or  omitted  nothing  that  should  estop  him  from  assert- 
ing his  ownership  of  the  goods.  The  contract  of  bailment 
made  it  necessary  to  give  possession  of  the  thing  bailed  to  the 
bailee  for  the  special  and  temporary  purposes  of  the  bail- 
ment, but  the  title  remained  in  the  owner.  The  fault  in  such 
a  ease  is  that  of  the  dishonest  bailee.  The  court  below  com- 
mitted no  enor  in  so  holding,  and  the  judgment  is  affirmed. 
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BAniinnrr— 43alb  ov  PBonKrr  bt  Bailed—A  (mm  Jkh  piudnMr  d 
goods  from  a  bulae,  not  at  market  overt,  oaonot  hold  them  aiiaiait  At 
onmorx  KUeheU  ▼.  Vanadar,  1  Blaokf.  866;  12  Am.  Deo.  248.  Befleit  far  e 
spooaal  purpooo  hare  no  right  to  sell  the  property  bailed,  and  upon  saeh  nb 
the  tiailment  la  determined,  and  the  real  owner  maj  replerj  it  Iram  thi 
vendee:  Jmeraea  t.  FiA,  6  GreenL  200;  19  Am.  Dee.  206;  BaUegw,  Cbfly, 
84  N.  fi.  20;  66  Am.  Deo.  762;  and  extended  note;  Drndap  t.  QUnm,  16 
Mioh.  168;  93  Am.  Deo.  281,  and  note;  and  aee  Agtuw  ¥•  Jckmmm,  22  F^ 
St.  471;  62  Am.  Deo.  803.  A  bailee  for  hire  has  no  right  to  sell  or  ezohsogt 
the  article  bailed,  oTon  to  a  bonajide  porohaser:  Singer  Ufg.  Co.  ▼.  BHigaaii, 
84  Ala.  619;  Oreeker^.  iMV^et^  44  He.  491;  69  Am.  Dee.  118;  and  nota 
See  farther  the  extended  note  to  B^BSmg  ▼•  Ekhg,  24  An.  8k  Bep.  814 
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[166  PBaSTLTAnA  SCAXl,  210.] 

KwaTUBLi  iRSTEUMXKTa.— If  a  bill  is  indorsed  to  a  bank  for  oolleetieB,  tt 
may,  withoat  any  indorsement  on  its  parti  retnm  snoh  biU  to  its  la- 
dorser,  who  is  thereapon  ontitled  to  maintain  an  aetion  thereon  as  if  he 
had  not  so  indorsed  ik 

NbQOTIABUI  IhhTRUMSITTB.— NOTKn  OF  PnOTSR   AND  OV  KONFATMIIT  «f 

a  bill  of  exchange  is  not  necessary  to  ohaige  one  iHio  la  both  ths 
drawer  and  acceptor  thereof. 
NioonABUi  Imstrumsiits— AoooMMODATiOH  BiLU^TheaTermonttiistov- 
tain  bills  were  accepted  for  the  accommodation  of  the  drawers  on  tiisir 
repreeentation  that  the  proceeds  would  be  applied  to  speoifio  pufpemb 
and  that  the  drawers  failed  to  apply  each  proceeds  to  snoh  paiposa^ 
does  not  allege  any  defense  as  against  the  bona  fide  holder  of  snoh  biOa 

Action  on  a  bill  of  oxohange  which,  and  the  indorsement 
thereon,  are  as  follows: 
^  $1,250.  PHtLADELPHiA,  Maroh  6, 1890. 

^*  Fonr  months  after  date  pay  to  the  order  of  Daniel  H. 
Bacon  twelve  hundred  and  fifty  dollars,  yalue  receiyed,  and 
charge  the  same  to  the  account  of  C.  H.  Fitler* 

"To  C.  H.  Fitler,  909  Walnut  St.,  Phila. 

"  Accepted  C.  H.  Fitler. 

"Indorsed: 

"  Pay  to  the  order  of  Thos.  F.  Morrison,  Cashier. 

"Daniel  H.  Baoqr. 

"  Pay  Keystone  National  Bank  or  order  for  collectioQ  ao- 
oount  of  the  Qarden  City  Bank,  Ban  Jose,  Cal. 

"Thos.  F.  Mobrison.  Cashier." 

The  defendant  objected  to  the  pleading  of  the  plaintiff,  be- 
cause it  did  not  contain  any  averment  of  the  indorsement  by 
the  Keystone  Bank,  nor  of  a  demand  for  payment,  or  of  th* 
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protest  of  the  bilL    The  defendant,  in  hie  affidavit  of  defense 
alleged  m  foUowB:  "  Further:  On  the  merits  be  says  there 
was  no  consideration  given  for  the  draft,  nor  is  he  indebted  to 
anyone  therefor,  either  plaintiff,  drawer,  or  indorsers.    Origin- 
ally deponent   gave  his   draft  as  accommodation  without 
consideration  received,  in  favor  of  one  Nathan  L.  Leahan, 
and  George  Leahan,  who  were  indebted  to  plaintiffs,  upon 
their  representation  that  the  plaintiff  would  advance  them 
moneys  for  the  express  purpose  of  taking  up  certain  notes  of 
several  thousand  dollars,  owing  by  them  to  one  Baumgarten 
in  a  transaction  of  purchase  of  one-half  interest  of  land  in  San 
Miguel,  Lower  California,  on  their  joint  account,  which  when 
done  was  to  be  transferred  to  deponent  in  consideration  of  other 
moneys  which  deponent  had  advanced  to  them  as  well.    De- 
ponent paid  on  account  thereof  in  1889  and  1890  to  the  plain- 
tiffs two  thousand  dollars,  and  gave  the  draft  in  suit.    Depon- 
ent did  not  know,  but  only  afterwards  discovered,  the  falsity 
of  the  statements  and  representations  made  to  him,  and  found 
out  that  the  whole  scheme  was  a  fraud  on  him.    The  plain- 
tiffs knew  of  the  said  arrangement  and  transaction  when  they 
received  the  draft    The  money  was  not  used  for  the  purposes 
aforesaid,  but  was  deceitfully  appropriated   otherwise,  and 
deponent  discovered  that  their  alleged  title  and  claim  to  the 
said  land  was  fraudulent,  and  that  the  draft  was  used  in  bad 
faith  towards  the  deponent     He  would  not  have  given  the 
same  had  he  known  at  the  time  the  wrongful  use  that  was 
made  of  it,  or  so  intended.    Neither  were  the  notes  of  the 
said  parties  taken  up  as  agreed  upon.    The  name  of  Daniel 
H.  Bacon  was  only  used  by  the  parties  formally  and  for  their 
convenience,  as  deponent  was  not  indebted   to  him.     He 
claims  that  the  two  thousand  dollars  should  be  returned  to 
him  by  the  said  plaintiff,  as  no  consideration  was  received 
therefor. 

Judgment  for  plaintiff  for  want  of  sufficient  affidavit  of 
defense. 

Aaron  Thampsonf  for  the  appellant. 

Oharlii  E.  Pa/ncoastand  Frederick  J.  Shfyyer^  for  the  appel- 
lee. 

Per  CuBiAiL  In  its  amended  statement,  the  plaintiff  bank 
claims  to  recover  from  defendant  twelve  hundred  and  fifty 
doUarSy  with  interest,  etc.,  due  on  defendant's  draft,  a  oopy  of 
whioh|  with  indorsements  thereoui  is  fully  set  forth  therein. 
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It  is  averred  that  Faid  draft  was  drawn  by  defeDdant  upoD 
himself  to  the  order  of  Daniel  H.  Bacon,  accepted  by  the 
drawee  and  indorsed  by  the  payee  to  the  order  of  Thomas  F. 
Morrison,  cashier,  who,  being  cashier  of  plaintiff  bank,  in- 
dorsed the  same  to  the  Keystone  National  Bank  or  order,  for 
collection  for  account  of  said  plaintiff  bank;  that  said  plain- 
tiff bank,  *'  being  the  holder  of  said  draft  so  indorsed  before 
maturity  for  value  given,  delivered  the  same  so  indorsed  to 
said  Keystone  National  Bank  for  collection  for  plaintiff's 
account;"  that  **said  draft  was  duly  protested  at  maturity 
thereof  for  nonpayment,  and  returned  by  said  Keystone  Bank 
to  plaintiff,  who  is  the  holder  and  owner  thereof;"  that  "the 
said  sum  of  twelve  hundred  and  fifty  dollars  with  interesti 
and  two  dollars  and  five  cents  paid  for  protest,  are  wholly 
due  and  unpaid  and  are  justly  payable  from  defendant  to 
plaintiff.''  To  this  is  appended  the  jurat  of  Thomas  F.  Mor^ 
rison,  who  swears  he  is  the  *'  cashier  of  the  Garden  City  Na- 
tional Bank,  plaintiff  above  named,  and  that  the  facts  set 
forth  in  the  above  statement  are  true." 

The  statement,  substantially  complying  with  the  prooedaie 
act  and  rule  of  court,  sets  forth  a  good  cause  of  action. 

There  is  no  merit  in  either  of  the  four  specific  objections 
stated  in  the  affidavit  of  defense.  The  third  objection  that 
^there  is  no  indorsement  of  the  Keystone  National  Bank  •  •  •  • 
one  of  the  indorsees,"  is  fiilly  answered  by  the  averment  in 
plaintiff's  statement,  to  the  effect  that  the  draft  was  indorsed 
by  plaintiff  bank  to  said  Keystone  National  Bank  merely  for 
the  purpose  of  collection  for  account  of  plaintiff,  and,  when  it 
was  protested  for  nonpayment,  said  indorsee  returned  it  to 
plaintiff  bank.  The  fourth  objection,  that  demand  of  pay- 
mentf  protest,  and  notice  to  defendant,  etc.,  are  not  shown  or 
averred,  is  equally  destitute  of  merit.  There  is  a  distinel 
averment  of  protest  in  plaintiff's  statement,  but  whether  de* 
fondant  was  duly  notified  thereof  or  not  is  imntaterial,  in  view 
of  the  fact,  which  is  not  denied|  that  as  drawee  of  the  bill  he 
accepted  the  same. 

That  portion  of  the  affidavit  wYAch  claims  to  set  forth  a  de- 
fense ^'  on  the  merits,"  etc.,  is  quite  too  vague  and  indefinite; 
and,  moreover,  it  fails  to  connect  the  fraud  suggested  with  the 
purpose  for  which  the  draft  was  given.  The  alleged  mis- 
representations of  the  Leahans  does  not  impart  a  taint  te  tfis 
draft  in  suit.  In  Oray  v.  Sank  qf  Kentucky,  29  Pa.  8L  885, 
the  affidavit  of  defense  alleged  that  the  bills  were  accepted 
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Cov  acQomzDodation  of  the  drawers,  that  the  proceeds  were  to 
be  applied  to  taking  up  prior  acceptances,  and  that  the  drawer 
failed  to  so  apply  the  proceeds,  etc.,  and  it  was  held  that  such 
misapplication,  thongh  a  fraud,  was  not  such  an  one  as  im- 
parted a  taint  to  the  paper,  and  was  insufficient  to  prevent 
judgment. 

Defendant  avers  that  originally  he  gave  his  accommodation 
draft  in  favor  of  the  Leahans  upon  their  representation  that 
plaintiff  bank  would  advance  them  money  for  the  express 
purpose  of  taking  up  certain  notes,  etc.;  that,  in  1889  and 
1890,  he  paid  plaintiff  two  thousand  dollars  on  account,  and 
gave  the  draft  in  suit  in  payment  of  the  residue.  He  does 
not  state  that  he  and  the  Leahans  were  the  only  parties  to 
the  original  draft  which  he  thus  took  up,  by  paying  part  cash 
and  giving  the  draft  in  suit  for  the  residue;  nor  does  he  aver 
that  plaintiff  bank  was  not  the  b(ma  fide  holder,  for  value  be- 
fore maturity,  of  said  original  draft,  nor  does  he  distinctly 
atate  any  fact  or  facts  that  warrant  any  such  inference;  nor 
does  he  deny,  expressly  or  by  necessary  implication,  the  aver- 
ment in  plaintiff 's  statement  to  the  effect  that  it  became  the 
holder  of  the  draft  in  suit  *^  before  maturity,  for  value  given,'' 
and  oontinaed  to  be  such  holder  and  owner  until  suit  was 
brought. 

We  think  the  learned  court  rightly  held  that  the  affidavit 
of  defense  is  insufficient. 

Judgment  affirmed. 

NiQOTiABUi  iHsimuicszm— EmsoT  or  iKixMunacBiiT  tor  CoLLionoir.— 
The  indonement  of  a  note  *'  for  ooUectioii"  is  notice  to  a  purchaser  that  the 
{ncbrsee  is  not  the  owner:  MereficaU^  NaJL  Bank  t.  Hanson^  83  Minn.  40;  03 
Am.  Rep.  6^  and  note.  An  indorsement  for  coUeotion  does  not  pass  the 
title  or  the  right  to  the  proceeds  of  the  property,  bnt  simply  makes  the  in* 
dorsee  the  agent  of  the  holder:  Moore  t.  LouiHana  Nat,  Bank,  44  La.  Ann. 
99;  32  AuL  St  Rep.  832,  and  note;  National  etc  Bank  w.  HubbeU,  117  N.  T. 
884;  15  Am.  St  Rep.  515,  and  note.  See  the  extended  note  to  FirU  NaU 
Baaik  ▼•  Strauss,  14  Am.  St  Rep.  583,  and  also  the  note  to  Adrian  t.  McCas* 
kill^  14  Am.  St  Rap.  793.  The  indorsement  of  a  draft  for  the  purpose  ol 
collection  passes  the  legal  title  so  far  only  as  to  enable  the  indorsee  to  de- 
mand, receive,  and  sue  for  the  money  to  be  paid:  Freeman*s  Nat,  Bank  r» 
Natkmai  Tube  Works  Co,,  151  Mass.  418;  21  Am.  St  Rep.  461. 

Nbootiablb  iNSTBUMSim— DiVBRSioir  ov  Accommodation  Papbr. — One 
who  indorses  a  note  to  be  nsed  in  a  particnlar  way  takes  the  risk  of  its  being 
need  in  another  way  or  for  another  purpose,  and  is  answerable  thereon  to 
any  bona  fids  holder  into  whose  hands  it  may  come:  Sweetser  ▼.  Frtncli,  2 
Cash.  309:  48  Am.  Dea  666»  and  note;  Fearing  v.  Clark,  16  Gray,  74;  77 
Am.  r<*o.  894,  and  note;  Merchanttt'  Nat  Bank  t.  Comslock,  55  N.  Y.  24;  14 
Am.  Hep.  163;  Maitiand  t.  CUiuns'  NaL  Bank,  40  Md.  610;  17  Am.  Hep. 
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020;  Pari  Bamk  ▼.  Wattan,  42  N.  Y.  490;  1  Am.  Bep.  678;  Fetten  ▼•  Mwh 
^NoL  Bomk,  S4  Ind.  261; 7  Am.  Rep.  225;  ClaAw.  Tka^er,  106 lla»tlft 
7  Am.  Rep.  611;  Oonutodk  t.  Bier,  78  N.  Y.  269;  29  Am.  Bep.  149L  WhM 
a  note  made  and  indoned  for  aooommodation,  negotiable  and  payaXde  il  a 
oertain  bank,  was  not  diaoonnted  there,  bnt  was  sold  to  a  priTalo  indiTldaal^ 
the  indoner  ia  nerertbelen  liable:  Parker  t.  MeDawdlt  96  K.  01  211;  M 
AoL  Rep.  286.  See  the  extended  note  to  AUotma  SaL  Bemk  ▼•  i>iMib  & 
St  Bepi.  740^  whara  thia  qaeation  ia  dftowtd  al  laogtt* 
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VaoB,  LumLOt  ov  Owhkb  of.— If  one  lawfolly  on  the  premhti  el 

ia  there  Utton  by  a  Tioioaa  and  dangerooe  dog^  kept  bj  the  oooapiv  if 
tlia  piemieea  with  knowledge  of  its  natnre  and  eharaotar,  ha  ii  eMwet- 
able  for  the  injaiiea  so  nutainadt  althongh  he  had  a  aetioa  potted  ia  Hbe 
lane  leading  to  hia  liooae  oontaining  the  warning  "Beware  of  tlie  Jkgk* 

Tbb8PA88  to  recover  for  injuries  received  ttom  defendant 
dogs.  Defendant  occupied  certain  premises  as  a  tenant  ii 
will,  and  the  plaintiff  went  there  to  notify  the  defendant  of 
;  the  sale  of  the  premises  and  to  take  away  certain  signs  which 
(  had  been  posted  there  to  give  notice  of  the  owner's  desire  to 
sell.  The  defendant  owned  two  dogs  which  had  previoudj 
attacked  people  without  provocation,  of  which  fact  be  had 
knowledge.  He  had  placed  on  a  post  in  the  lane  leading  to 
the  house  the  sign  '^  Beware  of  the  Dogs."  The  plaintiff  oo 
knocking  at  the  front  door  of  the  house  received  no  respoDM^ 
and  hearing  voices  at  the  rear  of  the  house,  he  started  in  Uiai 
direction  and  was  attacked  and  severely  bitten  by  the  defcod* 
ant's  dogs.    Verdict  and  judgment  for  the  plaintifll 

Edward  A.  AndenoUj  for  the  appellant 

Brcidbury  BedeU^  for  the  appellee. 

Per  Curiam.  The  only  assignment  of  error  in  this  oan 
is  the  refusal  of  the  court  to  charge  that,  '*  under  all  the  eif* 
dence  the  verdict  of  the  jury  must  be  for  the  defendant 

It  is  unnecessary  to  refer  to  the  testimony  further  than  ta 
say  that,  among  other  things,  it  clearly  tended  to  prove:  1 
That  plaintiff  was  lawfully  on  defendant's  premises  when  b 
was  bitten  by  the  dog;  and  8.  That  the  dog,  by  which  he  was 
thus  bitten,  was  a  ferocious  and  dangerous  animal,  and  tti 
defendant  then  knew  that  such  was  its  nature  and  charaeltf* 

In  submitting  the  case  to  the  jury,  the  learned  president  cf 
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the  court  below,  in  a  very  fair  and  impartial  charge,  instmcted 
theiDy  inUr  alta,  that,  in  order  to  recover,  the  plaintiff  must 
proye,  Bubetantially,  the  above-Btated  facts.  Their  verdict, 
in  favor  of  the  plaintiff,  therefore,  conclusively  established 
both  of  said  facts.  The  testimony  not  only  warranted  but  re- 
quired the  submission  of  the  case  to  the  jury.  It  would  have 
been  plain  error  to  have  withdrawn  it  from  their  consider- 
ation by  affirming  defendant's  point. 

In  view  of  the  evidence,  as  to  the  nature  and  extent  of 
plaintiff's  injury,  the  damages  awarded  by  the  jury  were 
quite  moderate.  Those  who  indulge  in  the  luxury,  or  enjoy 
the  convenience,  of  keeping,  within  the  city  limits,  dogs  which 
they  know  are  ferocious  and  dangerous  must  see  that  they 
are  so  secured  that  persons  lawfully  going  upon  their  prem- 
ises or  along  the  highways  may  not  be  bitten,  or  they  must 
expect  to  suffer  the  consequences  of  their  neglect  to  do  sa 

Judgment  affirmed.  . 

AimiALB— LlABUJIT   OV   OWVBB   lOB    IlOTBT  DOKB  BT  VmOUB  DoOt 

8m  tlie  •ztendad  notat  to  ^ocfoM  v.  Bloody  86  Am.  B«p.  768.  and  Aowte  v* 
Muider,  16  Am.  St.  Rtp.  631|  ako  the  notes  to  Tuf^g  v.  Bifkmd,  60  Am. 
Repw  229,  and  Laoeroim  v.  MangitmU,  10  Am.  Bep.  270^  871*  One  who 
entere  the  premises  of  another,  through  sa  open  gats^  on  lawful  business 
and  is  bitten  by  ferodoas  dogs  mnning  at  larger  of  whieh  he  hae  no  notice^ 
may  reoorer  of  the  owner,  who  knowing  the  Tioloas  eharaster  of  his  dogs 
allows  them  to  mn  loose  on  his  prsmissst  Cbmecy  ▼•  QraMt  88  Ga.  40;  80 
An.  81  Bepw  146and  note^  and  to  the  sams  effwl^  see  ArifltT*  AuMTp  108 
N.  T.  428|  8  Am.  St  Bep.  4H  «nd  notsw 


Shiblds  t;.  Gasbt. 

pfi6  PmoanrLTAiizA  Sxas%  SHl] 
OoBroBAnov.^SoBsoBiFTiov  TO  Stoob  ov  a  Ck>B»»u.Tnnr  ICam  bt  Ihi- 
WMKDAn  but  to  whieh  he  signed  his  wife's  name  instead  of  his  own 
beoanse  he  had  Bome  donbt  about  his  right  to  take  Btoek  ia  saoh  eorpota* 
tioQ  is  enforceable  in  an  action  against  him. 

Action  against  T.  D.  Casey  to  recover  on  a  snbsoription  to 
the  stock  of  a  brewing  corporation.  The  eyidence,  admitted 
against  the  objection  that  it  was  incompetent,  tended  to  show 
that  when  applied  to  for  a  stock  subscription,  defendant 
agreed  to  take  stock  to  the  extent  of  five  thousand  doUarsi 
that  he  thereupon  signed  the  name  of  M.  J.  Casey  to  the  sub- 
scription and,  on  his  attention  being  called  to  the  signaturoi 
said  that  was  his  wife's  name,  and  that  he  was  not  certain  he 
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hftd  tti0  right  to  take  stock  in  a  brewing  company  for  the 
nn  ttiat  he  was  a  wholesale  liquor  dealer.  The  court 
structed  the  jury  that  if  the  defendant  sabscribed  for  himself 
in  his  wife's  name^  the  plaintiff  should  recovw.  Verdict  and 
judgment  for  the  plaintiff. 

/,  Scott  Ferguson  and  WaUr$on  and  Reid^  for  the  appellanlto 

Pier  and  Blair j  for  the  appellee. 

P^r  Curiam.  We  think  the  plaintiff's  second  point  was 
correctly  answered.  It  was  afiBrmed.  The  court  reserved  tba 
question,  however,  whether  Casey  subscribed  to  the  stock  tar 
his  wife,  or  for  himself,  with  the  instruction,  that  if  the  jary 
find  that  the  subscription  was  for  himself,  although  in  his 
wife's  namcy  they  should  find  for  the  plaintiff,  regardieea  of 
the  point. 

The  eridence  referred  to  in  the  fourth  specification  of  error 
was  directly  in  point.  It  tended  to  prove  that  the  defendant 
subscribed  for  the  stock  for  himself;  that  he  signed  the  name 
of  M.  J.  Casey,  his  wife,  in  order  to  cover  up  the  transaction; 
that  one  reason  for  doing  so  was  that  he  was  a  wholaealo 
liquor  dealer,  and  was  not  certain  that  he  had  a  right  to  8iil>- 
ecribe  for  stock  in  a  brewing  company. 

It  needs  no  argument  to  show  that  if  this  subscription  waa 
for  himself,  he  could  not  avoid  responsibility  by  placing  it  in 
the  name  of  his  wife^  This  question  was  fairly  submitted  to 
the  jury. 

Judgment  affirmed.  ^___^ 

Agknct— AasuMpnoK  or  Authoritt. — Where  a  eontraet  ii  tDfeeTed  inte 
by  one  assuming  to  act  as  agent  of  another,  without  having  been  aathonasd 
to  make  the  contract,  Mch  pretended  agent  is  personaUy  liable  in  th^  pr^ 
cise  terms  of  the  contiMXi:  Keener  t.  Harrod,  2  Md.  63;  66  Am.  Deo.  706^ 
Mid  Bot^  An  ageat  i»  peraonally  Uable  on  a  note  gireB  by  bin  t»  }am  pria^ 
eipal's  name  without  authority:  BiMaiUr  ▼.  RoaaUer,  8  Wend.  494;  94  Am. 
Dea  63,  and  »ote;  notes  to /M/  t.  CrandaU,  89  Am.  Dea  69;  Ofdem  ▼•  Ba^ 
mond,  58  Am.  Dec  432;  SUmt  t.  Wood^  17  Am.  Deo.  53S,  and  UndarMU  t. 
Oibaon,  9  Am.  Dec.  88;  also  the  extended  notes  to  i^imes  ▼.  SwjrmtieiUt  2 
Am.  Rep.  332,  and  J^  t.  Tork,  60  Am.  Deo.  793. 

Corporations — Subsoriptioms  foa  Stock — ^Liabiutt  of  Sitbsok] 
8ee  the  extended  notes  to  Thompacm  t.  Heno  Sav,  Bankt  8  Am.  Stb  Rep. 
and  Parker  t.  Tbonuu,  81  Am.  Deo.  393|  where  the  qiiesiiaii  is  tibonmgh^ 
discussed. 
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WmH  Sbvsbablb»— If  the  part  to  be  performed  by  one  pnty 
Lsiete  of  seTeral  and  dUtinot  items,  and  the  price  to  be  paid  by  the 
other  ie  apportioned  to  each  item  to  be  performed,  or  ie  left  to  be  im* 
plied  under  the  law,  snch  a  contract  will  generally  be  held  to  be  seTer- 
•ble;  bat  if  the  consideration  to  be  paid  b  single  and  entire,  the  oontract 
mnat  be  held  to  be  entire,  although  the  anbjeol  thereof  may  consist  of 
■ereral  distinct  and  wholly  independent  items. 

ICaaBAno's  Lixh  Will  Attach  to  av  Equitablb  Ihtbrbst  in  land  held 
vnder  a  contract  of  purchase,  and  if  such  interest  is  afterwards  enlarged 
into  a  fee,  the  lien  may  be  asserted  against  the  whole  title. 

ICbobavio'b  Lm  Mat  Bm  Assxbtbd  bt  a  Vbndob  of  Land  when,  by 
the  same  oontract^  he  agreed  to  sell  the  land  for  a  specified  sum,  and» 
for  another  amount^  also  specified,  to  erect  a  building  thereon,  and  he 
■ubeequently  made  the  oouTeyanoe  and  erected  the  building. 

Action  to  enforce  a  mechanic's  lien.  The  plaintifr  and  the 
defendant  entered  into  a  written  contract  whereby  the  former 
•greed  to  sell  and  the  latter  to  buy  a  tract  of  land  for  two 
hundred  and  fifty  dollars,  and  to  make  a  conveyance  on  or 
before  November  15,  1890.  The  plaintiff  farther  agreed  to 
erect  a  building  on  the  same  land  for  the  further  sum  of  two 
hundred  and  fifty  dollars.  On  February  8,  1891,  plaintiff 
made  a  conveyance  of  the  property  to  the  defendant.  On 
May  9th  of  the  same  year  plaintiff  filed  a  mechanic's  lieu 
against  the  house  and  the  land,  such  house  having  been  com- 
pleted by  him  December  27,  1890.  The  defendant  claimed 
that  the  contract  with  plaintiff  was  a  single,  inseverable  con* 
tract  in  which  plaintiff  participated  as  a  vendor  merelyi  and 
that  he  was  not  a  mechanic  entitled  to  a  lien* 

Judgment  for  the  plaintiff. 

Bobert  R.  Little  and  E.  H.  Little,  for  the  appellant 

CharUe  G.  BarhUy^  John  F.  Harhin$t  and  A.  L  JFVi(i»  lor  the 
appellee. 

Per  Curiam:  While  the  plaintiff's  agreement  to  sell  and 
convey  the  lot  to  defendant  for  two  hundred  doUarSi  payable 
on  or  before  November  16,  1890,  and  his  covenant  to  build 
thereon  for  her  a  house,  of  the  size,  etc.,  therein  specified,  for 
the  further  consideration  of  two  hundred  and  fifty  dollars, 
payable,  fifty  dollars  within  thirty  days,  and  the  residne  on 
May  16,  1891,  etc.,  are  written  on  the  same  paper,  they  do 
not  necessarily  constitute  an  entire  contract  The  former  is 
so  distinct  from  the  latter,  as  to  time  of  payment,  etc.,  that 
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thejr  majr  well  be  treated  as  severable.  If  the  part  to  be  pe^ 
formed  by  one  party  consists  of  several  and  distinct  itemi, 
and  the  price  to  be  paid  by  the  other  is  apportioned  to  eaeh 
item  to  be  performed,  or  is  left  to  be  implied  by  the  law,  each 
a  contract  will  generally  be  held  to  be  severable.  Bnt,  if  the 
consideration  to  be  paid  is  single  and  entire,  the  contract 
most  be  held  to  be  entire,  although  the  subject  thereof  may 
consist  of  several  distinct  and  wholly  independent  items: 
2  Parsons  on  Contracts  29,  81;  Lueesco  OH  Co.  v.  Brewer^  66 
Pa.  St  861;  Seott  v.  Kittanning  Coal  Co.,  89  Pa.  St  231;  33 
Am.  Rep.  763;  Graver  v.  Seott,  80  Pa.  St  88;  Morgan  v.  Me^ 
Kee,  77  Pa.  St  228.  The  distinction  is  clearly  pointed  out 
by  the  late  Mr.  Justice  Williams  in  Liicuco  Oil  Co.  v.  Brewr^ 
66  Pa.  St  861. 

The  consideration  for  the  lot  was  paid  within  'the  time 
specified  in  the  contract,  and,  shortly  thereafter,  upon  urgent 
demand  of  the  defendant,  the  deed  therefor  was  executed  and 
delivered.  The  payments  on  the  building  contract  were  not 
all  promptly  made,  and,  within  the  time  required  by  law, 
plaintiff  filed  a  lien  against  the  house,  eta,  and  afterwardB 
issued  this  tcire  facias  thereon. 

The  contract  to  sell  and  convey  vested  in  defendant  an 
equitable  interest  in  the  lot,  on  which  a  mechanic's  lien 
would  attach.  That  equitable  interest  was  enlarged  into  a 
fee  by  conveyance  of  the  legal  title;  and  the  building  cove* 
nant  being  severable  from  the  contract  to  convey  the  lot,  the 
plaintiff  was  clearly  entitled  to  enforce  his  lien  against  the 
building,  etc.,  for  the  purpose  of  collecting  balance  due  him 
by  defendant  under  the  contract  with  her  for  erection  of  the 
house. 

The  specifications  of  error  do  not  require  special  con8ide^ 
ation.    Neither  of  them  is  sustained. 

Judgment  affirmed.  

GoNTBACTB— W^HBM  Sbvsrablv. — For  InatanoM  of  sererable  eontneti,  m 
the  following  casM:  Leonard  t.  Dyer^  26  Conn.  172;  68  Am.  Deo.  882;  l^ 
ton  y.  OilUam,  1  Scam.  677;  33  Am.  Dec.  430;  PaUon  t.  Oilmer,  42  AJa.  548 
94  Am.  Dec.  666;  Mechanics*  NaJL  Bank  v.  Frazer,  86  HI  133;  29  Am.  Sep. 
20;  8coU  T.  Kittanning  Coal  Oo.,  89  Pa.  St  231;  33  Am.  Rep.  75a  A  con* 
tract  if  not  entire  beoanse  embraoed  in  one  inatmment^  if  it  provides  fortbi 
■ale  and  purchase  of  different  kinds  of  articles,  and  the  prices  are  different 
and  specific  for  each  kind:  Pierwi  ▼.  Crooks,  115  K.  T.  539;  12  Am.  St 
Rop.  831.  See  further  the  extended  note  to  QUI  ▼.  Benjamin^  54  Am.  Bep. 
624.  As  to  when  contracts  of  insurance  are  severable,  see  Coleman  ▼.  /bm^ 
once  Co.,  49  Ohio  St.  310;  34  Am.  St.  Rep.  565,  and  note  with  tha  oaaw  col- 
lected. 
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MMOBAXvfs  Lmr— >Whbthkb  AnAOBn  to  Equitabu  ImsBiR  nr 
XiJunk— A  flMohaaio's  lien  will  attaoh  to  wbaterer  Mtata  or  interett  la 
^ikm  pffMnJMO  tlio  party  lor  whom  the  traildiiig  was  orooiod  may  haT% 
^HmUmt  it  bo  tha  fac^  an  ootato  f or  lif a  or  for  yean^  or  any  Intoroet  legal  or 
•qvitaUo  in  tbo  land:  Paui§en  r.  Manske^  126  BL  78;  9  Am.  8k  Ropw  MS 
•ad  oxtondod  notau  And  aoo  ospooially  tha  oztondod  noto  to  Lffom  ▼•  M^ 
€hif4V,  46  An.  Doo.  era 


HOWABD  V.  TUBNBB. 
[1B6  TKnmrLfjjOA  Buxm,  ttt.] 

OoBVOBinov— A  SuBBOBipnov  to  Bahx  Stook  Fbooubid  bt  1Iibbsfb>» 
■■■TAiiov  ia  Toidablo  only  and  can  only  bo  avoidad  oabjoot  to  tho  rigbtt 
of  oreditora  wboro  thoro  is  a  winding  np  order  or  a  Tolnntary  winding 
vp.  mia  interrening  rigbta  of  orediton  and  other  stockholdere  oall  for 
prompt  aotion  on  tho  part  of  a  mibeoribor  who  goeka  to  aroid  UaUUty 
for  hia  mibooription  on  the  ground  of  fraud. 

OoKroBanDV^IiAcmts  zv  Sbxkimo  to  Avoid  a  BvwaBxmaa  to  8took  or 
A  Bahx  on  the  groand  that  it  was  proonred  by  mierepreeentation  ia 
fatal  to  tha  right  of  rosoiBsion.  This  mle  wai  applied  when,  after  a 
■nbeoription  to  etook  of  a  bank,  it  failed  and  a  loheme  was  doTiaed  for 
Ifti  reorganisation,  and  the  enbsoriber  participated  in  tha  proooodinga 
looking  to  snch  reorganization,  and  did  not  nndertako  to  reeoJnd  hia 
anbeoription  until  after  luit  was  brought  on  a  note  given  thoreoo. 

AegUMPflrr  on  a  promiseorj  note.  Defense  that  the  note 
was  given  in  payment  for  a  subscription  to  stock  In  a  bank- 
ing corporation  and  that  such  subscription  was  procured  by 
misrepresentation.    Verdict  and  judgment  for  the  defendant 

Thoma$  B.  Tayhr  ami  Thanuu  W.  Pierce^  for  the  appellant 

Alfred  P.  Eeid^  B.  E.  Monaghan^  and  Qeorge  B.  Johmanf  fivr 
the  appellee. 

Stebbbtt,  0.  J.  This  suit  is  on  a  note  admitted  to  ha^e 
been  made  and  delivered  by  defendant  to  the  Newton  National 
Bank  in  part  renewal  of  his  note  for  $990  at  ninety  days  from 
August  9, 1890,  with  interest,  etc.  The  consideration  of  this 
last-mentioned  note  was  nine  shares  of  the  increased  capital 
stock  of  said  bank  taken  by  defendant  in  the  name  of  his  wife, 
Louisa  B.  Turner,  under  the  following  circumstances:  In 
April,  1890,  the  bank — ^located  and  doing  business  at  Newton, 
Kansas— decided  to  increase  its  capital  from  $100,000  to 
$200,000,  and  for  that  purpose  authorized  its  cashier,  0.  R. 
McLain,  to  solicit  subscriptions  for  said  stock.  In  July  fol- 
lowing Mr.  McLain  came  to  Chester  county,  and,  upon  the 
faith  of  his  representations,  defendant,  as  the  latter  alleges, 
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yerballj  agreed  to  take,,xn  his  wi&'a.iiazne^niiie  ah&tes  of  aaid 
new  stock,  at  (110  pen  shaioe,  foD  whioh  he  gave  atM  nobfrof 
Augusti  9,  IflB&GL  The  traoBBetionr  was  to  hs?«  beeir  eash,  but 
on  Aagustr  Mr^dBfendant  wrote^  that  he  bad  been  disappointed 
hx  receipt  of  monej,  and  suggeptied  that,  if  satis&ctory  to  the 
BanK,  he  would  make  a  note  for  the  amount  at.  ninatj  days 
with  interest,  and  the  certificate  of  stock  might  be  held  as 
collateral  security.  This  proposition  having  been  accepted, 
the  note  was  forwarded  and  certificate  of  stock,  No.  302,  issued 
to  Mrs.  Turner,  wasid&qaB8itfed.with  her  neighbor,  Tmman  C, 
Moore,  to  be  held  tap  the-  bank  as  collateral  security,  eta  A 
eertifioate  to  tfaair  effect  was  given  to  Mrs.  Turner. 

In  Septemberfbllowing,  the  comptroller  of  the  currency  cei^ 
tified  that  said  increased  capital  had  been  paid  in,  thus  mak* 
ing  the  capital  of  the  bank  two  hundred  thousand  dollars. 
On  November  9th  the  note  in  suit  was  given  for  balance  of 
the  original  note.  On  the  20th  of  the  same  month  the  bank 
fkiled,  and  a  few  days  thereafter  the  plaintiff,  J.  E.  Howard, 
was  appointed  receiver.  At  that  time,  the  bank's  condition, 
«•  shown  by  schedules  filed  with  the  comptroller  of  the  cur- 
renoy,  was; 

**  Total  estimated  assets $284,810  68 

Total  liabilities,  not  including  capital..  270,272  57 

^'Apparent  excess  of  assets. $14,538  01  ** 

In  January,  1891,  a  meeting  of  the  stockholders  was  held 
at  Newton,  Kansas,  for  the  purpose  of  ascertaining  the  amount^ 
condition  and  character  of  the  assets  and  liabilities  of  the 
bank,  etc.,  and  statement  thereof  was  prepared  by  the  secre- 
tary of  the  meeting.  Pursuant  to  resolution  then  adopted, 
and  with  the  view  of  reorganizing  the  bank,  meetings  were 
held  in  Philadelphia  on  the  16th  and  17th  of  April,  1891,  and 
resulted  in  a  resolution  to  reorganize  by  a  voluntary  assess- 
ment of  $50.00  on  each  share  of  stock,  and  appointment  of  a 
stockholder's  committee,  of  which  Mr.  F.  T.  Ives  was  chair- 
man, to  confer  with  the  comptroller  of  the  currency,  and  ar- 
range details  of  reorganization.  At  a  subsequent  meetiug 
held  at  Newton,  May  20,  1891,  it  was  further  resolved  to  re- 
duce the  capital  from  $200,000  to  $100,000,  and  on  May  22d 
the  prior  proceedings  of  the  stockholders  were  ratified,  and  the 
officers  were  authorized  to  issue  new  certificates  of  stock — 
one  share  for  every  two  shares  of  old  stock — to  those  who 
paid  the  $50.00  per  share  assessment  on  the  old  stock,  and  aU 
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ntodk  on  which  said  aBseBsment  was  not  paid  by  Tune  1, 1991^ 
should  be  sold  at  public  vfindue  on  twelve  daycT  notice.  The 
bank,  through  said  committer  had  arranged  wifli  all  its 
creditors,  wlio  were  not  paid  In  caA,  to  pay  Ihm  TespectiTe 
clainis  in  four  equal  installments,  commencing  "September  1, 
1:891.  All  these  preliminaries  having  been  satii^c^todly  ar* 
ranged,  the  receiver,  on  June  29, 1891,  turned  over  to  the  re- 
organized bank  all  the  assets,  and  thereupon  business  was 
resumed. 

The  defendant  was  present  on  first  day  of  meeting  in  Phila- 
delphia, but  not  on  Che  following  day  when  the  reorganization 
scheme  was  adopted  by  the  stockholders.  3oth  he  and  his 
wife,  however,  corresponded  on  the  subject  with  Mr.  Ives, 
chairman  of  reorganization  committee.  Under  date  June  4, 
1891,  Mrs.  Turner  wrote:  **  I  want  or  expect  to  pay  my  assess- 
ment of  fifty  per  cent  towards  reorganizing  the  bank.  But  do 
not  wish  to  send  the  amount  until  I  know  positively  that  you 
are  going  to  reorganize,"  etc.  Five  days  thereafter  defendant 
wrote:  **  Mrs.  L.  B.  Turner  has  nine  shares  of  Newton  National 
Bank  stock.  Should  the  bank  be  reorganized  she  will  likely 
pay  the  assessment  of  fifty  per  cent.  But,  as  she  will  have  to 
borrow  the  money  to  do  so,  does  not  want  to  do  that,  unless 
it  is  a  sure  go.  Kindly  let  me  know. how  the  bank  stands  at 
this  time."  Mr.  Ives  replied  to  both  of  these  communications. 
To  the  latter  he  says,  under  date  of  June  17th:  "The letter 
received  here  from  Mrs.  L.  E.  Turner  was  answered,  inform, 
ing  her  that  the  subscriptions  were  all  in  for  the  one  hundred 
thousand  dollars  but  hers  and  two  others.  One  of  the  others 
is  already  remitted  and  the  other  is  expected  daily.  In  order 
to  facilitate  opening  the  bank  and  relieve  suspense  of  stock- 
holders I  put  in  the  difference  required,  expecting  it  re- 
turned to  me  soon  enough  not  to  afford  much  inconvenience." 
Replying  to  the  letter  addressed  to  herself,  Mrs.  Turner,  un« 
der  date  June  29th,  says:  *'  On  or  about  the  day  I  received 
your  letter,  some  two  or  three  weeks  ago,  Mr.  Howard,  re- 
ceiver for  the  Newton  National  Bank,  brought  suit  against 
Mr.  Turner  and  blocked  matters  for  the  present.** 

In  answer  to  notice  sent  by  the  receiver  in  January,  1891^ 
defendant,  referring  to  the  note  In  suit,  Bays  under  date  Janu- 
ary 19th:  **'This  note  was  given  by  me  for  stock  for  Louisa  B. 
Turner  .  .  .  .  I  will  not  be  able 'to  me^  the  note  in  full.  .  .  . 
How  I  am  willing,  tf  you  can  receive  anew  note  when  due, 
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paying  part  of  it»  and  will  pay  balance  in  ftill  00  to  90  dayi 
firom  that  time." 

It  also  appears  that  in  NoTember,  1890,  after  the  bank 
failed,  Mr.  Moore,  the  custodian  of  the  certifieate,  offered  il 
to  the  defendant;  and  the  latter,  in  answer  to  the  qneetioii 
whether  he  received  it  or  not,  testified:  ^It  was  left  lying  oq 
the  table;  I  suppose  I  accepted  it." 

The  foregoing  are  the  salient  facts,  as  to  the  origin,  consid* 
eration,  etc.,  of  the  note  in  suit,  leading  up  to  the  defense  that 
was  successfully  interposed  in  the  court  below,  vis:  that  the 
agreement  to  take  the  stock,  giving  the  original  note  in  pay- 
ment thereof,  etc.,  was  induced  by  the  fraudulent  misrepre- 
sentations of  the  cashier  as  agent  of  the  bank  in  procuring 
subscriptions,  etc. 

Without  referring  to  the  alleged  misrepresentationty  but 
assuming,  for  argument's  sake  merely,  that  they  were  Boch 
as  would  have  justified  the  defendant  in  rescinding  the  con- 
tract before  the  bank  became  insolvent  or  other  rights  at* 
tached,  the  controlling  question  under  all  the  evidenoe  is 
whether  that  defense  was  available  at  the  time  it  was  inter- 
posed. 

As  a  general  rule,  it  is  well  settled  that  a  contract  induced 
by  fraud  is  not  void,  but  voidable  only  at  the  option  of  the 
party  defrauded.  In  other  words,  it  is  valid  until  rescinded, 
and  it  is  for  the  defrauded  party  to  elect  whether  he  will  be 
bound;  but,  if  he  affirm  the  contract,  he  must  affirm  it  in  all 
its  terms:  Pollock  on  Contracts,  *536;  PearsoU  v.  Chapin^  44 
Pa.  St.  9.  When,  however,  the  fraud  is  of  such  a  character 
as  to  involve  a  crime,  ratification  thereof  is  contrary  to  pub- 
lic policy,  and  cannot  be  permitted;  but  where  the  transao- 
tion  is  merely  contrary  to  good  faith  and  fair  dealing — whers 
it  affects  individual  interests  only— either  ratification  or  re- 
scission, at  the  election  of  the  party  defrauded,  is  permissible: 
Shialer  v.  Vandike,  92  Pa.  St.  447;  87  Am.  Rep.  702;  Babcoek 
V.  Case,  61  Pa.  St.  431;  100  Am.  Dec.  654;  Learning  v.  Wise, 
73  Pa.  St.  173.  In  the  last  case  it  is  said  if  defendants  were 
guilty  of  the  alleged  fraud,  the  plain tifis,  on  discovering  it,  had 
an  undoubted  right  to  rescind  the  contract,  and  upon  a  ten* 
der  of  the  stocks,  to  demand  back  the  price  paid  for  them,  but 
it  was  their  duty  to  do  so  within  a  reasonable  time.  Omis- 
sion to  repudiate  within  a  reasonable  time  is  evidence,  and 
may  be  conclusive  evidence,  of  an  election  to  affirm  the  con- 
tract.   Election  to  rescind  must  be  communicated  to  the 
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other  party.  One  way  of  doing  that  is  to  institute  proceed- 
ings to  liave  the  contract  judicially  set  aside;  or,  if  the  other 
party  is  the  first  to  sue  on  the  contract,  the  rescission,  if  not 
too  late,  may  he  set  op  as  a  defense.  Where  rescission  is  not 
declared  in  judicial  proceedings,  no  farther  mle  can  be  laid 
down  than  that  there  should  be  ^prompt  repudiation  and 
restitution  as  far  as  possible." 

A  contract  to  take  and  pay  for  stock  in  a  corporation,  made 
In  consequence  of  a  fraudulent  prospectus,  is  Toidable  only 
and  not  Toid,  and  can  only  be  avoided,  subject  to  the  rights 
of  creditors,  where  there  is  a  winding-up  order  or  a  voluntary 
winding  up:  Bispham's  Equity,  sec.  472;  2  Addison  on  Con* 
tracts,  8th  ed.,  774;  Ck)ok  on  Stock  and  Stockholders,  sees. 
151-154.  The  intervening  rights  of  creditors  and  other 
stockholders  call  for  prompt  action  on  the  part  of  a  sub* 
scriber  who  seeks  to  avoid  his  liability  on  the  ground  of 
ft'aud:  Bispham's  Equity,  sec.  154. 

In  view  of  these  principles  and  the  uncontradicted  facts 
above  referred  to,  it  is  impossible  to  see  any  ground  on  which 
a  yalid  defense  in  this  case  could  be  based.  The  undisputed 
evidence  is  that  prior  to  the  failure  of  the  bank  and  institu* 
tion  of  this  suit  by  the  receiver,  neither  the  defendant  nor  his 
wife  took  any  steps  to  rescind  or  repudiate  the  contract  of 
subscription  or  to  surrender  the  certificate  of  stock,  as  to 
which  he  testified,  **  It  was  left  on  the  table;  I  suppose  I  ao- 
eepted  it";  nor  did  he  deny  his  liability  on  the  note.  On 
the  contrary,  up  to  the  time  suit  was  brought,  they  both  indi- 
cated a  willingness  to  join  with  other  shareholders  in  their 
efTorts  to  reorganise  the  bank.  Mrs.  Turner,  as  we  have  seen, 
wrote  to  the  chairman  of  the  reorganization  committee;  ^  I 
want  or  expect  to  pay  my  fifty  per  cent  towards  reorganising 
the  bank;  but  do  not  wish  to  send  the  amount  until  I  know 
positively  that  you  are  going  to  reorganise,"  etc.  A  few  days 
thereafter  defendant  wrote  to  the  same  effect^  saying  his  wife 
would  likely  pay  the  assessment  '*  should  the  bank  be  reor- 
ganised," but  she  did  not  want  to  borrow  the  money  for  that 
purpose  ''unless  it  is  a  sure  go."  At  that  time,  as  the 
chairman  wrote  them  in  reply,  the  whole  amount  of  the  as* 
sessmenty  one  hundred  thousand  dollars,  except  Mrs.  Turner's 
and  two  others,  was  in,  and  one  of  those  was  on  the  way. 
Reorganisation  was  then  practically  an  accomplished  fact. 
Everything,  including  the  conduct  of  defendant  and  his  wife, 
pointed  to  that  conclusion;  and  doubttess  the  remittance 


€88  HowABD  «.  Tdbmsb.  \Ti 


.would  httfe  bsen  made  :if  the  reoehrer  had  not  broaght  rnH 
ia  the  moan  time.  That,  aa  Mrs.  Tnrner  wrole,  ^Uookad 
matters  forthepreaeiit.''  In  ndtiiing  that  waa  said  or  don^ 
from  the  begmning  up  to  that  time,  was  tiiere  anything  tiiat 
could  :be  tortured  into  election  to  rescind  on  the  part  of  ti» 
defendant  At  that  time,  or  rather  prior  thereto,  the  rights 
of  the  bank's  creditors  to  the  extent  of  its  assets,  including 
the  additional  capital  stock  represented  in  part  by  defendant's 
note,  had  attached;  the  stockholders,  with  the  exception  of 
Mrs.  Turner  and  one  or  two  others,  relying  on  obtaining  pos- 
session of  all  the  assets,  had  contributed  nearly  one  hundred 
thousand  dollars  for  the  purpose  of  reorganizing  the  bank, 
which  of  course  included  settlement  and  payment  of  all  its 
liabilities.  These  facts  were  established  by  uncontro^»rted 
evidence.  There  was  no  testimony  from  which  any  jury 
could  or  ought  to  be  permitted  to  find  a  state  of  fiicts  mors 
favorable  to  the  defendant. 

Plaintiff's  second,  third,  fourth,  and  sixth  points  for  charge 
are  substantially  predicated  of  the  foregoing  undisputed  facts, 
and  should  have  been,  respectively,  afiSrmed  without  qualifi- 
cation, and  the  jury  instructed,  as  requested  in  the  sixth,  that 
^'  upon  all  the  evidence  in  the  cause  the  verdict  should  be  tor 
the  plaintiff." 

It  follows  from  what  has  been  said  that  there  was  error 
also  in  the  learned  judge's  answers  to  defendant's  seventh 
and  eighth  points  respectively.  The  third  to  eighth  specifi- 
cations of  error  inclusive  are  therefore  sustained. 

Judgment  reversed  and  a  venire /curtos  de  novo  awarded* 


OoRPOBATioNa— SuBsoaiFTioHs  ov  Stook— ReL«4M  01  81 
Fraud. — ^This  question  is  thoroughly  discussed  in  the  notee  to  Tkompmm  v. 
Beno  809.  Bank^  %  Am.  St  Rep.  S2i-826;  and  Parhtt  v.  Tkma%  81 
D00.4OL 
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Tjkoa  u  MoGeobgel 

BiAonE  iiTD  Sbrtaht— iNSTRUonoNs  TO  Minor  EMPunxn.— Wlien  joiiag 
.peiBODi^  withont  azperienoe,  are  eixtployed  to  work  with  dangeroas 
maoihines,  it  is  the  duty  of  the  employer  to  give  suitable  instructions 
■s  to  the  manner  of  using  them,  and  warnings  as  to  the  hazard  of  oaro* 
iMsneas  in  their  use.  If  the  employer  neglects  this  duty,  or  if  he  gives 
Iflaproper  instructions,  he  is  answerable  fw  the  injury  resulting  from 
this  neglect  of  duty. 

JuBT  Trial, — An  instruction  to  a  jury  which  incorrectly  or  inadvertently 
uses  a  word  will  not  require  the  reversal  of  the  judgment  if  the  law  was 
plainly  and  correctly  stated  in  several  other  in8truotion& 

Masxer  AMD  BsRyANT'—KiaLiauiCB  ARI8INO  From  Hastb. — ^If  a  minor  em« 
ployee  is  directed  by  his  foreman  to  hurry  in  the  doing  of  dangerous 
work,  and  is  injured  while  complying  with  such  instruction,  the  risk  of 
injury  being  increased  through  his  haste,  such  employee  may  recover 
for  injuries  thus  received,  if  he  was  not  aware  of  the  danger,  and  hit 
will,  being  subject  to  that  of  the  foreman,  he  obeyed  him  because  he 
thought  the  foreman  knew  hotter,  or  because  he  was  afiraid  to  disobey. 

Tbb8pabs  for  personal  injurieB.    Verdict  and  judgment  for 
the  plaintiff. 

Isaac  Johnson^  for  the  appellants. 

V,  QHpin  Rohinttm  and  Ray  W.  Jones^  for  the  appellee. 

Dbak,  J.  William  F.  Tagg,  a  boy  past  thirteen  years  of 
ftge,  was  employed  by  defendants  in  their  woolen-mill  at 
Darby,  Delaware  county.  He  went  to  work  with  the  consent 
of,  and  by  contract  with,  his  father,  who  worked  in  the  same 
mill;  the  boy  commenced  on  October  10,  1887,  piecing  at 
what  is  known  as  a  woolen  mule;  his  wages  were  fixed  at  two 
dollars  per  week;  the  usual  wages  of  a  piecer  are  al>out  six 
dollars.  There  was  evidence  tending  to  show  that  Henry  T. 
Kent,  one  of  defendants,  made  the  contract  for  employment, 
and  then  put  the  boy  in  charge  of  Charles  Chad  wick,  who 
had  been  foreman  in  the  mill  for  many  years.  Under  his 
directions  and  control  he  remained  as  a  piecer  at  the  mule 
tip  until  the  81st  of  December,  1887.  About  twelve  o'clock 
of  that  day,  while  cleaning  the  machine  with  waste,  it  being 
then  running,  the  waste  caught  in  the  wheels,  his  hand  was 
drawn  in,  and  so  completely  crushed  that  amputation  was 
necessary. 

The  plaintiff  then  brought  suit  to  recover  damages,  averring 
negligence  on  part  of  defendants  which  resulted  in  the  injury: 
1.  In  putting  a  young  and  inexperienced  boy  to  work  at  danger- 
one  machinery  without  explaining  to  him  its  character,  or 
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warning  him  of  its  danger;  and,  2.  In  directing  Um  hj  the  five- 
man,  Chadwick,  to  hurriedly  clean  the  machine  while  it  was 
mnning,  without  informing  him  of  the  pecnliar  danger  in- 
cident to  Buch  work. 

The  law  applicable  to  the  issue  is  well  settled.  In  the  text- 
books, and  with  rare  exceptions  in  all  the  adjudicated  casee^ 
the  rule  laid  down  in  substance  is:  When  young  persons 
without  experience  are  employed  to  work  with  dangerous 
machines  it  is  the  duty  of  the  employer  to  give  suitable  in- 
structions as  to  the  manner  of  using  them,  and  warning  as  to 
the  hazard  of  carelessness  in  their  use;  if  the  employer  neg- 
lects this  duty,  or  if  he  give  improper  instructions,  he  is 
responsible  for  the  injury  resulting  from  his  neglect  of  duty. 

He  is  not  answerable  for  injury  to  adults;  nor  for  injuries 
to  young  persons  who  have  had  that  experience  from  which 
knowledge  of  danger  may  reasonably  be  presumed,  and  that 
discretion  which  prompts  to  care. 

The  cases  cited  by  counsel  for  appellant  are  not  in  conflict 
with  this  rule.  In  Zum  v.  TeOaw,  184  Pa.  Bt  218,  the  boy 
was  between  fourteen  and  fifteen,  and  had  received  such  in- 
structions from  the  foreman  as  were  necessary  to  the  nature 
of  his  employment  In  (yKeefe  v.  Thorn,  2i  Week.  Not  879,  the 
boy  was  over  fourteen;  he  was  employed  to  shove  tin  plates 
under  a  stamping-machine,  and  was  injured  by  thrusting  his 
hand  under  the  stamp;  the  machine  was  not  dangerous;  the 
consequence  of  putting  the  hand  under  the  stamp  was  as 
obvious  to  a  boy  of  fourteen  as  to  a  man  of  forty. 

There  has  been  no  departure  by  this  court  from  the  law  so 
clearly  and  concisely  stated  by  our  brother  Williams  in  £titi^ 
md  V.  Dilwofih,  181  Pa.  Bt  509,  17  Am.  St  Rep.  827:  *"!& 
the  case  of  young  persons  it  is  the  duty  of  the  employer  to 
take  notice  of  their  age  and  ability,  and  to  use  ordinary  care 
to  protect  them  from  risks  which  they  cannot  properly  appre- 
ciate and  to  which  they  should  not  be  exposed.  The  duty  in 
such  cases  to  warn  and  instruct  grows  naturally  out  of  the 
ignorance  and  inexperience  of  the  employee,  and  it  doee  not 
extend  to  those  who  are  of  mature  years  and  who  are  familiar 
with  the  employment  and  its  risks.^ 

This  was  the  law,  as  stated  in  terms  that  could  not  be  inls- 
understood  by  the  court  below  to  the  jury.  There  was  evi- 
dence tending  to  show  that  the  woolen  mule  was  a  dangerous 
piece  of  machinery  even  to  the  adult  workman,  and  that  it 
wad  highly  dangerous  to  one  attempting  to  clean  it  wliile  run- 
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ning.  Ab  to  whether  the  boy  had  .received  any  inetr actions 
from  the  foreman,  or  had  by  experience  or  in  any  other  way 
acquired  a  knowledge  of  the  machine  and  the  danger  of 
attempting  to  clean  it  while  running,  there  was  conflicting 
evidence.  It  was  of  that  character  that  the  jury  alone  could 
determine  the  truth,  and  it  was  with  proper  instructions  sub- 
mitted to  them.  They  were  told  explicitly,  more  than  once, 
that  if  the  boy,  by  instructions  and  warning  from  the  fore" 
man,  or  by  information  from  others,  or  by  experience  while 
tending  the  machine,  had  knowledge  of  its  dangerous  char- 
acter there  could  be  no  recovery. 

Complaint  is  made  of  the  answer  of  the  court  to  plaintiffs' 
second  point,  because  of  the  use  of  the  word  "  perhaps.''  The 
point,  in  eflect,  requested  the  court  to  say  that,  if  the  jury 
found  the  boy  to  be  young  and  inexperienced,  it  was  the  duty 
of  defendants  to  explain  to  him  the  danger.  The  answer  was: 
'*  I  affirm  that  point,  gentlemen,  also  with  the  qualification, 
perhaps,  that  if  he  had  that  experience  from  any  other  source, 
then  it  would  not  be  necessary."  It  is  argued,  that  the  direc- 
tion should  have  been  positive  and  peremptory,  that  if  he  had 
the  experience,  no  matter  where  obtained,  instructions  and 
warning  on  part  of  the  foreman  were  immaterial,  and  there 
could  be  no  recovery.  Picking  out  this  single  word,  and  as- 
suming that  plaintiflB'  second  point  embraced  all  the  instruc- 
tions upon  that  subject  to  the  jury,  it  is  liable  to  the  charge 
of  error.  But,  taking  this  answer  in  connection  with  what 
was  said  in  other  portions  of  the  charge,  there  was  no  room 
for  misunderstanding  on  the  part  of  the  jury.  In  the  body 
of  the  charge  this  pointed  language  is  used: 

^You  are  first  to  find  whether  this  boy  had  knowledge, 
either  by  previous  experience  either  at  Wolfenden's,  or  any 
other  place,  or  by  knowledge  obtained  while  he  was  operating 
this  machine  after  running  it  two  or  three  months,  that  it 
was  dangerous.  Now  if  he  knew  it  was  dangerous  to  attempt 
to  clean  that  machine  while  it  was  in  operation  then  he  can- 
not recover."  This  same  positive  instruction,  in  substan- 
tially the  same  language,  was  given  three  times  in  the  general 
eharge  and  the  same  idea  or  thought  is  expressed  in  five  of 
the  nine  answers  to  plaintiffs'  points.  In  view  of  this  oft-re- 
peated correct  statement  of  the  law,  we  must  assume  that  the 
jury  could  not  have  been  misled  by  a  single  inadvertent  use 
of  a  word  which  did  not  express  correctly  the  meaning  of  the 
court. 
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So  &r  M  coDoeraB  the  general  rule  applicable  to  empleyen 
and  young  and  inexperienced  employeeSy  the  law  was  plainly 
and  correctly  stated  to  the  jury;  the  contradictory  evidence 
was  impartially  enbmitted  to  them  that  they  might  fin4 
whether  it  was  a  fact  that  the  employment,  cleaning  a  nm- 
ning  machine  of  this  character*  was  dangerons;  whether  the 
boy  was  ignorant  and  inexperienced,  and  whether  the  enH 
ployer  had  failed  in  duty  in  not  instrocting  or  warning  him. 
This  disposes  of  appellants'  first,  second,  third,  eixth,  and 
seventh  assignments  of  error:  no  one  of  them  is  sostained. 

The  fourth  and  fifth  assignments  are  to  the  answers  of  the 
court  to  plaintiffs'  fourth  and  fifth  points.  There  was  eyi- 
dence  on  part  of  the  plaintiff  tending  to  show  that  another 
boy  named  Tower  at  another  machine,  just  before  the  acci- 
dent, had  been  taken  away,  and  that  the  foreman  Chadwick 
said  to  Tagg,  "  Hurry  up,  now,  for  when  you  get  done  clean- 
ing yours,  you  have  to  do  Tower's  afterwards."  It  was  argued 
that  here  was  an  exacting  master  urging  a  young  boy  to  the 
hurried  performance  of  dangerous  work,  cleaning  a  machine 
while  in  motion,  and  imposing  on  him  a  double  duty;  if  the 
boy  obeyed  the  command  of  the  master,  necessarily  the  danger 
was  largely  increased  by  a  hurried  and  excited  performance 
of  the  work.  If  the  evidence  satisfied  the  jury  these  facts  had 
been  proven,  then  the  plaintiffs  asked  the  court  to  further  in- 
struct the  jury  that,  if  the  injury  happened  in  the  effort  of 
the  boy  to  obey  the  unreasonable  command  of  the  master, 
their  verdict  should  be  for  the  plaintiff.  The  court,  in  an- 
swer to  the  request,  said  that  if  the  boy  was  not  aware  of  the 
danger,  and,  his  will  being  subject  to  that  of  the  foreman,  he 
obeyed  him  because  he  thought  the  foreman  knew  better,  or 
because  he  was  afraid  to  disobey,  then  they  should  find  for 
the  plaintiff. 

This  instruction  was  exactly  in  accord  with  the  law  as  held 
by  this  court  in  Lee  y.  WooUey,  109  Pa.  St.  124;  and  Kehler 
v.  Schwenk,  151  Pa.  St.  519;  81  Am.  St.  Rep.  777.  In  the 
case  first  cited,  an  adult  employee  was  called  upon  by  the 
master  to  execute  in  haste  a  dangerous  duty,  and  it  was  said 
he  could  not  be  supposed  to  remember  at  the  moment  a 
danger  of  which  he  may  have  had  previous  knowledge,  ft 
would  be  unreasonable  to  demand  of  him  the  same  care  which 
would  be  expected  in  cooler  moments,  or  in  a  more  deliberate 
performance  of  the  task.  In  Kehler  v.  Sehweni^  151  Pa.  St 
519,  31  Am.  St.  Rep.  777,  the  case  of  a  boy  over  fourteen,  ia 
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an  opinion  bj  ous  brothen  Gitefin,  we  said:  '^  He.  could  not  be 
expected  to  have  the  will  power  of  a  full-grown  man  in  resist- 
ing bi's  master's  orders.  He  cannot  be  held,  therefore,  as  one 
who  Yolnntarilj  engages  in  a  dangerous  service,  especially  by 
a  maatat  who  speoifioally  directed  him  to  do  the  hazardous 
work.'* 

TJiereforOy  finding-  nothing  of  merit  in  any  of  the  assign* 
mania  of  error,  the  lodgment  la  affirmed,  and  appeal  dismissed 
at  costs  of  appellants. 

AFPX4ir— IvooRBmn*  Ihsfructioh  Whsh  Not  Bsvbbsibui  Erbob.— 
Tha  whole  of  a  badge's  charge  to  the  jury  must  be  oonridered  tof[ether,  and 
where,  when  so  eonsidered,  it  correctly  states  the  law,  it  will  be  upheld, 
thoagh  B  partionlar  sentence  tiiereof,  if  considered  by  itself  might  be  open 
to  objections  State  ▼.  LeveUt,  84  a  0.  120;  27  Am.  BU  Rep.  709}  Alabama 
efe.  R,  R,  Co.  ▼«  HiO^  S3  Ala.  514;  30  Am.  8t  Rep.  65;  Htmmmgway.  ▼• 
Chicago  etc  By,  Co.^  72  Wis.  42;  7  Am.  St  Rep.  823;  Sfiive^v.  Cedar  Bapids 
etc.  Ry,  Co,,  74  Iowa,  169;  7  Am.  St.  Rep.  471,  and  note;  Louisville  etc  By, 
Co,  Y.  Wright,  115  Ind.  379;  7  Am.  St  Rep.  432. 

IfASTsa  AKD  Skbyaut— Danoeroub  Machinxrt-^Dutt  to  Ivbtbitov 
MnioB  HxftFART.— Employers  owe  it  as  a  duty  to  inexperienced  and  infant 
einployeea  to  point  out  the  dangers  of  which  they  themseWes  have  or  ought 
to  have  knowledge,  and  to  give  snch  warnings  as  may  lead  to  the  avoidanoa 
of  injury  by  the  exercise  of  reasonable  care:  Chicago  etc  Brick  Co,  r.  Beinm 
neiffer,  140  lU.  834;  83  Am.  St  Rep,  249,  and  note;  Kelder  r,  Sckwenk,  161 
Pa.  StL  605;  81  Am.  St  Rep.  777,  and  note;  aee  also  the  notes  to  Wagner  ▼• 
^fayna  Chemical  Cik^  90  AvL  8t  Rep.  760^  and  Shortel  ▼•  St.  t/oMfAb  24  Am. 
Bt  Bop.  822. 
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OnHTBAOT  QUABAlTTmiMO   ThAT  ▲  HkATKK  SHOULD   GlYB  EhTIRB  SaTIS- 

FAOTiOH  in  its  operation  and  that,  should  it  prove  unsatisfactory,  after  a 
fair  and  reasonable  trial,  it  should  be  removed,  is  not  complied  with  by 
constructing  a  heater  of  the  dimensions  and  materials  stipulated  for  in 
the  oantract»  if,  notwitiutmding  such  contract^  the  other  party  ia  not 
satisfied  with  it.  It  ia  not  sufficient  that  it  is  satisfiictory  to  others,  or 
that  he  ought  to  be  satisfied  with  it|  provided  hit  dissatisfaction  ia 
genuine  and  not  capricious  nor  dishonest. 

Obrtract  That  ▲  Hratrb  Should  Havb  ▲  Faib  ahd  Rrasohabui 
Trial  contemplates  a  trial  by  the  householder  under  the  supervision 
and  attendance  of  the  ordinary  household  servants.  It  is  not  expected 
that  he  will  daily  employ  skilled  plumbers  and  engineers  to  opeimto  it. 

A  Contract  to  CoNarrRuoT  a  Hbatkr  to  thb  SATisrAonoN  or  A  Pabst» 
on  his  death  before  the  heater  has  been  tested,  is  not  complied  with  If 
the  heater  is  not  satisfactory  to  his  executor  snd  devises  by  whom  it  is 
tested. 
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A08OMP8IT  for  a  heater,    Jadgment  for  the  pUintilL 
Richmond  L.  Jone$  and  E.  B*  Weigand^  for  the  appdlanti 
Philip  8.  Zeiber^  Saer  and  Snyder^  for  the  appelleee. 

Dean,  J.  Davie  0.  Schnader,  defendant'e  testator^  the 
owner  of  a  dweUing-hoose  then  being  boilt,  on  the  24th  of 
August,  1889,  made  a  written  oontract  with  plaintiffs  that 
they  should  ftimish  this  house  with  a  steam  heater.  Among 
other  stipulations  is  this  one: 

^  We  [plaintiffs]  guarantee  this  apparatus  for  heating  by 
steam  to  be  constructed  in  a  good,  thorough,  and  workmanlike 
manner,  to  give  entire  satisfaction  in  ite  operation,  and  to 
work  entirely  noiseless.  Should  it  prove  unsatisfSsctoryi 
after  a  thorough  and  reasonable  trial,  we  will  remove  it 
at  our  expense,  refund  the  moneys  paid  to  us  on  aoconnt  of 
it,  and  will  place  the  building  in  as  good  a  condition  as  it 
was  when  we  received  it  for  the  purpose  of  erecting  our  steam- 
heating  apparatus.  We  will  furnish  said  steam-heating 
apparatus  complete  in  all  ite  deteils  for  the  sum  of  four  hun- 
dred and  eighty-two  dollars,  one-half  to  be  paid  on  comple- 
tion of  the  work,  and  the  remainder  in  sixty  days  thereafter.'' 

The  specifications  of  kind  and  sise  of  materials  to  be  used 
in  the  construction  are  elaborate.  We  do  not  deem  them,  so 
far  as  this  issue  is  concerned,  very  material,  for  the  oaae 
turns  on  the  construction  to  be  given  that  stipulation  in  the 
agreement  just  quoted. 

Mr.  Schnader  moved  into  his  house  on  Tuesday  of  the  last 
week  in  March,  1890,  and  died  on  the  following  Saturday* 
By  his  last  will,  duly  proven,  he  devised  the  dwelling-house 
to  his  son,  Milton  H.  Schnader,  his  executor  and  this  defend* 
ant,  subject  to  a  life  estate  in  his  widow.  Before  his  death, 
and  before  the  heater,  by  use  for  a  reasonable  time,  had  been 
tested,  he  paid  to  plaintiffs  about  one-half  the  price. 

Milton  H.  Schnader,  son,  executor,  and  devisee,  was  In  the 
house  with  his  father  for  the  four  days  of  his  last  illness,  and 
continued  to  live  there  with  his  mother.  He  testified  tliat 
the  heater  was  wholly  unsatisfactory  to  him  from  the  day  it 
was  first  started:  failed  to  heat  the  rooms.  He  notified 
plaintiffs  of  this  when  they  demanded  payment  of  the  last 
installment  of  the  price,  and  asked  them  to  defer  collection 
until  the  following  December,  when  the  weather  would  be 
colder,  and  a  better  test  could  be  made.  This  they  declined 
to  do,  and  proposed  that  James  N.  Scheible,  a  plumber,  should 
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make  an  examination  of  the  heater;  ihis  was  concurred  in 
bj  Schnader,  and  the  last  of  June  or  first  of  July  Scheible 
fired  it  up,  and  it  worked  satisfactorily  to  him,  Scheible,  on 
that  day,  at  that  season  of  the  year.  But  Schnader  was  not 
satisfied,  and  on  the  6th  of  September,  in  response  to  plain- 
tiffs' written  demand  of  August  26th  for  immediate  payment, 
requested  them  to  remove  the  heater  from  his  premises.  The 
plaintiffs  then  brought  suit  for  two  hundred  and  seventy-four 
dollars  and  three  cents,  the  unpaid  balance  of  their  contract 
price. 

At  the  trial  plaintiffs  averred  complete  performance  of  their 
contract  according  to  its  terms:  defendant  denied  this.  There 
was  considerable  evidence  adduced  on  both  sides  as  to  the 
quality  and  capability  of  the  heater,  which  was  submitted  to 
the  jury  by  the  learned  court  below,  on  the  theory  or  con- 
struction of  the  agreement,  that  if  plaintiffs  performed  their 
contract  according  to  the  specifications  to  their  own  satisfao* 
tion  and  that  of  the  jury  then  they  should  have  a  verdict. 
This  instruction  the  appellant's  seven  assignments  of  error 
complain  oil 

What  is  a  reasonable  interpretation  of  the  contract  of  plain- 
tiffs when  they  say,  **  We  guarantee  this  apparatus  to  give 
entire  satisfaction  in  its  operation,  and  should  it  prove  unsat- 
isfactory, after  a  thorough  and  reasonable  trial,  we  will  re- 
move it  at  our  expense"?  It  must  be  kept  in  mind  that  this 
was  not  a  piece  of  machinery  designed  to  accomplish  some 
single  or  particular  purpose  in  which  power  and  durability 
alone  constitute  desirability  or  satisfactoriness.  A  sawmill 
may  be  warranted  as  of  a  capacity  to  cut  a  certain  quantity 
of  lumber  per  day;  a  locomotive  may  be  warranted  to  draw  a 
certain  number  of  tons  up  a  certain  grade  or  around  a  certain 
curve;  and  if  there  be  a  guaranty  that  they  shall  give  satisfac- 
tion it  can  reasonably  be  presumed  that  the  specified  power 
was  all  that  was  within  the  mind  of  the  parties  when  they  con- 
tracted. But  when  the  subject  of  the  Contract  is  household 
furniture,  as  in  McCarren  v.  McNvlty,  7  Gray,  189;  or  for  a 
suit  of  clothes,  as  in  Brown  v.  Foster^  113  Mass.  186;  18  Am. 
Rep.  463;  or  for  a  work  of  art,  as  in  IToffman  v.  Oallaher,  6  Daly, 
42;  and  Zaleski  v.  Clark,  44  Conn.  218;  26  Am.  Rep.  446, 
the  question  is  not  whether  the  thing  contracted  for  had 
a  certain  strength  or  a  particular  dimension  as  specified  in 
the  contract,  but  there  come  in  to  make  up  satisfaction  or 
dissatisfaction  those  qualities  which  please  or  those  defects 
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which  are  nothing  mora  than  annoyiDg.  A  dwelling-] 
heater  ia  in  use  eve^y  hour  of  the  day  and  night;  ia 
lutely  indispenaableLto  the  health  and  comfort  of  the  hoose* 
holder  and  his  family;  if  all  the  iron  and  brick  work  be  made 
as  specified;  the  yalves,  gauge-cocks,  radiators,  boilers,  and 
all  other  parts  measure  as  set  out  in  the  contract;  and  i( 
even  on  one  day  in  the  middle  of  summer  on  being  fired  op 
and  operated  by  an  exp^t  plumber,  a  degree  of  heat  ia  at- 
tained which,  in  his  opinion,  comes  up  to  the  point  fixed  in 
the  contract,  these  facts  would  not  of  themselves  determine 
that  it  was  satisfactory  to  the  man  who  was  to  use  it  in  aero 
weather.  If  in  its  ordinary  every-day  use  in  heating  his 
house,  instead  of  satisfying  him,  it  was,  as  he  testifies,  a  con- 
stant vexation,  we  think  he  was  not  bound  to  keep  and  pay 
for  it. 

The  reasonable  interpretation  of  the  contract  ia,  thai 
Schnader  was  to  be  satisfied  with  the  heater;  not  the  plain- 
tiffs; not  the  plumber,  nor  other  witnesses;  not  the  jury.  As  is 
said  in  Zaleski  v.  Clark,  U  Conn.  218,  26  Am.  Bep.  44S,  ^  It 
is  not  enough  to  say  that  she  (the  defendant)  ooght  to  be 
satisfied  with  it,  and  that  her  dissatisfaction  is  unreasonable. 
She,  not  the  court,  is  entitled  to  judge  of  that  The  contract 
was  not  to  make  one  she  ought  to  be  satisfied  with,  but  one 
she  would  be  satisfied  with." 

The  rule  laid  down  by  this  court  in  Singerly  v.  Tha/jfer,  108 
Pa.  St.  291,  56  Am.  Bep.  207,  is  to  the  same  effect,  and  is  clearly 
applicable  to  this  contract  and  this  evidence.  The  court  says 
'*  He  (the  defendant)  therefore  was  the  person  to  decide,  and 
to  declare  whether  it  was  satisfactory.  He  did  not  agree  to 
accept  what  might  be  satisfactory  to  others,  but  what  wss 
satisfactory  to  himself.  This  was  the  fact  which  the  contract 
gave  him  the  right  to  decide.  He  was  the  person  who  was  to 
test  and  use  it  No  other  persons  could  intelligently  deter- 
mine whether  in  every  respect  he  was  satisfied  therewith." 

The  appellee's  counsel  argue  that  there  is  a  distinction  be- 
tween this  contract  and  the  one  in  Singerly  y.  Uiayer^  108  Pa. 
St  291;  56  Am.  Rep.  207.  In  the  contract  before  us,  plain- 
tiffs agree  to  remove  the  heater  ''  should  it  prove  unsatisfac- 
tory after  a  thorough  and  reasonable  trial,"  while  there  are  no 
such  words  in  the  Singerly  and  Thayer  contract  But  the 
plaintiffs  on  the  trial  alleged,  and  offered  evidence  to  prove 
that  at  their  suggestion,  and  by  consent  of  defendant^  a  test 
trial  was  given  this  heater  in  June  or  July.     Mr.  Adams,  for 
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the  plaintiff,  testified  that  the  trial  demonstrated  he  had  com- 
plied with  his  contract:  that  is  his  opinion.  He  admits  that 
a  trial  at  that  time  of  the  year  would  be  a  theoretical  not  a 
practical  one. 

The  defendant  concedes  that  on  that  trial  it  worked  better 
than  it  usually  did,  but  be  was  not  convinced  it  would  work 
aatisfactorily  to  him  in  cold  weather.  The  fair  presumption 
is  that  the  '*  thorough  and  reasonable  trial "  contemplated  by 
the  parties  was  its  use  by  the  householder  under  the  super- 
vision and  attendance  of  the  ordinary  household  servants. 
It  was  not  expected  the  purchaser  would  daily  employ  skilled 
plumbers  or  engineers  to  operate  it.  In  this  ordinary  and 
expected  use  of  it  from  March  until  June  it  was  unsatisfactory 
to  Schnader;  after  the  trial  test  made  by  the  expert  Scheible, 
in  presence  of  Adams  and  Schnader,  in  summer,  it  still  was 
not  satisfactory;  was  so  unsatisfactory  that  Schnader  offered 
to  forfeit  all  he  had  paid  if  plaintiffs  would  take  the  beater 
oat. 

Of  course  defendant's  dissatisfaction  must  be  genuine,  as 
distinguished  from  mere  caprice  or  dishonesty;  he  could  not 
have  ordered  the  heater  taken  out  without  a  trial  by  the  or- 
dinary methods  and  service  of  the  householder;  nor,  for  the 
purpose  of  evading  payment  of  the  balance  of  the  price,  could 
a  dishonest  declaration  of  dissatisSaction  have  been  an  effectual 
defense.  But  there  is  no  evidence  of  want  of  good  faith  in 
his  conduct;  he  has  a  right  to  defend  on  the  ground  that  the 
beater  does  not  work  satisfactorily  to  him,  after  what  he  con- 
tidered  a  thorough  and  reasonable  trial  by  the  ordinary  use  of 
it  for  more  than  two  months,  and  especially  after  the  test  trial 
proposed  by  plaintiffs. 

In  substance,  the  court  below  submitted  it  as  a  question  of 
fact  for  the  jury  to  find  from  the  evidence  whether  he  ought 
to  have  been  satisfied;  this  was  an  erroneous  interpretation 
of  the  contract.  The  proper  interpretation  is:  1.  Was  there  a 
thorough  and  reasonable  trial  of  the  heater  by  the  ordinary 
daily  use  of  it?  and  2.  Was  the  defendant  then  dissatisfied 
with  it?  If  he  was  dissatisfied  after  such  trial  then  the  plain- 
tiff cannot  recover.  Neither  the  plaintiff,  jury,  nor  witnesses 
ought  to  be  permitted  to  make  a  contract  for  him;  his  con- 
tract was  that  he  was  to  be  satisfied,  and  plaintiffs  must  per- 
form their  contract  in  this  particular  the  same  as  in  the  item 
of  putting  in  boilers. 

Plaintiff's  counsel  further  argue  that  the  Judgment  shoald 
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be  affirmed,  because  this  contract  was  personal  alone  to  D.  G. 
Schnader,  defendant's  father,  who  died  foar  days  after  the 
heater  was  put  in  the  house;  as  he  does  not  survive  to  indi- 
cate dissatisfaction,  the  defendant  has  no  authoiitj  to  do  so. 
The  plaintififs  raised  no  such  question  in  the  court  below, 
BO  far  as  can  be  learned  from  the  charge  or  the  points  pre- 
sented; but,  as  the  case  goes  back  for  retrial,  it  is  best  we 
should  here  briefly  pass  upon  it. 

It  would  rather  lack  equality  to  hold  that  the  contract  lia- 
bility for  the  price  passed  to  the  executor  and  devisee,  but  the 
right  to  insist  on  performance  died  with  the  testator;  neither 
reason  nor  law  imposes  upon  us  such  a  decision.  If  D.  G. 
Schnader  had  lived  to  make  such  trial  of  the  heater  as  was 
intended  by  the  contract,  and  had  expressed  no  dissatisfac- 
tion with  it,  there  would  be  a  conclusive  presumption  of  plain- 
tiffs' complete  performance;  but  as  he  died  almost  immediately 
after  it  was  put  in,  his  executor  and  devisee  has  the  right  to 
set  up  the  same  defense  as  the  testator  might  have  done  had 
he  lived.  It  was  not  a  contract  for  a  suit  of  clothes,  or  for  a 
set  of  artificial  teeth,  which  could  be  satisfactory  to  but  one 
person,  but  for  a  .heater,  which  was  to  be  satisfactory  to  the 
occupant  of  the  house  where  it  was  to  be  put  up:  death  and 
the  last  will  have  made  this  defendant  the  occupant,  and  be 
has  the  right  to  insist  that  the  heater  shall  work  satisfactorily 
to  him,  as  he  has  succeeded  not  only  to  the  property,  but  fto 
the  personal  use  of  it. 

The  defendant's  first  assignment  of  error  to  the  refusal  of 
the  court  to  instruct  as  requested  in  first  point:  '*That  under 
the  law  the  contract  of  August  24, 1889,  is  a  guaranty  or  war- 
ranty that  the  apparatus  would  work  to  the  satisfaction  of 
l^vis  C.  Schnader,  deceased,  and  that,  if  the  evidence  is  be- 
lieved that  as  executor  he  fairly  and  reasonably  tried  and 
tested  the  apparatus  and  was  dissatisfied  with  it,  and  so  noti- 
fied plaintififs,  there  can  be  no  recovery,"  is  sustained.  This 
in  effect  disposes  of  all  the  other  assignments. 

The  judgment  is  reversed,  and  a  venire  faciae  de  wm 
awarded.  

CoNTBAcm,  Oftioital  and  Alternative. — If  an  artiole  is  deliyered  to  • 
purchaser  to  bo  retained  and  paid  for  by  him,  if  satiBfactory,  the  pnrebaMff 
may  repudiate  the  eale  if  such  article  prove  hwa  Jide  in  fact  unsatisfactwyi 
Note  to  Duplex  tic  BoUar  Co.  ▼.  Oarden,  54  Am.  Rep.  715,  717;  Brmen  t. 
Fo»'.ei',  113  Mass.  136;  18  Am.  Rep.  463;  ZcLU4Jd  r.  Clark,  44  Conn.  218;  20 
AuL  Rep.  446,    A  contract  for  a  portrait  to  be  "  satiaf actory "  to  the  eii»> 
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iomer  gives  him  the  option  of  refoting  it  at  hit  pleasare:  Oib$tm  ▼.  Cranage^ 
10  Mioh.  49;  83  Am.  Rap.  851«  and  extended  note.  See  the  extended  note  to 
Okny  ▼•  SmUkf  89  Am.  Deo.  152.  A  oontnct  to  do  work  npon  pioperty  to 
tiio  entire  aatiafaction  of  the  owner,  end  in  the  beet  workmanlike  manner,  k 
■atiafied  by  doing  inoh  work  in  a  good  and  workmanlike  manner.  Tlie 
owner  eannot  aroid  payment  by  arbitnrily  saying  that  he  is  nol  sstiifltilt 
DoBt.  NcNe,  116 N.  T.  Mb  16  Am.  St.  Rep.  898^  and aolsk 
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FaoKiaMRT  Hon.— A  Tbahsfxru  ow  ▲  NoN-»iaonABLB  Hart  is  not 
bonnd  to  inquire  of  the  maker  whether  any  defenses  exist  against  it^ 
and  failing  to  do  so^  he  stands  exactly  in  the  shoes  of  the  person  from 
whom  he  leoeiTes  it.  If  that  person  oonld  not  reoorer,  the  transferee 
eannot. 

Hon,  CoAMQM  ow  Patbb— A  Skalxd  Non  Patablb  to  a  PAsnocrLAB 
PxBSOH  and  made  for  a  specific  purpose  and  not  negotiable  in  form  can* 
not^  without  the  consent  of  the  surety  thereon,  be  delivered  to  another 
person  on  the  payee  named  therein  refusing  to  accept  it,  and  any  person 
reoeiring  it  other  than  the  original  payee  is  chaxgeablo  with  notice  of 
any  defences  existing  against  it. 

8uRXT7,  Rblbasb  ov  bt  Chanob  of  Patbb.— If  a  surety  signs  a  note  pay» 
able  to  A.  who  declines  to  receive  it,  and  it  is  then  negotiated  to  B^  sndb 
change  in  the  payee,  if  made  without  the  knowledge  or  oonsent  of  th*i 
surety,  releases  him  from  liability. 

Abbumpbit  againBt  a  surety  on  a  sealed  note.  Judgment 
ior  plaintiff. 

8.  M.  Brainerd  and  John  P.  Vincent,  for  the  appellanti. 

J.  W.  Sprotdj  for  the  appellee. 

Williams,  J.  The  question  in  this  ease  is  over  the  plaint- 
iff's  title  to  the  instrument  sued  on,  and  it  is  raised  by  a 
somewhat  novel  state  of  facts.  The  evidence  shows  that  Mrs. 
Edwards  applied  to  William  Benson,  now  deceased,  for  a  loan 
of  money  upon  the  security  of  her  own  note.  He  declined  to 
lend  the  money,  but  offered  to  assist  her  in  borrowing  it.  He 
told  her  he  thought  Mr.  Janes  would  lend  it  to  her  on  proper 
security,  and  that  he  would  sign  her  note  as  surety  to  enable 
her  to  make  the  loan  of  him.  He  accordingly  prepared  a 
note  at  eight  months,  payable  to  Janes  or  order,  for  one  han» 
dred  dollars,  containing  a  confession  of  judgment^  which  boilh 
Mrs.  Edwards  and  himself  signed  and  sealed.  She  then  went, 
to  Mr.  Janes  with  the  note  and  applied  for  the  loan  of  one 
hundred  dollars.    He  examiued  the  note  and  told  her  thai 
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the  security  was  gufficieni,  loot  that  he  hsui  jast  diqpoBed  of 
all  his  ready  money  and  could  not  therefore  accommodate  her. 
He  suggested  the  names  of  semeral  persons  to  whom  it  would 
be  desirable  for  her  to  apply,  among  whom  was  the  firm  in 
whose  name  as  use  plaintiff  this  action  ia  brought^  She  went 
to  Patterson  aad  toUL  him  what  she  wanted,  asid  offisied  hnn 
the  note  payable  to  Janes  which  Benson  had  signed  as  surety. 
He  took  the  note  and  gave  her  the  money.  It  was  not  paid 
at  maturity.  This  action  against  Mrs.  Edwards  and  the  ex- 
ecutor of  the  surety  who  was  deceased  was  brought  in  the 
name  of  Janes  for  their  use.  The  executor  denies  that  his 
testator  ever  undertook  to  become  surety  for  Mrs.  Edwards 
to  any  person  except  to  Mr.  Janes,  and  as  Janes  declined  to 
accept  thenote  or  make  the  loan  upon  it^  iha  note  was /wi^tif 
•fUo  when  that  negotiatioD  failed.  Thia  Une  of  defsnae  was 
brought  to  the  attention  of  the  learned  judge  by  the  defend- 
ant's first  point,  in  answer  to  which  he  instructed  the  jury  as 
jEollows:  *'  The  note  or  obligation  in  thia  auit  is  a  apecialty. 
It  might  be  transieired  by  the  payee  by  delivery  with  inten- 
tion to  transfer  the  title.  It  is  not  necessary  that  the  payee 
actually  owned  the  note,  if  the  transferee  was  not  informed 
of  the  want  of  ownership  in  the  payee."  He  then  submitted 
the  caae  to  the  jury  upon  the  question  of  the  character  of  the 
delivery  of  the  note  to  Patterson  by  Mrs.  Edwards,  telling 
them,  **  If  that  was  done  in  the  presence  of  Mr.  Janes,  and 
with  his  knowledge  and  consent,  you  would  be  justified  in 
treating  that  fact  as  evidence  that  it  was  done  by  the  au- 
thority of  Mr,  Janes,  and  that  is  the  question  for  you  to  deter- 
mine." This  instruction  was  erroneoue.  The  rule  is,  that 
the  transferee  of  a  non-negotiable  instrument  is  bound  to  in- 
quire of  the  maker,  and  failing  to  do  so  he  stands  exactly  ia 
the  ahoee  of  the  person  from  whom  he  receives  it.  If  that 
person  could  not  recover,  the  transferee  cannot:  Eldnd  v. 
Madatt,  33  Pa.  St  807;  Dean  y.  H&rrcld^  87  Pa.  St.  150;  Lam 
^.  SmUh^  103  Pa.  St  416.  It  ia  not  enough  that  the  trans- 
feree ^'was  not  informed  of  the  want  of  ownership  in  the 
payee,"  for  he  was  bound  to  inquire  what  defense  the  maker 
bad  to  the  instrument,  and  to  know  that  the  character  of  the 
transaction  out  of  which  the  note  arose  waa  c^n  to  investiga- 
tion. If  he  *'  was  not  informed,"  it  waa  because  he  did  not 
make  inquiry  of  the  maker  which  it  was  hia  duty  to  da  The 
instrument  being  non-negotiable  was  notice  to  him  of  all  that 
he  could  have  learned  by  inquiry.    We  must^  therefere,  hold 
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that  he  wat  informed  of  the  natnre  of  the  transaction,  of  the 
object  and  pnrpofie  of  the  note,  and  of  the  fact  that  the  payee 
had  declined  to  take  it;  and  that  it  was  consequently  impos- 
sible for  Mrs.  Edwards  to  change  the  payee  or  dispose  of  the 
obligation  to  a  stranger  without  Benson's  consent.  If  Benson 
had  intended  to  become  surety  for  Mrs.  Edwards,  upon  an 
obligation  that  was  to  be  hawked  about  in  search  of  a  buyer, 
he  would  have  made  it  payable  to  bearer,  or  left  the  name  of 
the  payee  a  blank  to  be  filled  when  the  buyer  of  the  instru- 
ment was  found.  But  he  made  the  note  payable  to  Janes 
from  whom  he  expected  the  loan  would  be  made,  and  to  whom 
he  sent  Mrs.  Edwards.  Had  Janes  made  the  loan,  and  so  be- 
come the  owner  of  the  note,  he  could  have  transferred  it  by 
his  indorsement.  He  did  not  make  the' loan.  He  did  not 
indorse  the  note.  He  did  not,  in  the  language  of  the  court 
below,  'Meliyer  it  with  intent  to  pass  title,"  and  he  had  no 
title  to  pass.  Mrs.  Edwards  delivered  the  note  to  the  plaint- 
iffs, and  if  the  plaintiffs  have  a  title  it  is  derived  from  her, 
The  appellees  seek  to  show  that  she  could  pass  a  good  title 
to  them  by  invoking  the  rules  applicable  to  accommodation 
paper;  and  they  argue  that  Benson  is  in  the  position  of  an 
accommodation  maker,  and  cannot  now  complain  of  the  use 
the  holder  may  choose  to  make  of  the  instrument  But  it 
must  be  remembered  that  the  note  is  not  negotiable  in  form. 
It  is  a  sealed  obligation,  payable  to  a  particular  person,  for  a 
particular  purpose.  That  purpose  failed  when  the  payee  de- 
clined to  make  the  loan  it  was  intended  to  secure.  When 
this  note  was  offered  to  a  stranger  to  it  he  was  bound  to  take 
notice  of  the  fact  that  it  was  a  non-negotiable  instrument,  and 
payable  to  another  person.  The  character  of  the  instrument 
put  him  on  inquiry.  All  that  inquiry  made  of  Benson  would 
have  disclosed  as  to  the  object  of  the  instrument  the  charac- 
ter of  the  transaction  out  of  which  it  grew,  and  the  extent  of 
the  authority  of  Mrs.  Edwards  to  make  use  of  it,  the  appel- 
lants must  be  held  to  have  known  when  they  took  it  from 
Mrs.  Edwards. 

But  it  is  said  Benson  clothed  Mrs.  Edwards  with  authority 
to  nee  the  note  as  she  pleased  by  the  mere  fact  of  signing  it 
for  the  purpose  of  assisting  her  to  obtain  a  loan.  The  answer 
made  to  this  position  is  that  the  note,  and  the  evidence  relat* 
ing  to  the  circumstances  under  which  it  was  given,  show  a 
purpose  to  aid  her  in  procuring  the  money  from  the  person 
named  as  the  payee.     There  is  nothing  in  the  form  of  the 
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inBtrument,  or  in  the  testimony,  to  indicate  a  purpose  on  hie 
part  to  go  a  step  further  than  to  assume  the  position  of  sorsfy 
for  her  to  Mr.  Janes.  Mr.  Janes,  however,  did  not  make  Ibis 
loan.  Mr.  Benson  was  not  consulted  in  regard  to  becoming 
liable  to  any  other  person.  He  might  have  had  good  reasons 
for  declining  to  permit  his  obligation  to  go  into  other  hands 
than  those  he  had  selected  and  named  as  payee.  He  would 
unquestionably  have  had  a  right,  if  Mrs.  Edwards  had  asked 
permission  to  deliver  the  note  to  any  person  from  whom  she 
could  obtain  the  money,  to  say  to  her:  ^'  No,  there  are  persons 
into  whose  hands  I  would  not  consent  that  my  obligation 
should  go.  You  must  not  use  it  for  any  purpose,  or  with  any 
person,  except  in  accordance  with  the  tenor  of  the  instrument, 
and  the  understanding  between  us."  She  did  not  consult 
him.  The  appellants  did  not  inquire  of  him.  The  payee 
never  became  the  owner,  and  never  attempted  to  pass  title  to 
anyone  else.  Mrs.  Edwards,  so  far  as  the  evidence  indicates, 
obtained  the  note  for  the  purpose  of  making  a  loan  from  Mr. 
Janes,  and  when  she  found  herself  unable  to  use  it  for  that 
purpose  she  used  it  for  another.  Under  such  circumstances 
no  liability  was  imposed  upon  Benson,  and  the  judgment 
must  be  reversed.  The  plaintiff  is  entitled  to  a  judgment 
against  Mrs.  Edwards  so  far  as  we  can  now  see,  and  a  venin 
facias  de  novo  must  be  awarded. 


SuRETRsmp— What  Will  Rklbask  Surbit.^A.  surety  has  a  rigbt  to 
■tftnd  apon  the  striot  terms  of  his  obligation:  Shreffler  v.  Nadehtfer,  133  ni, 
636;  23  Am.  St  Rep.  626,  and  note;  Andenon  ▼.  Belienger,  S7  Ala.  834;  IS 
Am.  St  Bep.  46.  See  also  the  extended  note  to  FirH  NaL  Bank  ▼•  Oerke, 
6  Am.  St  Bep.  458,  and  8coU  ▼.  Fisher,  110  N.  C.  311;  28  Am.  St  Bep.  688^ 
and  note  with  the  cases  collected.  A  sealed  note  with  several  sareties  was 
executed  and  offered  by  the  maker  to  the  payee,  who  refused  to  accept  it 
unless  the  words  "interest  to  be  paid  semi-annually*'  were  inserted.  The 
maker  therenpon,  without  the  knowledge  of  the  sureties,  wrote  the  woids 
in  the  note  as  required,  and  it  was  held  that  the  sureties  were 
from  liability:  Ntffy,  Ilwmer,  63  Pa.  St  327;  3  Am.  Bep.  555. 

N0N-NSOOTIA.BLS  Instbumbnts — Bights  or  Tbansfebkb. — ^Tfae  maker  of  a 
non-negotiable  note  may  defeat  a  recoyery  by  one  to  whom  it  has  been  as- 
signed for  yalne  by  showing  want  of  consideration:  Wetter  ▼•  KUef^  W 
Pa.  St  461;  40  Am.  Bep.  670;  and  see  Jagm  ▼.  Montffomerp,  33  Ind.  36;  S 
Am.  Bep.  168.  The  consideration  between  (he  assignor  and  the  aesigiies 
fteed  not  be  proved  in  an  action  by  the  assignee  against  the  maker  of  a  non- 
negotiable  note:  Tibbets  v.  Oerriah,  26  N.  H.  41;  57  Am.  Deo.  807»  and  note. 
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GOODYBAB  V.   BrOWIT. 

Pvauo  OfflioiRS.— DiALDios  BnrwnH  a  Publio  Onion  avp  Hnmuv  At 
▲  Pbitatb  Oinzur  which  bring  him  into  oollision  with  oth«r  eitiseni^ 
•qoAlly  interested  with  himself  in  the  integrity  and  impartiality  of  tlM 
office,  are  against  public  policy. 

FoBLio  OmoBM— BisQUALmcATioH  TO  AoT  Whbu  Thxt  Au  iRTm- 
■Bnm.— A  DiPUTT  secretary  of  internal  aflfairs,  whose  duties  are  analo- 
goos  to  these  of  a  deputy  surveyor-general,  will  not  be  allowed  to  apply 
lor  and  take  messures  necessary  to  acquire  title  tc^  a  tract  of  public  land. 
PnUio  policy  cannot  tolerate  such  dealings  by  an  officer  with  his  own 
department  or  office. 

Bjxotmxnt.    Judgment  for  defendant 

O.  L.  Peek  and  8.  R.  PedU^  Benson  and  Setberi^  for  the  ap- 
pellant 

Henry  O*  MeCormich^  H.  0.  Doman^  Lewi$  and  Leonard^  and 
Mann  and  Ormerod^  for  the  appellee. 

Williams,  J.  It  is  true,  as  the  appellants  contend,  that 
there  is  no  enactment  to  be  found  in  the  statute  book  of  this 
state  which  in  words  forbids  the  secretary  of  internal  affairs 
to  receive  his  own  individual  application  for  a  land  warrant, 
grant  it,  cause  a  survey  to  be  made  and  returned  upon  it, 
accept  thcTeturn  of  survey,  pass  upon  the  validity  of  the  sur- 
vey, as  a  member  of  the  board  of  property,  and  finally  cause 
a  patent  to  issue  to  himself,  the  individual,  for  the  land 
included  within  it.  But  it  does  not  follow  that  everything 
may  be  done  by  a  public  officer  that  is  not  forbidden  in 
advance  by  some  act  of  assembly.  Remedies  are  provided 
for  evils  when  they  are  discovered,  and  rules  of  law  are 
applied  when  a  necessity  arises  for  their  application. 

What  is  alleged  in  this  case,  and  was  held  by  the  learned 
judge  of  the  court  below,  is  that  dealings  between  a  publio 
officer  and  himself  as  a  private  citizen  that  bring  him  in  col* 
lision  with  other  citizens,  equally  interested  with  himself  in 
the  integrity  and  impartiality  of  the  officer,  are  against  pub- 
lic policy.  In  a  general  way  it  may  be  said  that  publio 
policy  means  the  public  good.  Anything  that  tends  clearly 
to  injure  the  public  health,  the  public  morals,  the  public  con« 
fldence  in  the  purity  of  the  administration  of  the  law,  or  to 
undermine  that  sense  of  security  for  individual  rights,  whether 
of  personal  liberty  or  of  private  property,  which  any  citizen 
ought  to  feel,  is  against  public  policy.    Thus,  contracts  in 
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restraint  of  trade  or  marriage,  gambling  contracts,  ntorioiii 
contracts,  contracts  to  do  immoral  acts  or  to  procure  them  to 
be  done  by  others,  are  against  pnblic  policy.  The  courts  will 
not  enforce  notes  given  on  Sunday  or  for  an  illegal  oonsider* 
ation,  because  public  policy  forbids  it. 

They  will  not  enforce  any  form  of  contract  which  binds  the 
maker  to  do  an  act  that  is  contrary  to  law,  or  that  is  hnrtfiil 
to  the  public,  the  state,  or  the  nation,  because  such  contract 
is  against  the  public  good  and  therefore  against  pnblic  policy. 
But  public  policy  forbids  many  things  that  do  not  rest  on 
contract  All  the  statutes  and  decisions  relating  to  the 
exercise  of  the  police  power;  to  the  incompatibility  of  certain 
ofiSces;  to  the  power  of  municipal  authorities  to  enforce 
quarantine  regulations;  and  many  similar  subjects,  rest  on 
public  policy.  It  would  require  no  statute  to  justify  a  oomt 
in  holding  that  a  city  or  county  treasurer  could  not  be  at  the 
same  time  the  auditor  to  settle  and  adjust  his  own  accounts. 
The  temptation  it  would  afford  is  too  great  to  make  it  good 
policy  to  subject  the  oflScer  to  it,  or  the  public  to  its  possible 
consequences.  Our  constitution  makes  a  member  of  the 
legislature  ineligible  to  an  office  that  was  created  by  the  body 
of  which  he  was  a  member.  The  reason  is  that  if  he  was 
eligible  he  might  be  affected  by  the  temptation  to  make  a 
place  for  himself.  Examples  of  the  practical  application  of 
the  rule,  that  what  is  against  the  public  good  is  against  pub- 
lic policy,  might  be  multiplied  largely,  without  rendering  the 
reason  of  the  rule  any  more  apparent  than  it  must  be  from 
those  already  referred  to.  We  proceed  therefore  to  inquire 
whether  the  defendant's  title  is  affected  by  public  policy. 
The  office  of  secretary  of  internal  affairs  is  a  comparatiyely 
new  one,  having  been  created  by  the  present  constitution  of 
the  state.  Its  powers  and  duties  are  defined  by  the  act  of 
May  11,  1874.  The  officer  is  the  elective  and  responsible 
head  of  an  independent  department  of  the  state  government 
He  is  elected  by  the  people  of  the  state,  for  a  term  fixed 
by  law.  He  reports  the  working  of  his  department  directly 
to  the  legislature;  and  within  the  range  of  the  duties  im- 
posed upon  him  represents  the  whole  people,  as  truly  as 
the  governor  does  in  the  performance  of  his  duties  as  the 
executive  head  of  the  state.  Among  other  duties  and  respon- 
sibilities committed  to  the  secretary  of  internal  affairs  are  all 
those  formerly  resting  on  the  surveyor-general.  He  has 
the  survey  and  sale  of  the  public  lands,  and,  in  ccnuection 
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therewith  and  as  incidental  tliereto,   be   has  the  exclusive 
euBtody  of  all  books,  documents,  maps  and  returns  of  survey 
relating  to  them,  to  state  and  county   lines,  to  state  and 
turnpike  roads,  and  to  railroads,  canals  and  other  public 
improvements.     Applications  for  the  survey  of  any  part  of 
the  public  lands  must  be  made  to  him.     If  granted  he  issues 
the  warrant  to  the  proper  deputy  surveyor  to  make  the  sur- 
vey.    When  the  survey  is  made  it  must  be  returned  to  him 
for  acceptance.    The  patent  or  deed  of  the  state  issues  only 
on  his  certificate  or  direction.    Every  step  in  the  patentee's 
title,  every  particle  of  evidence  relating  to  each  step,  down  to 
the  delivery  of  the  patent,  is  to  be  found  in  his  office,  if  it  io 
to  be  found  at  all;  and  can  only  be  seen  under  his  direction. 
All  copies  for  use  in  the  courts  must  be  made  and  certified  by 
him.     In  fact  be  ia  the  custodian  of  all  the  public  records 
relating  to  all  the  lands  in  the  state;  and  upon  bis  fidelity 
titles  of  vast  importance  and  value  depend.    It  will  not  be 
contended  that  these  invaluable  public  records  are  placed  in 
his  care  for  his  private  profit    His  fellow-<$itizens  did  not 
elect  him  to  the  head  of  this  department  of  government  to 
enable  him  to  prey  upon  their  titles,  or  speculate  on  the  age 
of  their  surveys,  or  the  want  of  form  in  the  work  of  clerks 
or  surveyors  through  whose  hands  their  applications  have 
passed.    On  the  contrary,  his  office  is  a  public  trust    He 
holds  the  books,  documents,  maps  and  surveys  in  his  office 
for  the  protection  of  the  titles  granted  under  or  evidenced  by 
them,  and  he  is  bound  to  absolute  integrity  and  impartiality 
towards  every  person  interested  in  them.    But  he  is  more 
than  a  custodian  of  these  evidences  of  title.    He  is,  by  virtue 
of  bis  office,  a  member  of  the  board  of  property,  and  sits 
therein  as  a  judge  to  bear  and  determine  all  questions  raised 
by  caveat  or  petition  afiecting  returns  of  survey,  the  location 
of  warrants  and  warrant  lines,  the  rights  of  settlers  and  the 
titles  <tf  patentees.    The  nature  of  his  duties  disqualifies  such 
an  officer  from  dealing  with  his  own  department,  or  sitting  in 
judgment  on  his  own  or  his  adversary's  title  of  tiie  public 
lands,  as  dearly  as  does  the  office  of  president  judge  of  the 
court  of  common  pleas  disqualify  the  individual  who  holds 
the  office  from  personally  conducting  his  own  litigatioo,  in 
his  own  court,  before  himself.    If  a  judge  has  the  mis&rtune 
to  be  interested  in  a  cause  in  his  own  court,  the  law  provides 
that  an  impartial  judge  shall  be  called  in  from  an  adjoining 
iistriel  to  try  the  cause;  but  the  state  can  have  but  one 
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secretary  of  internal  affairs.  No  provision  has  been  made  for 
(he  settlement  of  controversies  over  titles  to  the  public  lands 
between  him  and  private  dtiiens,  the  records  of  whose  titlsa 
were  in  his  possession  and  under  his  control  It  seems  new 
to  have  occurred  to  our  constitution-makerB  or  lawmakers 
that  one  holding  this  important  oflSce  would  voluntarily  place 
himself  in  a  position  to  render  a  provision  of  that  sort  neoes- 
sarj.  It  is  for  this  reason  that  no  statute  can  be  found  that 
expressly  forbids  him  to  traffic  with  himself  in  the  public 
lands.  His  deputy  is  his  executive  hand,  and  is  disqualified 
by  the  same  considerations  that  affect  the  secretary  himsel£ 
Neither  of  them  has  any  right  to  acquire,  while  occupying  the 
office,  an  interest  in  the  lands  under  the  care  of  the  depart- 
ment»  that  shall  make  the  suppression,  the  destruction^  or 
the  mutilation,  of  a  map,  a  paper,  or  a  word  or  lett^  of 
any  document  or  record  in  bis  exclusive  custody,  a  matter  ct 
advantage  or  profit  to  himselfl 

We  have  in  the  case  now  under  consideration  a  striking 
and  startling  illustration  of  the  practical  operation  of  the 
doctrine  contended  for  by  the  appellant.  The  plaintiff  is  an 
extensive  manufacturer  of  sawed  lumber  in  the  county  of 
Potter.  Among  the  lands  purchased  by  bim  for  the  supply 
of  his  mills  with  timber  is  a  large  tract  known  as  warrant 
No.  4714  in  the  warrantee  names  of  Isaac  Wharton  et  oL 
This  tract  purports  to  be  one  of  a  block  of  surveys  made  at 
the  same  time,  of  which  No.  4724  is  a  member  and  is  called 
for  as  an  adjoinder  of  4714.  The  plaintiff  and  those  through 
whom  he  derives  his  title  have  paid  taxes  on  this  tract  for 
nearly  a  century,  and  have  understood  and  claimed  that  it 
was  located  adjoining  No.  4724,  as  the  calls  would  indicate. 
In  1891  the  deputy  secretary  of  internal  affairs  procured  a 
warrant  to  be  issued  to  himself  for  nine  hundred  acres  of  land 
alleged  to  be  vacant,  situated  in  the  county  of  Potter  and  ad- 
joining  No.  4724.  It  was  promptly  returned  by  the  deputy 
surveyor  for  Potter  county  with  a  survey  covering  most  if  not 
all  of  the  land  claimed  by  plaintiff  under  No.  4714.  The 
plaintiff  becoming  aware  of  the  survey  so  made  appeared  be- 
fore the  board  of  property  to  protest  against  the  attempt  to 
appropriate  his  land.  This  tribunal  promptly  decided  against 
him,  and  a  patent  was  as  promptly  issued  to  the  deputy  sec- 
retary of  internal  affairs,  with  the  fullest  knowledge  on  the 
part  of  both  the  secretary  and  his  deputy  that  the  land  was 
claimed  under  an  older  warrant.     There  was  nothing  left  for 
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the  plaintiff  but  an  appeal  to  the  ooorta.  This  he  had  to 
make  with  the  knowledge  that  every  paper,  and  every  scrap 
of  evidence  relating  to  the  issuing,  location  and  return  of  his 
warranty  was  in  the  possession  and  under  the  control  of  his 
adversary.  He  could  have  an  inspection  of  these  papers  and 
documents  only  by  permission  of  the  officer  who,  as  an  indi- 
vidual, was  interested  in  defeating  his  title.  He  must  apply  to 
the  same  officer  for  the  copies  needed  for  the  trial  of  his  cause. 
The  antagonism  between  the  duties  of  the  officer  and  the  pe- 
cnniary  profit  of  the  man  who  held  the  office  is  plain  and 
direct.  It  was  brought  about  by  the  voluntary  act  of  the  offi- 
cer, having  at  the  time  the  fullest  knowledge  of  the  situation 
and  of  the  necessary  consequences  of  his  conduct.  In  such  a 
contest  the  officer  has  an  advantage  never  contemplated  or 
provided  for  by  the  lawmakers.  He  is  exposed  to  a  tempta- 
tion from  which  be  should  have  fled.  The  department  under 
his  practical  control  is  subjected  to  criticism  and  suspicions 
that  have  a  tendency  to  create  public  distrust  of  the  integrity 
of  its  administration,  and  of  the  security  of  titles  depending 
dn  the  records  under  its  care.  But  the  contagion  of  the  ex- 
ample set  by  the  deputy  secretary  is  noticeable.  When  the 
trial  was  reached  in  the  court  below,  it  turned  out  that  the 
deputy  surveyor  who  located  the  warrant  of  1891,  and  who 
had  the  rightful  custody  of  the  records  of  that  office,  was 
put  in  an  unfortunate  position  for  his  disinterestedness 
as  a  witness  by  the  fact  that  his  wife  had  become  a  part 
owner  of  the  land  under  a  grant  from  the  deputy  secretary. 
An  experienced  surveyor  from  an  adjoining  county,  whose 
familiarity  with  the  original  lines  in  that  region  made  his 
testimony  of  great  importance  in  reaching  a  conclusion  as  to 
the  proper  location  of  4714,  had  been  placed  in  the  same  pre- 
dicament, by  the  same  expedient.  His  wife  was  also  a  part 
owner,  deriving  her  title  from  the  deputy  secretary.  Surely 
the  owner  of  No.  4714  was  in  gremio  legis.  This  remarkable 
combination  may  have  been  accidental.  We  presume  it  was 
innocent.  Nevertheless  to  litigants  whose  property  is  at 
stake,  and  to  spectators,  measuring  the  acts  of  men  by  the 
common  business  standards,  it  suggests  possible  dangers  and 
temptations  on  which  we  will  not  enlarge.  Such  dealings  by 
an  officer  are  to  be  regretted  because  of  their  necessary  con- 
sequences; and  a  proper  consideration  for  the  public  security, 
and  for  the  confidence  of  citizens  in  the  officers  of  the  state, 
forbid  them.    Whether  we  consider  the  interests  of  the  citi* 
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leos  for  whose  sectiritj  and  proteotioQ  the  state  exists,  or  the 
preservation  of  public  eoofidenoe  in  the  parity  of  the  admini^ 
tration  of  public  affairs,  or  the  honor  and  charaeter  of  the 
officer  as  a  public  servant,  the  oonclnsion  reached  is  the  aameu 
Pnblio  policy  cannot  tolerate  each  dealings  by  an  office  with 
his  own  department  or  office.    It  will  not  uphold  them. 

It  follows  that  the  warrant  issued  to  the  depoty  seeietaiy 
of  internal  affairs  confers  no  title,  as  against  a  elaimant  under 
an  older  survey,  to  the  land  in  controversy.  The  wammt 
was  issued  contrary  to  public  policy.  The  board  of  property 
should  have  refused  to  accept  the  return  of  survey  under  il 
and  to  permit  a  patent  to  issue  for  it  The  karned  jadgf 
of  the  court  below  rightly  rejected  it  when  offered  on  the  trial, 
for  the  purpose  of  showing  title  in  the  appellantSi  and  the 
Judgment  is  now  affirmed. 


Offxons  DsALnra  With  Thsksblybs  as  PiavAni  Otmna.— Aa 
Muiiiot  datain  moikey  reeeiyed  by  him  in  hit  oflSeial  oapifl^y  to  ntitfy  adaM 
due  him  hi  hit  priyata  oapacity:  PreweU  v.  Martha  1  Stew,  h  P.  17;  21  Aa. 
Dea  64S.  It  is  against  public  policy  to  allow  a  public  officer  to  ptoos  hmi- 
salf  in  an  antagonistic  position  towards  those  for  whom  he  occa^as  a  fldneiaiy 
position^  and  by  so  doing  obtain  a  contract  for  himself  from  a  board  of  wUsh 
he  is  a  Bsmberi  iVdM  V.  i9c&oof  i>M<ric^  26  Wis.  561|  S  Am.  Bqib  IfllL 
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pM  TmaxmrvTAXiL  Stais,  582.] 

LumLcxKD  A^  Tbhaxt— DisTRBB  loa  Rurr.— Qooos  ov  ▲  BimAwsaa  Q&Kh 
aiovaD  vo  av  Aoint  to  be  sold  on  oomnussion  aio  not  UaUo  to  distnsi 
for  rent  dne  by  the  agent. 

LA2n>LoaD  n  Lzaslb  as  a  TanPAasBB  ab  Initio  if  he  eanses  a  warrant  e( 
distress  to  be  leyied  on  goods  in  possession  of  his  tenant  which  ho  knows 
do  not  belong  to  the  latter  but  have  been  left  with  him  to  sell  npoa  9tm^ 
mission. 

Tbxspass  for  wrongful  distress.  Jadgment  for  plaintlfll 
Ohadu  L  LandM  ami  H.  0.  Brubak^r^  tm  (he  appellant 
W.  U.  Hinul  and  J.  Hay  Brown^  for  the  appellea. 

Gbisn,  J.  The  question  whether  Staekbocisey  tha  laadMi 
knewi  before  the  distress  and  sale,  that  tha  organs  diatrained 
were  the  property  of  the  plaintiffs,  was  fairly  submitted  to  the 
imy  as  essential  to  the  right  of  recovery^  and  when  the  verdict 
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waa  found  for  the  plaintiff,  the  fact  of  such  prior  knowledge 
waa  conclusiyely  established.  There  was  ample  testimony  to 
support  the  allegation,  and  although  the  defendants  denied 
having  such  knowledge  a  question  of  veracity  only  was  raised 
by  such  denial,  and  that  was  a  matter  exclusively  for  the 
jury.  The  ultimate  question  which  then  arises  is  whether 
the  distress  was  lawful  or  not.  If  not,  the  defendants  were 
trespassers,  and  were  liable  as  such.  In  Kerr  v.  Sharp^  14 
Berg,  ft  R.  899,  we  held  that,  *'any  irregularity  in  taking  a 
distress  makes  the  landlord,  at  common  law,  a  trespasser  ab 
initio^**  and  we  decided  that  an  omission  to  appraise  and  ad- 
vertise the  sale  of  the  goods  distrained  agreeably  to  the  act  of 
March  21, 1872,  was  such  an  irregularity,  and  that  trespass 
was  the  proper  r^iiedy.  To  the  same  effect  is  Bruben  ▼.  Wil- 
mn^  60  Pa.  8t  462,  in  which  we  said,  **  as  no  legal  right  or 
title  can  grow  out  of  a  trespass,  the  sale  is  invalid,  and  trover 
can  be  maintained  against  the  purchaser  of  the  goods." 

In  Caldcleugh  v.  HoUingswarth^  8  Watts  ft  S.  802,  cited  for 
the  appellant,  no  notice  was  given  to  the  landlord,  before  sell- 
ing, that  the  machine  distrained  was  the  property  of  another 
and  left  with  the  tenant  for  repairs,  and  that  element,  which 
is  the  controlling  one  in  this  case,  was  absent  from  that. 

That  the  goods  of  strangers  consigned  to  an  agent  to  be 
0old  on  commission  are  not  liable  to  distress  for  rent  due  by 
the  agent  is  such  very  familiar  law  that  it  is  conceded  by 
the  appellant,  and  the  merest  reference  to  one  or  two  of  the 
cases  on  that  subject  will  Bu£Sce  the  purpose  of  the  present 
contention:  Howe  Sewing  Machine  Co.  y.  Sloan^  87  Pa.  St  438; 
80  Am.  Rep.  876;  Page  v.  Middleton,  118  Pa.  St  646. 

In  this  case  the  plaintiff  caused  the  warrant  of  distress  to 
be  levied  upon  the  plaintiff's  goods,  knowing  them  to  be  the 
property  of  the  plaintiff,  left  with  the  tenant,  Manby,  for  sale 
on  commission,  according  to  the  verdict  of  the  jury,  and  his 
distress  was  therefore  unlawful  and  constituted  him  a  tres* 
passer  ab  initio.  That  being  the  case  trespass  was  an  avail- 
able  remedy  to  the  owner  as  upon  any  unlawful  taking.  In 
the  case  of  Esterly  Machine  Co.  v.  Spencer^  147  Pa.  St  466,  the 
landlord  had  no  knowledge  of  the  title  of  the  owner  when 
the  distress  was  levied,  and  as  soon  as  he  was  notified  of  the 
owner's  title  he  requested  the  owner  to  replevy  the  goods,  and 
adjourned  the  sale  to  give  him  time  to  do  so,  but  the  owner  did 
not  replevy  them  and  waited  till  after  the  sale,  and  then 
brought  trespass.    He  had  distinct  actual  notice  of  the  distress 
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before  the  sale,  and  had  the  opportunity  to  pursue  the  statu- 
tory remedy  of  replevin  within  the  statutory  time  of  five  dayii 
but  he  declined  to  do  so,  and  permitted  the  sale  to  proceed. 
We  held  he  was  bound  to  bring  replevin.  But  here  the  diBtran 
was  levied  in  Lancaster  City,  Pennsylvania,  and  the  owners 
lived  in  Boston,  Massachusetts,  and  had  no  notice  of  the  dis- 
tress, and  consequently  no  opportunity  to  replevy  the  goods 
within  the  five  days. 

In  view  of  all  the  facts  of  the  present  case  we  think  there 
was  no  error  in  the  action  of  the  learned  court  below« 

Judgment  affirmed. 


Lanixlobd  iBD  Tnr AHT— D18TBX88  lOB  RxHT— What  Not  Sujusot 
Goods  held  by  ta  agent  for  eale  on  oomminioa  are  not  liable  to  dieftnas  tat 
rent  dne  from  the  agent:  Hew€  Sewing  MatMrn  Cbu  v.  Sloam^  87  Pla.  8i 
438;  SO  Am.  Rep.  S76;  MtiOretry  ▼.  Claflin,  Zl  Md.  43S;  11  Am.  Bepw  US. 
See  the  extended  note  to  UchUnthalm  v.  S'Aotiiiiioii,  15  Am.  Dm.  SSBii 


MoKbnna  t;.  Lylb. 

(U6  PnnarrLVAinA  Srixn,  na.] 

ABBmunoir.^THB  Revocation  ov  a  SuwisaioH  10  Akbrkatuv  Ii 
Not  Itbilf  Riyokbo  by  the  parties  making  it  aabaeqnentlj  doiag 
some  act  required  by  the  agreement  of  snbmissioai  The  rerooatifln 
cannot  be  annulled  except  by  a  fresh  agreement  of  submission,  or  a 
plain  and  direct  notice  of  the  withdrawal  of  the  revocation. 

A&bitkatiiok,  Rxvooation  ov  Submission. — A  party  may  reroka  a  aiib- 
mission  at  any  time  before  an  award  is  made.  This  rule  appUes  only 
to  oases  of  bare  submission,  and  there  is  a  line  of  oasea  holding  tha^ 
where  a  submission  is  part  of  an  agreement  containing  other  terms  le 
be  performed  by  the  parties,  and  etpeciaUy  if  those  tefma  haTO  been 
executed  in  whole  or  in  parfc^  the  snbmisdon  is  not  revooable. 

Arbitration,  Waiybb  ov  Right  to. — H  after  the  sabmisaion  to  aibi- 
tration,  one  of  the  parties  undertakes  to  revoke  it^  his  advenaiy  loem 
his  right  to  insist  upon  the  arbitration,  though  the  revocatioa  m^  be 
inoperatiye^  if  he  proceeds  without  objeotion  to  a  trial  of  the 
the  oonrt^  and  has  it  submitted  to  a  master  for  trial  on  the 


Aaron  ThompsoUj  for  the  appellant 

Henry  B.  Freeman^  for  the  appellee. 

Obbbn,  J*  This  proceeding  was  a  bill  in  equity  tost  the 
dissolution  of  a  partnership  subsisting  between  the  plaiutiff 
and  defendant,  and  for  a  settlement  of  the  accounts  of  the 
firm.  The  bill  was  filed  on  February  16,  1890.  On  the  11th 
of  March,  1890,  the  parties,  bj  an  agreement  in  writing,  re- 
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ferred  all  matters  in  dispute  to  two  arbitrators  with  a  proviiioii 
that  their  award  should  be  final,  neither  party  to  file  excep- 
tions or  to  appeal  from  the  same.  It  was  also  agreed  that 
the  partnership  should  be  dissolved  as  of  May  1,  1890,  that 
the  accounts  and  books  should  be  open  to  the  arbitrators  apd 
to  both  parties,  and  that  each  partner  should  have  power  to 
collect  all  unpaid  debts  due  the  firm,  to  be  paid  a  commission 
of  four  per  cent  on  the  amounts  collected,  and  that  the  moneys 
collected  should  be  deposited  in  a  bank  named,  to  the  credit 
of  the  counsel  for  the  firm,  and  to  be  paid  out  on  orders  of  the 
firm  or  of  the  arbitrators.  The  ultimate  balance  was  to  be 
paid,  one-third  to  McKenna,  and  two-thirds  to  Lyle.  A  cross- 
bill was  filed,  and  it  was  agreed  that  both  bills  should  be 
withdrawn  upon  payment  of  costs.  The  arbitrators  proceeded 
to  perform  their  duties  as  such,  and  held  a  number  of  meet* 
ings,  examined  the  books  and  accounts,  and  on  May  6,  1890, 
agreed  upon  and  signed  a  written  award  finding  that  there 
was  due  to  Lyle  four  thousand  one  hundred  and  forty-three 
dollars  and  seventeen  cents,  and  that  there  was  due  by  Mc- 
Kenna to  the  firm  nine  hundred  and  fourteen  dollars  and 
aight  cents.  Before  this  award  was  made  or  signed,  to  wit: 
on  April  25, 1890,  McEenna  addressed  a  letter  to  the  arbitra- 
tors, of  which  the  following  is  a  copy: 

Philadblphta,  April  26,  '90. 
To  Messn.  CasiU  and  Oriffinj 

Qxntlxmxn:  As  you  have  up  to  this  present  time  given  me 
no  hearing  with  my  witnesses,  although  so  requested  by  me 
for  such  bearing,  I  give  you  each  notice  that  I  hereby  revoke 
the  appointment  of  yourselves  as  arbitrators  in  the  disputed 
matters  of  the  partnership  of  Lyls  y.  McKenna. 

Respectfully, 
Francis  McEsnna« 

It  is  not  questioned  that  this  notice  was  duly  served  on  the 
arbitrators  at  once  and  before  the  award  was  either  made  or 
signed. 

Upon  examining  the  docket  entries  a  rather  singular  state 
of  things  appears.  In  point  of  fact  neither  the  bill  nor  the 
oroes-bill  was  withdrawn.  On  December  10,  1890,  the  award 
was  filed,  and  on  December  18, 1890,  exceptions  by  the  plaint- 
iff were  filed.  On  March  18,  1891,  the  death  of  LfU  was 
Buggested  and  a  mrefaciaB  was  issued  to  bring  in  bis  execu- 
trix. Then  on  April  14, 1891,  a  rule  to  plead,  answer,  or  de- 
mur waa  entered  to  which,  on  May  14, 1891,  the  executrix 
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IM  a  plea  and  aaswer.  June  6, 1891,  replioatloQ  filed,  mod 
an  June  10, 1891,  tha  oonrt  appointed  an  examiner.  Than  om 
January  21, 1892,  a  rule  was  entered  to  strike  off  the  award 
of  the  arbitrators  which  had  been  filed  December  10,  1880^ 
thirteen  months  before,  and  on  January  30,  1892,  this  nda 
was  made  absolute.  On  March  6, 1892,  the  examiner  was  ajn 
pointed  master,  and  he  filed  his  report  on  April  25, 1892;  with 
the  exceptions  thereto  made  before  him. 

It  thus  appears  that  notwithstanding  the  agreement  ta 
withdraw  the  bill  and  cross-bill  they  were  nerer  withdrawn, 
but  the  parties  proceeded  in  the  cause  before  the  examiner, 
and  afterwards  before  the  master,  who  made  a  final  repoil 
In  his  report  he  recites  that  under  his  appointment  the  pai^ 
ties  attended  before  him  with  their  proofs  and  witneasea,  that 
a  large  amount  of  testimony  was  taken  embracing  nearly  two 
hundred  pages  and  occupying  much  time,  but  instead  of  de- 
ciding the  case  upon  its  merits,  the  master  reports  that  the 
parties  had  made  the  agreement  of  submission  before  referred 
to,  and  that  they  were  bound  by  it  without  any  right  te  fik 
exceptions  or  to  appeal.  He  does  not  report  anj  decree,  but 
in  a  supplemental  report  filed  after  the  exoeptione  wane  anb- 
nitted  to  him  he  recommends  that  the  IhU  be  dienuased. 
The  master's  report  was  confirmed  by  the  learned  conrt  be- 
low, and  the  bill  waa  dismissed,  and  from  that  deoree  this 
appeal  was  taken. 

It  win  be  observed  that  the  proceedings  are  inoongraeus. 
The  award  of  the  arbitrators  was  first  filed  long  after  it  was 
made,  and  more  than  a  year  afterwards  it  was  strii^en  off. 
Then  the  master  was  appointed,  and  the  parties  proceeded  to 
try  the  case  on  its  merits  before  him  just  as  though  tiiere  had 
never  been  an  award,  and  apparently  without  any  objectioa 
on  either  side.  No  attempt  to  enforce  the  award  waa  made 
either  by  an  action  on  it  or  by  seeking  a  decree  in  the  case  in 
accordance  with  its  terms.  The  master  founded  his  report 
exclusively  upon  the  award,  and  no  other  question  is  diecnssad 
or  decided  by  him  except  the  binding  efficacy  of  the  award. 

We  are  unable  to  agree  with  him  upon  that  subject.  He 
bases  his  finding  upon  the  proposition  that  the  agreement  of 
submission  had  been  fully  executed,  and  that  therefore  the 
notice  of  revocation  was  given  too  late.  The  only  fact  upoa 
which  he  founds  his  conclusion  is  stated  by  himself  aa  fol- 
lows: "It  appears  from  the  evidence  that  on  the  very  day  d 
the  filing  of  the  report  of  the  arbitrators,  May  6,  1890^  then 
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was  deposifed  in  tbe  Philadelphia  Trust  Compan j,  which  was 
agreed  upon  as  the  dsporitory  of  the  funds  of  Lyle  and  He* 
Eenna,  pending  the  settlement  of  their  differences,  the  amount 
of  $669.60,  showing  that  as  far  as  Mr«  McEenna  was  conoemed 
he  mnst  have  recognized  the  articles  of  arbitration  as  haying 
an  existence  upon  May  6, 1890,  because  the  deposit  was  made 
by  him." 

With  entire  respect  to  the  learned  master  we  think  this  was 
a  non  a^quUwr,  The  money  being  in  the  hands  of  McEenna 
should  be  deposited  somewhere,  and  no  reason  is  given  why 
It  should  not  be  deposited  with  the  Philadelphia  Trust  Com* 
pany  as  well  as  with  any  other  institution.  But  even  if  he 
had  deposited  it  there  because  it  was  provided  in  the  agree* 
ment  of  submission  that  the  money  should  be  deposited  there, 
that  is  no  reason  why  McEenna  should  thereby  be  adjudged 
to  have  abandoned  his  revocation  of  the  submission.  These 
two  subjects  have  no  necessary  connection.  He  had  just 
given  the  formal  notice  of  revocation  eleven  days  before,  and 
it  is  inconceivable  that  he  intended  to  abandon  that  notice 
and  give  his  consent  to  a  resumption  of  jurisdiction  by  the 
arbitrators,  by  such  an  entirely  inconsequential  act  as  a  de* 
posit  of  some  of  the  firm  money  collected  by  him  in  the  bank 
in  which  the  partners  had  agreed  the  firm  moneys  should  be 
deposited.  In  other  words,  there  is  no  inconsistency  in  the 
fact  of  such  a  deposit  with  the  continuance  of  the  revocation. 
If  the  revocation  were  operative,  its  effect  had  already  been 
accomplished,  the  submission  had  come  to  an  end,  and  the 
authority  of  the  arbitrators  had  ceased.  It  could  not  be  re- 
stored except  by  a  fresh  agreement  of  submission  or  a  plain 
and  direct  notice  of  the  withdrawal  of  the  revocation.  But 
nothing  of  that  kind  occurred.  On  the  contrary  the  case  was 
proceeded  with  by  the  parties  in  regular  course  to  a  trial  on 
the  merits  just  as  though  there  never  had  been  any  submis- 
sion. These  subsequent  proceedings  are  vastly  more  per* 
suasive  that  the  defendant  consented  to  a  waiver  of  all  claim 
under  the  award  than  is  the  fact  of  the  deposit  in  bank  that 
the  plaintiff  had  abandoned  his  revocation. 

The  master  in  his  report  cites  the  case  of  McCdhan  v. 
Reameyj  83  Pa.  St.  535,  as  authority  for  his  conclusion  that 
the  revocation  was  nugatory,  because  the  party  revoking,  sub- 
sequently acted  under  the  submission.  An  examination  of 
that  case,  however,  shows  that  there  was  no  question  of  revo- 
cation in  it.    There  was  no  revocation  in  the  case  by  either 
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party.  The  question  presented  was  simply  whether  a  par^ 
to  a  submission  without  any  right  to  file  exceptions  or  appeal, 
might  neyertheless  file  exceptions  and  appeal,  and  it  was  held 
be  could  not  In  the  supplemental  report  the  master  refers 
also  to  the  case  of  Shider  v.  Keavy^  75  Pa.  St  79,  from  which 
be  quotes  as  follows:  **A  submission  in  writing  cannot  be 
revoked  except  by  writing  given  to  the  referees  or  a  majority 
of  them."  But  that  was  precisely  the  kind  of  revocation 
which  was  given  in  this  case,  and  hence  the  case  is  not  in 
point  It  is  true  the  master  says  in  his  supplemental  report 
that  MoKenna,  after  his  notice  of  revocation,  '^received 
moneys,  deposited  moneys,  rent  was  paid  and  other  business 
transacted,"  but  as  these  were  all  acts  which  it  was  his  right 
and  duty  to  do  and  perform  in  his  capacity  as  a  partner,  no 
inference  of  his  abandonment  of  his  revocation  flows  from  any 
of  them. 

The  authorities  as  to  the  right  of  a  party  to  revoke  a  Bub- 
mission  at  any  time  before  the  award  is  made  are  so  familiar 
that  no  discussion  of  the  question  is  needed.  But,  under  the 
modern  decisions,  that  rule  applies  only  to  cases  of  bare  sub- 
mission, and  there  is  a  line  of  cases,  in  which  it  is  held,  that 
where  a  submission  is  part  of  an  agreement  containing  other 
terms  to  be  performed  by  the  parties,  and  especially  if  those 
terms  have  been  executed  in  whole  or  in  part,  the  submission 
is  not  revocable.  Illustrations  of  this  will  be  found  in  the 
cases  of  Letoia*  App,^  91  Pa.  St.  859,  William$  v.  Tracey^  95 
Pa.  St  308;  White's  App.,  108  Pa.  St  473;  MitcheU  v.  New 
mauj  4  Penny.  443. 

In  the  present  submission  there  was  an  agreement  that  the 
partnership  should  be  dissolved  on  May  1,  1890,  also  that 
each  partner  should  be  entitled  to  a  commission  of  four  per 
cent  on  all  collections  of  debts  due  to  the  firm,  also  that  the 
moneys  so  collected  should  be  deposited  in  a  particular  bank 
to  the  credit  of  the  counsel  of  the  firm  who  were  named,  and 
should  be  paid  out  on  the  orders  of  the  firm,  or,  in  case  of 
refusal,  upon  the  orders  of  the  arbitrators.  All  suits  brought 
by  or  against  the  firm  were  to  be  conducted  by  the  same  attor- 
neys, and  the  costs  and  expenses  of  the  reference  were  to  be 
paid  equally  out  of  the  collected  funds  of  the  firm.  All  of 
these  things  are  outside  the  partnership,  and  would  not  be 
practicable  except  under  the  agreement  of  submission.  If 
there  were  nothing  else  in  the  case  afiecting  the  questiott 
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under  oonnderation  we  would  probably  be  obliged  to  hold 
that  the  Bubmission  web  irrevocable. 

Bat  the  conduct  of  the  partieB,  as  hereinbefore  stated,  hae 
rendered  that  question  of  no  significance.  When  the  award 
was  stricken  off  the  record  on  January  21,  1892,  no  appeal 
having  been  taken,  and  no  further  attempt  having  been  made 
to  seenre  its  enforcement,  it  ceased  to  have  anj  efficacy* 
Alkio  when  the  parties  proceeded  with  the  case  by  having  aD 
examiner  appointed  and  taking  testimony  on  both  sides  dur» 
ing  several  months,  after  the  regular  pleadings  had  produced 
an  issue  to  be  tried,  and,  after  all  that,  had  a  master  appointed 
and  proceeded  before  him  to  final  hearing  on  the  merits,  they 
undoubtedly  waived  all  rights  under  the  submission  and 
award.  The  plaintiff  of  course  did  not  recognize  the  submis- 
sion or  the  award,  or  do  or  propose  to  do  anything  under  its 
terms.  The  defendant  made  no  further  efforts  to  have  it 
enforced  and  united  in  the  trial  of  all  the  merits  of  the  case 
under  the  bill  and  answer.  It  is  impossible  to  regard  this 
action  of  the  parties  as  anything  else  than  a  waiver  of  the 
submission  and  award.  That  being  so,  it  was  the  duty  of  the 
master  to  decide  the  merits  of  the  case  and  report  his  find- 
ings to  the  court  below  with  the  recommendation  of  such  a 
decree  as  he  thought  proper.  This  he  has  not  done,  and  the 
decree  must  be  reversed  and  the  record  be  sent  back  with 
directions  to  the  court  below  to  recommit  the  case  to  the 
master  for  further  proceedings. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellee,  and  the  record  is  remitted  to  the  court  below  with 
instructions  to  recommit  the  case  to  the  master  for  further 
proceedings  in  accordance  with  this  opinion. 


ARBrrRATioN—RsTooATiOK  07  SuDMiasioN^WHBif  Mat  Bb  MADa^A 
■nbmission  to  arbitration  may  be  revoked  at  any  time  before  the  doting  of 
the  proofs  and  the  final  snbmission  of  the  oanee  for  decision:  People  ▼.  Ntuk^ 
111  N.  Y.  310;  7  Am.  St.  Rap.  747»  and  note;  Bank  t.  Wkher,  11  Paige» 
629;  43  Am.  Dea  768,  and  note. 

Arbitration— Waiybb  of  Right  to.— An  agreement  to  arbitrate  ia 
impliedly  loroked  by  bringing  suit  to  enforce  a  meohanio'a  lien  for  the  claim 
in  ref eroBSO  to  wbioh  the  agreement  waa  made:  PoMbem  t.  Matuke,  12S  IlL 
72;  9  Am.  81  Bcrp.  S32.  See  Savagt  r.  Pkenda  /na  Oow.  IS  Moot  4SS|  tS 
Am.  8ii  Bop.  691,  and  note. 
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>ff«fflfaBimot  l»w%  Affftatan  from  •q[ttalitgr»  6Bt  iS. 
ftppoiiiMiaiMit  l»w%  dtpoodmg  iipoo  yndKwM  •(  fM^  muIimbmI li> 

qsininio^  6fti 
apportiomiMnt  Uw%  discretioii  of  logiaUtaio  ooanol  bo  uoiifcrfM  ly 

the  oonrtai  68. 
apportioDinoBt  Uw%  diwrotioB  of  logialataro  io>|>OBUn^  60^  tt. 
apportummoot  l»w%  diierofeion  of  logiaUtuo  to  Tudoto  ooaolHutioa  m^ 

notozktk  63. 
apportionmoBt  Uwii  oqnality  o^  oonrto  oftonot  tiy  iaoo  of  fMl 

ing.  66L 
apportionment  l»w%  orror  of  legiilatitro  rigarding  oeanot  bo 

68. 
apportionmont  lawi,  OTidonoe  to  aaoertaia  wboth«  faofei 

nutain  lagUlatiTO  aotioo  oxiatad  or  not^  64 
apportion  mont  lawii  inoqnality  in^  whon  doea  not  arold»  68. 
apportionment  lawe,  legislatiTe  oonstmotion  of  oonatitntioiud 

retpeoting^  66. 
apportionment  law%  prenimption  aa  to  motiTeo  oontroUing 

of,  66. 
apportionment  laws,  qneetions  of  faot^  legiaUtiTe  finding  npon  will 

be  reviewed,  66. 
monioipal  oorporation%  legieUtiTO  oontrol  OTor  oontraol  aad  pvopvlgr 

righU  of,  62(MS39. 
CoirrBAon  in  oontravention  of  atatate  are  void,  806. 

to  do  work  to  the  tatiefaotion  of  another,  oonstmotioa  o(  886L 
CovTaiBUTioir,  right  of  ootenanta  to  enforce,  417. 
CoRPOBATiova,  de/aeto  offioert  of,  liability  for  acta  of^  860. 
franohleet  of,  when  and  how  may  be  transferred,  897-406. 
injnnotion  against  the  oommisaion  of  aots  uUra  wirett  676. 
injonction  at^insti  to  prevent  uanrpation  or  mianse  of  oorponto 

ehises,  674 
meetings  of,  held  oot  of  state,  764. 
notice  to  agent  of,  when  affects  the  oorporatieB,  788^  788. 
pleading  by  or  against^  necessity  of  averring  oorporatt 

292. 
power  of  to  sell  their  property,  405. 
powers  of  are  restricted  to  their  cbarteis,  894,  895i. 
purchasers  of  franchises  and  property  of  do  not  beoomo  a 

tion,  899. 
pnrchasers  of  franchises  and  property  of  reinoorporatuig  an  aoti 

able  for  debts  of  the  old  oorporation,  401. 
transfer  of  property  of  does  not  include  franchises,  406. 
transfer  of  property  essential  to  exercise  of  franehises  of,  409^  406. 
transfers  tending  to  disable  them  from  performing  their  oorpomio 

duties,  406. 
C/Ura  fs'ref,  contracts  which  are,  relief  which  may  bo  bad  npoi^  88BL 
Cons,  items  not  recoverable  as,  279. 
CorxMARTS,  auumpgUt  action  of  against  for  rents  and  proftti  roooivo^ 

417. 
contribution  for  removal  of  common  burden  from  the  oommon  prtipot^, 

416. 
improvements,  oontribntion  in  favor  of  ootenant  making,  417,  4flOL 
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OofrmmAm,  InprovenMoti  md^  by  ona^  rigbt  to  tompwmUtm  for,  490l 

lisn  la  (aror  of  oannot  bo  uoortod;mgftiikil  an  innooont  pnrohaaor,  iHM, 

Hon  In  favor  of  for  monoya  dno  for  renta  and  profiti^  418. 

lion  in  faror  of  for  moneya  oxpendod  in  improTomenta  or  rapairab  49D 

lion  in  faror  of  for  moneya  expended  in  remoring  liena  from  the  ijomaw 
property,  419,  421. 

llan  in  faTor  of  for  moneya  expended  under  agreeraenfe,  418. 

lien  ci  againat  the  common  property,  when  exista,  417. 

lion  of  for  moneya  dne  for  renta  and  profita,  417. 

lion  of  for  moneya  expended  in  pnrohaae  of  the  common  proparty»  41% 
421. 

lien  of  for  moneya  expended  In  purchasing  an  advene  title,  420. 

lien  of  for  moneya  found  dno  upon  an  accounting  in  partition^  418b 

partition,  accounting  between  may  bo  compelled  In,  421. 

partition,  daima  1>etween  for  rente  received  may  be  adjuated  in,  4tL 

partition,  daima  between  for  waate  may  be  adjuated  in,  421. 

partition,  each  ootenant  may  bo  required  to  do  equity  la  pronaadfnp 
for,  421. 

peraonal  liability  of  one  to  another,  417. 

pnrohaae  by  one  of  an  adrerae  title  to  the  common  property,  480l 

rente  and  profita,  accounting  for  may  be  had  in  partition,  418. 

repaira,  contribution  in  favor  of  ootonant  making,  417. 

anbrogation,  right  of  to  when  paramount  liana  have  been  remofid,  418b 

trover  by,  when  anatainable,  80,  81. 
CsiMiMAL  Law,  manalaughtor,  homioide,  when  rodnced  to^  iSOi 

robbery,  what  ia,  260. 
Cnmnff AL  PBOOUDnrofl,  injunction  againat  proaecntion  of,  877-8801 

DAMAon;  profita,  lose  of  may  be  recovered  as,  880. 

DuTOB  AND  CaxDrroB,  right  of  debtor  to  prefer  one  oraditor  to  aootlMr,  78ii 

DuBM,  delivery  of  aftor  grantor'a  death,  19& 

DoucinOM  of  accretion,  308w 

of  avulsion,  807. 

of  irreparable  injury,  840. 

of  Uen,  417. 
DxicuBBKE  to  evidence,  what  admita,  788. 

Bunnov  between  inoonaistent  remediea,  when  irrevocable,  S8. 

Exixxra  DoMAiir,  damage  to  property,  what  ia,  within  the  meanlqf  of  tiia 

atototea  concerning,  712. 
SimRBxna,  eetotea  held  by  are  not  aubjeot  to  huaband'a  debta,  886. 

oototea,  held  by,  conveyance  of  mnat  be  exeonted  by  both  apouaai^  888. 
Bbtoppbl,  by  acquieacenoe,  when  ariaea,  841. 

BviDBfOi,  threata  of  decedent,  when  adndaaiblo  la  homiolda  eaaaa,  IMi 
Sxxcunov  Salb  of  frandhiaea,  891,  40L 
Bxm pnoM  of  wagea  in  one  atato  cannot  bo  avoided  by  gamlahmaat  la 

another,  668. 
BxTRADmov,  right  to  try  fngitivo  for  orime  diflaroat  from  that  for  whloh 
ho  waa  demanded,  231,  484. 

VuriHooMXiia  Bovd,  burning  or  other  daatraotloii  ol  property  does  aol 

roleaaa  oUigors,  690. 
Vbavohuis  are  a  public  truat,  898. 

are  not  aubject  to  execution,  891. 

oontracta  involving  transfer  ot  89l» 
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FftAaewsMk  MttMr^j^  rigkl  of  «o  oAJMl  io  ffce 

exeootioa  nb  of  b  widL  ML 
MMstMB  »W  vkw  ciiMMt  bv  ML 

402. 
Irani  of  wwrnnbtos  «NifaMk  Mwmb  ih« 

894. 
gFtnie*  €i  eaanot  tnmfflr  to  otli«n  tiit  dsiiM  dowifjug 


Involantary  tnmtfer  of  oannot  bo  oflboted  without  lagulatlvo 

30L 
JodioiAl  mIm  do  Aot  oroato  a  nov  ooiyatifla,  4ML 
Judicial  mIm  of  asd  tfaoir  offiBO^  402. 
1mm  of  aod  its  eObc^  403. 
lease  of,  oantraot  anonnting  io^  viU  bo  doeiarod  ▼old  lboo|(h  Milid  ly 

•ome  other  naoM^  402. 
laaM  of  it  invalid  nnloM  tpooially  anthoriMd*  402L 
loaM  of.  power  to  make  mnet  be  expreealy  granted,  402. 
leaM  of  without  anthoritj  doM  not  affaot  liability  of  leeeor,  40ib 
mortgage  of  involTM  right  to  aell  under  fareoloeore^  828. 
mortgage  of,  power  to  make  jm  implied  under  power  to  aell,  828b 
mortgage  o^  power  to  make  la  implied  under  power  to  boRov 

and  execute  securities,  898. 
mortgage  of^  power  to  make  is  not  implied  from  power  to 

property  of  the  corporation,  398. 
pledge  of,  power  to  make,  390. 

prerogative  and  noDprerogative,  distinction  between,  89L 
ratification  by  legislature,  from  what  inferred,  398. 
ratification  by  legislature  of  invalid  transfer  of,  398. 
■equMtration  of  profits  of,  396. 

statutes  authorizing  transfer  of  are  strictly  oonstruedg  898. 
taxation,  immunity  from  is  a  franchise,  404. 
to  be  a  corporation  are  not  subject  to  transfer,  399. 
to  be  a  corporation,  transfer  or  mortgage  of,  399. 
to  receive  subscriptions  from  municipal  corporations^  40L 
to  water  ditch  eompanies  may  be  transferred,  392. 
transfer  of  a  part  is  not  authoriaed,  400. 
transfer  of  by  sale,  397. 

transfer  of  by  the  enforcement  of  mortgage  liens,  398. 
transfer  of  oannot  be  eflfected  without  legislative  authority,  888l 
transfer  of  involves  unauthorised  delegation  of  powers,  828. 
transfer  ol  U  considered  equivalent  to  surrender  and  regrant  of^ 
transfer  of  may  be  unlawful  as  tending  to  ereate  monopoliei^ 
tranafer  of,  modes  of  aocomplishing,  897» 
transfer  of  property  essential  to  the  exerclM  of^  405,  408. 
transfer  of,  is  not  authoriaed  by  the  power  to  lease,  807* 
transfer  of,  whether  involves  right  to  reoeive  snbaoriptiODa 

pal  corporations,  404. 
transfer  of  without  legislative  authority,  decisions  snstainii^j^  82L 
transferee  holds  free  from  all  liabilities  of  the  grantor,  40L 
transforability  of,  reasons  for  denying,  392. 
V^UDULBNT  CoNYXYANoa  of  property  not  subject  to  execution,  288L 
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r,  daUrtfy  ralBeiaiit  to  eontanmmli^  98. 
€f  dtpodto  la  faaalky  flL 

AKD  Wivit  prMvnpCloii  uMng  frani  btr  ipTxiiy  Mm 
ai  her  monAy  or  proporty,  601. 

ZBYUVOnov  againit  ft  paUi«  wrani^  whtUMr  majr  Im  nuifalafaftj  wiiiiMil 

th«  oonMmfc  of  tho  ftitonioj<gan«rdy  8(h 
■fdntt  acts  of  impoaiiioii  tending  to  dostr^  or  impair  jtofwljr  vViK 

87S. 
•gainst  corporate  acts  which  are  uUra  wbrttt  67flL 
againat  erimiaal  pn>oeeding%  077. 
againat  oriminal  proBeontiop,  whan  aoaftainaUe  to  paafMl  TnTl^irtHfy 

of  eaita»  680. 
againat  defamatory  patlioation%  676» 
against  libels  injariona  to  private  rights,  876L 
against  nvisanees  and  pnrprestnres,  67S. 
against  ordinances  nndertaking  to  depriTO  oomplainaati  of  prifala 

rights,  679. 
•gainst  proceedings  to  remore  a  pnhlio  offioer,  677. 
againat  proseentions  for  obstmcting  public  streets^  678L 
agaiast  prosecntioas  to  enforce  penalties,  677. 
against  proseentions  which  nrast  result  in  pecuniary  losa  to  ffl-fflftta- 

ant,  67a 
•gainst  repetitian  of  criminal  prosecntioos,  680. 
•gainst  resort  to  criminal  prosecution  by  parties  to  solti  than  ptq^>i^ 

in  courts  of  equity,  680,  681. 
againat  the  enforcement  of  void  ordinances,  679L 
•gainst  the  execution  of  an  attachment  for  contempt,  677. 
against  the  iesning  of  writs  of  mandate  and  prohibition,  677* 
against  the  commission  of  crimes,  oonseqnentiai  injuries  to  property  wfll 

not  support,  671. 
against  the  commission  of  crimes,  early  chancery  dediions  respeotia^ 

67a 

•gainst  the  commission  of  crimes,  present  Jurisdiction  of  eqvi^  la 

grant,  671. 
against  the  commission  of  crimes,  when  may  be  granted,  67L 
against  the  commission  of  statutory  misdemeanors,  672. 
agftmft  threatened  oriminal  acts  amounting  to  nuisances,  672L 
against  threatened  oriminal  acta  necessarily  reenlting  in  injtuj  la 

property,  673. 
against  threatened  entry  on  complainant's  premises  to  remova  flztoia% 

672. 
against  threat«iad  resort  to  personal  riolence,  671. 
against  threatened  Tiolation  of  Sunday  lawa,  672i 
againat  trying  rights  and  issues  involred  in  snits  in  equity  by 

to  criminal  prosecutions,  681. 
against  usurpation  or  misuse  of  corporate  franchises,  674. 
libels,  prosecution  of,  whether  may  be  prevented  by,  676,  676b 
mandatory,  against  obstmoting  flow  of  surface  waters,  801. 
to  determine  validity  of  municipal  ordinances,  678. 
laauBANCS,  beneficiaries  hold  in  joint  tenancy,  77. 

Inorease  of  risk,  if  temporary,  doea  not  avoid  the  poU^,  618L 
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UnvBAVCB  ov  Lm^  diibrwiM  between  insnnuioe  and  nurtoal 

ationi,  814 
TifiAinw,  wlieQ  belong  to  edjaoent  landowner  u  aoQretion%  tUL 

Jom  TiNAHcnr,  ereating  by  grant  or  deTiaOb  77. 

tmateee  hold  in,  77. 
JuooMBNT,  assignee  of  takea  subject  to  defenses  and  e^tlas^  Slib 

'  setting  aside  conveyance,  condnsiyeness  of,  72. 
Judicial  Salbs  of  franchises  and  property  of  acorporatliHido 
new  corporation,  401. 
of  franchisee  of  a  corporation,  effect  o^  408. 
subrogation,  right  of  purchaser  tc^  128. 
JuBT  Teial,  instruction  given  in  the  absence  of  connasl,  008. 

yerdict  reached  by  dividing  the  amonnt  proponed  1^  endi  Jonr  fey  !&• 
number  of  jurors,  185. 

LiBBU,  injunction  against  publication  of,  875, 878. 

Lansi  in  favor  of  one  ootenant  against  another  for  mon^yi  dao  Vf«Q  am  m^ 

counting,  418-422. 
LiTNATTGB^  dccds  o^  whcu  void,  481. 

Maivdamus,  injunction  against  issuing  writ  of^  877. 
^Iarrixd  WomN,  liability  of  upon  negotiable  instruments,  488^ 
Mbchario's  Lixn  against  lot  for  construction  of  sidewalk  and 
Mbchamio's  Liur,  right  to^  when  becomes  veeted,  858L 

separate  estates  of  married  women,  when  subject  to^  106b 

upon  several  buildings  oonstmcted  nnder  one  oontnot^  487» 

waiver  of,  438,  883. 
MiSTAKK  of  bonndary,  adverse  possession  founded  npon,  S7L 
MoRTOAOB,  conveyance  absolute  in  form,  when  will  be  treated  M  %  87& 

of  franchise,  effect  of  foredoenre  sale  under,  308. 

of  franchise,  power  to  make  is  not  implied  from  power  to 
property  of  the  corporation,  398. 

of  franchise,  power  to  make  when  ezistsb  3^* 

setoffs  against,  what  allowable,  792. 
MuvioiPAL  Ck>BP0RATi0M8,  bonds  issued  to  by  state  cannot  be  glvea  by  the 
legislature  to  other  persons  or  corporations,  832L 

claims  against  founded  in  equity,  legislature  may  require  paymsnt  o( 
534. 

contracts  of  are  within  the  protection  of  the  oonatitati 

against  legislative  impairment  of  the  obligation  of  oontraolsi 

contracts  of,  legislative  control  over,  534. 

fire  departments  of  and  their  property  are  subject  to  legielativ  ooBtnl, 
539. 

franchisee  of  are  subject  to  legislative  control,  539. 

functions  of  are  partly  private  and  partly  public,  529. 

grants  to  cannot  be  impaired  by  legislative  action,  631. 

highways  and  public  buildinss,  legislature  may  reqvire  ■miMylHy  In 
construct  and  keep  in  repair,  534. 

lands  granted  by  the  state  cannot  be  taken  away,  63SL 

legislative  control  over  contracts  of,  531. 

legislative  control  over  grants  made  to,  531. 

legislative  control  over  property  held  for  public  purpcoes^  (S9L 

legislative  control  over  property  held  in  trust  by,  538. 

legislative  control  over  property  of,  529-4^33. 
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M  vinoiri&  OoKroBinoH%  lagUlatiT*  power  to  eonpil  MMOiflloa  «id  pcN 

f  omuuioe  of  pnbUo  dniiM  by,  631^  585. 
togiiUtiTe  povtr  to  enlargtb  diminiih,  or  dwlroj»  5801 
legiaUtive  powor  to  require  disoharge  of  eqnitaUe  oklmb  884^ 
UgisUiiTe  power  to  require  reloaee  of  hanh  and  opprewJyo  doiMiidi  o( 

534. 
on  diTiaion  of^  legislatiire  mmy  apportion  property  end  liabtUtlei^  S88« 
ordinanoea,  power  to  enforoe  by  fine  and  impriaonineat»  08S. 
poUee  department  and  ite  property  are  mbjeol  to  legUatiYa  oontrolv 

688. 
power  of  legbUtnre  to  releeae  olaims  o(  00. 
priTate  righte  and  property  of^  are  not  labjeol  to  legMathre  aotloii» 

080-688. 
privafee  property  of,  legiilatoro  may  not  require  it  to  be  ghrMi  «p  lor 

railway  depot  porpoee^  680. 
priTate  pnrpoeeei  state  may  not  require  reronnea  and  property  lo  be 

deroted  to^  636. 
property  o(  bold  by  as  tmeteo  for  pnbUo  and  gorenimental  poipoeei^ 

681. 
property  beld  in  tinst  by,  wben  labjeet  to  l^glalatlTO  ooBtrol,  688. 
property  of^  beld  as  an  agency  of  the  state  is  snbjeot  to  legiiJatiTe  ooa« 

trol,  687. 
property  ol^  in  whom  Tests  on  diTision  or  destraotion  of  the  mnnislpaUtyi 

688. 
property  of^  when  protected  against  legislatiTO  ooatrol,  680. 
pnblio  property,  legiilatiTe  oontrol  orer,  636. 
pnblio  purposes,  property  held  for  is  snbjeot  to  legislatiTO  ooBtrblt  688^ 

636. 
pnblio  square  may  be  held  by  in  their  priTate  eapaolty,  68L 
pnblio  streete  and  sqnaree  of,  whether  legislature  may  authoriM  to  be 

dcToted  to  priTate  purposes,  636. 
release  of  oanse  of  action  in  favor  of»  power  of  Isgislataro  to  reqnirs^ 

634. 
rsTonuee  collected  for  one  purpose  eannot  bo  required  to  bo  deroted  to 

another,  686. 
toTennes  ooUeoted  for  spedal  purpoees  oannot  be  required  to  bo  dsrotsd 

to  state  purposes,  633. 
roTenues,  legislatiTO  power  to  distribute  between  diibrsnt  munidpoli* 

ties,  636. 
tOTenues  of,  equities  against,  legislatnre  may  require  satisfaetioo  o(  684. 
roTenues  of,  legialatiTe  control  over,  634. 
reyennee  of,  state  has  no  ownership  of,  686. 
street  railways,  conditions  which  may  be  imposed  ttpon,  688. 
streete  of,  legialatiTe  control  over,  636. 
streete  of  may  be  used  by  railway  corporations,  686. 
streets  of,  prescriptive  title  to  cannot  be  acquired,  686, 
streets  of,  whether  subject  to  transfer,  537. 
taxation,  power  of,  is  subject  to  legislatiTe  control,  538. 
taxes  of  may  not  b«  taken  and  applied  to  state  purposes,  68Bw 
taxes  of^  return  of  to  taxpayers,  when  may  be  required  by  IsgMatrs^ 

684. 
Issts  for  determining  whether  legislatnre  haa  authority  OTsr  properif 

of,  63a 
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Ifttara,  SSSL 


HMOKUiUi  iMWOLBMmn^  indanoMBl  for  Bullitftiai^  tlEMl«4  OTL 

en! oroeaMit  o^  After  iiiitarilg^»  138w 

•scoatod  la  bluik,  XJtL 

irand  in  inoeptioa  of,  throws  apoa  holdar  tiia  ImdiB  of  fNfipg 
if  a  bonajide  parehaMr,  S7SIL 

prtmiaptian  in  favor  of  traaaf woo  o(  131^ 
VunAHOBi^  injnnotion  against,  071^  678. 

f^ht  of  pciTato  poEKin  to  abata^  026b 

PABXira;  right  of  to  reoorar  for  injoxy  to  minor  aldld»  ML 
PaKitnoiv,  aeoonvluig  betwoen  ootenaati^  for  what  maj  bo 
421,422. 
Hobo  of  eotenaata  whioh  may  bo  onforoed  fsu  418-42& 
Patmbnt,  taking  note  or  ohock  of  a  third  pemon  is  not  an  abooliito^  817» 
Puusara,  oorporato  oxistanoa,  wfaethar  mast  bo  allagod  in  an  aotian  Vf  m 

against  a  oorporation,  291,  29^ 
Plbdob  of  franchise,  power  to  make,  399. 

Pownts  ov  Attornkt  by  married  woman,  when  oztond  boyond  dovar  ln> 
terests  o^  593. 
should  ba  eonstmed  so  as  to  affectnato  tho  intontion  of  tho  partisi^  SM 
to  oonvey  all  the  property  which  tho  principals  may  own  iadadea  all 

property  acqaired  before  their  revocation,  69S. 
to  oonvey  lands  may  be  limited  to  lands  then  owned  by  tho  prinoipils^ 

594. 
to  eonyey  lands,  when  restrietod  to  lands  subsequently  aoqnirsd,  MBL 
to  convey  property,  oases  holding  that  they  do  not  inolnde  oonToyw 

ance  of  property  sabseqnently  acqoiied,  593^  694. 
to  convey  property  indades  property  subsequently  acquired,  693L 
PaAoncs,  continuance,  discretion  of  court  in  granting  or  denying,  2301 
Prboatort  Trusts,  when  created,  705. 

Primoipal  and  StTRRT,  alteration  in  contract,  when  disdharges  surety,  9Q& 
Procxss,  officer  acting  under,  when  becomes  a  trespasser  db  initio^  885w 
PtTBUO  Otficbrs,  abuse  of  authority  by,  when  makes  them  trespassers  al 

initio,  385. 
PuBUO  Squarxs,  legislative  oontrol  over,  63d. 

Railroad  Ck)RPORATiONS,  fire  caused  by  sparks  from  looomotiveib  ovidnoo 
in  aotioDs  for,  237. 
fire  caused  by  sparks  from  locomotives,  liability  for,  237. 
Ratification  by  legislature  of  unauthorised  transfer  of  iranohisei^  896^  897* 

Balis,  resciBsion  of  for  breach  of  warranty,  490. 

warranty  of  soundness,  knowledge  of  defect  does  not  prednde  recovtty 
upon,  490. 
Btrkits,  construction  of  railways  upon,  whether  an  adcUtionsl  senritnds^  7UL 

prescriptive  title  to  cannot  be  acquired,  53d. 

whether  subject  to  transfer,  537. 
Btrbst  Railwata,  power  of  muuicipalities  to  impose  conditions  upon,  68IL 
Bubrooation,  right  of  oue  cotenant  to  enforce  against  the  others,  418. 
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Tazattoit,  what  rabject  to  m  real  aatate^  876L 

Tax  Dbem  a«  eridenoe  of  the  giring  of  notioe  of  the  ospinlioa  il  Ibo  ttaM 
for  redemption,  822. 
reoitala  in  at  evidence,  821. 
Tftuvru^  personal  Uabilitj  of  to  erediton,  838. 

VoLVXTART  CoifyBTAHGi,  sabieqaent  oreditore  eannol  avoid  «■!•«  mado 

with  aotoal  intent  to  defrand  them,  00. 

Watebs,  mandatory  injnnetion  against  obatmeting  flow  of^  808b 

■nrface,  flowing  through  natural  ehanne],  landowner  has  mm  right  to 
obatmot,  808. 

surface,  rights  of  landowners  respecting,  171* 
Will,  delusions  whioh  will  invalidate,  570. 

of  woman,  revocation  of  by  her  subsequent  marriage^  il& 

parol  evidence  to  vary  or  contradict^  804. 

proof  of  exeoution  by  one  subscribing  witnsss^  808L 

republioation  of  by  oodieils,  864. 
WuTXiioa,  alterations  made  without  authority  b«t  to  mmUnm  lo  tilt 
lioo  of  tho  parties^  042. 
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ABANDONMENT. 
8m  Att  aghkkit,  8L 


ABATEMENT. 
8m  Lmonmrr;  JusoMxiiTai  18;  Nunivoif  WiTBUk  k 

ABUmNQ. 

8m  Mnommn^  8|  Bkihbmt  Domain;  Hiohwatbi  lUn.BaAi>%  8|  Kmja 

Pbofsbtt,  S. 

ACCIDENT. 
8m  NaouoMNo%  1. 

ACCOMMODATION. 
8m  Nbootubli  IksthumbmHi  7. 

ACCOUNTINQ. 
L  AooouHTiira  bt  FnmoiABT.— Courts  ov  EQinrr  Hatb  JuRumonov  It 
•ompel  an  acoonnting  whan  fiduciary  relation!  exist  or  fraud  ie  cfaarged^ 
althoQgh  the  oomplainant  haa  an  adequate  remedy  at  law.     Watrrm  ▼• 
Bolbrooi,56i. 

8i   AOOOURTINO  BT  FiDUOIABT— JuRISOIOnON— BLBOnOV  OV  RSMBDIBi.— Aa 

•gent  or  employee  whose  duty  it  is  to  keep  a  true  and  aoonrate  aoMunt 
ol  all  moneys  received,  and  to  account  therefor  to  his  employer,  ooes* 
piM  a  fiduciary  position.  If  he  retains  all  or  a  portion  of  such  funds  ho 
oommits  a  breach  of  trust,  the  extent  of  which  is  peculiarly  within  hia 
knowledge.  In  such  a  case  the  employer  has  a  choice  of  remedies,  and 
may  maintain  an  action  at  law  by  attachment  or  garnishment,  or  may 
proceed  in  equity  for  an  accounting  and  parsue  the  fund,  and  the  faot 
that  the  acts  complained  of  impute  to  the  defendant  a  criminal  offeuM 
and  that,  if  he  were  compelled  to  render  an  account,  evidenM  might  ba 
produced  forming  the  basis  of  a  criminal  accusation,  do  not  oust  tilt 
oourt  of  jarisdiction.  Warren  ▼•  ffolbrooh,  664. 
8.  Bbbach  or  Trust— Evidbnob.— When  In  a  cirll  aotion  for  an  aa- 
counting  by  a  fiduciary  agent  for  moneys  which  it  is  alleged  he  has 
reoeived  and  for  which  he  has  failed  to  account^  a  large  amount  of 
BM>ney  Is  found  in  his  possession  including  a  small  sum  which  is  all  thai 
H  Is  proved  he  has  taken,  and  it  is  within  hb  power  to  show  where  the 
remainder  of  the  money  wm  obtained  if  it  was  not  taken  from  his  prin* 
dpal,  his  failure  to  testify  or  to  make  each  showing  in  his  own  behalf 
must  ba  construed  most  strongly  against  him.     fTorrm  ▼•  SoUnoit  664. 

8m  Corporations,  26. 
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ABANDONMBNT. 

8m  AnAGHKKIT,  8L 


ABATBMENT. 
8m  Lmonmrr;  Ju])oiauiT8»  IS;  KusAVOif  WiTBUk  k 

ABUTTINQ. 

SfBonuiT,  8|  Bkihbmt  Domain;  Hiohwatbi  BiniBOAW^  1|  Kmja 

Pbopsbtt,  8. 

ACCIDENT. 
8m  KaouoMNOB,  1. 

ACCOMMODATIOK. 
8m  Kbootubli  InsthumbmHi  7* 

ACCOUNTINO. 
1*  AooovHTiNa  BT  FnmoiABT.— COURTS  ov  Equitt  Hatb  JvBnmonoH  H 
Mmpel  an  aoooanting  when  fidaoiary  nUtiont  exist  or  fraod  ie  obarged^ 
althoQgh  the  oomplainant  hM  an  adequate  remedy  at  law.     Watrrm  ▼• 
Bolbrook,66L 

&   AOOOVRTUrO  BT  FiDUOIABT— JuRISOIOnON— ELBOnOV  or  RBMBDIBi.— Aa 

agent  or  employee  whose  duty  it  is  to  keep  a  tme  and  aoourate  aoMont 
of  all  moneys  received,  and  to  aooonnt  therefor  to  his  employert  ooes* 
pies  a  fiduciary  position.  If  he  retains  all  or  a  portion  of  snoh  funds  ho 
oommits  a  breach  of  trust,  the  extent  of  which  is  peculiarly  within  hia 
knowledge.  In  such  a  case  the  employer  has  a  choice  of  remedieo,  and 
may  maintain  an  action  at  law  by  attachment  or  gamishmenti  or  may 
proceed  in  equity  for  an  accounting  and  pursue  the  fund,  and  the  faol 
that  the  acts  complained  of  impute  to  the  defendant  a  criminal  oflfouM 
and  that,  if  be  were  compelled  to  render  an  acoounti  OTidenM  might  ba 
produced  forming  the  basis  of  a  criminal  accusation,  do  not  oust  tilt 
oourt  of  jarisdiction.  Warren  v.  ffolbrook,  664. 
8b  Bbbaoh  or  Trust— Evidbnob. — When  in  a  oiril  aotion  f or  an  aa- 
eonnting  by  a  fiduciary  agent  for  moneys  which  it  is  alleged  he  has 
reoeived  and  for  which  he  has  failed  to  account^  a  large  amount  cf 
BM>ney  is  found  in  his  possession  including  a  small  sum  which  is  all  that 
il  is  proved  he  has  taken,  and  it  is  within  his  power  to  show  where  the 
remainder  of  the  money  was  obtained  if  it  was  not  taken  from  his  prin* 
elpal,  his  failure  to  testify  or  to  make  such  showing  in  his  own  behalf 
must  ba  construed  most  strongly  against  him.     ITarrm  ▼•  ffoHrook,  664. 

8m  Corpobatioms,  2ft. 
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accounts. 

Saa  Mechahio'b  Lncr,  ISL 

ACCRET10N& 
Saa  RsAL  PBOPXB'n;  SL 

ACQUIESCENCE. 
Saa  Dbkim^  6;  Hosbavd  and  Win^  9l 

ACnONS. 

L.AORUMUIT   lOB    COHTDRTAVCB   Ift  B^ITALKKT  TO  GbSIUUL 

▲N<ai  n  AonoH.    Tba  qaeition  of  want  of  jariadietion  by  rasaoQ  •! 
impropar  aarrioa  of  prooaaa  oannot  aftarwarda  ba  niaad.    Bauieg  ▼• 

ti  Waiysb  ov  Pbociss. — ^If  a  prooeeding  againat  an  officar  for  not  rotnni- 
ing  an  axaoation  ii  oommanoad  bj  motion  and  the  aarvtoa  of  ppoceaa  by 
Anawering  and  gain^  to  trial,  ha  aubmita  himaali  to  tha  jniiadiotiDn  ol 
iha  oonrt  and  cannot  object  thai  the  proceeding  was  by  motion  and  m^ 
tioa  inataad  of  by  action  and  aenrice  of  procaaa.     Bawkim  ▼.  Taylor.  8& 

Saa  CoBPO&ATioirfl,  18^  10,  80;  ComrAHor,  6;  Couins»  2;  Evropno^  S; 

EZXODTIOH,  2;  JaiUSDIOEIOH,  1;  NUOTIABLB  IllSTRUlUVT^  6|  PaBII* 

nov,  1|  PsooiBfl^  8;  &ailboai)8,  14. 

ADMINISTBATOES. 
Saa  EzxouTOBs  aitd  Aomuii8tbatob& 

ADULTERY. 
Saa  Abbort,  1. 

ADYEBSB  POSSESSION. 

1.  Poaaeaaion  maat  ba  actual,  continnona,  visible,  and  notoriona,  aa  wall  aa 

hoatila,  to  tha  tltla  of  tha  owner  in  order  to  ba  advana.  SmAerg  ▼• 
Owmiimf^aim^  618. 

2.  What  Dom  Not  Oomw'iTUTa. — One  who  ia  in  the  poaaaaaJon  of  land, 

bnt  who  did  not  enter  nnder  any  claim  or  color  of  xight^  nor  in  tiia 
belief  that  he  had  any  rights  doea  not  hold  it  by  adTeraa  poaaeaaion. 
Smeberg  T.  Outmmffhamt  613. 

8.  What  Don  Nor  Coitstitotb.— An  entry  on  land  with  intent  to  remain 
in  poaaeaaion  nntfl  the  real  owner  daima  it  or  demanda  rent  ia  not  boa- 
tile  nor  adveiae.    Smeberg  ▼•  Cunmngham,  613. 

A.  Statotb  of  LtMnATiOMB  Bbqins  to  Run  in  faror  of  the  party  in  poaaaa 
sion  only  from  aome  act  of  possession  so  open,  notoriona,  and  hoatile  that 
it  eonatitntea  in  law  notice  to  the  real  owner.    Bmeberg  t.  CWimiii^Jban, 
613. 

ib  There  ia  every  preanmption  that  oocnpancy  is  in  anbordinatlon  to  tlia 
true  title,  and  if  a  possession  is  claimed  to  be  adrerae,  tha  act  of  tlia 
wrongdoer  must  be  strictly  construed,  and  the  character  of  his  poa- 
aeaaion clearly  shown.  His  intention  to  claim  adversely  is  an  essential 
Ingredient  of  the  disseisin.     Preble  r,  Maine  etc  H.  H,  Co,,  866. 

6b  Ibtbbbuttion. — Any  substantial  interruption  of  an  adverse  poaaaaaioB 
before  the  lapae  of  the  period  required  to  oonstitate  the  statutory  bar 
laatoraa  the  aeiain  of  the  rightful  owners  of  the  land,  and  in  order  ta 
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itf  fin  to  t1i«  ftatotory  bar  thereafter  a  new  entry  and  disseisin  li 
neoeasary.  The  mnning  of  the  statute  may  be  interrupted  if  the  poa- 
■aaaioa  eeasea  to  be  adverae,  although  poeaeseion  fn  faot  oontinaea. 
Stmart  t.  Stewart,  67. 

%  Adtsbss  PosaiasiON  bt  Mistakb. — One  who  by  mistake  oocnpies  for 
twenty  yeara  or  more  land  not  covered  by  his  deed,  with  no  intention 
to  elaim  title  beyond  his  actual  bonndary,  wherever  that  may  be, 
doea  not  thereby  acquire  title  by  adverse  possession  to  the  land  beyond 
the  true  line.    PrtbU  ▼.  Maine  etc  JS.  B.  Oo,p  866. 

iL  Adybbsb  Possirsiov  bt  Nonresidbkt,  maintained  by  his  tenant^  will, 

if  fuffioiently  long  continued,  create  title  by  prescription*    Lindenmayer 

r.  Ountif  685. 

See  OoTBHANOT,  8;  Judoiuuit8,  6,  6. 

AFFIDAVITS. 
See  Attaohhbnt,  !• 

AFFINITY. 
See  iKDioncBfT,  8. 

AGSNC7. 

1.  HoncB  TO  AoxHT  Whbv  KonoB  to  PRiiroirAL.^The  rule  that  notice  m* 
^ired  by  an  agent  while  tranaacting  the  business  of  his  principal  is  notiot 
to  the  latter  applies  as  well  to  banking  and  other  oorporationa  as  to  in* 
diridualsb  but  when  the  agent  acta  for  himself  and  not  for  hia  principal 
the  rule  doea  not  apply.    MerehatUs*  NaL  Bank  r.  LovUt,  770. 

%  PowBB  or  ATTOB»BT~CoN8TBUcnoK.~Power8  of  attorney  to  sell  and 
oonvey  land  are  strictly  construed.     Pet^otd  ▼.  Warner,  691. 

&  PoWBB  OF  Attobnbt— CoNSTBUcnoN. — A  power  of  attorney  to  sell  and 
eouTey  any  and  all  lands  belonging  to  the  partiea  in  a  certain  county 
applies  only  to  land  then  owned  by  the  partiea.    PenfoH  v*  Warner,  691« 

4i  PowBE  OF  Attobmbt^Ldcitatiom  on. — A  power  of  attorney  given  by 
jparenta  to  their  son,  authorizing  him  to  sell  and  oonvey  all  laud  belong- 
ing to  them,  or  either  of  them,  in  a  certain  county,  appliea  only  to 
Hia  land  then  owned  by  them,  and  doea  not  confer  authority  upon  the 
son  to  sell  land  conreyed  by  his  father  to  his  mother  after  the  azecution 
of  such  power,  although  at  the  time  of  ita  execution  ahe  had  an  inohoata 
right  of  dower  in  the  land  so  conveyed.    Per\fold  t.  Warner,  091. 

§m  AOOOVBTWO;  COBFORATIONI,  6;  HCTSBAND  AHD  WlTB,  %  8$  iNBUmABOl^ 

16l  Labblobd  ABO  Xbbamt;  Kbootiablb  ImxBUimin^  li  IL 

ALLUVION. 
See  Bbal  Pbopebtt,  S. 

ALTERATION  OF  INSTRUMSNTS. 
1,  Am  Altbbatioh  Will  Not  Avoid  an  Inbtbuicbnt,  though  material  and 
Bsada  without  the  knowledge  or  consent  of  one  of  the  partiea,  if  it  is 
merely  the  conrection  of  a  mistake^  to  conform  the  writing  to  the  intention 
«l  all  the  parties,  and  is  made  in  a  manner  clearly  negativing  the  idea 
o(  ;^ny  fraud  or  of  a  design  to  obtain  an  advantage  therebj.  #bote  v« 
HamMti,e3l. 

%  AlASBATIOB  or  Ck>NVBTANOB  Or  HOKBffnUI^— OOBBXCTION  CV  MlBTAKB, 

BOW  rAR  Avoids. — Where  a  husband  and  wife  azeoute  a  mortgage^ 
AM.  fn.  &ar..  Vol.  XXXV. -50 
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whieb,  owing  to  a  mistake  in  the  dnf  tiog,  doee  not,  ta  waa  intanda^ 
aorer  their  homestead,  and  the  husband  afterwards,  withoot  tha  kDovl- 
-  edge  or  oonsant  of  his  wife,  bat  with  no  frandnlent  design,  altera  tba 
description,  merely  for  the  purpose  of  oonforming  it  to  tha  intantioA  ti 
the  parties,  the  iJtered  instrament  will  stand  good  as  to  all  the  Imoda 
Indaded  in  the  coiTecte<i  description  exoept  the  homestead.  As  to  that; 
the  deed,  ander  snch  circnmstanoes,  is  not  the  act  ol  tha  wifeu  Aoft 
T.  Hambrkk,  631. 

See  Husband  ahd  Win,  S;  8. 

AMENDMENT. 
Sea  Ejictmuit,  1;  Judomsntb^  11;  Paocua^  1. 

ANIMALS. 

L  Dooa,  LiABiLiTT  or  Ownkr  or. — If  one  lawfully  on  the  premiaea  of 
other  is  there  bitten  by  a  rioions  and  dangeroos  dog,  kept  by  the 
pier  of  tha  premises  with  knowledge  of  its  nature  and  oharacter»  ho  ia 
answerable  for  the  injuries  so  sustained,  although  he  had  a  notioe  posted 
in  the  lane  leading  to  his  house  oontaining  the  warning  "Beware  of  tha 
Dogs."    Sylveater  ▼.  Maag,  878. 

Si  Dooa— TRJC8PA88  BT — Damagies  roR  KiLUHG — JumnoATioir.^The  faaft 
that  a  dog  is  committing  a  trespass  when  killed,  and  is,  in  the  opinion 
of  the  person  doing  the  killing,  about  to  destroy  some  of  his  property^ 
will  not  constitute  a  justification  for  the  killing,  nor  in  any  way  miti* 
gate  actual  damages  which  the  owner  of  the  dog  is  entitled  to  reooTor. 
Ten  Hopen  ▼.  Walker,  698. 

IL  Doos — EkaMPLART  Damaoxs  roR  Maucioos  Killing. — Whan  a  dog  is 
killed  intentionally  and  from  willful  and  malicious  motives  its  owner 
may  recover  exemplary  damages,  although  the  dog  was  committing  a  tree- 
pass  when  killed.  Snch  damages  are  not  awarded  as  a  punishment  to 
the  wrongdoer,  but  to  oompensate  the  injured  party.  Ten  Hopem  r* 
Walker,  598. 

4.  Dooa— Valuablb  Propbrtt  ». — Dogs  have  value,  and  are  the  property 
of  the  owner  as  much  as  any  other  animal  which  one  may  have  or 
keep.     Ten  Hopen  r.  Walker,  698. 

APPEAL. 

1.  Thb  Failurb  to  Bkryi  a  Notice  or  Apfkal  ov  Onx  or  thk  Parttrs  ii 
not  jurisdictional  to  the  extent  of  depriving  the  court  of  the  power  to 
consider  and  determine  such  questions  in  the  case  as  may  be  decided 
witlioat  affecting  his  rights.     Soukup  v.  Union  Inveetment  Co.,  317. 

IL  An  Appsal  From  a  Judgmrnt  cannot  be  taken  until  it  is  entered. 
Durant  ▼.  GomegyM,  267. 

8.  CoNTiKOANCE  or  CRIMINAL  Carr^Discretion  or  Court— ETii>R9Cii 
A  denial  by  a  trial  coart  of  an  application  for  a  continuance  for  the 
term  in  a  criminal  case  will  not  be  disturbed  on  appeal  unless  an  abuse 
of  discretion  is  clearly  shown,  and  on  the  showing  for  a  continuance 
no  error  is  committed  by  admitting  eyidence  of  facts  constituting  a 
counter-showing,  and  consisting  of  acta  and  declarations  by  the  aocnaad 
inconsistent  with  the  good  faith  of  his  showing,  or  in  admitting  the  deo» 
larations  of  others  not  separately  objected  to  as  hearsay.  La9ce0m  T. 
8iaU,  216. 
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4b  Xvililiioi.— It  b  largely  within  tli«  discretion  of  the  oonrt  lo  deter- 
mine  how  fer  it  will  go  in  the  trial  of  eollatend  iieaes.  Henee  ui  ap- 
pellale  oonrt  will  not  review  the  discretion  of  a  trial  oonrt  in  ezdndinf 
•ridenoe  tending  to  show  that  a  building  coninmed  by  lire  commnni- 
eated  by  a  naphtha  torch  in  nse  for  burning  off  old  paint  had  caught 
Are  at  some  previons  day  from  the  nse  of  the  same  torch.  Flni  Oomgr^ 
gtOhmtU  Church  r.  Hdyoke  etc  In».  Co,  508. 

&  Ibsxubtaut  Btidsnoi  Abmxttid  in  an  Equitt  Cm  will  be  diaregardad 
bj  the  supreme  oonrt  on  appeaL    Klemumn  y.  OMmann^  761* 

8m  XzBounoVs  8^  5;  Jubisdigtion,  2;  Jugnon  ov  vbb  FXacbi  Niw 

Tbial;  Railroads,  ?«  27. 

APPEARANCK 
See  Aonovis  1;  Byidsvob,  8;  Jwommmtb,  9^  Ifk 

APPORTIONMENT. 

Bm  Omnamon^  Oousn^  8;  Bvidknoi,  5;  liiorWiATPBH  h  ftEAi«n% 

4-8. 

APPRAISERS. 
Bee  Abbitiiatioh,  4. 

AQUEDUCTS. 
SeeTAXBS. 

ARBITRATION. 

!•  A]>iii8Sioir  or  Bttduiob  Aiteb  Closb  or  Cass.— When  the  preralliDf 
party  in  an  arbitration  proceeding,  after  announcing  his  case  as  eloeed 
and  after  the  arbitrators  have  stated  that  no  further  testimony  will  hm 
heard,  produces  evidence  which  ii  receiTcd  to  settle  in  his  favor  a  con* 
flict  in  the  evidence  without  notice  to  or  any  opportunity  afforded  tho 
toeing  party  to  hear  or  reply  to  such  evidence,  this  is  a  snffieient  gronnA 
for  setting  aside  the  award,  without  any  charge  of  fraud,  or  avidenoa 
by  the  nnsuocessfal  party  that  he  is  injured  thereby,  /odbon  t.  Boamt, 
238. 

X  AToiDANcn  or  Award  roR  Misoondvot.— When  a  party  attacking 
an  award  shows  that  the  arbitrators,  without  notice  to  him,  and  after 
having  announced  that  they  would  hear  no  further  evidence^  then  pro- 
seeded  to  receive  evidence  in  behalf  of  the  suooeeeful  and  opposing 
party,  there  is  no  presumption  that  the  attacking  party  consented 
thereto,  nor  is  the  burden  of  proof  on  him  to  show  an  absenoe  of  notice 
of  the  taking  of  such  evidence.    JaeJuon  v.  Boane,  238. 

S.  Attack  Upon. — ^When  an  award  is  attacked  for  miscondnol  on  the 
part  of  the  arbitrators  and  the  successful  party, the  jury  have  no  right 
to  consider  the  legal  ability,  business  skill,  or  systematic  habits  of  the 
arbitrators  in  reaching  a  conclusion  as  to  an  issue  of  faot  upon  which 
the  award  may  have  been  baaed.    Jaekton  v.  Boane,  288. 

4.  CowavLTiiio  Third  Pxrbons. — Appraisers  appointed  to  asoertaia  thai 
loss  resulting  to  insured  property  from  a  fire  may  oonsnlt  a  third  per^- 
son  about  any  matter  in  oontroversy  and  may,  if  they  sea  lll^  aat*- 
upon  the  opinion  of  that  person  in  forming  their  own  Judgmsnl  aad^ 
in  making  the  award.    All  that  is  necessary  ii  that  they  shovid 
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Judgment  of  their  ow%  and  not  sdopt  nor  tliabliitely  fiolloir  t^ 
of  the  peraon  oonsnlted  in  oontravention  of  any  opinion  of  thoir 
Bamgor  Son,  Bamk  r.  Niagara  tic  Im,  (7a,  841. 

§,  Tbm  Kbvooatiom  or  ▲  8uBiciasioH  to  AsBrcjiATiov  la  Nor 

BavoKXO  by  the  parties  making  it  subseqnently  doing  aome  net  r^ 
qnired  by  the  agreement  of  submission.  The  revocation  caimot  be 
annnlled  except  by  a  freeh  agreement  cl  submission,  or  a  plain  and 
direot  notioe  of  the  withdrawal  of  the  revocation.   McKemta  ▼•  Zjifie^  918L 

C  Waiybe  or  RiQHT  Ta — ^If,  after  the  submission  to  arbitration,  imio  of 
the  parties  undertakes  to  revoke  it^  his  adversary  loses  his  right  to 
insist  upon  the  arbitration,  though  the  revocation  may  be  inoperative^ 
if  he  proceeds  without  objection  to  a  trial  of  the  cause  in  the  ooort^ 
and  has  it  submitted  to  a  master  for  trial  on  the  merits.  McKemma  ▼• 
Lgk,  910. 

7*  RsTooaTioir  dr  Submibsion.— A  party  may  revoke  a  snbmiwion  at 
any  time  before  an  award  is  made.  This  rule  applies  only  to 
of  bare  submission,  and  there  is  a  line  of  oases  holding  that^ 
9t  snontisaion  n-  part  of  an  agreewout  contaiBlug  otiieF  tsiiua  vo 
be  performed  by  the  parties,  and  especially  if  those  terms  haTo  beoa 
executed  in  whole  or  in  partp  the  submission  it  not  revooalilflb     Jfo* 

Kama  v.  Zyfe,  910.  

ABRBST. 

L  Arrbr  Without  WARRAifr^RioHT  or  OrnoxB  to  Mau— Advltkbt. 
A  prosecution  for  adultery  can  only  be  instituted  in  Michigan  bj  tiia 
husband  or  wife  of  one  of  the  parties  to  the  crime  and  whatever  anspi* 
oions  an  officer  may  have  he  has  no  right  to  arrest  one  for  aueh  crima 
without  a  warrant.    FUer  v.  SmUk  603. 

%  Amuwt  WmoiiT  WA&BABT.«For  a  statntory  misdemeanor  not  aiaeunt* 
ing  to  a  hfoach  of  the  peaces  suoh  aa  having  poaseasion  of  short  lobotm 
with  intent  to  siil  them,  there  ia  no  authority  in  an  offioer  to  arrost 
without  a  wansaat^  unleoa  it  ia  given  by  statuta.  (kmmmmmihk  y, 
Wrif^  475b 

&  Abrmt  Without  Wabbabt— WKar  Wnx  JosnrT  OrncsE  nr  Hakivo. 
An  offiear  ia  Justified  in  arreating  one  formally  charged  with  «riaiab 
though  it  turns  out  that  the  peraon  oharged  ia  innooontb  If  he  mnkea 
an  arrest  for  felony  without  a  warrant  although  ho  haa  no  paraonal 
knowledge  but  acta  upon  inf crmation  received  from  one  whom  ho  haa 
reason  to  rely  upon,  and  although  it  may  turn  out  tiiat  the  person 
ohaiged  ii  not  guilty  or  no  felony  in  fact  hsa  been  oommitted,  yot  ho  is 
Juatified.    Filer  ^.  8mUh,  W^, 

4i  Abbjut  Witbout  Wabra]it->Liabilitt— JrannoATioir. — When  aa  ai^ 
seat  ia  made  on  suapioion  of  felony  without  a  wanant  and  it  tnrna  out 
that  the  wrong  party  is  thna  imprisoned,  the  party  making  &e  arrest 
auist  bo  prepared  to  show,  in  ]ustifieation,  that  a  felony  has  been  ooi» 
milled  and  tiiat  the  circnmatancea  under  whidi  he  acted  were  anoh  that 
any  reasonable  person,  acting  without  passion  or  prejudice,  would  have 
fairly  suspected  that  the  party  arrested  oommitted  it,  or  waaimplioated 
hi  it.    Fikr  ▼.  SmUh.  603. 

ii  Ah  OmoBB  Is  a  Tbxspassbb  it  Hi  Attbmpts  to  Makb  ah  Abbbs 
Without  a  Wabramt  where  he  ia  not  antheriasd  to  do  aa.  If  persona 
weistiiig  suoh  arreet  are  accused  of  committing  assault  and  battery  in  aa 
Mag;  they  ahould  be  acquitted,  unless  they  used  excessivu  focoo  in  da- 
teidittg  themaelvea  or  their  proper^.    OommmweaHkr.  Wrigki^^^ 
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6b  Vmjja  nr  Makikg.— An  officer  who»  thTongh  aa  l^onett  ndstok*,  and 
mffew  neh  an  inreatigntion  into  tho  iaota  and  ebmimatanoaa  aa  tha  pnr^ 
iiaolar  OMa  anablea  him  to  maka,  npon  •  ehacga  of  falony,  anaata  ft 
partyy  having  raaaoaahle  gronnda  to  snppoaa  him  to  be  guilty  and  tha 
one  named  in  the  warrant  ia  not  liable  to  the  axreated  thoagh  innooant 
partj.    FOer  w.  Smith,  eOZ.  ' 

91  MnrffAKS  in  MAKiNo^Omon  Widbh  Justivibd.— An  offioer  making 
an  arreot  upon  warrant*  or  npon  knowledge  that  a  warrant  ia  ont| 
of  one  whoaa  peraon  ia  unknown  to  him,  who  oan»  under  the  oiroum- 
staneea*  only  aot  npon  a  photograph,  or  deacriptiont  or  both,  will  be  ez- 
euaad,  if  he  acta  pmdently  and  honestly,  after  making  auoh  inquiry  and 
•zamination  aa  the  oironmataneea  of  the  oaaa  afford.  In  auoh  oaae^  tha 
faota  being  undisputed,  the  queation  of  probable  cauae  ia  for  tha  oourth 
Jf^lar  T.  Stniih,  803. 

81  MuRraxB  zn  Haxiho — JuvnnoaTioii  ov  OmoiB.— Whether  an  offioer 
ia  Justifiadin  making  an  arrest  without  a  warrant*  but  upon  information 
that  one  ia  ont  for  a  party  charged  with  erime  whoaa  photograph  tha 
offioer  haa  and  between  which  and  the  party  arreated  ha  disoorera  a 
reaemblanoe,  must  depend  upon  whether  or  not  the  zesemblanoe  ia  so 
atriking  aa  to  be  oonyincing  to  a  man  of  ordinary  prudence  and  good 
Judgment,  and  this  question  should  be  submitted  to  the  jury  for  its 
determination.    Fler  r.  SfnUh,  603. 

01  MiSTAKK  nr  Making-— LiABiLUT  of  QfiroBB  yob  NsGUourcn.— An 
officer  is  bound  to  use  all  reaaonable  meana  to  aroid  possible  mistake 
resulting  in  the  arrest  of  an  innocent  person.  He  ia  not  justified  in  re- 
lying upon  a  personal  resemblance,  aa  indicated  by  a  comparison  with  a 
photograph  when  there  is,  within  easy  reach,  means  of  identification, 
nor  ia  ha  justified  in  relying  upon  circumstances  deemed  by  him  aua- 
pieioua  when  the  meana  are  at  hand  of  either  verifying  or  diasipating 
auch  suspicions  without  risk,  and  if,  when  so  negligent,  he  makea  tha 
aneat  he  ia  liable  for  false  imprisonment.  Filer  v.  SmUh,  603w 
Sea  Falsi  lM7RisoNiaNT;  Statutzs,  1;  Tbispabs,  1. 

ASSAULT. 

!•  fiOBOOirFKLLOWB— LuBnirr  fob  "RngRnro."— Whan  a  atudani  ia  paa* 
aing  quietly  along  the  atreet  on  hia  way  from  school,  and  his  fellow- 
■tndanta  form  in  line  behind  him  and  ^'ruah^him,  each  pushing  tha 
ana  in  advance  until  he  ia  reached,  in  which  performance  or  play  ha 
doea  not  participate,  the  one  immediately  behind  him  and  who  puahea 
him  ia  guilty  of  an  assault,  and  liable  in  damagaa  for  the  injnriea  in- 
flicted.   Marklef  t.  WhUnum,  5M. 

|»  KusHiNO  BT  Fbllow-Studbntb— DAVOKBOim  GAMB.^The  game  of 
**  ruah  **  aa  played  by  f ellow-studenta,  tha  practice  of  which  is  to  find 
aoma  one  In  advance,  when  the  othera  form  in  line,  eaoh  m  the  rear 
poahing  tha  one  in  advance  until  tha  one  to  ba  *' rushed,"  who  known 
nothing  of  what  is  ooming,  ia  puahed  by  the  one  immediately  in  hia 
rear,  ia  dangerona,  and  oonatitntes  an  aasault  by  the  latter  for  which  ha 
ia  Babla  in  damagaa.  The  atudent  "  rushed  "  has  tha  aama  right  of  pro- 
taation  froBA  aaoh  an  aaaanlt  aa  if  ha  ware  a  atrangar.    MaHUqf  ▼•  WkU^ 

6M. 

8aa  Abbbbt,  5;  Biuimhjiv  %  8> 


ASSESSMENTS. 
See  Taxzs,  1,  2. 
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ASSIGNMENT. 

L  Jdikimmts— AagTOKMiirr  of— Rights  or  Aasiom.— An  aarifM*  cf  • 
JvdgmMil  it  not  affeetad  by  th«  latent  aqniiiei  of  third  paraoea  ■ 
liaa  to  the  judgment  of  whieh  he  had  no  notioe  at  the  time  of  the 
nent,     We§iem  NaL  Bank  r.  Maverick  Nat,  Book,  Sia 

ti  JirDOMSimi— AflsiGMu's  Riohis  aa  Aqaxkbt  EQUirm  of  Tbibd  Pj 

When  a  mortgage  ia  given  to  aeonre  aeTeral  note%  aome  ot  whieh  are 
negotiated  by  the  mortgagee  before  maturity  and  othen  retained  by  hii^ 
and  after  the  maturity  of  all  the  notea  he  forecloaea  the  mortgage  in  hie 
own  name  for  the  whole  amount  of  the  notea  ao  tranaferred  and  retained, 
and  then  aaaigna  the  jadgment  in  foreoloenre  to  his  creditor  who  axtifr 
gniahea  hia  aaaignee'a  an^cedent  debt,  and  in  addition  thereto  paya  baa 
%  large  aum  in  oaah  aa  the  eonaideration  for  anch  aaaignment^  witfaoat 
notioe  of  the  tranafer  of  the  notea  or  that  the  transferee  thereof  haa  ai^y 
intereat  in  the  mortgage  or  in  the  foreoloaure  judgment^  aneh  aaaigoea 
holda  the  judgment  free  from,  and  unaffected  by,  tiia  eqoiiiea  of  aooh 
tranaferee.  Wettem  NaL  Batik  r.  Maverick  NaL  Bank,  2ia 
See  C0RPOBATI0H8,  27;  Crbditor*8  Suit;  Taxb,  3;  TRura^  % 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 

L  OoNSTRUonoN  OF  Iksolyxnot  Law. — ^The  Maryland  ayatem  of  inTol- 
nntary  inaolvenoy  is  intended  to  secure  to  the  creditors  of  those  wfaa 
are  inaolvent*  or  in  contemplation  of  insolvency,  the  right  to  select  a 
permanent  trustee  to  settle  and  wind  up  the  insolvent  estate,  and  whsa 
an  insolventi  by  any  act  of  his,  seeks  to  frustrate  the  design  of  the  lav, 
after  he  haa  committed  an  act  of  insolvency  condemned  thereby  by  exe> 
outing  an  assignment  for  the  benefit  of  creditors  to  a  trustee  of  his  own 
choosiog,  even  though  it  ia  made  without  preference,  and  oonveya  all 
his  property,  any  creditor  or  creditors  holding  daima  againat  the  inaol- 
vent  debtor  of  the  amount  required  by  atatute  can,  within  fonr  montha 
after  the  oommiaaion  of  such  act  of  inaolvenoy,  file  a  petition  to  have 
the  insolvent  debtor  adjudicated  an  insolvent  under  the  involuntary 
provisions  of  the  law,  also  that  the  appointment  of  snoh  trustee  by 
the  insolvent  be  set  aside  and  that  a  permanent  trustee  be  appointed. 
Riley  v.  Carter,  443. 

L  Absionmbnt  fob  Bbnefit  of  Cbkditobs  Maob  bt  Lunatio  ia  not  void, 
but  voidable  merely.     Riley  v.  Carter  443. 

t.   A88I0NMB1IT  FOB  BbNBFIT  OF  CbBDITOBS  BT  LVVATIO— BlOHT  OF  CBJDh 

IT0B8  TO  Set  Aside.—  Creditors,  unless  prevented  by  statute^  are  aa- 
titled  to  have  an  assignment  for  the  benefit  of  creditors  set  aside,  on  the 
groand  that  it  invadea  their  rights  and  was  executed  by  their  debtor 
while  he  was  insane.     Riley  v.  Carter,  448. 

4.   ASSIOVMEKT  FOB  BENEFIT  OF  CbEDITOBS  ExEODTED  IE  DUFUGATE— B^ 

FEOT  OF. — When  two  deeds  of  assignment  for  the  benefit  of  orediton 
are  executed  in  duplicate  and  are  in  all  eaaential  reapects  exactly  the 
aame  they  will  be  conatraed  together  aa  forming  parte  of  a  aingle  oon- 
veyanoe  and  will  convey  to  the  truateea  therein  named  the  aame  inter- 
sata  and  eatate  which  they  would  have  taken  under  one  deed.  Riley  v. 
Carter,  U;^ 

ft,  AsnOHMEHT  FOB  THE  BENSIIT  OF  CbEDITOBE  COMPLETE  AKB  BeOULAE 

OF  Its  Faob  cannot  be  attacked  in  a  collateral  proceeding.  HanUbm^ 
Brown  Shoe  Co,  v.  Mercer,  881. 
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Km  THi  BxmBFiT  OT  Obbdivob&^Aii  AttMhniMt  of  prop«rtj 
wUoh  bM  been  oonTeyed  to  an  anignM  for  tfao  bonofil  of  eroditon  ctm* 
ma/k  bo  futelntd  on  tho  groond  that  ponoiu  art  faUoly  dMignatod  is 
tbo  aohodiilo  as  having  olaima  againat  tha  inaoWant  whan  tha  atatnia 
providaa  that  "no  aaaignment  ahali  ba  daolarad  falaa  or  Toid  for  want 
of  any  liat  or  inventory. "    HamiUon-Brwrn  Shoe  Oa.  t.  Mercer^  831. 

?•  AMIOMMKIIT  lOB  BSHEIITOr  CBKDfTOBS  BT  SUBYIYXNO  PABmiB— BmOff 

ov  OH  iHDiTiDirAL  AMD  FiBK  Pbopbbtt.^A  dood  of  atdgnmant  for 
tha  banefit  of  oreditora  made  by  a  anrriving  partner  to  tmateea  of  all 
Ida  individnal  property  and  aatote,  and  of  all  the  property  and  eatata 
belonging  to  the  partnership,  will  oonvey  to  such  trustees  all  of  the  snr- 
Tiving  partners'  individnal  estate  and  property,  and  all  the  property, 
aasets,  and  estate  of  his  firm,  together  with  all  real  aetata  held  in  the 
firm  name,  inolnding  all  whioh  stands  in  the  namea  of  the  individnal 
partners,  or  either  of  them,  which  baa  been  pnrohaaed  with  partnership 
fnnds,  and  eqnity  will  regard  anoh  real  estate  for  the  purposes  of  the 
partnership  and  between  the  partners  and  their  oreditora  as  personal 
eatata  for  tha  payment  of  partnership  debts  and  the  adjustment  and 
winding  up  of  the  partnership  concerns,  subject,  however,  in  all  re- 
spects, to  the  operation  and  efifect  of  the  provisions  of  the  insolvent 
laws  of  the  state.     BUey  v.  Carter^  443. 

iL    AmONMENT  lOB  BlNEHT  OV  CRBDirORS  BT  SUBVIVIBO  PaBTVBB  of  all 

partnership  and  individual  property  is  to  be  considered  as  an  assign- 
ment of  partnership  property  for  the  benefit  of  partnership  creditors, 
and  of  separate  property  for  the  benefit  of  aeparate  creditors,  and  is 
valid.    Riley  v.  Oairter,  443. 

iL  RxoBT  or  SuRYiviNo  Pabtkkb  to  Maxb. — A  surviving  partner  may 
lawfully  make  an  assignment  of  the  partnership  property  for  the  bene- 
fit of  the  firm's  creditors,  provided  snch  aasignment  is  just  and  equit- 
able, made  for  the  benefit  of  all  of  the  creditors,  and  does  not  violate 
any  of  tha  provisions  of  the  insolvency  law  of  the  state.  Biley  v.  Car* 
fer,  443. 

101  Whkiv  Fbauduleht.— When  the  effect  of  a  oonveyance  ia  upon  its  face 
to  hinder  and  delay  creditors,  it  will  be  construed  as  void  against  such 
oreditors,  without  stopping  to  inquire  what  may  have  been  the  actual 
intention  of  the  grantor.     Riley  v.  Cariert  443. 

11.  PBBrBBENOKS.— Under  the  Missouri  atatute  a  preference  of  any  creditor 
in  a  voluntary  assignment  for  the  benefit  of  creditors  renders  snch  aa- 
aignment void.     Larrahee  v.  Franklin  Bank,  774. 

li.  Bt  Inrolyent  0)rporation — Prbferenob  Avoidino  Dbed. — ^If  an  in- 
solvent corporation  assigns  the  greater  part  of  its  property  to  a  creditor, 
thereby  being  compelled  to  suspend,  andimmediately  assigns  the  remain- 
der of  its  assets  for  the  benefit  of  its  creditors,  both  transactions  will  be 
oonsidered  as  a  single  attempt  to  evade  the  assignment  law;  and  such 
oreditor  having  notice  of  all  the  facts  and  circumstances,  and  being  • 
party  thereto,  will  not  be  allowed  to  profit  by  the  transaction  at  tha  ex* 
penae  of  the  other  corporation  creditors,  but  will  be  compelled  to  share 
pro  nUa  with  them  in  all  the  assets  of  the  insolvent  corporation.  Lor* 
rabee  v.  Franklin  Bank,  774. 

i$»  Prbtibbkob  BT  CoRPOBATiONB. — An  insolvent  debtor,  whether  a  cor- 
poration or  a  private  person,  may  prefer  a  bona  Jide  creditor  to  the 
azclusion  of  others  unless  such  preferment  deprives  tha  corporation  of 
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Mm  power  te  eontiinie  in  Ite  due  oonrat  of  IwHJnew  md 
mrj  for  it  to  sotpend.    LamAeB  t.  JVonlfti  Btmt^  774. 

14.  Faot  Admittbd  bt  Bdcusksb. — An  »llegfttioa  in  a  eomplniaft  that  aa 
Miignment  for  tho  benefit  of  ereditom  was  made  with  intent  to  *«*»^**-, 
doky,  and  defraud  ereditors,  and  is  therefore  Toid,  ia  legally  anffifient 
and  ofaarges  with  oertainty  a  fact  which  ii  admitted  by  demoner.  J2ilqf 
T.  Oarter^aZ,  

in  OoaiODT  OF  Law.— Property  whioh  has  been  aasigned  for  the  benefit 
of  oreditora,  and  poaaearion  of  which  haa  been  taken  by  the  aaaignee,  ia 
in  the  cnstody  of  the  law  if  the  atatate  nnder  whieh  the  aeiignman 
BMde  proWdea  that  the  aaaignee  ahall  at  all  timea  be  aubject  to  the 
and  aaperriaion  of  the  court  or  judge,  and  may  by  dtation  be  oompaUed 
from  time  to  time  to  file  reporta  of  hia  proeeedingi  and  of  tiie  aitaatloB 
and  oondiiion  of  the  trusty  and  to  prooeed  to  the  faithful  ezeentioQ  of 
hia  dntiea.    HamUton-Brown  Shoe  Co.  r.  Ifcrcer.  331. 

See  TBvnB»  \% 

ASSOCIATIONS. 
See  TUn.mwT,  8;  iNsn&Airoi^  0-1& 

ASTLUMa 
See  MuHXGiPAL  Oorporation8,  10-18;  Statdtbs,  IL 

ATTACHMENT. 

L  Attaohmxnt  Prooubkd  bt  Falsi  Aitisatit.— If  an  attachment  ia  pro* 
eared  by  plaintiff's  filing  an  affidayit  that  the  debt  upon  which  he  aaet 
ia  not  seeured,  and  a  bond  ia  given  to  release  property  from  a  levy  made 
under  such  attaohment,  the  obligors  in  the  bond  may  sueoeasfuUy  resist 
the  aotion  against  them  thereon  by  establishing  the  folaity  of  such  al« 
fidavit    Murphy  v.  Mtmiandon^  279. 

!»  Oarxxshmknt  or  Exncrr  Wages  nr  Ajiothkb  Statb.— Wages  das 
and  payable  in  thia  state  to  the  employee  of  a  railroad  corpocatioat 
fssident  and  doing  businesa  here,  and  here  exempt  from  ezeostifla 
oannot  be  garnished  in  another  state,  so  as  to  defeat  the  ezamptioa 
lawa  of  this  state.    liUnok  eie.  R.  B.  Co.  r.  SmUh,  661. 

Il  Sitds  ov  Dxbt  roB  Pubposb  or  Oabnishmxht  is  in  the  state  in  wfaidi  Htm 
debtor  and  oreditor  are  both  resident,  and  in  whioh  the  oootraot  ereati^f 
the  debt  was  made,  and  is  payable.  llUnolB  ««&  iL  iL  Oow  t.  Antf^ 
661. 

4i  A  CoirirTT  Is  Nov  Subjbot  to  Oabbibhmbxti.    Biggbi  ▼•  EUMardt  IIIL 

BL  Cobforatb  Stook  Cajihot  Bb  Attaohbd  ob  Sobjbotbd  to  a  Oab- 
HISHBB  Pboobss  unless  the  authority  for  that  purpoee  is  expreedy  con- 
ferred by  statute,    iirmoar  etc  BoMngOtKr,  8L LouU NaL  Baaik^  69L 

6L  ATTAomiBNT  or  Stook  or  a  Fobbiob  Cobfobaxioh  ia  not  poesible  in  His* 
souri«  because  as  to  suoh  oorporation  there  can  be  no  oomplianca  with 
the  statutes  of  the  state  requiring  the  sheriff  to  leave  with  the  seorstaiy 
of  the  oorporation  a  copy  of  the  writ^  and  also  of  his  return  of  the  eoDSi 
oution,  after  auch  shares  have  been  sold.  Armnmr  c<6  BaMeg  Oa  t. 
8U  Louie  NaL  Bank,  691. 

|»  CoRPORATioBs.— Stock  OBBTinoATBS  Abb  Orlt  thb  Evidbhob  or 
OwKBRSHip  or  Stock,  not  the  stock  itself.  Therefore  shares  of  stock 
in  a  foreign  corporation  cannot  be  attached  by  levying  an  attaoh- 
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■Mttt  on  the  eertificates  of  raoh  itock  in  the  state  where  salt  is  hronghlp 
^rm&Hr  <l&  Bankmg  Co.  ▼.  Si,  Louis  NaL  Bank,  691. 

Attaghmmht  Is  Not  Pbisomsd  to  Uayb  Bbkm  Abahdombd  froutho 
iftot  that  the  writ  under  which  it  was  levied  was  directed  to  be  retuned 
and  a  new  writ  issned  under  whioh  a  second  levy  was  made  on  the  sam* 
froperty.     WHgkl  t.  Weaikeimer,  269. 

flee  AmnawMEMT  nm  Bbneiit  or  CRBDirom,  6|  Hoiunas^  & 

ATT0R14  E  Y-GENERAL. 
See  OoiTRTS,  8,  4. 

ATTORNEYS. 

BnDiKCi^  8;  Falsi  Impbisonmbht,  3;  iNBioncxn;  1|  Jusoiiiiii^ 
9,10. 

AUCTIONS. 

1*  Avcnomat  Is  Lublk  fob  Sbllikq  thx  Paopbbtt  of  Anotbxb  nnless  ho 
can  show  some  other  excuse  or  jastiiication  than  his  good  faith  and  his 
ignorance  of  the  true  owner's  title.     Robinson  y.  Bird,  496. 

&  GoNDinoNAL  Sali.— An  Aobbkmkmt,  Pubpobtino  to  bb  ▲  Lbasi^  bo* 
tween  the  owners  of  property  and  another,  and  stipulating  that  the 
latter,  for  the  use  of  certain  personal  property,  had  paid  a  specified 
sum  as  rent^  and  would  pay  a  further  designated  sum  monthly  until 
such  time  as  the  sums  so  paid  should  amount  to  another  sum  specified, 
after  which  such  property  should  belong  to  the  lessees,  but  that  in  de- 
fault of  payment  such  lessors  might,  without  demand,  take  possassiov. 
of  such  property,  does  not  give  the  lessees  any  title  which  they  can 
mortgage  to  the  prejudice  of  the  lessors.  If  a  mortgage  is  made,  and 
thereafter,  by  the  direction  of  the  mortgagee,  the  property  is  sold  by 
an  auctioneer,  he  is  answerable  to  the  owners  for  its  conversion  if  the 
lessees  were  in  default  at  the  time  of  such  sale,  and  therefore  had  no 
right  to  the  immediate  possession  of  the  property.  It  is  not  material 
that  the  auctioneer  was  mistaken  as  to  the  ownership  of  the  property 
if  the  owners  had  not  contributed  to  such  mistake  otherwise  than  by 
•Btering  into  the  agreement  and  giving  the  lessees  possession  tfaero- 
widsr*    BMmm  t.  Bird,  495. 

AWARDa 
See  Abbitbatiov. 

BAILllSNT. 

!•  A  GBATiTiTOlm  Baiudb  Is  Liablb  only  tor  fraud  or  such  grots  nsgllgOBot 
as  amoonts  to  fraud.    Bibemia  Building  Assn,  v.  McOrath,  92S, 

%  OBATViTOim  Bailbb— Offiobb  nr  OoBPOBAnoir. — ^A  treasurer  or  direetor 
in  a  oorporation  may  become  a  gratuitous  bailee  by  serving  without 
oompeosation  and  liable  only  for  fraud  or  gross  negligenoe  amounting 
to  fraud,    ffibemia  Building  Attn.  v.  McOrath,  828. 

8l  ORATOiToas  Bailbb— Tbbasubbb  of  Building  AssociATioir  reoeiving 
BO  pay  for  his  services,  though  giving  a  bond  for  their  faithful  perform« 
mom,  is  a  gratuitous  bailee,  and  is  not  liable  for  the  loos  of  money 
paid  by  him  in  good  faith  for  stock  withdrawals,  without  an  ezamm« 
Btion  of  the  minutes  of  the  association  to  ascertain  if  the  board  of 
directors  had  acted  upon  suoh  withdrawals,  whon  the  order  upon  whioh 
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IIm  money  !•  paid  !■  drawn  in  the  unal  fonn,  algniad  by  11m 
and  payee,  and  atteeted  by  the  aeoretary,  ae  reqniied  by  tlM  by4ft«a  «f 
tte  aeeoeiationi  nor  doea  it  make  any  differenee  that  be  paya  tba 
te  snob  aeoretary  inatead  of  the  payee  named,  if  be  baa  no 
aaapeot  hia  diihoneaty,  and  it  ia  uaoal  and  enitomary  to  pay  eneh 
to  him  for  the  members  of  the  awooiation.  fTAemaa  BuHdk^AMam,  ttflL 
Ik  Xn  Saui  ov  Pbopibtt  bt  a  Bailu  ior  Hisb  in  poeameii 
tiioogb  to  nn  innoeent  porehaaer,  doea  not  veat  the  title  of  tlio 
The  mle  that  where  one  of  two  innocent  peraooa  most  anlte 
aboold  fall  on  him  whoee  aot  or  omimion  made  the  loaa  poH&hia  ii 
inapplioahle.    MiUer  Pkmo  Ool  ▼.  Parier,  87S. 

See  OoTurAVor,  A,  6;  PLBDOii 

BANK& 

L  Qmiaim  TnAinuxniMO  Bubuubb  at  Hd  Owh  Bask.— A  peraon  faaa  m 

perfect  right  to  transact  his  own  bnsineea  at  the  bank  d  which  be 

k  an  officer,  and  in  such  transaction  his  interest  is  adrerse  to  the  bank 

and  he  represents  himself  and  not  il    MathamU*  NaL  Bank  t.  LamUg 

770. 

i,  TBAMSAonoir  BRwnur  Bahk  ahd  Its  Omon— Nonon  to  Omen 
AM  Nonna  to  Bahk. — When  a  Tioe-president  of  a  bank  offen  it  a  note 
of  which  he  is  the  owner  for  disconntt  and  the  bank  diacoonts  the  notsb 
placing  the  amoont  thereof  to  his  credit  withoat  knowledge  on  the  part 
of  the  bank  president  or  of  any  of  its  other  officers  of  facts  affreting  the 
consideration  for  the  note,  the  bank  is  not  chaigeaUe  with  notice  cf 
inch  nncommnnicaied  facts  affecting  the  title  to  the  note  and  rendering 
it  inralid.    MerehanU*  Nat,  Bank  t.  Lowtt,  770. 

See  C0SPORAT10N8,  11;  Ebtoppel^  2;  Gira^  SL 

BENEFIT  SOCIETIES. 
See  iHSUBANoa,  9-16. 

BEQUEST. 

Wills— BiQunr  or  Pbbsonaltt— Construction  or  Word  **HsiBfl."— Ib 
a  beqnest  of  personalty,  the  word  "heirs'*  Bignifies  heirs  as  asftfrtainfi! 
by  the  statute  of  distributions.    OUmor'M  BttaU^  85fti 

See  CHARrnxa,  2. 

BELLS  AND  NOTES. 
See  Neootiablb  Instbukbnti^  L 

BILLS  OF  EXCHANGE. 
See  NsaoTiABLB  iNarRmqam. 

BILLS  OF  LADma 
See  Kailboaimi^  17. 

BILLS  OF  SALE. 
See  RspLKViMy  L 

BLANKS. 
See  KaooTZABU  IvaxBuiaunni^  IL 
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BOABDERa 
8m  Likksbpbb%  %  H 

BONA  VWn  PURCHASBBa 
8m  MsaHAMio's  Lour,  IL 

BONDa 
1|  Baiuiiht*  8;  BxaoinoK  m  AnonBiM^  %  4$ 

BURDEN  OF  PROOF. 

ODmiaor,  8|  lfnHAino'8  Lmr.  17;  Mobtoaoh^  4|  TArmmn.  % 

Rin.BOAPiH  28;  Wilu^  16^  19-81. 

BY-LAW& 

8m  COHPOBATIOlCa,  4L 

CAPACITY. 
8m  Wilu^  2-7. 

CARRIERa 
CSomraornro— Biommio  ov  Liabilitt  0F.~Th«  liability  of  a  MoiiMliiif 
•wriar  doM  not  begin  and  the  duty  of  the  fint  earrlor  k  doI  Mmplttod 
utO  tlioro  bM  been  an  aotnal  delivery  to  tb«  MonMtlag  Mifiii; 
Vmmatta  ▼.  OtMinU  S.  B.  Go.,  823. 

8m  Railboads,  4-6,  19,  20. 

CAVEAT  EMPTOR. 
8m  BzMunoH,  5;  Judicial  Salu;  Pumo  Lavb%  ^ 

CAUSA  MORTia 
See  Gifts,  1. 

CEMETERIES. 
8m  00IP0BATI0N8,  1;  Municipal  C0RP0BA9nini%  C 

CENSUa 
8m  CoMfnrruTioNa,  a 

CERTIPICATBa 
ARAflmmii  7t  OomrAHor,  10;  Iksubahoi^  ^  10|  FrauB  Loa% 

CERTIFICATES  OF  DEPOSUL 
SmGiits,  a 

CERTIFIED  COPDEa 
8m  Btxdbnoi,  6;  JuDQifsan»  7t  a 

CERTIORARL 
8m  Courts,  1. 


OHAHCB  VERDICEBL 
8eeTBiix^4. 

OHANOB  OF  YBBTUK 
SeePBOcna^  I. 

CHARACTER. 

CHARITIEa. 

!•  ATtamwoR  Bdugational  Purfosbs  is  %  good  diarltelilo  tnul^ 
IIm  bsBflfits  of  tho  gift  are  ooofined  to  a  partioalar  looalilj  or mIl 
T.  Chapmam^  602. 

%  A  Devise  and  BEQcrssT  of  the  testator's  property  for  iho  iMndit  «l  tto 
inhahitante  of  East  Dennia  and  vioiaity,  for  edneatiooal  pozpoaa^  €■•- 
third  of  the  property  to  be  appropriated  for  a  building  co  be  locatod  om 
Qniret  Neok  in  Bast  Dennis,  and  the  other  two-thirda  to  be  for  tiia 
mpport  of  sneh  institntion,  and  the  wholo  to  be  under  the  ozdiiahro 
oontrol  of  the  tnhabitanta  of  Qnivet  Neck,  Is  a  good  gift  to  eharity. 
Sean  ▼•  Chapman^  602. 

ti  WzLLB.— A  derise  to  a  pastor  of  a  ohnreh  will  not  be  deemed  bbaiitaUe 
BMraly  from  the  nature  of  the  professional  charaoter  of  sue  ^Mviaes^  Im 
the  abeenee  of  any  evidence  tending  to  fasten  upon  him  a  tmil  lor 
•ither  religions  or  charitable  purposes  he  is  entitled  to  ndi  gift  ia  bb 
own  right    HodneU*»  Egtaie,  861. 

L  Out  iok  ▲  Sriczno  Charitablb  Pubfou  Will  kot  Fin  floft  Win  m 
A  Tmvwom,    Sean  t.  Chapnum,  602. 

CHARTEB& 
See  CoBSOBATioira,  4L 

CHATTEL  MORTaAGBS. 

broanMBMn  CoxTRAoir— Nicsssitt  ior  RaooRDora^A  reoeipl  tutai  bf 
the  mortgagee  and  vendor,  from  the  mortgagor  and  Toados  of  orttK 
which  redtea  that  inch  oattle  are  subject  to  a  prior  mortgafo  widcb  Ike 
vendor  will  havo  released,  or  return  the  mortgage  to  tlM  Tandeo  aad 
oaaoel  the  aale^  but  which  is  not  referred  to  in  the  mortgafo  fonna  ■• 
part  thereof,  and  is  an  independent  contract  which  need  not  be  reeorded 
for  the  purpose  of  imparting  notice.    Natkaal  Book  T«  Jforria.  714. 

See  KoTiai»  1-3;  Tbotkb. 

CHURCHES. 
See  Chauthi^  8. 

CIVIL  RIOHia 
See  RA^■BflADi^  1,  8L 

CODIdLEL 
See  Wills,  28. 

COLLATERAL  ATTAdL 
8m  AmmMMMMT  worn  Bxkxht  ov  CBBDiroBOi  6;  JuDaiiiiii^  1%  11|  Fl» 

OIBS,  I. 
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COLLATERAL  SE0UKIT7. 
8m  PATKBin;  1;  Plidqi;  Tbusii^  & 

COMMON  CARRIERS. 
See  Cakrixba. 

COMMUNITY  PROPERTY. 
See  Husband  and  Wm^  tt. 

CONFESSION  OF  JUDGMENT. 
See  TwaarsB,  8. 

CONFLICT  OF  LAWa 

Tmm  PkuoD  W  Majoutt  of  penooa  bringing  gmt  mwt  W  MMed  Moord* 
kig  to  liie  Uwe  of  the  foram,  Uioagh  they  raeide  is  —other  state. 

See  Coimuoifl^  1|  Imsvbaiio^  11. 

CONSIDERATION. 

8m  Aiuamwy,  t|  Ooimu€n»  6;  Cobpobatioms^  10)  E?n>nr€%  10) 
1!bavd)  Hobbavp  akb  Wm,  11)  NaaoriASLi  IiraTBU]iBm»  I,  SL 

CONSOLIDATION. 
See  CoBPOBATiOMs,  26L 

CONBTITUTIONa 

1«  GuxRiTuviuiiAL  Law— LsoiBLATrni  Appobtionmxiit— EQUAurrovPop- 
irLATiov.— Under  e  constitutional  proviiion  that  the  state  legisUtore 
shall  redistriet  the  members  of  the  senate  and  assembly  aooording  to  the 
iiiimber  of  Inhabitants,  snch  districts  must  be  as  nearly  equal  in  popnla- 
tioa  as  other  oonstitntional  requirements  will  permit^  and  the  require- 
■mdI  ae  to  equality  of  population  in  each  district  ii  just  as  applicable  to 
two  or  mors  assembly  districts  in  a  single  commnnity  as  to  an  aasembly 
district  oomposed  of  two  or  more  counties.    8taU  t.  CuwniMf^m^  27. 

%  OoNanrunoNAL'  Law— Lkqislatiyi  Appobtionmkht— Basis  or  Pofula* 
Tioir.  —  A  constitutional  provision  that  the  legislature,  at  its  first  ses* 
sion  after  the  taking  of  a  state  or  federal  eensni,  shall  reapportion  and 
tedistrict  the  members  of  the  senate  and  aasembly  according  to  the 
number  of  inhabitants,  fixes  the  population  of  the  last  censns  as  the 
basis  of  apportionment.    StaU  r.  Cunningham^  27. 

IL  OtmsTmrrTOKAL  Law— Lbgislatiyb  Apportionmbht. — When,  nnder  a 
constitutional  provision  that  the  apportionment  of  the  state  into  senate 
and  assembly  districts  shall  be  according  to  the  number  of  inhabitants, 
and  that  the  districts  are  to  be  bounded  by  county,  precinct,  town,  or 
ward  lines,  and  be  in  as  compact  form  as  practicable,  it  is  found  diffi* 
suit  to  divide  a  city  into  districts  with  an  approximate  equality  in  the 
number  of  inhabitants,  compactness  in  form  of  the  districts  being  of 
less  importance,  may,  to  some  extent,  yield  to  secure  a  nearer  ap- 
l^roaefa  to  equality  of  representation;  but  it  can  never  be  made  to  yield 
in  aid  of  securing  inequality  in  representation.    State  v.  Cunningham^  27. 

See  CoBTOBATioMa,  10;  Courts;  Eminknt  Domain;  Eyidskci^  0;  Lbqisla* 

TURK,  1,  2,  5;  Statutks,  6,  9,  10. 


CHAlffCB  VERDIdSL 
8eeTBiix^4. 

OHAHOB  OF  YBBTUK 
SeePROCBBfly  i. 

GHAKACTEB. 
Am  Bvidsroi^  4;  Hoiociiii^  l-4i 

OHABinES. 

!•  A  Ttamwcm  BmjciTioirAL  PuRPosia  u  %  good  oharitablo  traal^ 
IIm  bsBflfits  of  ^0  gift  are  ooofioed  to  a  partioiilar  looalilgr « 
T.  Chapman^  602. 

&  A  Devise  and  BEQcmr  of  the  testator's  property  for  iho  bmsftlcf  tto 
inhahitanta  of  East  Dennia  and  ▼icinity,  for  edneataooal  pmpoaa^,  «■§- 
third  of  the  property  to  be  appropn&ted  for  a  bailding  m  bo  looatad  «■ 
Qairet  Neck  in  Bast  Dennis,  and  the  other  two-thirda  to  be  for  tlie 
mpport  of  aneh  institntion,  and  the  whole  to  be  nndor  the  ozeliiaifo 
oontrol  of  the  inhabitants  of  Qaivet  Neck,  Is  a  good  gift  to  eiiariiiy. 
Sean  t«  Ckapmanp  602. 

ti  WzLiA-^A  deTise  to  a  pastor  of  a  chnreh  wiil  not  be  deomad  ebaritaUs 
merely  from  the  nature  of  the  professional  charaoter  of  ttM  jmwimtk  1m 
the  abeenee  of  any  eridenee  tending  to  £saten  npon  hfan  a  tnul  for 
either  religions  or  charitable  purposes  he  is  entitled  to  ndi  gift  is  Ui 
own  right    ffodneU*9  EtlaU,  861. 

4.  Out  iob  ▲  SrEcznc  Chabitablb  P(7bpo8b  Will  kot  Fan  BOft  Wiar  m 
A  Tmuwom,    Btan  ▼•  Chapnum,  502. 

OHARTEB& 
8oe  CoBSORATiOBn^  4. 

CHATTEL  MOBTaAGBS. 

iMimnmmtn  CoxTRAor— Kicusitt  iob  B«»u>ora— A  reoeipl  tutai  bf 
the  mortgagee  and  vendor,  from  the  mortgagor  and  Toadoa  cf  aattK 
which  redtea  that  aneh  oattle  are  subject  to  a  prior  mortgafo  widcb  lbs 
Tondor  will  have  released,  or  return  the  mortgffga  to  tlM  Tendeo  aad 
oanoel  the  sale^  but  which  is  not  referred  to  in  the  mortgage  ioRBa  na 
part  thereof,  and  is  an  independent  contract  whieh  need  not  be  tooorded 
for  the  purpose  of  imparting  notice.    Natiomd  Rotik  T.  Jforria.  714. 

See  KoTi(»,  1-3;  Tbotsb. 

CHUBCHBS. 
See  GHAumi^  8. 

GUVIL  BIQHia 
See  Railboaim^  70  81 

OODIOHJEL 
See  Wills,  28. 

COLLATERAL  ATTAdL 
IOB  Bxkxht  or  Orbditob8,  5;  JuDOMnrai^  \%  \\%  Fl» 

ous,  I. 
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COLLATERAL  SECURIIT. 
8m  PATKBin;  1;  Plbdgx;  Tsu81%  & 

COMMON  CARRIERS. 
See  Gakrixba. 

COMMUNITY  PROPERTY. 
Sea  Husband  ahd  Wm»  tt. 

CONFESSION  OF  JUDGMSNTL 
SeeTjU78Ta»  8. 

CONFUCT  OF  LAWa 

Iks  FMwd  OV  MAJOBiTr  of  penooa  bringing  tnit  mwt  W  mMM  Moord* 
log  to  IIm  Uws  of  the  lorani»  Uiongh  thoy  raoido  is  —othtr  ttatib 

8m  Coimuon^  1|  Issobaho^  11. 

CONSIDERATION. 
Bm  AiMMiw,  t|  Coirnu€n»  6;  Cobpobatiomb^  10)  E?n>nr€%  10) 

IkAV]>|  HOVBARP  AKB  Wm»  11)  NaOOTIABLl  IiraTB17]IBm»  1,  SL 

CONSOLIDATION. 
8m  CoBSOBATioiia,  26L 

CONBTITUTIONa 

!•  OomuTUTiujiAL  Law— LioiBLATrni  Apportionmxiit— EquauttovPop- 
ITLATiov. --Under  a  constitutional  proyiaion  that  the  atate  legiaUtnre 
■hall  rediatriot  the  membeia  of  the  aenate  and  aaaemblj  aooording  to  the 
mmber  of  inhabitanta,  anch  diatriota  muat  be  aa  nearly  eqnal  in  popnla* 
tioa  M  other  Mnatitntional  requirementa  will  permit^  and  the  require* 
■mbI  m  to  equality  of  population  in  each  diatriot  ia  juat  m  applicable  to 
two  or  more  aaaembly  diatricta  in  a  aingle  oommnnity  aa  to  an  aaaembly 
diatriot  Mmpoaed  of  two  or  more  obuntiea.    State  t.  Cfunnmgham^  27. 

&   ObNWlTUTlONAL-  LaW— LXOULATITK  APPORTION MKHT—Ba8I8  OP  PoPULA* 

noir.  —  A  conatitutional  proviaion  that  the  legialature,  at  ita  firat  aea- 
■ion  after  the  taking  of  a  atate  or  federal  Mnaua*  shall  reapportion  and 
fodiatriot  the  membera  of  the  aenate  and  aseembly  according  to  the 
number  of  inhabitanta,  fizea  the  population  of  the  laat  oenana  m  the 
baaia  of  apportionment.  State  ▼•  Cunningham^  27. 
iL  OoBanTUTTONAL  Law — Lngislatitx  Apportionmbnt. — When,  nnder  a 
eomatitntional  provision  that  the  apportionment  of  the  atate  into  Mnate 
and  aaaembly  diatriota  ahall  be  according  to  the  number  of  inhabitants, 
■ad  that  the  districts  are  to  be  bounded  by  county,  precinct,  town,  or 
ward  linear  and  be  in  aa  compact  form  aa  practicable,  it  is  found  diffi- 
onlt  to  diride  a  city  into  districts  with  an  approximate  equality  in  the 
Bttmber  of  inhabitanta,  compactness  in  form  of  the  districts  being  of 
len  importance,  may,  to  some  extent,  yield  to  secure  a  nearer  ap- 
l^roaefa  to  equality  of  representation;  but  it  can  never  be  made  to  yield 
is  aid  of  securing  inequality  in  representation.    St€Ue  t.  Cunningham,  27. 

8m  CoBPOBATioNa,  JO;  Courts;  Eminent  Domain;  Evidbnc^  0;  Lbqula* 

TURK,  1,  2,  6;  Statutks,  6,  9,  10. 
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CONSTITUTIONAL  LAW. 
See  OoNsrrrunoHs;  Courts;  LaoxsLAnrBSi  8r 

CONTINUANCE 
See  Aonoiia,  1;  Afpxh*  X 

CONTRACTS. 
1.  CoNruor  of  Law»— Aorbxmbiit  to  Fobm  a  CoKFOSLATam^  sr  Wwa 
Lawh  Cohstsubd.— Where  speoifio  perfomfaaoe  of  *  oontnel  to  foim 
*  corpormiioii,  whioh  it  finally  organized  onder  the  Uws  of  iietiier 
■tate,  it  eonght  in  the  state  in  which  the  oootraot  wne  made^  in 
which  ita  mhject  matter  is  sitnated,  and  in  which  it  ia  to  be  perfomiedv 
and  there  ia  nothing  to  show  that  the  parties  intended  that  the  oi^g^aai- 
ntioii  should  be  effeoted  under  the  laws  of  any  other  states  the  oonl 
will  be  interpreted  in  the  light  of  the  oonstitntion  and  laws  of  tbo 
in  whioh  the  soit  is  brought.    OarreU  ▼.  K<mmu  CS^OM  JCm.  Ga.,  TIJL 

&  OOMTKAOT  QUARAWrSMUHQ  THAT  A  HSATSK  ShOOLD  GhTB  BsTIBB  SaTB- 

rAonoN  in  its  operation  and  that^  should  it  proye  unsatiafaetoryt  after  n 
fair  and  reasonable  trial,  it  should  be.  remoTod,  ia  not  oomplied  with  by 
oonstrueting  a  heater  of  the  dimensions  and  materials  stipulated  for  te 
the  oontraetk  if,  notwithstanding  such  contract^  the  other  party  ia  aot 
satisfied  with  it.  It  is  not  sufficient  that  it  is  satisfaotocy  to  others^  or 
that  he  ought  to  be  satisfied  with  it,  provided  his  dissatlsfaolioai  is 
genuine  and  notoaprioious  nor  dishonest.  Adanu  SatUator  eCe.  ITorfct  t. 
Sckiiader,  88S. 

SL   A  CONTBAOT  TO  COV8TBUOT  A  E^BATBR  TO  THX  SATlB#AOnOH  OV  A  PaBTI; 

on  his  death  before  the  heater  has  been  tested,  is  not  oomplied  with  If 
the  heater  is  not  satisfactory  to  bis  executor  and  deWsee  by  when  it  is 
tested.    Adasm  BadkOor  etc  Work§  ▼.  Schnader,  893. 

i.  Count  ACT  That  a  Hkatsb  Shoxtld  Hatb  a  Fair  aho  BsAaoiiAHfl 
Trial  oontemplatee  a  trial  by  the  householder  under  the  anpenrisien 
and  attendance  of  the  ordinary  household  servants.  It  ia  not  erpuotod 
that  he  will  daily  employ  skilled  plumbers  and  engineers  to  operate  ilk 
Adamt  Radiator  tie.  Works  ▼.  Schiuxder,  893. 

IL  Whsn  Sbtbrablb.— If  the  part  to  be  performed  by  one  party  oeB> 
sists  of  seyeral  and  distinct  items,  and  the  price  to  be  paid  by  tfao 
other  is  apportioned  to  each  item  to  be  performed,  or  is  left  to  be  iss* 
plied  under  the  law,  such  a  contract  will  generally  be  held  to  be  seve^ 
able;  but  if  the  consideration  to  be  paid  is  single  and  entire,  the  oontimet 
must  be  held  to  be  entire,  although  the  subject  thereof  may  oonsisk  ef 
seyeral  distinct  and  wholly  independent  items.     FuUmer  t.  Potui,  88L 

6ii  Partus  in  Pari  Dbuoto.— If  a  oontract^  otherwise  unobjeotionabk^ 
is  prohibited  by  a  statute  which  imposes  a  penalty  upon  one  of  the 
parties  only,  the  other  party  is  not  in  pari  delicto,  and  he,  upon  diaaflina- 
ing  the  contract^  may  recover  atcainst  the  party  upon  whom  the  penally 
ia  imposed  for  any  money  or  property  which  haa  boon  advanoed  upon 
■nob  oontraot.    Bond  v.  MorUgomarff,  119. 

y«  Whbx  Void  Aa  Aoaiust  Public  Poliot.— If  n  oontraot  ia  of  aooh  a 
nature  that  it  cannot  be  carried  into  execution  without  reaohing  be- 
yond the  parties,  and  exercising  an  injurious  influenoe  ovor  the  oouh 
munity  at  large,  everyone  has  an  interest  in  its  supprsssion,  and,  fnm 
n  due  regard  to  the  publio  welfare,  it  will  be  deoland  foid.  Snoh  f . 
Cooper,  79a 
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••  Wan  Void  is  AoAiHflrr  Pubuo  Poxjot.— ContrMli  am  agAlml  pub* 
Ue  polieyt  and  itkenfcn  roid,  whenever  their  aubjeet  matter  tenda 
to  prodnoe  iiijnstice  <MroppreBeioii»  restraint  of  liberty  or  of  legal  righl^ 
to  obetmct  or  pervert  the  adminiatration  of  the  law,  to  interfere  with 
or  control  ezecntive,  legislative,  or  other  official  action;  or  to  prevent 
oompetition*  whenever  [a  statnte  or  any  known  role  of  law  requires  11 
Broob  V.  dxfper^  708. 

tl  Ck>irTBAYSNi]ro  8tatuti8,  Invaliditt  OF.^An  agreement  which  die* 
doaes  an  intention  to  contravene  a  statute,  in  frand  of  the  pnbUo^ 
or  to  the  injory  of  private  parties^  savors  of  a  conspiracy,  and  is 
▼ioioas  and  unenforceable.  If  such  an  intention  is  once  found  to  eziali 
the  law  cannot  presume  that  the  agreement  is  without  the  efiect  intended 
by  the  parties^  in  order  to  confer  upon  it  the  quality  of  anforoeabilitj* 
BrookB  Y.  Cooper^  798. 

101  €)oKTBAur  Is  Not  Eniobosablb  Which  Covtbatbhis  ths  Pouot  or  a 
BTATiiTi.^The  policy  of  a  statute  requiring  "  the  governor,  oomptroUeri 
and  secretary  of  state,  or  a  majority  of  them,"  to  designate,  every  yeari 
tho  newspapers  which  are  to  publish  the  laws  in  each  county^the  se* 
lootioB  to  be  earned  out  on  such  a  basis  that  the  publication  may  bs 
aaade  in  the  newspapers  having  the  largest  circulation,  and  in  as  many 
nowspapers  belonging  to  each  of  tlie  two  leading  political  parties  of  the 
oonnty  as  there  are  representatives  from  such  county  in  both  branches 
of  the  legislature— is  contravened  by  an  agreement  in  which  the  pro- 
prietors of  two  newspapers,  both  of  which  belong  to  one  of  the  two  leading 
political  parties  of  a  certain  county,  stipulate  that  "  there  shall  lie  no 
antagonism  between  thom  in  their  efforts  to  obtain  the  business  of  the 
poblioation  of  the  laws  of  the  state  for  their  respective  newspapers'* 
during  a  specified  period,  and  that  "  in  case  of  the  designation  of  either 
paper  to  publish  the  laws,  the  net  amount  received  for  this  service^ 
after  paying  the  expenses  of  the  said  publication,  shall  be  equally 
divided  between  the  two  newspapers."  Such  a  contract  on  ita  face  as* 
■nmes  to  control  the  manner  in  which  the  selection  of  the  newspapers 
shall  be  made,  and  virtually  attempts  to  dictate  to  the  public  body 
appointed  by  law  to  administer  the  statute  a  course  of  action  inoonsist- 
ont  with  those  provisions  which  designate  the  objeots^  purposes^  and 
policy  of  the  legislature.    Brooks  v.  Cooper^  798. 

8so  AxTAOHiuDiT,  3;  Chattel  Mobtoaois;  Cobpobaxiohs,  9^  IQt  Sl-Sli 
Damaobs^  Is  Bqititt,  8»  4;  Husband  and  Wm,  0,  8;  Mistaki^  1| 
MvHioiFAL  CoBPOBATiOBa,  16}  NoTioB,  2;  RAn.BOADS^  17|  Salmi 

WlLU^fi. 

comrBRSioN. 

See  AnonoMB,  2;  Tbovbb. 
OONYSTANCBS. 

8SS  DbIMS  FbAVDVLBMT  OoBTBTABOBSI  MOBXaAlQHb 

CORPORATIONS. 

L  OoBFORATioir,  Whxthbb  Public  ob  Pbivatb.— A  corporation  whose 
members  are  to  consist  of  all  persons  having  burial  lots  in  a  specified 
osmetsiy  who  shall  notify  the  clerk  of  their  acceptance  of  the  act  creat- 
ing it^  and  which  is  made  subject  to  the  provisions  of  the  statutes  of  the 
state  relating  ehiefiy  to  private  cemetery  companies,  and  which  is  giveo 
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the  Mtme  rights,  and  anbjected  to  the  uuat  dotiev  and  llabiBQai  h  Ai 
mnnicipality  by  whieh  the  cemetery  had  been  otmed  aad  manage^  ii  % 
firiTmte  eorporatioiu    Moutd  Bbpe  CemHery  ▼.  Boiiomf  61S. 

%  MnrniQS  ov  Stooxholdxbs— Whirs  Should  Be  Hklol — XSndmt  a 
■tatnte  proTiding  that  articles  of  aasociatlon  shall  state  the  ettj 
and  county  in  which  a  corporation  is  situated,  the  aete  of  the  bo^ 
porato  itself,  such  as  elections  of  directors,  votes  to  inereaai 
the  stock,  and  other  meetings  of  the  stockhdldersi,  should  take  plaoe  ■! 
the  home  office.    Mimmri  Lead  Mm,  etc  Co.  y.  Beinhard,  74ff. 

t.  UcKTiMoa  ur  FoBXiaH  ConBTBr. — When  there  is  no  prohibitorj  stetei^ 
and  all  of  the  shareholders  give  their  consent,  their  acts  at  a 
of  the  oorporation  held  in  a  foreign  jurisdiction  are  valid. 
Lead  Mht.  etc  Co.  t.  Beinhard,  746. 

4  MiBTiMos  Di  FoBXioir  JuBisDicnoK.— The  directon  of  a 

may  hold  meetings  and  transact  business  in  another  state  tmlaaa 
eontrary  is  expressly  provided  for  by  the  charter,  by-lawa,  or  tbe 
•ral  laws  of  the  state  under  which  the  corporation  is  oi^ganiiad.     Jfli- 
mmri  Lead  Mbu  eie.  C6.  y.  Reinhard,  740. 

9k  Mbkhho  Hbld  nr  Fobbiqh  JuBiBDionoir. — AH  of  the  stoekholdbn  aad 
directors  of  a  domestio  corporation  may  hold  a  meeting  in  a  fua^ga  Jap 
lisdiction;  and  their  action  there  in  making  a  contract  for  the  sale  ei 
the  oorporate  property  and  in  Erecting  the  presidient  to  ezeente  a  deed, 
and  his  act  in  executing  and  delivering  it  there,  are  as  valid  as  if  per* 
formed  in  the  office  of  the  domioBe  d  the  ompofatioD.  Mbmmri  Lead 
JCSa.  etcCkkw.  BeMard,  746. 

C  Whbit  Chaboxablb  with  Ejiowlbdob  or  Aoxbt.— Enowled|ee  aawisTly 
obtained  by  a  oorporate  agent  is  not  imputed  to  the  eorporatioB, 
the  oorporation  acts  through  such  agent  in  a  matter  in  wincfa 
formation  poesessed  by  him  is  pertinent.     Wiikard  v.  HenAc;  768L 

T.  Konci  TO  Officxb.— When  an  officer  of  a  corporation  ia  dsalzng  with 
it  in  his  individual  capacity  and  interest,  the  oorporatioo  ia  not  ehaige- 
able  with  his  uneommnnicated  knowledge  of  facta  derogatory  to  his 
title  to  the  property  which  is  the  subject  of  the  traasaetioo.  ifrrrkawii 
NaL  Bank  v.  LoeUt^  TIO, 

H  Aon  ov  Di  Facto  Oiucbbs  of  are  valid  as  regards  the  pobUe  aad  ttiid 
persons.    Bicharde  v.  Farmen'  etc  IfutUvte,  846. 

i.  OoBPOBATioifs  Abb  Liablb  Ufob  Comtbaoib  Madb  wr  sb  Fjoid  0M» 
CBB8  Thxbbot,  although  such  officers  are  subsequently  eaeted  team 
office,  on  the  ground  of  the  invalidity  of  their  eleotica.  JHolardt  v. 
Famure'  etc  Jnatiiute,  848. 

IQl  FioTiTious  Stock,  Illboal  Aqbxbmbbt  tob  lasai  ov.^A  par^  to 
a  contract  by  which  a  large  amount  of  paid-up  capital  stock  in  a  cor- 
poratioD,  to  be  afterwai*ds  organised  for  the  development  of  oertaia 
lands,  is  to  be  issued  to  him  in  exchange  for  his  equitable  rights  la 
options  on  those  lands,  and  for  his  services  ia  promoting  the  eorpo> 
ration,  cannot  procure  the  enforcement  of  such  contract,  where  it  is 
apparent  on  the  face  of  tbe  instrument  that  his  interest  in  the  land  aad 
his  services,  when  taken  together,  are  nothing  like  a  fair  equivalent  lor 
the  face  value  of  the  stock  which  he  is  to  reoeive.  Such  a  i  omtiasl 
eontravenes  the  express  provisions  of  the  constitution  and  statatee  of 
M&Bsoari,  as  well  as  the'  general  policy  of  the  law,  requiring  that 
the  aubacribers  to  corporate  stock  should  pay  in  money  or  money's 
worth.     OarreU  v.  Kansas  CUy  Coat  Mhu  C7<x,  713. 
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IL  ArBMaammr  to  Baxx  Stock  Vbocuked  ivr  MmBxramHTAtioir  ii 
▼otdaUe  only  and  oan  only  be  avoided  subject  io  the  righti  of  oreditofi 
where  there  ie  a  winding  np  order  or  a  voluntary  winding  np»  The  in- 
tarrcning  rights  of  creditors  and  other  stockholders  call  for  prompt  ao« 
tion  on  the  part  of  a  subscriber  who  seeks  to  avoid  liability  for  hk 
mbaeription  on  the  ground  of  fraud.     Howard  v.  Turner,  883. 

]&  LacDOB  XV  Sbkkiko  to  Avoid  a  Subscription  to  Stock  or  ▲  Bakk 
on  the  ground  that  it  was  procured  by  misrepresentation  is  fatal  to 
tiM  right  of  rescission.  This  rule  wss  applied  when,  after  a  subsorip* 
tion  to  stock  of  a  bank,  it  failed  and  a  scheme  was  devised  for  its  reor- 
ganisation, and  the  subscriber  participated  in  the  proceedings  looking 
to  each  reorganization,  and  did  not  undertake  to  rescind  his  subserip* 
tion  until  after  suit  was  brought  on  a  note  given  thereon*  Howard  v. 
SrWiMr,  88a 

UL  Subscription  to  Stook  ov  a  Corporation  Madr  bt  DRmmANT  but  to 
whioh  he  signed  his  wife's  name  instead  of  his  own  because  he  had 
■ome  doubt  about  his  right  to  take  stock  in  such  corporation  is  enforce- 
able in  an  action  against  him.    Shieldt  v.  Caaey,  879. 

lit  Oafital  Stock,  Whrn  Trust  Fund. — ^The  capital  stock  and  other  prop- 
erty of  a  oorporation  constitute,  as  between  creditors  and  stockholders, 
n  tmst  fund  for  the  payment  of  the  debts;  and  if  such  property  has 
been  divided  among  the  stockholders,  leaving  debts  unpaid,  the  stock- 
holders are  in  equity  bound  to  refund.  Miuouri  Lead  MIn,  etc  Co*  v* 
Hemhard,  748. 

lie  Fkavdulknt  Conyrtanob— -The  fact  that  a  domestio  oorporation  at 
the  time  of  conveying  its  property  to  a  foreign  corporation  failed  to  pro- 
Tide  for  the  payment  of  a  single  contested  claim  does  not  raise  a  pre- 
mmption  that  the  sale  was  made  to  defraud  creditors  when  the 
oirenmstances  tend  to  show  that  there  was  no  actual  fraud  in  the  trans- 
notion.    Miaaouri  Lead  Min,  etc  Cfo.  v.  Seinhard,  746. 

IC  Tbanspbb  ov  Fropkrtt  bt— Rrmbdt  ov  Cbrditor  on  Exbootion 
PuROHABBR. — If  a  corporation  transfers  all  its  property  to  another  cor- 
poration n  creditor  of  the  transferring  corporation  has  his  remedy 
against  the  old  stockholders  or  the  new  oorporation  by  bill  in  equity; 
and  an  execution  purchaser  of  the  property  of  the  old  oorporation  un- 
der a  judgment  in  favor  of  such  creditor  is  entitled  to  be  substituted  to 
the  letter's  rights  only  to  the  amount  of  his  bid  with  interest,  ifit- 
90uri  Lead  Mm.  etc  Cc  v.  Seinhard,  746. 

17.  iNflOLVBNOT  ov  Crbditobb  How  Awbotbd  BT.^Tho  insolvsnoy  of  a 
corporation  does  not  j^er  se  abrogate  its  power  to  continne  the  man- 
agement of  its  assets.  It  may  continue  in  its  due  course  of  business 
so  long  as  there  is  a  fair  and  honest  prospect  of  redeeming  its  lortunei^ 
and  may  pay  off  debts  in  the  regular  course  of  busineas^  although 
a  part  of  the  creditors  are  thereby  deprived  of  their  seenrity.  Larrabee 
V.  Franklin  Bank,  774. 

18.  DiTiDBNDB,  BioHT  OV  AoHON  voR. — When  a  dividend  has  been  de- 
elsred  and  become  payable  according  to  the  terms  of  the  rote  declaring 
It  each  stookholder  has  the  right  to  demand  payment  of  the  proportional 
part  whioh  belcmgs  to  his  share  of  stock,  and  to  sue  the  oorporation 
for  it  If  it  does  not  pay  on  demand.  Ford  v.  Batthampiom  MMer  eic 
Ok,  462. 

Ill  CONSIDBRATION  VOR  THB  PrOMISB  OV  A   CORPORATIOV  TO  PAT  A  DlTI- 

DBND  Is  Not  Required. — ^The  cause  of  action  in  favor  of  each  stock- 

AM.  St.  Rbp..  Vol.  XXXV.— 00 
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koU«p  aad  agaliMl  III*  corporation  does  not  arise  frooi  aay 
oontraol  between  the  corporation  and  iti  stoekbolden*  but  from  tkB 
tare  of  the  organintion  and  the  relation  of  the  etocUuddere  to  tfie 
poration  and  its  property.    Ford  ▼.  Eatthampitm  JhUtber  de.  Oou»  4fl8L 

flOl  ]>iyi]>uiD8»  RiouT  TO  Rbcino  Votb  TuKRsroB. — If  a  dhridead  hm 
been  deolared  by  a  vote  of  the  directors,  payable  at  a  fntnre  time^ 
the  Tote  declaring  it  may  be  rescinded  at  a  subsequent  meeting  of 
the  directors,  held  before  the  dividend  becomes  payable^  and  be£as«  the 
fttct  that  it  has  been  declared  has  been  made  public,  or  communicatwl 
to  the  stockholders,  or  any  fund  set  aside  for  its  paymenk  Ard  t« 
MoKthampioH  Bvbber  etc  Co.,  462. 

fl.  Ultra  Vibis. — A  Contract  Mads  bt  a  Gorfobatiov  Which  Is 
JJvuLWWUh  and  void,  liecanse  beyond  its  oorporate  powers,  does  not  bj 
being  carried  into  execution  become  lawful  and  valid.  The  proper 
remedy  of  an  aggrieved  party  is  to  disaffirm  the  contract  and  nan  to 
recover  as  upon  a  quatUmm  meruit  the  value  of  what  the  defendant  haa 
actually  received  the  benefit  of.  Brunsuridt  Gas  etc  Oo,  r,  UmUed  Oeu 
etc  Co.,  885. 

fi.  Ultra  Virv  Comtraot  Not  Bniobobabli  m  Bqurt. — ^A  oontnet  that 
a  oorporation  shall  issue  stock  as  fully  paid  up,  when  in  fact  the  psiy- 
ment  is  intentionally  fictitious,  is  uttra  viree^  and  therefore  not  enforee* 
able  in  equity.     OarreU  v.  KantoM  CUjf  Coal  Min,  Co,,  713. 

tS.  Contract  Ultra  Vmn,  Rkmsdt  Upon. — An  Kftra  etrei  oontraet  will 
not  be  specifically  enforced  in  equity,  nor  will  an  action  at  law  lao 
thereon;  but  if  it  has  been  partially  or  completely  executed  by  eitber 
of  the  parties  he  may,  by  proceeding  in  the  proper  oourt^  recover  to 
the  extent  of  the  benefit  received  by  the  other  party.  ChreemfiBe  Oomt» 
pre$$  etc  Co.  v.  Plantere'  Comprem  etc  Co,,  681. 

M.  Ultra  Virrs,  Plxa  ov,  Whrk  Not  Allowxd  to  Prbvail. — ^A  oorpora- 
tion which  engages  in  the  occupation  of  an  innkeeper,  assumes  the  lia- 
bility of  an  innkeeper  towards  a  guest^  and  receives  from  snch  guest  the 
oonsideration  for  that  liability,  cannot  repudiate  its  obligation  upon  tbn 
ground  that^  under  its  corporate  powers,  it  was  not  authorized  to  engage 
in  such  occupation.     Mages  v.  i^aeijic  Imp.  Co.,  199. 

IB.  Ultra  Virrs  Aorbrmrmtb,  Partial  Bxrcutioh  ot. — ^Whore  a  tem- 
porary injunction  has  been  issued  granting  the  prayers  of  a  bill  which 
has  been  filed  by  a  corporation,  asking  for  an  injunction  to  restrain 
another  corporation  from  resuming  the  control  of  its  business,  and 
thus  interfering  with  the  action  of  a  joint  committee  of  mansgement 
appointed  as  a  preliminary  to  the  execution  of  an  illegal  agreement  to 
oonsolidate  the  corporations,  and  also  for  an  account  of  moneys  reoeived 
by  the  defendant  corporation  from  the  time  when  it  resumed  control 
to  the  time  when  the  bill  was  filed,  it  is  proper,  before  a  final  decree 
disposing  of  the  case  is  entered,  to  order  an  acconnt  to  be  taken  of  the 
moneys  received  by  the  joint  committee  also,  in  order  that  it  may  be 
determined  how  much  the  parties  to  the  illegal  agreement  are  entitled 
to  by  reason  of  its  having  been  partially  executed  through  the  action  of 
such  committee.  To  enter  a  final  decree  without  ordering  such  an 
accounting  is  erroneous.  OreenvUle  Compreea  etc  Co,  v.  Planters*  Com* 
press  etc  Co,,  681. 

W^,  AoRXBMBNT  TO  CoNSDLiDATR,  Whbn  Ultra  Virb«. — An  agreement 
between  two  corporations  to  effect  a  consolidation  thereof  is  tUlra  vires 
and  invalid  unless  the  power  to  consolidate  is  expressly  conferred  by 
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ootponto  eliartan.  OreenvUle  Campn$$  €<e.  Cx  t.  PkmterM*  Cbm- 
eC&  Ctk,  681. 
FRAHCHm,  AssioxABiLiTT  ov. — A  gas  oompanj  pcMMMing  and  exeroit- 
Ing  the  right  to  lay  its  pipes  in  the  public  streets  cannot  sell»  lease,  nor 
assign  its  oorporate  rights  and  privileges  to  another  gas  company  wiUiout 
the  consent  of  the  legislatare.  Brunswick  Oas  etc  Co,  ▼.  Uniied  Oas  tie,, 
Co.,  885. 

Power  to  Purchase  Land  in  Akothkb  Stats.— A  foreign  corpora* 
iion  which  by  its  articles  of  incorporation  and  the  laws  of  the  state 
«r  country  in  which  it  is  organized  is  empowered  to  purchase,  hold. 
Mid  operate  mining  lands  in  a  certain  foreign  state  or  elsewhere,  may 
purchase,  hold,  and  operate  snch  mines  in  that  state  nnless  prohibited 
by  its  laws.     Miiwuri  Lead  Min,  etc  Co,  ▼.  Reinhard,  746. 

n.    CORPORATIOM    EXkCUTINO  A  LSASK  OV  It8  PrOPXRTT  WhICH  Is  VoID, 

becanse  it  had  no  power  to  give  snch  lease,  cannot,  though  possession  is 
taken  and  held  under  the  lease,  recover  the  rent  stipnlated  therein.  It 
may,  however,  recover  a  reasonable  rent,  and  the  lease  may  be  offered  in 
ovidence  as  an  admission  of  what  rent  is  reasonable.  Brwiswiek  Oaa 
tie.  Co,  V.  United  Oaa  etc.  Co,,  385. 
IOl  Plsadiho  Corporate  Existenck.— In  an  action  against  a  private  cor- 
poration  it  is  necessary  to  allege  its  corporate  character.  The  words,  "a 
corporation,'*  following  the  name  of  the  defendant  in  the  caption  of  the 
complaint,  do  not  dispense  with  the  necessity  of  averring  corporate 
existence.  The  want  of  this  averment  may  be  ui*ged  under  a  general 
demurrer  to  the  effect  that  the  complaint  does  not  state  facts  sufficient 
to  coostitute  a  cuu^e  of  action.  Miller  v.  Pine  Mining  Co.,  289. 
8««  AoENCT,  1;  Assignment  for  Bbnetit  op  Creditors,  12,  13;  ATTAOir* 

MENT,  6-7;  Bailments,   2;  Contracts,  1|  Municipal  Corpora- 

noMs;  Nrootiarlb  Instruments,  IOl 

COSTS. 

L  The  Feib  or  Compensation  op  Experts  employed  by  the  prevailing 
party  to  make  investigation  and  to  testify  at  the  trial  are  not  allow- 
able as  costs  against  his  adversary  under  a  statute  authorizing  the  in- 
eluding  in  a  cost  bill  by  the  prevailing  party  "of  the  items  of  his 
•  costs  and  necessary  disbursements  in  the  action  or  proceeding."  Mc* 
Donald  v.  Burke,  276. 

%  Application  to  Ketax,  Not  Made  within  Time.— Though  a  stat- 
ute provides  that  a  party  dissatisfied  with  the  costs  claimed  may, 
within  three  days  after  the  filing  of  the  bill  of  costs,  file  a  motion  to 
have  the  same  retaxed  by  the  court,  the  failure  to  file  such  motion 
within  that  time  does  not  preclude  the  court  from  granting  a  motion 
made  thereafter,  if  the  statute  does  not  require  any  notice  to  be  given 
of  the  filing  of  the  cost  bill,  and  does  authorize  the  court,  within  six 
months  after  the  adjournment  of  the  term,  to  relieve  a  party  from  any 
Jndgment,  order,  or  other  proceeding  taken  against  him  through  his 
mistake^  inadvertence,  or  excusable  neglect.    McDomald  ▼•  Burke^  87fti 

COTENANCY. 

I,  What  Conwitutm. — If  two  or  more  persons  are  entitled  to  land  In  snoli 
nwnner  that  they  have  an  undivided  possession,  bnt  several  freehold^ 
they  are  tenants  in  oommon.  The  only  common  oharacteristio  of  a  tea- 
•noy  in  oommon  is  that  of  undivided  possession.    Metec^fe  v.  ifttter,  617. 
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OF  Ovi  CoTXNAirr  ia  tbe  poneasion  of  aD,  and  eadi  hm  tta 
pnaani  right  to  antar  npoa  the  whole  land,  and  upon  erecy  part  ^ 
ity  and  to  occupy  and  enjoy  the  whole.    Metcal/e  ▼.  MiUar^  617. 

8.  ADVBB3B  PossKSsiON — BuBDBN  ov  Proov. — As  between  coteuanti  tba 
burden  ia  upon  the  one  claiming  to  hold  adversely  to  eatabliah  such  a 
atate  of  facta,  known  to  his  co tenant,  as  will  amount  to  an  adrersa 
claim  of  title.  Notorious  possession  alone  is  not  sufficient*  SUmaH  ▼• 
SUwartt  67. 

4b  Right  to  Possession— Recoyb&t  from  Common  Bailkx. — ^Eadt  co- 
tenant  has  a  right  to  the  possession  of  all  property  held  in  cotenancy 
equal  to  the  right  of  each  of  his  companions  in  interest^  and  superior 
to  that  of  all  other  persons;  but  the  possession  of  personal  property 
owned  by  coteuants  cannot  be  recovered  from  their  common  bailee  ia 
an  action  brought  by  one  or  less  than  all  of  them,  nuleaa  auch  proper^ 
ia  severable  in  its  nature,  or  a  remedy  ia  provided  by  atatate.  Gtorgt 
▼.  McQcvem^  11. 

IL  A  Pdrchask  bt  a  Cotenant  of  thx  Lands  of  a  Cotbnanct  at  a  Tax 
Salb  may  veat  title  as  against  strangers.  If  the  other  cotenanta  do  nol 
complain  a  atranger  cannot.     BurgeU  v.  Willi/ord,  96. 

$,  Action  bt  Onx  Cotknant  Against  Common  Bailbb — ^Demand.— Whsa 
cotenanta  of  personal  property  deliver  it  into  the  keeping  of  a  third 
person  he  may  detain  it  until  all  of  the  cotenanta  aak  for  ita  retam  and 
one  of  them  cannot  maintain  an  action  to  recover  hia  ahare  aa  against 
such  common  bailee  without  a  demand  in  writing  aa  provided  by  8tat> 
nte.    Oeorge  v.  McOovem,  77. 

7«  LiBN  FOR  Rents. — A  tenant  in  common  has  no  lien  againat  his  ooteiH 
ant's  interest  in  the  common  property  for  rents  in  excess  of  hia  share 
collected  and  retained  by  auch  cotenant  before  partition.  Fiad:  r.  (Toe* 
m/;  41a 

6ii  LiABiLiTT  OF  Cotenant  for  Rents  Collected.— The  cUim  of  one  co- 
tenant  for  hia  ahare  of  rents  collected  and  retained  by  another^  ia  leoor- 
•rable  at  law,  and  suit  may  be  instituted  therefor  at  any  time,  bat 
auch  claim  createa  no  lien  on  the  undivided  intereat  in  the  land  of  the 
tenant  collecting  the  rente.     Flack  v.  OctntU,  41S. 

H  Liabilitt  of  Cotenant  for  Rents  Collected  Withodt  Exfbbs 
AuTHORiTT. — ^The  fact  that  one  cotenant  assumes  the  right  or  duty  ta 
collect  the  rents  arising  from  the  common  property  without  being 
made  a  bailiff  by  express  authority,  does  not  change  the  nature  of  his 
ootenant's  claim  for  his  share  of  such  rents,  nor  subject  the  former  ta 
any  other  or  greater  liability  for  the  rente  ao  collected  by  him  than  if 
he  had  been  duly  and  fully  authorized  to  odllect  them.  Flads  v.  Qm^ 
r-n,  413. 

10.  Joint  Tenancy  in  Life  Insurance. — A  membership  certiflcata  of  lih  in- 
surance issued  to  a  hnsband  in  which  his  wife  and  daughter  ara  named 
as  beneficiaries  makes  them  joint  tenanta  as  to  the  fund,  with  light  si 
snrviyorship.    Farr  r.  TnuUet,  73. 

See  Judgments,  6^  6;  Pabxhiom,  4  ^ 

OOUKSEL 
See  Nbw  Tbial^  %  8L 

COUNTIEa 
See  Attachment,  4;  Co>stitutions^  1;  Ckedrob'b  Soib 
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COURTS. 

X  OcMUfiiTU'noHAL  Lav— JvBDDionoir  or  Sufrimi  Covar.— A  tiato  ooo- 
sttttttional  dlauia  eonferrii^  apon  the  suprckme  court  original  Jnriidio* 
tf  on  to  iMuo  writs  oT  habeas  eotyus^  mandarmu,  iajnnetion,  qm  warranio^ 
etariionui,  and  other  original  and  remedial  wrHi,  la  deeigned  to  gire  to 
that  oonrt  onginal  jurisdiction  of  all  judicial  gnestiona  i^ecting  the 
•overeignty  oT  the  state,  its  franchises  or  prerogativa^  or  the  liberties 
of  the  people.    State  ▼.  Cfunninffham,  27. 

t.  CoRSTiTunoifAL  Law— JuBiSDiOTioN  ov  SuPRXMB  CouBT.— In  Diattera 
•tricUy  pubUei  Juris  in  which  no  one  citizen  has  any  right  or  interest 
other  than  that  which  is  common  to  citizens  in  general,  a  petition  by  a 
private  person  for  leave  to  commence  an  action  in  the  supreme  court  of 
the  state  under  an  original  or  remedial  writ  in  the  name  of  the  state 
cannot  properly  he  considered  until  the  attorney-general  has  been  re- 
'  quested  to  move  in  the  matter,  and  has  refused  or  unreasonably  delayed 
to  do  so^  and  in  all  cases  in  which  an  exercise  of  such  original  jurisdic- 
tion is  sought,  whether  by  a  private  citizen  or  the  attorney-general, 
leave  must  first  be  obtained  from  the  court  upon  a  jprhna  /ode  showing 
that  the  case  is  one  calling  for  the  exercise  of  such  jurisdiction*  State 
▼•  Cunntnghamf  27. 

Be  Constitutional  Law—Jobisdiction  ov  Suprkmx  Coujit  to  Gontbol 
Acra  or  State  Ofuceb.  — The  official  acts  of  the  aecretary  of  state  in 
Issuing  or  publishing  notices  of  an  election  of  members  of  the  legislature 
under  an  apportionment  act  alleged  to  be  invalid  are  purely  ministerial. 
In  the  exercise  of  its  original  jurisdiction  the  supreme  court  may  control 
such  acts  by  mandamtts  or  injunction,  as  the  exigencies  <tf  the  cases  may 
require.     State  v.  Cunningham,  27. 

4  CoMsrmrnoNAL  Law — Jurisdiotion  ov  Supbxmk  Coubt— Rstubal  or 
Attorbkt-Gbivebal  to  Bbimo  Suit.  — The  power  of  the  supreme  court 
of  the  state  in  the  exercise  of  its  original  jurisdiction  to  issue  a  writ  of 
injunction  in  a  proper  case  does  not  depend  upon  the  volition  of  the 
attorney-general.  After  his  refusal  to  bring  suit,  or  to  consent  thereto, 
snoh  court  may  entertain  jurisdiction  and  issue  an  injunotaon  upon  tlio 
relation  of  a  private  citizen  in  the  name  of  the  state.    State  v.  Cunning* 

kam,  27. 

8ee  JuRiSDicnojr;  Btatutbs,  4 

CREDITOR'S  SUIT. 

▲  Cebditob*8  Bill  Mat  Bk  Sustainsd  to  Rbach  Monbt  Dub  to  tbb  Db- 
FBNDANT  7R0M  A  CouNTY  or  Other  municipal  corporation  not  subject 
to  garnishment.  If  the  court  can  ascertain  that  no  inconvenience  will 
result  to  the  public,  it  will  require  the  defendant  to  assign  his  demand 
to  a  receiver  to  be  collected  for  the  benefit  of  the  complainant.  Biggin 
▼.  HiUiard,  113. 

CRIMINAL  LAW. 

Bss  AooouBTDio,  2;  Apfxal,  3;  Arrest;  Extbaditiob;  Fobobbt;  floiOi 
onm;  Ikjuhctiors,  1;  Judomkiits,  18;  Robbbbt;  Tbiau 

CURTESY. 
8se  Pabtition,  %  8. 

CUSTODY  OP  LAW. 
Bee  Absiomubmt  vob  Bbrbvit  ov  Cbbditobs,  Ifi. 
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DAMAGES. 

1.  Mbasvu  ot. — Fob  tbm  Buuoh  or  a  Oovnuoc  «o  Fumamn  Beo^ 
BBS  AiTD  Maobivbet  fOB  ▲  BoAT  to  be  Qsed  bI  b  smmiier  pkunt 
resort,  the  daaiagw  allowable  inelade  the  rental  of  the  boBt  daiiBg  Iht 
time  the  owner  it  depriyed  of  its  nee,  and  also  the  valiie  of  hia  Mrrmi 
and  the  aama  necenarily  paid  to  hia  employeea  daring  the  time  he  lod 
they  were  kept  in  idlenen  by  reason  of  the  breach  of  the  eontncL 
Brownell  r.  Chapman,  S26. 

t.  Damaqbs  Mat  Ikoludb  thb  Rbrtal  Valvb  ov  a  Boat,  Tboubh  It  Has 
Nbybb  Bbbn  Comflbtbd  so  that  it  oonld  be  rented,  whore  its  not  bsiag 
00  eoinpleted  was  the  result  of  a  breach  of  the  contract  sned  npon.  Bi 
rental  value  may  be  ascertained  by  the  cTidenee  of  persona  haTing  knowl- 
edge of  the  business  for  which  it  was  intended  to  be  used  and  the  pries' 
paid  for  the  use  of  other  boats  in  the  same  buatnesa.  Brownell  t.  Qia^ 
man,  82d. 

IL  BxKMPLABT  Damaqbs  fob  MALiaons  Ih jubt  to  Pbesov  ob  PaoraBn 
In  cases  of  malicious  injury  *to  the  person  or  property  it  is  not  necesmiy 
that  there  should  be  actual  enmity  toward  the  injured  party  to  ensUs 
him  to  reoover  exemplary  damages.     Ten  Hapen  ▼.  Walter,  (SML 

4  Damaobs  IB  AonoKS  ov  Tobt,  Prbsuvption  ov. — ^If  an  action  sounds  in 
tort,  an  instruction  which  directs  the  jury  to  find  lor  the  defendant  U 
the  plaintiff  *'  fails  to  prove  that  she  has  sustained  either  actual  or  pos- 
sible damages,"  is  erroneous.  The  law  implies  damagea  from  cTCiy 
wrong.     Boee  r,  LouuvilU  ele,  R}f,  Co.,  686. 

IL  Dbath,  Damaobs  vob  Cahrot  Ibcludb  Paik  and  SuvrBBDrOb— In  sb  a^ 
tion  by  an  administrator  to  recorer  damages  for  tho  death  of  his  xntm* 
tate  resulting  from  the  defendant's  negligence,  bo  allowance  can  bs 
Blade  for  the  pain  and  suffering  of  the  decedent.  The  measure  of  dsm- 
ages  is  not  the  loss  or  sufferings  of  the  deceased,  but  tho  injniy  rssalV 
ing  from  his  death  to  his  family.  Neither  his  pain  and  tuiliBffing  nor 
the  wounded  feelings  of  his  surriving  relatives  can  be  takon  into  aooooBi 
Ib  estimating  the  damages.    Dwyer  ▼.  Chicago  ete.  Bff^  Cix.,  S82L 

8si  Abimatj^  S;  S;  Absault;  Eqvitt,  2;  Byidbhoi^  %%  RAn.BOAW^  t,  VK 

12,  14-16;  SBDUonov,  & 

DAMS. 
BeeWATBBSi  S. 

DEATH. 
See  Damaob^  fi. 

DEBRIS. 
See  Watbbs,  7. 

DEBTOR  AND  CREDITOB. 
Bee  AssiomoBT  vob  Bbnbvit  ov  Obbditob8;  OoBPOBATiOBi»  11, 14|  IiB> 
oonoN,  9;  Ezboutobs  and  Admihistbatobs,  1;  Fbavdulbbt  Oca^rB^ 

ABGBS;  MOBTOAQBS,   2;   PaTMBMT;    FlBDOB,   2;    SUBBOOATIOB,   1,  ^ 

Tbu8ti%6. 

DECEDENT  ESTATES. 
See  BxBouTOBS  and  Admuiistbatobi. 
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DSOLABATIONS. 

DBBDa 

k  Dbutibt  of  a  Dsbd  n  Suvhodbmtlt  BsTABUsHn)  when  tiM  trial  oonrl 
iioda  that  the  grantor  placed  it  in  the  bands  of  a  third  party,  inetmoting 
him  to  hold  it  for  the  grantee  without  reoording  it  nntil  the  grantor's 
death,  and  thereupon  to  deliver  it  to  the  grantee,  and  that  the  grantor 
parted  with  all  dominion  over  the  deed,  and  reserved  no  right  to  reoall 
Hf  nor  to  alter  its  provisions,  or  to  have  or  enjoy  any  other  or  further 
interest  in  said  premises  than  to  hold  the  use  thereof  nntil  his  death. 
Bwry  y.  Fottn^,  180. 

tk  DsuvBRT  ov  Dud,  Evzdbhgi  Inadmibsiblb  to  Di8PRoyB.~Where  a  deed 
is  given  to  a  third  person  to  be  delivered  to  the  grantee  after  the 
grantor's  death,  and  the  oircumstaDces  contemporaneous  with  the  trans* 
f«r  showed  that  the  grantor  intended  to  surrender  his  oontrol  over  the 
instmment,  evidence  that  he  afterwards  executed  other  deeds  purport- 
ing to  convey  the  same  property,  and  that  he  also  ordered  the  deposi- 
tary to  restore  the  deed,  is  incompetent  for  the  purpose  of  showing  what 
his  intentions  were  in  transferring  the  deed  to  suc^  depositary.  Buqf 
▼•  Tomig,  180. 

tl  Dbbm  Dblztbbbd  AiTBB  Gbantob's  Death,  wbbh  VAUD.«The  essential 
requiute  to  the  validity  of  a  deed  which  is  given  to  a  third  party  with 
instructions  to  deliver  it  to  the  grantee  after  the  grantor's  death,  is^ 
that  when  it  is  placed  in  the  hands  of  suoh  third  party,  it  shell  pass  be- 
yond the  oontrol  of  the  grantor  lor  all  time.  Whether  oontrol  over  il 
has  been  surrendered  is  determined  by  the  grantor's  intention  in  the 
BMtter,  suoh  intention  being  a  question  of  fact,  to  be  solved  by  the  light 
«f  all  the  eironmstanoes  surrounding  the  transaction.  Bury  v.  Taunff, 
186. 

4  iDBBTiFrnro  Land  Aitbb  thb  Conybtahob  Is  HADB.^WheB  a  traot 
of  land  intended  to  be  conveyed  is  not  identified  in  the  oonveyanoe.  the 
parties  auiy  afterwards  survey  and  stake  out  the  land  conveyed,  and  il 
the  grantee  then  takes  possession,  this  sscertains  the  grant  and  gives 
dbot  to  the  deed.    Shnpaon  v.  Blaisdell,  84a 

§k  OOVYBTAHOB  OV  ObB-HALT  AH  AOBB  OV  LaBD  KbAB  THB  WhARV,  OV  at 

the  whari,  and  describing  the  whar^  is  not  void  for  naoertainty,  if  tho 
partiei^  either  before  or  after  making  the  conveyance,  survey,  or  stake 
oot  the  parcel  from  the  grantor's  surrounding  land,  or  the  grantee 
takes  possession  of  the  particular  parcel  with  the  acquiescence  of  the 
grantor.  Simpmm  v.  BlaudtU,  848. 
C  Dbolabatiobs  to  Show  Looatioh  ov  Land  Oonybtbd.— II  land  coo- 
veyed  In  a  deed  is  described  therein  ss  a  one-hall  aere  traot  near  the 
wharf  or  at  the  wharf,  the  declarations  of  the  grantor  made  subse- 
quently ss  to  the  boundaries  of  the  land  so  conveyed  are  admissible  ia 
evidenoe  against  one  claiming  title  under  him.    Shnpiom  t.  BltMUH 

Amnanaan  voe  Bbhbvit  ov  Obbdrobbs  Oobpobatiovi,  B|  Stidbbo^ 

1«  6^  9|  JVDOMBBTi^  i-6|  MlBTAKl^  %  8|  liO«XaAOB%  I-^I^RbAIi  PBOfb 

DBFAOra 
Bee  OoBPOBAXioH%  8»  9;  Owiobb%  t^  4 


^iBd^-J^M."   <Gttiiir*«  Jbta^  ass. 

Ooinuauj.    Meieaffe  t.  Miller,  617. 

••Damages.*    Oams  etc  Mfg.  Oo.  t.  A.  Ikwii  eC&  A  A  On,  Mb 

''Defttidaal"    Oi&fim  t.  i^^sjom  26a 

"Heiza."    GUiiior'j  Afotf^  855. 

*'Ianooent  Forohaaer."    HoUUworth  v,  Shanmm^  71SI 

Real  Propert/*    Pari*  ▼.  Nonoap  Water  Obi,  S71. 

"  Rushing."    Markley  y.  FTAilmaji,  55S. 

*'8adaotioii.*    Marshall  w.  Taylor.  14A, 

DELEQATIOK. 
See  T&Dsra^  11,  ISL 

DELIVERT. 
See  DxsD6»  1-3;  Qiwa,  & 

DEMURRER. 
See  AflMVMm  iob  Bhsixt  of  CBSDiroBa^  14|' 

DEMURRER  TO  EVIDENG& 
SeeXsiAU 

DEVISE 
See  CHAxrnn»  2;  Trusiil  1^  ^ 

DISTRIBUTION. 
See  fiiQimr;  InsuRAxum,  10-12;  nHiis%  IL IL 

DITOHES. 
See  Watkbb,  2,  9. 

DIVERSION. 
See  Iirjuiionoiifl»  8;  Watsm^  T« 

DIVlDENDa 
See  CoRPosATioNB^  18-SOL 

DIVORCE. 
See  Wills,  20l 

DOGS. 
See  AimcALS. 

DOMIGHiB. 
See  CoBPORATHnra^  IL 

DOWER. 
See  Aqekot,  4 

DRAINa 
See  Watbbs,  % 
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EASEMENTS. 
8m  Ejsoncsirr,  2;  Rial  Fbofebtt;  Watkbs,  i. 

EJECTMENT. 

1.  Px-KADHfO  AND  PBAcnci.»It  18  eiTor  to  deny  plaintiff  in  ejectment  tlM 

TigjtKt  to  amend  Ida  oomplaint  alter  iaeue  joiiMd  by  setting  forth  the  m^ 
tate  claimed,  and  to  deny  him  the  right  to  sabmit  to  a  nonsuit  after 
the  refusal  to  permit  him  to  amend.    Ludeman  y.  ffirth,  688. 

2.  iHTJOiBerr  Suvfioiknt  to  Maimtaih. — ^An  abutting  lot-owner  in  a  eity 

oima  the  lee  in  the  land  to  the  center  of  the  streeti  together  with  tha 

right  to  its  use,  subject  to  the  public  easement,  and  has  such  an  inter* 

eat  in  the  land  lying  between  his  lot  and  the  center  of  the  street  ta  will 

entitle  him  to  maintain  ejectment  against  one  who  ousts  him  of  such 

use  and  possession.     Smeberg  v.  Cunningham,  613^ 

9m  Rkmts  Rsgotkkablk  in. — A  plaintiff  in  ejectment  cannot,  nnder  tha 

Mississippi  Code,  recoyer  rents  accruing  more  than  six  years  befora 

tha  commencement  of  the  action.    Lindenmayfr  y.  Ouna^f  686. 

ELECTION. 
See  AcoouNTiMO,  2;  Ehtofpsl;  ForobrTi  L 

EMINENT  DOMAIN.      • 

JL  Grrr  Lot  If  DssyxD  To  Bx  '*Damaqxd/'  within  the  meaning  of  a  oon* 
•titntional  provision  which  forbids  the  '*  taking  or  damaging  of  priyata 
property  for  public  use  without  compensation,"  wheneyer  there  is  a 
publio  use  of  the  adjacent  street  which  diminishes  the  yalue  of  the  lot 
by  interfering  with  the  enjoyment  of  those  priyate  rights  in  the  nature 
of  incorporeal  hereditaments  which  the  law  attaches  to  such  property,  as 
a  oonaequanoe  of  its  abutting  on  the  street.  Oaus  tie,  Ji/g,  CiK  y.  Si 
Jjouii  ttc^JLB.  Co.,  706. 

ENTIRETIES. 
8ae  HvsBAHD  and  Wiyi,  12i  llL 

EQUITY. 

!•  Sqvitt  Will  Not  Intkbfsbb  to  PBEysNT  A  MnLnpLicTTT  ov  8uiTa» 
unless  the  questions  inyolyed  are  of  equitable  oogniaance.  Tlie  mere  faol 
that  there  is  a  community  of  interest  in  the  questions  of  law  and  fact 
presented  by  a  giyen  controyersy,  or  in  the  kind  and  form  of  relief  de- 
manded by  or  against  each  of  seyeral  individuals  will  not  warrant  such 
interposition.     TribeUe  y.  IllinaU  etc  S.  H.  Co.,  642. 

%  Lmrra  or  JuRZSDionoN  to  Prxybnt  a  MuLTiPLioirr  ov  Sum. — ^A  de- 
fendant sued  for  damages  by  seyeral  different  plaintifb,  who  have  no 
eommunity  or  tie  connecting  them,  except  that  each  haa  suffered  by 
the  same  act  of  negligence,  cannot  enjoin  them  from  prosecuting  their 
actions  aeparately  at  law,  and  compel  them  to  obtain  relief  by  a  single 
•nit  in  chancery.     Tribette  y.  IlUnofs  etc  R.  R.  Co,,  642. 

ti  Pabtiis  to  an  Illbqal  Agbbkhbnt  Stand  in  Pabi  Dbucto^  and  neither 
can  enforce  the  agreement  against  the  other.  OamU  y.  JTojifOf  CUff 
Coal  Min,  Co.,  718. 

L  Illboal  Contracts— In  Pabi  Dblioto.— A  court  of  equity  will  not  aid 
either  party  to  an  illegal  contract,  but  will  leave  both  whera  it  finds 
them.    Brock$  v.  Cooper,  793. 
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See  AiOOOujiTiiio,  1, 2;  Appial^  5;  AssioKmoiT  for  BiirKnr  op  Cbxditob% 
7;  CoHFORATiONa,  U.  16,  22,  23;  JuDoioeifTB,  9;  MiaTAK%  1;  PmnB- 
SHiPy  1;  SuBBOOATioH,  2;  Tbusib,  8,  IOl 

EElROBw 
See  Appeal;  CoBPOBATioHfl^  25;  Damages,  4;  Ejectment,  1;  ^fioEMat^  3. 

ESTATEa 

Reversions— Nature  or  Estate.— A  roTenioner  hae  neither  aetaal  aor 
oonstraotiTe  poeseesioa  of  the  land,  nor  the  right  to  either,  bat  hat  oei* 
ply  an  estate  in  expectancy,  the  life  estate  intervening.  Mdeeme  r. 
Miller,  617. 

See  Partition,  2-S. 

ESTOPPEL. 

1.  Remedies — ^ElKction. — When  one  has  a  choice  between  two  tncoDsist- 
ent  rights  or  remedies,  and  deiibeiately  makes  his  choice,  sneh  electios 
becomes  condosive  upon  him  and  precludes  him  from  snbeeqnentiy 
pursning  the  other  right  or  remedy.    Crook  ▼.  Firai  NaL  Bank,  17. 

fi  Remedies — Election. — An  action  ex  eontradu  to  recover  money  paid  by 

n  bank  to  defendant  and  received  by  him  to  the  nse  of  plainti^  ii  aa 

election  by  the  latter  to  affirm  the  payment  by  the  bank  and  he  it 

thereby  estopped  from  subsequently  asserting  as  a  basis  for  recovering 

the  money  from  the  bank  that  snoh  payment  was  wrongfuL    Cnok  T« 

FirU  Nai,  Bank,  17. 

See  JuDOMENTS,  4,  7,  8L 

BVIDENGB. 

1.  Deed  xv  WmcH  the  Gbahtor  Describee  Hebsblp  as  the  Widow  and 
Sole  Heib  of  J.  0.  B.  does  not  prore  nor  tend  to  prove  that  she  ii 
such  widow  or  heir.    Saukup  v.  Unhn  ImutmefU  Co,,  817. 

1.  Public  OmcER— It  is  not  improper  to  permit  a  witness  to  testify  that 
he  was.  at  the  time  an  assanlt  was  committed  upon  him,  a  district 
police  officer  and  a  deputy  fish  commissioner.  Commomw&UA  v.  Wrif^ 
475. 

t.  Evidence  op  Other  False  and  Wronopitl  AccuaATiONS.— In  in  aetioo 
by  a  married  woman  for  an  indecent  assault,  alleged  to  have  been  com- 
mitted on  her  by  the  defendant,  it  is  not  proper  to  receive  evidence, 
even  in  mitigation  of  damages,  tending  to  prove  that  she^  some  twenty 
yean  before,  had  made  false  charges  of  a  similar  nature  against  other 
persons,  and  thereby  obtained  money  from  them.    MUUr  v.  Cnrtia,  409. 

4.  When  Character  Is  in  Issue  it  may  be  shown  only  by  evidence  cf 
general  reputation,  and  not  by  proof  of  specific  sots.  MUUr  t.  Omik, 
469. 

6.  Constitutional  Law— LEOiSLATrvE  Apportionmbnt— Evidbnce^Ib 
an  action  to  determine  the  validity  of  a  legislative  apportionment  stat- 
ute under  a  constitutional  requirement  that  such  apportionment  sbiU 
be  according  to  the  number  of  inhabitants  in  each  district^  as  shown  bj 
the  last  state  or  federal  census,  evidence  is  not  admissible  to  show  thai 
in  making  the  apportionment  the  legislature  acted  on  tiie  theoiy  thai 
certain  counties  contained  more  inhabitants  than  were  given  them  hf 
sooh  census;  nor  is  evidence  admissible,  in  support  of  such  apportion- 
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it^  to  show  that  one  district,  with  a  len  population  than  another, 
was  given  the  same  representation  because  of  the  excessive  assessed 
valuation  of  property  therein,  and  the  nature  and  character  of  its  pop* 
nlation  and  business  interests.  The  legislature  has  no  power  to  disre- 
gard the  standard  of  apportionment  as  fixed  by  the  constitution.  SUUe 
V.  Cunningham,  27. 
A.  CxRTiFixD  Ck>PT  or  A  Dbxd  ov  Trust  is  admissible  in  evidence  when 
the  proof  is  sufficient  to  satisfy  the  mind  of  the  trial  court  that  the 
original  is  lost,  and  that  it  cannot  be  found  after  search  made  at  the 
proper  place.     KUkmann  v.  Oieselmann,  761. 

7.  Pberumption  07  DsLiVEBT  ov  Lkttbr  Dult  Mailxo.— Depositing  in 

the  postoffice  a  properly  addressed  prepaid  letter  raises  a  presumption 
that  it  reached  its  destination  iii  due  course  of  maiL  Such  presumption 
may  be  rebutted  by  evidence  showing  that  it  was  not  received,  and  in 
the  event  of  any  conflict  of  evidence  on  this  point  the  question  is  solely 
for  the  determination  of  the  jury.    Jensen  v.  McCorkell,  843. 

8.  JxmauvsTS  Babxd  on  Attob:9E7's  Appxaranox.— It  is  presumed  in  favor 

of  a  judgment  baaed  on  the  appearance  of  an  attorney  that  he  is  duly  au* 
ihorixed  to  appear,  even  when  such  appearance  is  without  service  of 
process.  In  a  collateral  proceeding  this  presumption  it  conclusive. 
ChHriU  V.  Timmerman,  686. 

IL  DxxD,  BviDXHGX  Afl  TO  CONSIDERATION. — A  statement  of  the  consideration 
in  a  deed  and  a  recital  of  its  payment  may  be  varied  and  controlled  by 
parol  evidence.  Therefore,  notwithstanding  such  statement  and  recital, 
ovidence  may  be  admitted  to  prove  that  the  price  of  the  land  was  to  de- 
pend on  the  number  of  square  feet  in  its  area,  and  that  by  reason  of  a 
mistake  in  computing  such  area  the  plaintiff  paid  a  greater  sum  than 
WM  due  from  him.     Cardinal  v.  HadUy,  492. 

lOl  BviDXNOX  ov  Intxnt  ov  Testator. — Extrinsio  evidence  eannot  be 
adduced  to  qualify,  explain,  alter,  or  contradict  the  language  of  a  will 
when  the  intention  is  dearly  expressed  and  the  objects  of  the  bounty 
are  definitely  ascertained.  To  aid  the  context  extrinsio  proof  of  the 
circumstances  and  situation  of  the  testator  when  the  will  was  executed 
is  admissible  within  the  discretion  of  the  court,  and  what  was  said  at 
the  time  of  its  execution  and  attestation  is  admissible  as  part  of  the  res 
^este,  though  not  to  contradict  the  wilL     Oibnor's  EtUUe,  856. 

Baa  Appeal,  3-6;  Arbitration,  I,  8;  Attaohmxnt,  7;  Dkxde,  2;  Execu- 
tors AND  Administrators,  2,  4;  Falsx  Imprisonuxnt;  Forokrt,  2; 
Oim,  1;  Habxas  Corpits;  Homigidk,  1-6;  Innkeepers,  2,  3;  Judg- 
ments, 7»  8;  Legdlaturx,  8;  Mortoaoxs,  4,  6;  NEOuaENCX,  1,  2,  6; 
Nkootiablx  Instrumknts,  4;  Nxw  Trial,  1;  Patmxnt,  4;  Railroadi^ 
26^  26|  8xdugtion»  8;  Tazxs,  4;  Tru8T8»  2;  WiLLa»  86s  WminBtt. 

EXECUTION. 

1.  SzxounoN  LiXNS— Delay  in  Sale.— A  lien  on  land  existing  by  virtaeal 
a  levy  under  execution  is  not  lost  by  delay  in  proceeding  to  sale  when  na 
frandulent  purpose  is  shown  on  the  part  of  the  execution  creditor.  Tba 
lien  remains  in  force  until  the  statute  of  limitations  has  barred  any  right 
to  proceed  to  foreclose  it.     Ludeman  v.  Hirth,  688. 

%  Kzxcution  Sales  After  Judgment  Is  Barred.— When  proceedings  to 
enforce  the  lien  of  an  execution  by  sale  sre  instituted  before  the  right  of 
action  upon  the  judgment  under  which  the  execution  issues  is  barred 
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%7  «•  tlatalt  cff  BnltellMM,  Hiey  ftn  TsUd,  and  «h«  nit  fa 
tlMnof  ii  legaL    LtOemam  t.  Sktk,  B88L 

ti  KxMUUTioH  Bali  Is  Void  Uhlbbs  8unoBTn>  bt  a  Tus. 

Btvh  If  fhon  wm  a  jndgmant  in  ezistoikoe  at  the  time  the  writ  «C 
•eatioa  itm  iMiied.  jr^t^  if  it  liae  been  vMeted  or  aatiafied  before  any 
eale  is  made  nnder  the  execntion,  the  power  to  make  tiie  sals  baa 
aleo  been  destroyed;  and  tbe  lesnlt  la  the  earner  whether  the  Jvd^ 
ment  was  direeti j  satisfied  or  Taoated,  as  by  paymenl^  or  aa  order  ef 
oonrlh  or  indirectly,  ts  by  granting  a  new  trial  in  the  aeCion,  or  by  aa 
appeal  wboee  effect  is  to  prevent  its  execution.   BuUard  t.  MeArdim,  176^ 

4  Exsounoir  on  FoaaciosB  Salb  Babkd  Ufoit  a  8iAxi8niD*JinMiiiaR  Is 
Voii>.    Sonkup  T.  Unkm  bumUmaU  Co.,  817. 

H  XzsounoH  Balis— Oatxat  Eatnom, — One  who  pforebssss  at  a  sdo  boaad 
npon  a  writ  of  exeontion  isaned  ont  o(  a  jnstioe's  eoort  is  affseted  with  ■•• 
tioe  that  an  appeal  from  the  judgment  hss  been  takm  to  the  anpenor 
oonrt,  and  of  all  the  snliseqaent  prooeedings  in  that  oonrti  snch  ss  an  €»rder 
TaoatiDg  the  dismiasal  of  the  appeal,  and  recalling  the  execntioa  i— isd 
ont  of  the  justice's  eonrt  after  snob  dismissaL  Ignoranee  en  the  port  of 
snob  pnrchsser  that  the  dismissal  has  been  thns  Taoated  is  no  dafensa 
to  a  replevin  suit  brought  by  the  defendant  in  the  original  aefeiom  for 
the  reoovery  of  property  sold  by  the  sheriff  subsequently  to  the  raeall  ol 
the  execution  by  the  superior  court.    BuUard  ▼.  McAriUe^  176. 

6L  BxKcunoN  Aoahtst  P.  K  Cratxiis  ft  Oa  Is  Ckx>D  Aa  AoAnm  P.  B. 
CaATSNS.— The  addition  of  the  words,  "and  company,"  is  at  moot  aa 
irregularity,  and  cannot  excuse  an  officer  for  his  fttilure  to  return  tba 
writ  on  or  before  its  return  day.     Hawkhm  y.  Taylor^  8£ 

7«  Ir  AH  Exsounoir  Is  RsnTRNABLx  withim  Stxrr  Datb  from  Its  Datb  aod 
the  sixtieth  day  after  such  date  is  Sunday,  the  return  must  be  msida  oo 
or  before  the  prerious  Saturday  to  exempt  the  officer  from  a  pooalty 
imposed  by  law  in  all  cases  where  there  is  a  failure  to  return  a  wxit  oo 
or  before  the  return  day  thereof.     Hawkhu  t.  Taghr^  ftS. 

8L  BannciSNOT  ov  Return. — A  return  by  a  sheriff  upon  an  exeootkm 
against  an  admiuistrator  as  follows,  ''After  search  and  inquiiy,  I  know 
of  no  property  of  the  defendant  in  the  oonnty  npon  which  to  levy 
this/./cL,"  must  be  construed  to  mean  that  snob  officer  eaa  find  no 
property  in  the  hands  of  the  administrator  belongiug  to  the  aetata 
which  he  represents,  and  is  a  sufficient  return  of  nif^  honcu  The  word 
**  defendant,'*  as  used  in  such  return,  is  employed  to  designate  such  per- 
son in  his  representatire  and  not  in  his  individual  oapaoity.  QSbmm  t« 
i2o6AMon,  26a 

I.  Exemption  ov  WA0i8.~The  fact  that  moneys  due  a  debtor  for  wages  haro 
been  collected  for  him  by  another  at  his  request  does  not  render  them, 
though  remaining  in  the  hands  of  such  collector,  subjeot  to  execntioo 
against  the  person  by  whom  they  were  earned.    BlUU  t.  HaU,  280w 
See  Attachxknt,  %  6;  Corporations,  16;  Jvdomrnts,  12|  Tbur^  li. 

EXECUTORS  AND  ADMINISTRATORa 

L  Laghis  in  Pbogurino  thn  a  dministration  op  thb  Estatb  ov  A  Dionn 
May  Prxoludk  a  Creditor  from  having  the  real  property  of  an  esl 
sold  to  pay  his  debt,  as  where  for  more  than  twelve  years  aftsr  tha 
death  of  the  decedent  {&V9  of  which  were  during  the  late  oivil  war)  no 
application  was  made  for  letters  of  administration,  and  the  heirs  had 
taken  posae«»ion  of  the  property  aud  finally  conveyed  it  to  a  third 
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Though  no  itainte  of  limitatioa  !■  applleable,  no  nnreasonablo 
dalafy  eitiMT  iaadminUtaring  or  in  making  a  sale  after  adminietratioa  ia 
taknit  ia  permitted.  What  is  an  unreasonable  delay  must  be  determined 
1^  the  oonrt  in  ite  sound  discretion  in  each  case.  Where  it  is  the  policy 
of  the  law  that  seTen  years  should  be  deemed  a  sufficient  time  in  which 
to  assert  a  title  to  land  it  ought  equally  to  be  regarded  as  a  sufficient 
time  io  which  a  oreditor  should  take  such  measures  as  should  be  neces- 
sary to  enferoe  his  right  to  have  the  real  estate  of  the  decedent  sold  to 
satisfy  his  demands.    Both  ▼.  Holland^  126. 

IL  Plsamivo — BviDiVGB.^-Wben,  in  an  action  on  an  administrator's  bond, 
the  declaration  sete  forth  snbstentially  the  contente  of  the  bond  sued  on, 
and  the  facte  constituting  a  breach  thereof,  it  is  not  necessary  that  » 
eopy  of  the  bond  be  attached  to  the  declaration  in  order  that  Uie  bond 
itself  may  be  admissible  in  evidence.     Oibson  ▼.  Bobinson,  260. 

■L  Sum  AoAiirsT,  Whin  Kxbd  Kot  Bb  in  Theib  BipaBSENTATiYB  Ca- 
FAOiTT. — If  an  administrator  takes  possession  of  property  as  that  of  his 
intestete  which  another  person  claims  has  been  given  to  him  by  the  de* 
oedenti  such  donee  may  sustein  an  action  against  the  administrator  per- 
•onally,  because  if  the  property  did  not  belong  to  the  decedent  at  the 
time  of  his  death  it  cannot  be  held  by  any  one  as  his  administrator. 
OouUUng  ▼.  Uorhwry,  357. 

^  JuDOMBNT  Against  Pbinoipal— Effect  of  oh  Sukitt. — A  Judgment 
against  an  administrator  who  fails  to  plead  a  want  of  assete  in  an  action 
npon  an  alleged  debt  against  his  intestete  is  conclusivo  npon  him  of  a 
sufficiency  of  assete  to  pay  such  debt;  but  in  an  action  against  the  sure- 
ties npon  his  bond  such  judgment  is  prima  facte  evidence  only,  and  they 
may  plead  and  provo  a  want  of  assete  in  the  hands  of  their  principal 
liablo  to  the  payment  of  such  debt.    Oibson  v.  Bobkuon,  260. 

EXTRADITION. 

1.  ExTBADmoN  Bpwbbn  thb  States.  —  A  fugitive  from  justioa  surrendered 
by  a  stete  to  which  he  has  fled,  and  returned  to  the  stete  where  ho  ia 
alleged  to  have  committed  the  crime  for  which  he  ia  demanded  and  sur- 
rendered, may  in  the  latter  state  be  tried  for  other  o£fenses  than  those 
specified  in  the  requisition,  although  the  o£fenses  were  committed  be- 
fore he  was  demanded.    CommomoecUth  ▼•  Wright,  416, 

&  A  FuoimrB  fbom  Jubtigb  who  hss  been  returned  by  one  itete  to  another 
under  extradition  proceedings  is  subject  to  trial  and  conviction  in  the 
latter  stete  for  a  orime  committed  there  before  his  return,  and  not  men- 
tioned in  such  proceedings,  without  first  allowing  him  a  reasonable  op- 
portonity  to  return  to  the  stete  from  which  he  has  been  surrenderedi 
and  it  is  immaterial  that  the  offense  complained  of  is  not  a  crime  in  the 
stete  from  which  he  is  returned.    LaseeUea  ▼.  State,  210. 

8eo  BxxooxiON,  8;  Insusanoe,  d-12;  Subrogation,  0|  Tauffn^  %  7|  Wn> 

NXSSBS,   I. 

EXEMPnONa 

Bm  AsTAGHMBn;  8;  Execution,  9;  Fbaubulint  OomriTAHCM^  6|  Homs- 

STEAD,  4,  6;  Statutes,  8. 

EXPERTS. 
See  Costs,  1|  Witnesses,  8-A. 
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FALSB  mPRISOKMENT. 

L  Falsi  iMPimoFinHT — ^Etidihoi.-»Iii  an  actioii  to  reoorar  far  a  fal« 
•rrett  and  imprisonment^  a  plain  unyamiBhed  aoooant  nf  the  airael 
pnbliabed  in  a  newspaper  is  admissible  in  eTidenoe  as  tending  to  abov 
the  pnblioity  given  to  the  fact  of  the  arrest,  and  the  oonsequeot  injuy 
to  the  party  arrested.    FiUr  ▼.  8nuA^  603. 

%  Falsi  iMPRisoifnHT— Evidsncs. — When  in  an  aetioo  to  Tsoover 
damages  for  false  imprisonment,  the  party  arrested  and  a  photograph 
apon  the  strength  of  whioh  the  arrest  was  made,  are  both  in  oonrt,  opin* 
ion  oTidence  as  to  the  resemblance  between  the  photograph  and  such 
party  is  not  admissible.    Filer  ▼.  SmMh^  603. 

IL  Falsi  Ikprisonmsiit— Btidikci.— In  an  action  to  reooFer  for  a  fslss 
arrest  and  imprisonment,  advioe  given  by  attorneys  to  the  arrest- 
ing party  snbeeqnenily  to  the  arrest  is  not  admissible  in  OTidenoe  as  a 
Justification,  and,  eren  thoogh  admissible  as  bearing  upon  the  qnestioii 
of  subseqaent  detention,  it  most  first  appear  that  snoh  adrioe  was  prs- 
dioated  upon  a  full  discloenre  of  all  the  facts^  an  examination  of  all  eri* 
dence  of  justification  offered  by  the  party  arrested,  and  a  disolosnrs  of 
whatoTor  snggestions  were  made  by  him  regarding  his  identity,  bslore 
il  wiU  bs  admitted.    JWsr  ▼.  iSnuYA,  603. 

See  Abbxst,  9. 

FELLOW-SERVANTS. 
See  Railroads,  19-28L 

« 

FIDUCIARY. 
See  AooouirniiQ. 

FINES. 
See  MuKiciPAL  CoRPORATioira^  6b  ^  iiii 

FIRES. 
See  Railroads,  88-S7« 

FLOODS. 
See  Railroads^  4»  5;  Rial  PROPiRTry  8;  WAms^  C 

FORECLOSCRK 
Sss  AmoimiKT,  2;  Exsodtioh,  1, 4|  TRm%  14 

FOREMAN. 
8os  MAam  ahd  Sirtaiv,  i^  & 

FORGERY. 

L  IiDiOTMMir  lOR  FoRoiRT— JoiKDiR  07  AVD  Euunov  RRwm  GomR^, 
Several  oonnts,  eaoh  oharging  forgery,  one  by  frandolently  and  falsely 
making  a  bill  ol  exchange  in  a  fictitions  name,  another  by  frandnleotiy 
obtaining  money  by  nse  of  the  same  bill  drawn  in  a  fietitioDS  naine, 
another  for  frandnlently  obtaining  money  by  color  of  the  same  bill,  and 
another  for  fraudulently  and  falsely  ottering  the  same  bill,  the  last  two 
counts  not  alleging  the  bill  to  be  drawn  in  a  fictitious  name,  may  bs 
Joined  in  the  same  indictment,  and  on  the  trial  the  prosecution  is  not 
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bcmnd  to  eleot  oq  which  particnlar  connt  or  coiints  It  will  rely  for  a 
oooTiction.     LoAcelles  t.  State,  216. 

%  SriDSircA— RBPBSsiMTA'noNS.— Stateinentf  by  one  aooused  of  forgery 
oalonlated  to  create  au  impressioa  that  he  ie  a  person  of  respectability 
and  wealthy  made  to  persons  defrauded  by  the  forgery,  and  also  to  an* 
other  who  was  the  medium  of  introduction  between  them,  are  ad- 
missible in  evidence  as  tending  to  show  guilt  when  aooompanied  with 
faota  and  ciroumstanoes  indicating  such  representations  to  be  false;  and 
the  fact  that  the  accused  pretended  to  ¥rrite  to  his  father  for  a  large 
•am  of  money,  and  mailed  an  euTelope  to  such  person,  which,  being  re* 
turned  unopened  in  due  course  of  mail,  was  found  to  contain  nothing  but 
a  blank  piece  of  paper,  is  also  admissible  in  eWdencSb  together  with  such 
envelope  and  its  contenta    LateelUs  ▼•  Staie^  21& 

iL  AaBUMPnoN  of  Fiarrrioro  Kami  akd  Rblatiohshif. — ^When  one  ficti* 
tionaly  assumes  the  name  of  another,  together  with  the  relationship  of 
•on  to  that  other,  and  in  that  name  draws  and  passes  a  bill  of  exchange 
for  value  to  one  who  relies  upon  such  assumptions,  the  drawer  of  the 
bill  IS  guilty  of  forgery.    LaseeUei  ▼.  State,  216. 

4b  Absumftioh  07  FioTiTions  Kami  and  Charaotbb. — ^Although  one 
haa  been  accustomed  to  use  a  certain  assumed  name,  yet  when  ho 
givea  such  name  a  fictitious  character,  which  is  calculated  and  in* 
tended  to  deoeiye^  by  imparting  an  apparent  value  to  a  bill  of  exchange 
signed  by  him  in  such  name,  which  might  not  otherwise  attach  to  it  in 
the  minds  of  the  person  with  whom  he  is  dealing,  and  he  thus  obtains 
money  from  such  person,  he  is  guilty  of  forgery.  L<ueeUe$  ▼•  State,  216, 

FRANCHISES. 
See  Corporations,  27:  Courts^  L 

FRAUD. 

h  CONSIDBRATION  WhIOH  WiLL  SUPPORT  A  SaLR  OF  PROPEBTT  SO  aS  to  CUt 

off  the  rights  of  one  from  whom  the  seller  acquired  it  by  fraud  must  be 
something  more  than  the  discbarge  of  a  debt  that  revives  when  the  oon* 
aideration  for  its  discharge  faila     Hurd  v.  Bid/ord,  858. 

%  PROPKRTT    PrOCURBD  BT  PuRCHASR  OP,  IN  PaTMXNT    OF    AM    AnTROI* 

DRNT  Debt. — If  property  is  procured  by  fraud,  the  owner  is  not  pre- 
cluded from  recovering  it  from  one  to  whom  it  has  been  sold,  if  the  latter 
made  payment  therefor  with  indebtedness  due  to  him  from  his  immediata 
vendor.     Burd  v.  Bick/ard,  353. 

Bee  Aooountino;  Alteration  of  Instrumxnts;  Bailmrht,  1, 8|  Contraoi% 
9;  Corporations,  U;  Exscution,  1;  Forobrt;  Frauduliht  Oohvbt* 
AHOis,  1;  Public  Lanim;  Sales,  8;  Wills,  8,  14^  17,  2L 

FRAUDULENT  CONVEYANCES. 

1.  A  Voluntary  Convetanox  Is  Presumed  to  bb  Frausulsht  and  Void 
A8  Against  Existing  Creditors.— If  the  grantor  is  at  the  time  insol* 
vent  and  unable  to  pay  his  debts  the  presumption  is  oonolnsive.  Budp 
V.  Austin,  85. 

%  A  Voluntary  Conveyance  Ib  Nor,  ab  Against  Subbbqubmt  Crbditori^ 
Frauddlbnt  nor  Void»  though  the  grantor  Was  indebted  at  the  time 
it  was  executed.  To  make  it  fraudulent,  proof  of  actual  or  intentional 
fraud  is  required.     Umly  v.  Au8tin,  85. 
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t.  k  ToLinrrART  GoinriTAHOB  Is  FRA^QDOLurr  ahd  Void  as  AoAisir  Svs- 
BSQcnuiT  Cbsditobs  if  the  Grantor  was  Iksoltxht  whaa  it  wm 
made  and  wm  then  engaged  in  a  bannest  in  which  it  was  neoeamj  fat 
him  each  year  to  derote  its  proceeda  to  the  payment  of  anteoedeot  in- 
debtedneat,  and  to  obtain  additional  credit  for  onrreni  axpenditena 
Rudy  V.  AusUn,  85. 

4  Iv  THX  Makbr  or  a  Voluntart  Ck>KyirAHOi  Is  Ixsolteht  «I  tfaa  tiia^ 
he  is  presumed  to  have  had  a  frandnlent  intent  as  to  sabseqaeat  ss 
well  as  to  existing  oreditony  especially  if  he  contracts  debts  imsMdi- 
ately  or  so  loon  thereafter  as  to  show  that  he  reasonably  bad  in  con- 
templation the  contracting  of  sach  debts  at  the  time  the  trmnsfsr  was 
made.     Sudy  y.  Atutin,  85. 

S.  Fraudulent  Oonfrtanob  or  Part  Only  or  Dkbtor's  Land& — ^If  an  in- 
solvent judgment  debtor  conveys  lands  to  his  brother,  who  transfexi 
them  to  the  debtor's  wife,  the  transactions  being  really  a  gift  to  the 
wife  in  fraud  of  existing  creditors,  the  fact  that  the  debtor  has  an  in- 
terest in  other  lands,  upon  which  the  same  judgment  is  a  lien,  is  no  de- 
fense to  au  action  by  the  judgment  creditor  to  set  aside  the  conveyaoee 
and  to  Subject  the  property  to  the  lien  of  his  judgments  PaUom  v. 
Bragg,  730. 

C  Ir  MoNKT  Is  Exempt  as  Wages  no  disposition  of  it  by  its  owner  can 
operate  as  a  fraud  upon  his  creditors.     EWot  ▼.  HaJB^  285. 

7«  Indirect  Gift  bt  Debtor  to  Ha  Wirs. — If  an  insolvent  jndgmeat 
debtor  cooveyed  all  his  interest  in  his  father's  estate  to  Us  brother, 
who  immediately  afterwards  conveyed  some  of  the  same  lands  to  the 
debtor's  wife,  the  court,  in  the  absence  of  any  pleading  or  evidence  to 
show  that  the  wife  paid  for  the  land  out  of  her  own  means,  may  reason' 
ably  find  that  the  property  thus  acquired  was  paid  for  with  the  mesas 
of  the  husbandf  and,  such  a  fact  being  found,  the  transaction,  though 
no  proof  of  actual  fraud  is  given,  must  be  pronounced  fFandulentia 
law  as  to  existing  creditors.     PaUon  v.  Bragg,  790. 

B.  Voluntart  Oonvetanob— Who  Mat  Attack. — ^If  the  maker  of  a  volan- 
tary  conveyance  was  insolvent  when  it  was  executed,  bat  paid  his  debti 
then  existing  by  creating  others^  the  holders  of  these  later  dabti  beooms 
subrogated  to  the  rights  of  the  creditors  existing  when  the  oonveyaacs 
was  mad%  and  are  therefore  entitled  to  assail  the  roluntaiyoooTeyanos 
as  a  fraud  upon  them.    Budy  v.  AiuUn,  85. 

8es  AssiONMXKT  lOB  BiNBrrr  or  Creditors,  8-14;  OoBPOBATRun  15^  16; 

JooQiaNTB»  10;  Truvts^  IOl 

FUGITIYBS. 
See  ExT&ADiTiov. 

GARNISHMENT. 

8eS   ATTAOHMOHTf  2^ 

GAS  COMPANIES. 
See  Corporations,  97* 

GIFTS. 
I.  Oauia  MoRffii.<-If^  while  awaiting  and  expeokmg  dsalli»  tiia  «mam 

of  stocks,  bonds,  and  bank  books  at  that  time  in  a  cupboard  in  the  rooa 
takes  two  wallets  oat  of  liis  pockets  and  also  the  key  of  the  cupboard, 
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Mid  giriag  the  key  and  waHett  to  hii  inegitimate  dmnghtw  aaya  to  her, 
'*  Jane,  take  thete  and  take  the  key  of  thii  cupboard;  it  is  thine,  and 
■II  that  ii  in  the  oapbosrd  is  thine,"  and  ehe  thereupon  takes  them  and 
lakes  all  the  bonds  and  bank  books  and  looks  them  over  and  pots  them 
baok  again  and  locks  the  cupboard  and  puts  the  key  and  the  wallets 
in  her  pocket  and  retains  both  until  after  her  father's  death,  this  is  a 
good  gift  eauM  tnortU,  especially  if  it  appears  certain  from  the  whole 
eTidonce  that  he  intended  to  bestow  his  estate  on  his  daughter  and 
died  in  the  belief  that  he  had  done  so.  Oaulding  ▼.  Horbury,  857. 
Gut  07  MoKBT  on  Deposit. — A  writing  given  by  a  bauk  to  a  depositor 
acknowledging  the  receipt  of  four  bonds  and  a  certain  amount  of  money 
in  coupons  and  stating  that  the  former  are  to  be  sold  and  the  latter  ool- 
leeted  and  the  proceeds  placed  to  the  credit  of  the  depositor,  is  in  fact 
m  certificate  of  deposit^  and  an  indorsement  thereon  by  the  depositor 
nddressed  to  the  bank  to  **  please  let  my  nephew  have  the  amount  of 
tiM  wHhin  bin,"  coupled  with  its  delivery  so  indorsed  to  such  nephew 
with  the  intention  of  giving  him  the  fund  in  bank  operates  as  a  valid 
gift  thereof  and  Jnstifiet  the  bank  in  paying  it  to  such  donet  upon  pre* 
Mntation  of  tiie  writing.    Orook  v.  Fbrtl  NaL  Bank,  17. 

OmAMmMM§  Vbauduudit  Contxtahou,  6,  7s  Evsbasp  avo  Wii%  4| 

LlOTHLATUBl,  4;    WlTME88lii 

GRAND  JURY. 
8ee  iNDumiBins. 

GUARANTY. 
8ae  CoKTiuon^  SL 

GUARDIAN  AND  WARD. 
See  JuDOicun^  11. 

GUESTS. 

HABEAS  CORPUa 

JmwMMiT.— If  from  the  record  it  appean  thni  tlM  defeadaat  wm 
•onvieted  by  a  Jury  of  eleven  persons  only,  the  verdisl  and  Jndgment 
■mat  be  treated  as  void  on  habea$  eorpiu.  This  iwnlt  oannol  be 
•Evoided  by  extrinaio  eridenoe  to  the  effect  that  there  were  in  faol  twelve 
Jurors^  and  the  name  of  one  of  them  was  amittad  Iraaa  tha  ncoid 
fhroogh  a  olerieal  error.    ScoU  r.  State,  M9. 

See  Ck>UBTa^  U 

HEIRa 
See  iMmnAKCM,  18;  Wnxi^  S^  flk 

HERBDITAMSNTSL 
Saa  KifiHBMT  DoMAiHs  TAom,  L 

HIGHWAVa 

■mwAT%  lOB  What  Purposm  Mat  Bi  Usid— Niw  Swvitvml-^A 
pnblio  street  may  be  applied  to  all  pnrpoees  whibh  are  not  sabvenive  of 
AM.  ST.  Rar..  Vol.  XXXV.  —61 
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Its  proper  nia,  nor  ineoniistent  with  the  usee  oooienpUted  ia  ita  de& 
cation,  grant,  or  condemnation.  An  abutting  owner  oan  oomplain  ob^ 
when  the  street  ie  subjected  to  a  new  serFitude,  inconsistent 
subversiTe  of  its  use  as  a  street.  Oanu  etc  Mfg,  (k^Y^BL 
JL  B.  Oo.^  706. 
8ae  NiGLniBiics»  1,  2,  5;  Railroads,  1-3;  Bsal  Pbopbbtt,  li 

HOMESTEAD. 

L  Air  Obdkr  of  a  Probats  Court  Dirbgtimo  the  Sals  of  thx  Hoi 

OF  A  DicxDEMT  Is  VoiD  if  made  during  the  minority  of  his  childreB,  er 
while  his  widow  is  unmarried  and  has  not  abandoned  the  homeateadi 
nor  acquired  any  other  in  her  own  right.     Bond  t.  MoHtgomay,  119. 

%  Husband  and  Wife. — Conyitancr  or  iNTBuxar  n  HomsrsAD  Bn- 
CUTKD  BT  Husband  Alonb  is  iuTalid  for  any  pnrpose,  and  therefore 
eannot  have  the  e£feot  of  passing  to  the  grantee  an  estate  in  vereiaiei^ 
to  take  e£fect  upon  and  after  a  proper  sale  of  the  homestead  bjtlM  has* 
band  and  wife  jointly.    MeKenzk  ▼.  Shomn,  664. 

IL  Fathib's  Right  to  Alunats  bt  Will.— A  father  cannot»  by  wiO,  da> 
prive  his  minor  children  of  their  homestead  rights  in  property  oocnpied 
by  them  as  a  homestead  at  the  time  of  his  death.  Kldnumm  ▼.  Gktef 
fnatm,  761. 

4b  Thb  Prookbds  or  a  Voluntabt  Salb  of  a  homestead  are  not  exempl 
from  execution  until  they  are  invested  in  another  homestead,  nor  ia  land 
purchased  with  such  profits  and  intended  for  occupancy  as  a  homestead, 
tmt  upon  which  the  debtor  does  not  reside  and  with  respect  to  whi^ 
he  has  not  filed  any  declaration  of  homestead.    Wrighi  v.  Wettikeimer^  2E|l 

i^  A  Hombstbad  Purchabbd  with  thb  Procbbdb  of  a  Salb  of  Another 
fioMBSTBAD  is  uot  exempt  from  attachment  levied  thereon  phw  lo  tht 
illing  of  a  declaration  of  homestead.     Wrighi  v.  Weitkamer^  S69L 

See  Alteration  of  Instbumbntb* 

HOMICIDE. 

L  Etidbncb  of  Bad  Character  of  Deceased  is  admissiblo  In  trials  for 
murder  only  when  it  is  shown,  prima  facie,  that  the  aocnsed  had  be« 
assailed,  and  was  honestly  seeking  to  defend  himself  at  the  time  whan 
the  crime  was  committed.     Gardner  v.  State,  202. 

%  Evidence  of  Bad  Characfxr  of  Deceased,  when  not  admissible,  eith« 
to  justify  or  mitigate  a  homicide,  ia  not  admissible  for  the  purpose  d 
grading  the  crime,  or  fixing  the  punishment.     Oardner  v.  Staie,  202. 

li  BviDENOB  OF  Bad  Character  of  Deceased.— When,  on  a  trial  for 
mnrder,  it  appears  that  the  accused,  when  the  homicide  was  coa* 
mitted,  was  not  endeavoring  to  defend  himself,  but  was  making  aid 
following  up  an  attack  which  was  altogether  unnecessary  for  the  imme- 
diate protection  of  his  life  or  person,  and  there  was  nothing  to  redaes 
the  homicide  to  any  grade  of  manslaughter,  or  to  justify  it»  evidence  of 
the  violent  and  desperate  character  of  the  deceased  is  not  admissihlc 
Such  evidence  is  only  admisaible  to  throw  light  upon  the  guilt  or  inns* 
eence  of  the  accnsed*  and  for  the  purpose  of  properly  grading  his  eriaa 
Gardner  v.  Stale,  202. 

4k  Threats— Effect  of  Evidenob  of  Bad  Charaoibb  of  Dbceasedi— 
Although  within  a  few  hours  before  the  time  of  the  homicide  the  de- 
ceased threatened  to  take  the  prisoner's  life,  of  which  tiireat  tlieprisontf 
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iMid  knowledge,  and  although  only  a  few  momente  before  he  waa  lUin  tha 
dttoeaaed  waa  in  the  pablie  street  armed  with  a  pistol,  and  approaohiog 
the  priaoner  with  the  probable  purpose  of  executing  his  threats,  yet  if^ 
irhile  he  waa  struggling  with  another  person  who  had  arrested  him  and 
waa  endeavoring  to  take  the  pistol  away  from  him,  the  prisoner,  seeing 
tbe  ftmggle  in  progress,  voluntarily  ran  up  and  shot  the  deceased  whilst 
the  latter  was  engaged  with  the  third  person,  and  not  in  a  situation  to 
make  any  direct  attack  upon  the  prisoner,  and  if,  after  being  wounded, 
tlie  deoeased  abandoned  his  pistol  and  fled  from  the  street  into  a  houses 
and  the  prisoner  pursued  him  and  in  the  house  inflicted  the  mortal 
wound  by  shooting  again  without  any  apparent  necessity,  the  bad  char- 
tteter  of  the  deceased  for  violence  would  afford  no  substantial  aid  to  the 
jury  in  deciding  whether  the  prisoner  acted  from  malice,  or  from  a  b(ma 
JU€  motive  of  self-preservation;  and  for  this  reason  evidence  of  such 
bad  character  is  not  admissible.     Gardner  v.  State,  202. 

Wk  OrarioH  A8  EviDSNOB. — On  a  trial  for  murder  the  opinion  of  a  wit* 
nest  aa  to  what  the  deceased  intended  to  do  with  a  pistol  for  tha- 
poesession  of  which  he  was  struggling  with  a  third  person  prior  to  tha> 
killing  ia  not  admissible  in  evidence.    Oardner  v.  State,  208. 

C  RoBBERT.— Right  to  Kill  in  Difskdivo  Aoaikst  a  robbery  does  not^ 
and  as  soon  aa  there  is  such  change  of  possession  of  the  property  taken^ 
as  will  render  the  crime  technically  complete.  Such  right  remains  with, 
the  owner  so  long  as  his  property  ia  in  his  immediate  presence,  and  tha 
killing  of  the  robber  will  prevent  it  from  being  carried  away,  (hmqfont 
V.  StaU,  242. 

7*  Right  to  Rbsist  Tkbspass. — Section  43S2  of  the  Georgia  code,  daolar^ 
ing  that  "if  after  persnasion,  remonstrance,  or  other  gentle  meaaa 
used,  a  forcible  attack  and  invasion  on  the  property  or  habitation  of  an- 
other cannot  be  prevented  it  shall  be  justifiable  homicide  to  kill  tha 
person  so  forcibly  attacking  and  invading,"  has  no  application  whan  tha 
property  attacked  or  invaded  is  so  inconsiderable  that  the  injnty  ia* 
tended  is  not  serious,  but  slight,  and  does  not  involve  a  felony,  such  aa 
the  severing  from  a  side  of  meat  a  small  portion  thereof.  C!r«nq^bri  t. 
State,  242. 
IL  14  ahblaughtib— Rksistino  TREaPA8&  —Although  a  trespass,  not  amount, 
ing  to  a  felony,  will  not  justify  murder,  and  ia  not  of  itself  sofli* 
cient  to  reduce  a  homicide  to  manslaughter,  yet  if  the  eiroumstanees 
show  that  the  killing  was  the  result  of  a  sudden,  violent  impulse  of  pas- 
sion, provoked  by  the  trespass,  especially  if  accompanied  by  an  assault 
with  a  deadly  weapon,  and  acted  upon  before  the  passion  has  time  ta 
oool,  this  is  such  provocation  aa  will  operate  to  reduce  the  erime  to  man* 
slaughter.  Crawford  v.  State,  242. 
%m  IM8TKUCTI01I8  A8  TO  Mahslauohteb. — ^Whou,  ou  ft  trial  for  murder^ 
there  ia  nothing  in  the  evidence  to  fairly  raise  the  queatioo  as  ta 
whether  or  not  the  erime  committed  ia  manslaughter,  tha  court  need 
Ml  ehaiia  tha  Jury  on  that  degree  of  homioida.    Owrdmr  ▼•  tfloK  S02. 

J 

HOTELS. 

See  IvKKSBraMi 

HUSBAND  AND  WIFB. 

1.  Iv  A  Wm  PLAon  nr  Hbb  Hdsband^b  HAMDa  Momr  whiok  ia  to 

aeparate   property,   the   presamption   is  that  he  receivea  il  M 
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ite  proper  tiM,  n^  ineonsisteQt  with  the  usee  oonienpUfeed  ia  Hi  deA- 
cation,  grant,  or  oondemuation.     An  abutting  owner  can  complain  oaly 
when  the  atreet  ia  aabjected  to  a  new  aervitude,  inconaiateiit 
anbveraive  of  ita  nae  aa  a  atreet.    OauM  etc  Mfg.  Co,  t.  SL 
R  B,  Co.,  706. 
See  NiGLittBiios,  1,  2,  5;  Railroads,  1-3;  Real  Pbopbrit.  3L 

HOMBSTEAD. 

L  Air  Obdbr  or  a  Probatb  Codrt  Dirbctino  thk  Salb  or  thb  Hokbrbab 
OF  A  Dbcbdbvt  Is  Void  if  made  during  the  minority  of  hia  ehildran,  or 
while  hia  widow  ia  unmarried  and  haa  not  abandoned  the  faomeatead* 
nor  acquired  any  other  in  her  own  right.     Bond  t.  Montgomery^  119. 

%  Husband  abd  Witb. — Contbtangb  or  Intbkbst  in  Hombbtbad  Bx» 
CUTBD  bt  Husband  Alonb  ia  invalid  for  any  parpoee,  and  therefore 
cannot  have  the  effect  of  paaaing  to  the  grantee  an  eatate  in  leveiaio^ 
to  take  effect  upon  and  after  a  proper  aale  of  the  homeataad  bj  the  ha^ 
band  and  wife  jointly.    McKenae  ▼.  Shmo^  664. 

IL  Fathbb*8  Right  to  Alibnatb  bt  Will. — A  father  cannot^  by  wiD,  d^ 
priye  hia  minor  children  of  their  homeatead  righta  in  proportj  ooenpiad 
by  them  aa  a  homeatead  at  the  time  of  hia  death.  Kldmamm  t.  Oia^ 
m€um,  761. 

4b  Thb  Proobbdb  or  a  Voluntabt  Salb  of  a  homeatead  are  not  exempt 
from  execution  until  they  are  invested  in  another  homeatead,  nor  ia  land 
pnrekaaed  with  auch  profita  and  intended  for  occupancy  aa  a  homestead, 
tmt  npon  which  the  debtor  doea  not  reaide  and  with  respect  to  which 
he  haa  not  filed  any  declaration  of  homestead.    Wright  r.  FTetfAetnwr,  966> 

i^  A  HOMBSTBAD  PURCHABBD  WITH  THB   PrOCKBDS  Or  A  SaLB  OF  AnOTHO 

fiOMBSTBAD  ia  not  exempt  from  attachment  levied  thereon  prior  to  the 
AUng  of  a  declaration  of  homeatead.     Wright  v.  fferttowcr^  S69L 

See  Altbratioh  or  Instbumbhtb* 

HOMICIDR 

L  Etidbhcb  or  Bad  Charaotbr  or  Dbcbasbd  la  admiaaiUe  in  trials  lor 
murder  only  when  it  is  shown,  prima  facie,  that  the  aoooaed  had  be« 
aasailed,  and  was  honestly  seeking  to  defend  himself  at  the  time  whs 
the  crime  was  committed.     Gardner  v.  State,  202. 

%  Bvidbncb  or  Bad  Charactkr  or  Dbcbasbd,  when  not  admiasibla,  atii«r 
to  justify  or  mitigate  a  homicide,  ia  not  admissible  for  the  purposs  «l 
grading  the  crime,  or  fixing  the  punishment.     Oardner  ▼.  State,  2(KL 

li  Btidbnob  or  Bad  Oharactbr  or  Dbcbasbd.  ~ When,  on  a  trial  (or 
murder,  it  appears  that  the  accused,  when  the  homicide  was  coo- 
mittedf  waa  not  endeavoring  to  defend  himself,  but  was  making  and 
following  up  an  attack  which  waa  altogether  unnecessary  for  the  iraoie* 
diate  protection  of  hia  life  or  person,  and  there  waa  nothing  to  redaei 
the  homicide  to  any  grade  of  manslaughter,  or  to  justify  it»  oTidencs  «f 
the  violent  and  desperate  character  of  the  deceased  ia  not  admiaaihla 
Such  evidence  ia  only  admiaaible  to  throw  light  npon  the  guilt  or  idbo- 
eence  of  the  accnsed«  and  for  the  purpose  of  properly  grading  hia  criaa 
Oardner  ▼.  State,  202. 

4k  Thrbats— ErrBCT  or  Eyidbnob  or  Bad  Chabaoibb  or  Dbcbasbd.— 
Although  within  a  few  hours  before  the  time  of  the  homicide  the  dt> 
oeaaed  threatened  to  take  the  prisoner^a  life,  of  which  tiireat  thoprisoav 
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had  knowledge,  and  altbongh  only  a  few  momente  before  he  waa  slain  the 
daeeaeed  waa  in  the  public  street  armed  with  a  pistol,  and  approaohiog 
th«  prisoner  with  the  probable  purpose  of  executing  his  threats,  yet  if^ 
while  he  waa  struggling  with  another  person  who  had  arrested  him  and 
waa  endeavoring  to  take  the  pistol  away  from  him,  the  prisoner,  seeing 
the  ftmggle  in  progress,  voluntarily  ran  up  and  shot  the  deceased  whilst 
the  latter  waa  engaged  with  the  third  person,  and  not  in  a  situation  to 
make  any  direct  attack  upon  the  prisoner,  and  if,  after  being  wounded, 
the  deceased  abandoned  his  pistol  and  fled  from  the  street  into  a  houses 
and  the  prisoner  pursued  him  and  in  the  house  inflicted  the  mortal 
wound  by  shooting  again  without  any  apparent  necessity,  the  bad  char* 
Mter  of  the  deceased  for  Tiolence  would  afford  no  substantial  aid  to  the 
Jury  in  deciding  whether  the  prisoner  acted  from  malice,  or  from  a  b(ma 
JUU  motive  of  self-preservation;  and  for  this  reason  evidence  of  such 
bad  character  is  not  admissible.     Gardner  v.  State,  202. 

IL  Opintoh  as  Eyidknob. — On  a  trial  for  murder  the  opinion  of  a  wit* 
nasa  aa  to  what  the  deceased  intended  to  do  with  a  pistol  for  tha- 
poaaeesion  of  which  he  was  struggling  with  a  third  person  prior  to  tba> 
killing  is  not  admissible  in  evidence.    Gardner  ▼.  Staie^  208. 

C  RoBBSRT.— RiQBT  TO  KiLL  IN  DiFSKDmo  AoADTST  ft  robbery  does  not^ 
end  as  soon  sa  there  is  such  change  of  possession  of  the  property  taken^ 
mm  will  render  the  crime  technically  complete.  Such  right  remains  with, 
the  owner  so  long  as  his  property  ia  in  his  immediate  presence,  and  the 
killing  of  the  robber  will  prevent  it  from  being  carried  away,  (hmqfijnt 
V.  State,  242. 

7.  Right  to  Rbsist  Tkbspass. — Section  43S2  of  the  Georgia  code,  daolar^ 
ing  that  "if  after  persaasion,  remonstrance,  or  other  gentle  meaaa 
used,  a  forcible  attack  and  invasion  on  the  property  or  habitation  of  an- 
other cannot  be  prevented  it  shall  be  justifiable  homicide  to  kill  tha 
person  so  forcibly  attacking  and  invading,"  has  no  application  when  tha 
property  attacked  or  invaded  is  so  inconsiderable  that  the  injuty  in- 
tended is  not  serious,  but  slight,  and  does  not  involve  a  felony,  such  aa 
the  severing  from  a  side  of  meat  a  small  portion  thereof.  OroMford  r. 
State,  242. 

B.  11  AM BLAUGHTiB— RaaisTiKo  TRESPAsa.  — Although  a  trespaas,  not  amount, 
ing  to  a  felony,  will  not  justify  murder,  and  ia  not  of  itself  sofli* 
dent  to  reduce  a  homicide  to  manslaughter,  yet  if  the  eironmataneea 
show  that  the  killing  was  the  result  of  a  sudden,  violent  impulse  of  paa- 
aion,  provoked  by  the  trespass,  especially  if  accompanied  by  an  asaauH 
with  a  deadly  weapon,  and  acted  upon  before  the  passion  haa  time  ta 
oool,  thia  is  such  provocation  as  will  operate  to  reduce  the  erime  to  man- 
slaughter.    Oraw/ord  v.  State,  242. 

Il  IiiSTRUcnoHB  A8  TO  Mahblaughtkr.— When,  on  a  trial  for  murder^ 
there  ia  nothing  in  the  evidence  to  fairly  raise  the  qaestioo  aa  te 
whether  or  not  the  erime  oommitted  is  manslaughter,  the  oourt  need 
■at  ehai^  the  Jury  on  that  degree  of  homieide.    Gardmr  r.  Sktk^  902. 

i 

HOTELS. 

8ee  IvKKixpsBa. 

HUSBAND  AND  WIFB. 

1.  Iv  A  WiVB  PLAon  nr  Her  Husband's  Hamdb  Mo5ir  whiok  la  to 
aeparate   property,   the   presumption   is  that   he   receivea  il  M  hia 
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owii»  in  Che  absence  of  any  evidence  thai  he  reeeired  it  hi  tnul  te 
her.  Henoe  if  ehe  loane  her  husband  a  bond,  payable  to  beam;  and  i^ 
eeivee  from  him,  or  from  a  firm  of  which  he  is  a  member,  a  promiaMty 
note  for  the  amount  of  the  bond,  there  is  nothing  to  indicate  that  he 
received  it  in  trust  for  her,  or  that  he  is  not  at  liberty  to  use  it  aa  his 
own«     Clari  y.  PaUerwn,  498. 

&  AoiNOT  or  Husband  tor  Wifs.— Where  the  bill  to  foredeee  a  tnat- 
deed  on  a  homestead,  the  effect  of  which  the  wife  aeeka  to  aToid  on  the 
fronud  of  a  material  alteration  made  therein  by  her  husband  after  its 
execution,  arers  that  the  whole  transaction  wss  between  the  oomplain* 
ant  and  the  huslnuid  of  the  defendant,  "except  that  the  defendsnt 
executed  the  papers  after  they  were  prepared,"  etc,  this  exoeption  is 
entirely  inconsistent  with  any  inference  that  the  husband  was  the  sgenl 
of  his  wife  in  regard  to  the  final  act  of  making  the  oonveyanoe  coniees* 
plated  in  the  preliminary  negotiations.     Foote  v,  Hambrid^  631. 

IL  Makbixd  WomM — A  Husbamd  Mat  Beooms  tbi  Aqbit  of  Hia  Was  id 
Masi  ▲  CoHTRACT  FDR  Hbr  FOR  THX  Improykiiut  of  her  real  prop- 
erty»  but  his  anthority  to  so  act  is  not  implied  from  the  maiitel  rela- 
tion, nor  from  the  mere  fact  that  he  occupied,  or  managed  aad  eeB> 
trolled,  her  real  estate.    Hqfmam  ▼.  McFaddem^  101. 

4b  OoHTXTAVCB  OF  WiFB*a  SxPARATX  Proprrtt  TO  Husbaiidl-- The  enaet- 
mant  of  the  Oslifomia  atatato  «f  1660  defining  the  rights  of  married 
women  with  reipoot  to  their  swparste  property  remored  the  ooamon- 
law  impediment  to  a  Tolnntary  oonveyanoe  from  the  husband  to  the  wifii^ 
but  left  unaffected  the  husband's  incapacity  to  take  by  deed  of  gift 
directly  from  his  wife*    Bieo  ▼.  BramdenMiein,  192. 

ib  HuiRAMP  Gahitox  Bb  Madb  Truster  of  Wife's  Srfaratb  Propebtt 
RT  CoTBTASGR  VROK  Hbr  by  Tirtoe  of  a  statute  whieh  merely  prorides 
that  a  wife  nay  oonvoy  her  real  estate  by  a  deed  oxeented  by  heraslf 
aad  her  hnaband.  A  traat  is  valid  only  to  tho  extent  of  the  Ufd  ca- 
pacity of  the  penon  creatii^  it^  and  if  the  wile  eannot  lawfnlty  oenvey 
her  aepante  property  direcl^  to  her  husband  no  title  verti  in  him 
Wider  a  deed  which  purporto  to  transfer  aaeh  separate  property  to  him 
to  be  held  in  tmst  for  the  benefit  of  his  and  her  ohildren.  Jtka  t. 
MramdauUbi.  192, 

&  HUBRARD  ARD  WlF^  EfFROT  OF  GORTRTAROR  «»— AORRRMRHT  WOm  SaII 

OV  CoxMURnr  Proprrtt. — ^By  a  oonveyanoe  of  land  to  hnsband  and  wife 
in  the  name  of  both  the  spouses^  each  of  them  becomes  the  holdsr  of  the 
legal  title  to  one^hslf  the  land;  aad  i(  pendiag  an  aetkn  between  tiiem 
for  divoffoeii  they  outer  into  an  agreement  by  whioh,  among  otiier  mat- 
ters, it  is  proTided  that  such  land  ahaU  bo  sold  for  a  price  which,  with 
oertein  limitations  as  to  a  minimum,  is  to  be  auoh  as,  in  the  judgment 
of  a  designated  referee,  represento  ita  fair  yalne^  this  agreement  eannel 
be  construed  as  oonTcying  to  the  hnsband  all  the  wife's  intereet  in  the 
land,  leaTing  her  merely  the  right  to  enf  ccce  the  pasrment  by  him  ef  one- 
half  the  proceeds,  but  maet  bo  rogarded  both  as  a  floeogaition  by  hisi 
that  the  land  is  community  property,  and  as  a  mutual  executory  agree* 
■lent  by  both  parties  that  they  will  eonsent  to  the  sale  of  the  land  on 
the  terms  specified,  and  that^  after  such  sale,  each  will  accept  one-halt 
of  the  proceeds.  Such  executory  agreement  is  broken  if  the  husband 
refuses  to  couTcy  the  land  to  a  purchaser  who  offers  a  price  deemed  by 
the  referee  to  be  adequate,  and  auch  a  breach  will  givo  the  wife  a  itgM 
either  to  treat  the  agreement  as  rescinded,  and  bring  suit  for  pactitioB 
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of  tte  Un^  or  to  treat  {t  u  existing;  and  teek  Iti  enforoenenl  ftgftinsl 
the  boiiband.  Biffgi  ▼.  Biggi,  141. 
IL  A  Habbixd  Woman  Cannot  Bsoomi  a  Pastnxb  with  Hxh  HvsBisn>  ia 
a  meroantile  business  thoogli  the  statute  declares  that  a  married  womaa 
may  bargain,  sell,  and  transfer  her  personal  property,  and  carry  on  any 
trade  or  business  on  her  sole  and  separate  account,  and  that  her  earn* 
lugs  from  her  trade,  business,  labor,  or  services  shall  be  her  solo  and 
■eparate  property  and  may  be  invested  by  her  in  her  own  name,  and 
•he  may  alone  sue  and  bo  sued  in  the  courts  of  tho  state  on  account  of 
meh  property,  businesa  and  senrioes.  €Hlbar»(m-Sloi$  Committkm  Co.  r. 
SaHnger,  105. 

&   MarRIKD  WOMIN^POWSB  TO  CONTKACT  A8  TO  AlTBt-AOQITXKlD  TlTLl. 

When  the  statute  confers  upon  a  married  woman  power  only  to  contract 
and  bind  herself  in  relation  to  her  property  and  estate  already  possessed, 
or  referring  to  it,  or  in  relatioa  to  property  to  be  acquired  by  the  con- 
tract or  in  consideration  of  it,  she  has  no  power  to  contract  with  a  third 
person  to  bind  an  estate  subsequently  acquired  by  her  through  tho 
death  of  her  husband.    Naylor  t.  Minoek,  695. 

H  AoQuiBscsNOB,  Knowlxdob  Ib  Essential  To.~If  a  wife  seeks  to  avoid  a 
deed  of  trust  on  her  homestead  on  the  ground  that  it  had  been  corrected 
by  her  husband  after  its  execution,  and  tho  bill  asking  for  foreclosure  of 
the  dead  avers  that  she  *'  was  either  informed  of  tho  ooraoction  and  ac- 
quiesced therein,  or  never  had  any  information  that  any  mistake  had 
been  made,"  etc.,  the  alternative  statement  negatives  the  idea  of  ac« 
quiescence  on  the  wife's  part;  nor  is  such  acquiescence  shown  by  a  letter 
written  subsequently  to  the  alteration,  in  which  she  admitted  that  the 
deed  of  trust  embraced  her  homestead,  and  that  the  complainant  could 
lawfully  proceed  to  have  it  sdd,  such  an  admission  being  entirely  con* 
•istent  with  the  assnmpfloa  that  she  knew  nothing  about  the  alteration* 
FooU  V.  Hambrtek,  631. 

Ul  Mabkiid  Woman's  Will— Rxvooation  and  Powut  to  MAKB.-^Stat- 
vtea  which  clothe  a  married  woman  with  full  and  absolute  testamentary 
power  over  her  own  property,  no  matter  how  acquired,  and  give  to  her 
husband  no  authority  to  restrict  her  exercise  of  it,  place  her*  so  far  as 
hor  capacity  to  make  a  will  ia  oonoemed,  upon  the  same  footing  as  a 
fmom  dole.  Under  such  legislation  her  common  law  disabilities  are 
removed  and  her  marriage  does  not  revoke  her  will  previously  made, 
but  she  may  revoke  it  at  any  time,  and  by  another  will  dispose  of  her 
own  property  against  the  wishes  of  her  husband,  and  even  to  his  ontiro 
oxolusion.    Boom  v.  HoiUngskeady  438. 

IL  A  Marbiid  Woman  and  Hkb  Sxfabatb  Estati  Abb  Bound  bt  Hbb 
Inbobsbmbnt  on  a  promissory  note  to  a  third  person  when  such  note  pur* 
ports  to  be  payable  to  her  order,  though  it  was  given  for  a  pre-existing 
debt  of  her  husband,  if  it  was  made  pursuant  to  an  agreement  between 
the  indoraee  and  the  husband  that  if  the  note  should  be  paid  It  should 
be  in  settlement  of  all  claims  between  the  parties.  The  implied  prom- 
iaa  not  to  sue  on  the  note  agsinst  the  husband  until  the  maturity  of  the 
note,  nor  afterwards^  if  it  should  be  paid  when  due,  is  a  valualile  con* 
sideration,  sufiScient  to  support  the  promise  of  the  wife  implied  from 
her  indorsement.    BoberUon  v.  BoweU^  466. 

UL  Mobtoaob  bt  Txnant  in  Entirbtt. — A  mortgage  given  by  a  wife  upcm 
land  owned  by  herself  and  her  husband  as  tenants  by  entirety  to  secure 
to  their  son  tho  repayment  of  advances  made  by  him  in  the  defense  of 
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Ui  hAm  mk  %  orfaniaal  divg%  and  ia  malntrfrfng  ISm  mM  tm 
•qrhiiB,  is  Toid.  and  will  .neither  Und  bar  prMost  iataral  in  tlM  kad 
■or  an  J  intereit  therein  eoqniied  hj  her  by  the  anbeeqnent  death  if  hm 
hasband.    Na^hr  ▼.  Minod:,  606. 

IIL  TUTAinS  BT  EmTIBXTT— HuflBAHB  AHD  Wm— OoimTAHGB  BT  WiH 

Alohk.  ^Neither  a  hnaband  nor  a  wife  oan  mortgage  nor  ooBTejr  an 
estate  Teated  in  them  aa  tenanta  in  the  entirety,  nnle«  both  of 
Join  in  the  inatmmenti  and  erery  instmment  by  whioh  eitiM 
alone  to  make  such  oonveyanoe  is  Toid.    Nofflor  ▼•  Mmotk^  696. 

See  AuFBBATxon  ov  lK8TBUioum»  8;  Ananr,  1;  OoRPOBAxnni%  Hi 
TBAtnyvLBin  GoBTXTAKon.  6^  7;  HomsTSAii^  S|  InamuHO^  17| 
Pamtitiok,  6;  PAnnnutSBip,  1|  Rial  PsoFurr,  1. 

HYDBANTS. 
SeeXi 


DiPRISOKMENT. 
See  ABRm. 

mPBOVEMBNTS. 
See  JvBOMnt^  0}  Mkhakigb*  Lxsira,  1,  8»  0;  TAzai^  % 

INDEMNITY. 
See  SviumrsHiP,  1,  2. 

INDICTMENT. 

L  IicraonB  iNFLcrBRoa  to  Progorb. — Graftd  Jnrort  should  be  per- 
mitted to  act  without  bringing  any  undue  influence  to  bear  upon 
them.  If  an  attorney  of  the  party  olaiming  to  be  injured  by  an  alleged 
crime  goes  before  the  grand  jury  as  a  prosecutor,  for  the  purpoee  of 
securing  an  indictment,  the  indictment,  if  secured,  must  be  aet  aaide  on 
a  plea  in  abatement  thereta     Wil»on  v.  State,  G64. 

Bi  Gband  JuRORS—OBJBcrioNs  TO  QuALiTiGATioNs  07,  flow  Takx^t.— The 
only  objections  which  oan  be  taken  to  grand  jurors  by  plea  in  abate- 
ment to  the  indictment  must  be  such  as  would  disqualify  the  jnror  te 
serve  in  any  case,  and  all  other  objections  affecting  the  competency  d 
the  juror  must  be  taken  by  challenge  before  the  indictment  is  found, 
and  will  not  be  heard  after  the  time  for  challenging  is  past.  LaseeUm 
T.  State,  216. 

Bi  Grand  Joror,  Disqualification  or.— Plba  in  Abatbmbmt  ob  Mo* 
TIOB  TO  Quash  an  indictment  upon  the  ground  that  a  membsr 
of  the  grand  jury  that  found  the  indictment  was  related  by  affinity 
to  the  prosecutor  within  the  fourth  degree,  is  not  sustainable,  at  leasl 
when  the  accused  has  had  an  opportunity  to  make  the  question  by 
ohaUenge  before  the  finding  of  the  indictment     LasceUee  ▼.  State,  216. 

See  FoRaERT,  1;  Judgmbntb^  13. 

INDORSEMENT. 

Bee  Gifts,  2;  Husband  and  Wifb,  11;  Nbgotiablb  iNSTRUMRHTa^  S»  ^  4 

9,  11;  Partnership,  2. 
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INrANTS. 
09  Lawbi  JirDGimm^  11;  ICiam  urn  Suriai^  ],  i)i 
Pabbbt  avo  Child;  KmMnM^  U 

INJUNCTION. 

1»  IirjoironoH  WnxNor  lasra  to  RBsrsAnr  GRnmrAL  PBoamnirgs uImi 
Ib«7«r9  inttitntod  by  a  party  to  a  rait  already  pending  before  the  oonrl^ 
and  for  the  pnrpoee  of  trying  the  eame  right  that  is  in  ime  there. 
OHgkiom  r.  Dakmer,  666. 

9L  Am  Ikjvbt  Is  Ibbbparabui  io  aa  to  Jnatify  an  injanotion  againat  ita 
oontinnanoe  if  it  ia  one  for  whioh  there  oan  be  no  adequate  oompenaa* 
tion  in  money,  or  whioh,  if  continued,  may  become  the  foundation  of  ad* 
▼erae  righta,  or  oocaaion  a  multiplioity  of  saita,  or  materially  laaaan  the 
•njoyment  of  property  by  ita  owner.     Troe  ▼•  Lar§onf  886. 

H  Watmbooubsis — DiYiBsioN  10&  DaAiNAOB— iMJUNonov. — ^An  vpper 
proprietor  through  whoae  land  a  atream  of  water  flowa  will  be  enjoined 
from  cutting  a  ditch  on  auch  land  for  the  purpoae  of  atraightening  the 
oourae  of  the  atream  and  protecting  hia  land  from  overflow,  although 
he  retuma  all  the  water  to  ita  natural  channel  before  it  leavea  hia  land, 
when  the  effect  of  auch  ditch  ia  to  divert  the  water  from  ita  natural 
oonrae,  and  to  ao  increaae  the  current  of  the  atream  aa  diacharged  upon 
the  land  of  the  lower  proprietor  aa  to  aerioualy  and  materially  injure  hia 
milldam  by  waahing  out  ita  banka  and  filling  it  with  mud.  JTc^  t.  Kirk, 

4b  Mahbatokt  IvjuHonoH  Mat  Issux  to  Coupsl  DsnirDAirTB  to  Rvmovb 
A  Dam  erected  by  them  acroaa  the  outlet  of  a  lake  whereby  the  natural 
flow  of  the  watera  from  the  lake  are  retarded  and  the  land  of  the  com- 
plainant overflowed,  though  auch  dam  waa  constructed  aeveral  yeara  be- 
fore tho  commencement  of  the  anit  and  the  defendanta  have  aUice  done 
nothing  towarda  ita  maintenance  or  repair,  nor  aaaerted  any  right  to 
fn^n^n  it^  nor  are  they  the  ownera  of  the  land  on  whioh  it  ia  aituated. 
If  the  dam  waa  built  with  the  knowledge  and  aaaent  of  the  owner  of  the 
land,  and  he  ia  not  ahown  to  have  any  interest  that  will  be  aubaerred  by 
ita  continuance,  the  court  will  assume  that  he  will  permit  the  defend- 
anta to  remove  it.     Tro§  v.  Larton,  336. 

IL  Makbatobt  iMJUVcrioN  may  iasoe  to  compel  the  removal  of  obatmctiona 
placed  in  a  ditch  ao  aa  to  retard  the  flow  of  the  water  aa  it  waa  before 
raoh  obatmctiona  were  built     Wharton  v.  Stevfru,  297. 

See  Ck>RFORATiON8,  25;  Ck)URT9,  1,  3,  4;  JaDOMum^  9. 

INNKEEPERS. 

L  In  aa  action  brought  by  the  inmate  of  a  hotel  to  recover  the  value  of 
certain  peraonal  property  destroyed  by  the  burning  of  auch  hotel,  the 
queation  whether  the  plaintiff  wms  a  guest  or  a  boarder  ia  an  issue  in  the 
oaae,  upon  which  the  liability  of  the  defendant  depends,  and  upon  whioh 
the  oourt  ahonld  mako  an  expreaa  flnding.  Magee  v.  Padjie  Imp,  Co,, 
199. 

%  Whsthsb  ah  Limatb  or  a  Hotkl  Is  a  Oubst  ob  a  Boardkb  ia  a  quea* 
tion  of  fact  to  be  determined  by  the  trial  court  upon  all  the  evidence 
before  it.  That  the  plaintiff  made  a  special  arrangement  reapecting  hia 
•ojoum  ia  not  conclusive  of  the  question,  but  merely  a  circumatance  to 
bo  considered  in  connection  with  all  the  evidence  from  which  the  ulti- 
mate fact  ia  to  be  decided.    Mcujee  v.  Pacific  Imp,  Co,,  199. 


068.  JXDEJL 

li  firaoiAL  ARRAiraEMENT  WITH  iRVfcBmB  U  not  estalilxthed  m&nSj  If 
yoTing  tbftt  tiiMB  WM  •  nile  of  the  bouas  to  ehar^B  m  rawiti  a  1m» 
rate  per  cfiem  for  entOTteinnaat  by  tb«  w««k  tfaui  by  the  day,  and  tbai^ 
if  a  gnest  remained  more  than  a  week,  he  got  the  benefit  oi  the  nk^ 
no  OTidence  being  offered  that  the  mie  was  ever  brought  to  the  knowl- 
•dga  of  the  innate,  or  that  he  was  ever  informed  of  the  latea  ***^f^ 
vnder  different  oironmatanoei»  or  that  there  wae  at  any  time  lewnihii^ 
Mid  or  done  with  ref erenoe  to  the  period  over  whieh  tha  asjom  waa 
to  extend.    Magee  v.  Padjic  Imp.  Co.,  199. 
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INSANE  PEB80N& 

8aa  ABBiaNMSirr  worn  Bbnsvit  or  CRKDnoBa,  2,  8;  VuinoiPAii  OoBKttAp 

TI058,  10-13;  STATimES,  11;  Wxlls^  IX 

INSOLVBNCT. 
8aa  AflsioNMSiiT  los  Bbvbtit  or  CnxDiroBa;  CoBPORATiONak  17;  Fbaudv- 

LSMT  COH  VBTANCXai  1,  3«  4|  8;  JUDOMKNTS,  9;  PAKTIiXB8HXF»  2;  TtBOUa^ 

7—9  12. 

INSTRUCTIONS. 

8aa  Damaom^  4;  Rouiowb,  9;  Nxw  Tsux^  8;  RinaoniB^  7*  ^  S7|  Saia^ 

2;  TsiALk  2. 

INSURANCE. 

L  IiTBUBAiici  AoAXKvr  FiBB,  Loss  CoTxaxD  BT.— Ininranoa  againaft  lorn  If 
fire  inelndea  loai  where  the  canse  insnred  againat  was  the  maaas  or 
agency  in  cansing  the  loss,  even  though  it  was  entirely  due  to  aoma  other 
active^  efficient  canse  which  made  naa  of  it  or  aet  it  in  motioo,  if  tha 
orifhial  efiiBctive  canse  was  not  itself  made  a  subject  of  sepanto  insur- 
ance in  the  contract  between  tha  partiea.  Lfftm  Qiu  tic  Cik  t.  Mmriim 
tie,  [nt,  Co.,  64a 

&  Insubanob  AoADvsr  Fibb,  Whbb  Inoludbs  a  Leas  ABianra  Fbom  ftdOi 
VBiorrr.—- If  insurance  ia  effected  on  a  building  and  machinery  naad  for 
generating  electricity,  and  thereafter  a  fire  occurs  in  tha  building  which 
la  speedily  extinguished,  but  aa  a  result  of  the  fire^  in  a  part  of  tha 
bailding  remote  therefrom,  what  ia  known  aa  a  "  short  eucnit"  was  pro- 
duced, from  which  machinery  was  greatly  damaged,  this  is  a  damage  by 
fire  within  the  meaning  of  the  policy.  The  fire  was  a  direot  and  prozi- 
mate  cause  of  the  damage  according  to  the  meaning  of  the  wordi^  **  di- 
rect and  proximate  cause,"  aa  interpreted  by  the  beat  aathoritiea.  Lpm 
OoM  ttcCor.  Mtriden  tie.  Ine.  Ce.,  540. 

H  iNOBBAaB  OF  RiSK  lOB  WHIOH  THB  AsSfTBBD  Is  Rbspobsiblbl — If  tiia 
property  insured  is  a  church  and  it  is  being  repainted  under  the  diraa* 
tion  of  tha  board  of  trustees  by  painters  amployad  by  them,  and  th^ 
have  knowledge  of  the  means  used  by  snob  painten»  and  thoaa  iMana 
amount  to  an  increase  of  the  risk,  such  increase  must  be  regarded  aa 
taking  place  with  the  knowledge  and  conaant  of  tha  aasnrad  and  av 
being  an  alteration  of  the  circumstances  affecting  tha  risk*  FkniCoih 
grigaOonal  Ohureh  v.  Holyoke  tte.  Int,  Ca,  SOS, 

L  GoiTDiTioir  iv  A  PoucT  AoAiirBT  Kxsruia  ob  Usnia  Napbtha  byliia 
assured  on  the  premises  implies  the  use  of  the  premises  as  a  plaoe  of 
deposit  for  the  prohibited  article  for  a  considerable  time.    But  if  napb- 
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it  vsed  in  a  tordk  for  nearly  a  month  for  the  purpose  of  bnming 
old  pMBt,  though  the  naphtha  is  not  on  or  in  the  premises,  but  it 
ia  a  liquid  form  a  few  inches  oatside  the  wall,  then  this  is  a  pro* 
ise  of  naphtha  on  the  premises  within  the  meaning  of  the  policy* 
Fk^  Otmffregational  Chnrth  r.  IMyohe  etc  Ins.  Co,,  508. 

Bw  Ihcsbasb  09  Risk.— TBI  Uss  of  a  Naphtha  Torch  to  Bitrit  Oit  thi 
Old  Paint  from  a  wooden  boilding  for  the  purpose  of  repainting  it,  when 
smoh  use  eootiniies  every  working  day  for  nearly  a  month,  violates  % 
condition  in  a  policy  of  ixisnrance  providing  that  it  shall  beoome  void 
if  tiio  situation  and  circumstances  of  the  risk  shall  be  so  altered  as  to 
€«iiS6  an  inorease  thereof.  Flmi  Congregational  Chfurth  r.  Ho^fckB  «(& 
/fit.  Co,,  608. 

IL  laroRSASB  of  Risk,  DimATioir  OF.-»A  eondition  fai  a  policy  of  insui^ 
Aaoa  that  it  shall  beoomo  void  if  the  situation  or  oiroumstances  af« 
fecting  the  risk  shall  be  so  altered  as  to  cause  an  increase  thereof^  ia 
Bot  ordinarily  violated  by  a  mere  temporary  change  increasing  the  risk^ 
b«t  a  change  existing  continnously  during  the  working  hours  of  nearly 
m  month  is  not  temporary,  and  is  continued  suflSoiently  long  to  be 
deemed  a  ehange  in  the  situation  and  oircumstances  aflPeeiing  the  rislb 
Fim  CongrtgcUkmal  Chitreh  v.  Sokfobe  efc.  /ns.  Co,,  608. 

7.  IvoRXAni  OF  Risk  fob  thi  Pitbposb  of  Making  Rbpairs.— A  con* 
•dition  in  a  policy  of  insurance  against  any  change  in  the  situation 
nnd  ehnsnmstancea  of  property  afiecting  the  risk  is  not  intended  to  pre* 
vent  the  making  of  necessary  repairs  and  the  use  of  such  means  as  are 
reasonably  necessary  for  that  purpose.  Both  parties  to  a  contract  for 
insurance  must  be  presumed  to  expect  that  the  property  will  be  pre* 
■erved  and  kept  in  proper  condition  by  making  repairs  upon  it.  Firti 
Oongregaiionai  Church  v.  Holjfoke  etc  Ins,  Co,,  508. 

H  laoBXASB  OF  RiRK  Whbh  a  QnisnoN  for  tbb  Jurt.— If  a  policy 
of  insurance  against  fire  contains  a  condition  against  increasing  the 
risk  and  against  the  use  of  naphtha  on  the  premises,  and  such  prem* 
Ises  being  in  need  of  repainting,  a  naphtha  torch  is  used  daily  for  a 
period  of  a  month  for  the  purpose  of  burning  off  old  paint,  whereby  the 
risk  insured  against  is  increased,  the  question  to  be  submitted  to  tho 
Jury  ia  whether  the  use  of  the  naphtha,  at  the  time  and  in  the  manner  in 
whioh  it  was  used,  was  reasonable  and  proper  in  the  repair  of  the  build* 
ing,  baring  reference  to  the  danger  from  fire  as  well  as  other  considera- 
tions. If  the  use  of  the  naphtha  torch  was,  under  the  circumstanoea 
and  at  tho  time  and  in  the  manner  in  which  it  was  used,  an  unreasonable 
nse  tho  policy  is  avoided  thereby.  First  Congregational  Church  v.  Bol* 
foibsefoi  Ins,  Co,,  608. 
Il  BmiriT  Sooiktis^Whkthbr  Insurance  Companixs.  —An  association  not 
organused  to  do  business  for  profit  or  gain,  but  to  pecuniarily  aid  tho 
widows,  orphans,  heirs,  and  devisees  of  its  members,  is  not  an  insuranoa 
company,  and  its  membership  certificates  are  not  contracts  of  insnnmoe. 
Korihwettem  etc  Aid  Aetn,  v.  Jonu,  810. 

lOl  BiNSFIOIAL  AsSOOIATIONS—DlSTRIBUTXOir  OF  MSMBXRSHIF  FUVD. — ^WhOB 

a  oertificato  of  membership  in  a  benefit  society  provides  that  by  reason  of 
membership  the  devisees,  or,  in  case  of  no  will,  the  heirs,  of  the  mom* 
ber  upon  his  death  are  to  receive  a  designated  snm«  and  a  member  hold* 
ing  such  certificate  dies  without  children,  leaving  a  will  by  whioh  ha 
appointo  an  executor,  but  without  making  any  bequest  of  his  benetH 
fund,  such  fund  will  be  distribnted  to  his  legal  heirs  as  designated  bj 
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tilt  ttotalt  of  dIftillmtlolM  to  tiio  ozoloolon  of  moIi 

oreditora  of  Um  ooteto  of  the  deoeaaod.    Korikwealmn  item  AH  AmtL  v. 

/oiiet,810. 

IL  BaimiT  AaKxni.Tiov»— Oonuor  or  Laws— DmKDimxur  ov  Dmwu 
Fmnx^When  a  member  of  »  benefit  eooiety  argaoiaed  uder  ffao  hm% 
of  one  state  and  domiciled  therein  reoeiTea  ita  oertifieate  of  TttiilfH 
ahip  proTiding  that  hia  deviaeeoi  or,  in  oaoe  of  no  will,  hia  hoiff%  aso  la 
leoeiTe  a  dengnated  snm  npon  hia  death,  and  then  dioa  wfaila  ^^—uirn^ 
in  another  state  without  making  a  will,  the  fond  to  whidi  hia  beiia  an 
entitled  mnat  be  diatribnted  to  them  aa  prorided  by  the  inteatate  lawa 
of  the  latter  state,  unaffected  by  the  laws  of  the  state  of  tho  doadsile  of 
snch  society.    NorihouUm  etc  Aid  Aun,  t.  Jonei,  810. 

1&  Bbhstit  Soanma— Bmunr  FuKD^MncBBR'a  IvnBxar  nr.— Under  a 
oertifioate  of  momberahip  in  a  benefit  sooie^  which  proTidea  that  Ao 
devisees,  or,  in  case  of  no  will,  the  heirs,  of  the  member  npon  hia  death 
are  to  receiTe  a  designated  snm,  the  member  has  no  propetiy  in  the 
fond  during  his  life.  He  has  only  a  power  of  appointment  by  wilL  In 
case  of  hia  death  without  the  exercise  of  such  power  of  appointment 
ozoept  to  name  his  executor,  neither  the  latter  tux  the  deceased's  cred- 
itors can  acquire  any  interest  in  the  benefit  fund.  It  must  be  distnbated 
to  his  heirs  under  the  intestate  law.   NorihweUem  eCe.  Aid  Asm.  t.  Jmet, 

8ia 

I8l  Iksubablb  Ihtxrist— Who  Mat  Bb  BiNsnciABm. — ^A.  person  has 

snch  an  insurable  interest  in  his  own  life  that  he  may  insure  it  for  the 
benefit  of  his  heirs,  or  even  for  the  benefit  of  a  stranger.  Norikwaiem 
etc  Aid  A$9n,  t.  Jones,  810. 

li.  Waoirino  Contbaot. — A  man  may  insure  his  own  life,  paying  tiie 
premium  himself,  for  the  benefit  of  another,  who  has  no  insurable  in- 
terest. Such  transaction  is  not  a  wagering  oontraot  ffiU  t.  Umled 
Life  Ins,  Assn.,  807. 

Ift.  Bbneftf  Sooibtibs— Waobbino  Cohtbact. — ^A  certificate  of  memberriiip 
in  a  benefit  society  which  provides  that  the  devisees,  or,  in  case  of  no  will, 
the  heirs,  of  the  member  upon  his  death  are  to  receive  a  designated  sum, 
is  not  a  wagering  contract.    Northwestern  etc.  Aid  Assn.  t.  Jones,  810. 

18.  TONTINB    AaSIOKMBNT— PATHBMT     TO     FiDUGUL    AOBHOT. — When    a 

number  of  members  of  a  life  insuranoe  association,  each  holding  a  poL 
icy  in  like  amount,  execute  tontine  assignments  to  a  fiducial  agency 
in  trust  to  collect  and  distribute  the  proceeds  of  their  respective  policies, 
in  case  of  death,  to  the  survivors,  snch  assignments  are  not  wagering 
contracts  but  are  valid.  Upon  the  death  of  one  of  the  assignors  the 
payment  of  his  insurance  to  such  fiducial  agency  is  a  good  payment  and 
relieves  the  insurer  of  all  liability  to  the  legal  representativea  of  the 
insured.  The  right  of  such  representative  to  recover  the  insuranoe 
money  in  an  action  against  the  fiducial  agency,  not  being  before  the 
oonrt,  is  not  decided.    BUI  v.  United  Life  Ins.  Assn..  807. 

17.  Ihsubangb  ov  Litb  of  Husband,  Patablb  vo  His  Won;  should  be 
considered  as  payable  to  her  only  in  the  event  of  her  surviving  him.  Oa 
her  death  in  his  lifetime,  a  resulting  trust  arises  in  favor  of  hia  eatate. 
This  rule  is  equally  applicable  to  a  certificate  by  a  mutual  aid  aociety  of 
which  the  husband  was  a  member,  and  the  aasessmenti  of  which  were 
paid  by  him.     Hasldns  v.  Kendall,  490. 

Bee  Abbitbatiok,  4;  Cotbnanot;  Nbootiablb  Lm-JWHMW^  1%  Sum^  % 

WlTNBSSBS,  8h 
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JOINT  TENANCY 

8m  COTXHANOr,  IOl 

JUDGMENTS. 

Mm  A  Jusomhit  Is  Bindkbxd  when  ordered  by  the  oonrt,  hat  it  not  entered 
mitil  Mtoally  written  in  the  jndgment  book.    Durant  t.  Oomegyt^  267. 

S.  VteAi^  WsAT  Ii  NoT.^The  words,  "at  this  day  the  ooort  ordered 
this  oanse  dismissed,  at  plaintiff's  costs,  taxed  at  three  dollars  and  forty 
oents,"  do  not  oonstitnte  a  final  judgment,  bat  merely  an  order  directing 
the  entry  of  a  judgment  of  dismissal.     DuratU  t.  Cwneg^  267. 

%  FiNfiiHOB  OF  JuRiBDiOTioH  How  Fab  Conglusiyb.— As  long  as  the 
Jndgment  of  a  competent  court,  deciding  that  it  has  jurisdiction  of  a 
■ait  against  a  nonresident,  stands  unreversed,  the  defendant  is  pre« 
olnded  from  pleading  to  the  jurisdiction  in  any  other  oourt  to  which  the 
snit  may  be  removed.    Baidey  v.  Baialey,  726. 

^  JurOMSHT  NuLLimNQ  Bbjid — GoNOLCSiVKNBSs. — A  judgment  of  a  court 
of  competent  jurisdiction  setting  aside  and  nullifying  a  conveyance  of  land 
and  establishing  the  relation  of  the  parties  to  eaoh  other,  is  conclusive 
npom  them,  and  they  are  thereby  estopped  from  subsequently  asserting 
any  title  or  claim  of  title  to  the  premises  in  question  under  such  con« 
▼eyance,  or  denying  their  relation  to  each  other  as  thus  established. 
Stewart  v.  SUwart^  67. 

iw  JuDQMXMT  NuLLunriHo  Dbid  and  Establishino  CkyrKNANOT— EFrsoT  or. 
A  judgment  against  a  person  in  possession  of  land  declaring  the  deed 
under  which  he  holds  to  be  void  and  that  he  is  a  tenant  in  oommon  with 
the  other  parties  to  the  suit,  interrupts  and  destroys  any  adverse  pos- 
session he  may  have  had  against  his  cotenants  and  restores  the  seisin  to 
all  of  them,  and  the  subsequent  silent  possession  of  such  person  claim* 
ing  under  the  same  deed  accompanied  by  no  act  amounting  to  an  ouster, 
will  not  constitute  snch  adverse  possession  against  the  other  cotenants, 
as  will  vest  title  by  the  statute  of  limitations.     Stewart  v.  Stewart,  67. 

6L  Judohbnt  Ncllittino  Dsed  and  Establishing  Ck>TBNANOT — Iupboyi* 
MBiTTS  BT  CoTENANT— Laohbs. — When  after  the  rendition  of  jndgment 
against  a  party  in  possession  of  land  declaring  the  deed  under  which  he 
holds  to  be  void,  and  that  the  parties  to  the  suit  are  tenants  in  common, 
■noh  party  continues  in  possession,  but  without  claiming  to  hold  ad- 
versely to  his  cotenants  except  by  virtue  of  such  deed,  his  possession 
is  not  adverse,  and  if  he  places  improvements  on  the  land  he  does  so 
at  his  risk,  without  any  right  to  maintain  that  his  cotenants  are  guilty 
of  laohes  in  allowing  )iim  to  erect  such  improvements.  Stewart  v. 
Stewart,  67. 

1.   ExiaTBHOS  AND  OONTBNT8  07  JUDGMBNT  BXLISD  UpON  AS  ESTOPPKI.  MaT 

Bs  PaOYSD  by  producing  a  certified  copy  of  the  judgment  entry  of  a 
oourt  of  record  possessing  general  original  jurisdiction,  and  such  copy 
it  prima  fade  evidence  of  a  valid  judgment,  but  it  is  not  conclusive 
•ither  of  the  jurisdiction  of  the  parties,  service  or  of  any  other  matter 
material  to  the  rendition  of  a  valid  judgment.  If  the  party  against 
whom  it  is  offered  can  derive  any  benefit  from  proving  the  antecedent 
«r  snbsequent  proceedings,  or  the  want  of  any  legal  essential,  ha  is  al 
liber^  to  introduoe.the  entire  record.    Qib^on  v.  Bobhuon,  260. 
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t.  How  Protxd. — When  »  fndjpnent  is  relied  on  H  aa  estoppel  m  m 
eetebliehmg  any  partienlar  state  of  faets  of  whieh  it  is  the  ]»iWdil 
result^  it  can  be  proved  only  by  offering  in  eridence  a  oomplete  and 
dnly  aaihenticated  oopy  of  the  entire  proceedings  in  which  the  judg- 
ment was  rendered;  but  when  the  only  direct  object  to  be  subserved  is 
to  show  the  existence  and  contents  of  snoh  jndgmenti  a  certified  oepy 
of  the  judgment  of  a  court  of  record  poisessing  general  original  jnrisdw* 
tion  if  admissible  hj  itself  to  prove  its  rendition  and  eon  tenia 
admitted  in  eridenoe  all  legal  incidents  attach  whieh  tha  law 
to  judgments  of  that  daas.    Oibmrn  t.  Babmaomt  250L 

H  JusoxxHTB  Kaamio  Upov  Uvauthobobd  Afpxabahcb  ov  Axxosnra 
Will  Bs  Sbt  Asn>s  upon  motion.  Bquity  will  enjoin  the  eoUeotion  of 
a  judgment  so  procured,  wben  the  right  to  more  to  set  it  aside  has  bssa 
lostk  regardless  of  the  solTeney  or  insol?en^  of  the  attomsgr.  OvMtf 
V.  7%iifiierfiiaii»  686. 

10.  JuDQMXitT  Based  on  Afpkakahob  of  ATTOBHrnr— OollaxbbaIi  Avcmk. 
When,  after  process  is  served  on  one  of  two  defendants  wiio  is  aa  attor- 
ney, he  appears  for  both,  and  judgment  is  rendered  against  them,  affesr 
which  the  defendant  not  served  frandnlentiy  oonveys  all  of  his  propsrty 
subject  to  execution,  he  cannot^  in  aa  action  brought  to  set  aside  sadi 
conveyance,  attack  the  judgment  on  the  ground  of  nonssrvioe  of  pro* 
cess,  and  that  the  appearance  of  such  attorney  for  him  was  nnaathof^ 
iaed.     CorbiU  T.  Thnmerman^  686. 

IL  JCJPOMJKNT  AOAUIST  INFANT   DBFKNDANT3.— A  SCMMONS  DmnOfSn  TO 

P.  L.  B.,  Admin isTBATOR  of  P.  N.  B.,  and  Guardian  of  Bettisy  Ida, 
and  Peter  Burgett^  minors,  is  amendable,  and  though  not  amended,  will 
support,  upon  a  collateral  attack,  a  judgment  rendered  against  the 
minors  upon  a  return  of  service  upon  their  guardian,  and  upon  each  ef 
them.    BurgeU  v.  WUU/ord^  M. 

19L  JVDOMSNTS  Ba&rxd  BY  Statctn  OF  LnoTATiONa^If  the  right  of 
on  a  judgment  is  barred  by  the  statute  of  limitations,  exeeation 
issue  thereon,  nor  can  a  valid  levy  or  sale  be  made  thereunder.    Xndi- 
moiiT.  Hirth,  688. 

IS.  CbiminalLaw — PBAonos— KoLLxPROBiQai. — ^Underastatvtsallcwiig 
a  noUe  proBequi  to  be  entered  by  the  attomey^general,  in  any  crinuaal 
case,  with  the  conaent  of  the  court,  after  aa  examination  of  the  easa^ 
such  consent  is  conoluaiTe  upon  the  validity  of  a  noUe  proaeqm  whieh 
the  court  has  allowed  the  attorney*general  to  enter  before  putting  thi 
accused  on  triaL  The  latter,  when  arraigned  upon  aa  indictment  sab- 
sequently  found  and  returned  by  the  grand  jury  for  the  same  orimcb 
oannot,  by  plea  in  abatement  or  motion  to  quash,  draw  in  question 
the  rightful  disposition  of  the  f<mner  indictment  by  noUe  jproseginL  La^ 
cellM  T.  Siaie,  216. 

Bee  Appbai^  2;  Assionmint;  Costs;  Etidbnon,  8»  BxBcnnoN,  2-4;  Ezboob- 

TOBS  AND  ADMINISTBATOBS,  4;  FbATTDULBNT  CONTBTANOB8,  6;  HABlAf 
COBPU8;  JUSTIOBB  OF  THB  PBAO^  1;  MBCHANIO'a  liBN,  16^  16^  18|  FbO^ 
0BB8,  1;  TBU9T8,  8L 

JUDICIAL  8ALB& 

Tbm  ICazim  of  Oatbat  Smftob  does  not  apply  to  a  Jndidal  sals  where  the 
dslsel  in  the  title  of  the  purchaser  is  occasioned  by  eome  inegnlKify 
in  the  proeeedings  depriving  them  of  the  power  to  dxresi  tiM  tttb  held 
If  the  defendant.    Band  v.  Montgomery,  119L 

See  Pabtibs;  Sitbbociation,  4-6L 
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JURISDICTIOK. 

1»  AonoNS  Aoinin  NovKxaiDiins.— A  rtatate  providing  that  when  %  d«- 
fradaat  is  a  nooreaident  he  may  be  sned  in  any  ooort  of  the  state  ap* 
^ea  to  all  snitiy  whether  im  rem  or  in  permmeuiL  Baukff  t.  BaUley^ 
726. 

%  Aar  OsjBcnoir  to  tex  Jurisdiotiok  of  an  Appillati  Coubt  may  be  mada 
at  any  time,  and  though  not  interposed  by  oonnsel  should  be  eonsid- 
•red  by  the  court  if  apparent  from  the  record.    DuremL  t.  Conupyi,  207t 

See  Aooomrmro;  Actions;  Appbal»  1;  Ck>i7B»;  Judomxhtb^  %  7« 

JURY  AND  JUBOBfl. 
SeeTBiAL. 

JUSTICE  OF  THS  PEACE. 

!•  Apfxal  fbok  Jusnoa'a  Court,  EFnor  of.— When  an  appeal  la  taken 
from  a  justice's  court  to  the  superior  court,  and  a  suflSeient  undertaking 
is  girea  to  stay  execution,  the  efieet  is  to  transfer  the  entire  record  to 
the  appellate  courts  and  to  cause  the  action  to  be  retried  in  that  oonrti 
as  if  originally  brought  therein.  In  such  a  case  the  judgment  appealed 
from  is  completely  annulled,  and  is  not  thereafter  available  for  any  pur- 
pose.   BuUard  r.  McArdle.  17(L 

&  Vacation  of  Ordsb  Dismissing  Afpial  from  Jcsticb's  Coubt^  and 

recall  of  asecution  issued,  after  such  dismisaal  by  the  Justice,  leavea  the 

oaase  andetermined  and  pending  before  the  appellate  oourt»  as  it  was 

when  the  appeal  was  first  perfected.    It  is  not  essential  to  the  validity 

of  the  vacating  order  that  it  should  be  filed  in  tha  justice's  eomrk    Bui» 

iard  T.  MUrdU,  170. 

See  ExiconoN,  & 

LACHE& 
Baa  OoBFO«4tHni%  12;  EzioirroBS  and  AsaaxnatAtonBf  1|  JvDOMirak  fL 

LANDLORD  AND  TENANT. 

PwiKMi  rai  Bxar.— Goods  ov  a  Stbanoxr  Ck>»Biairn>  to  mm  Aonrr  to  ba 
aold  CO  commission  are  not  liabla  to  distnas  for  wnt  daa  by  tha  agents 
.fJiiasB  T-  SiacHnM9€.  908. 

See  Adyxbsb  PoaaunoN,  8|  Trispam^  4. 

LEASE. 
Saa  AucnoHi»  S|  OoBvoRAxiQa%  29;  Nonc%  L 

LEGACY. 
See  Tbusib,  8;  C 

LEGISLATURE. 

!•  PouoB  PowBR^RsoirLATiON  OF  BcsiNisB  BT  LBonLAiiTB  Bodhs.— Ll 

the  exercise  of  the  police  power  the  legislature  has  a  very  wide  discre* 
tion  as  to  what  is  needful  or  proper,  but  is  not  the  exclusive  judge  as  to 
what  is  a  reasonable  and  just  restraint  upon  the  right  of  the  citixen  to 
imrsae  a  business  which  is  recognised  as  innocent  and  useful  to  the  com- 
munity.   As  that  right  is  one  which  is  protected  by  the  constitution,  it 
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IS  always  %  jadicial  qaestion  whether  any  particular  regnlalaoiL  aff 
right  is  a  valid  exercise  of  the  police  power.    3x  parte  WTtitweil,  M 

%  Pouoi  Power,  Bioht  of  Courts  to  Drclarb  What  la  Valid 

OF. — The  power  of  the  courts  to  declare  invalid  what  they  may  deem  aa 
unreasonable  legislative  regulation  of  a  business  which  the  cituen  has  a 
constitutional  right  to  follow  most  be  exercised  with  the  atmoet  cantioB. 
and  only  when  it  is  dear  that  the  ordinance  or  law  so  declared  void 
pastes  entirely  beyond  the  limits  of  the  police  power,  and  infringes  npsa 
rights  secured  by  the  fundamental  law.    JSs  parU  WkUwell^  16SL 

t.  Constitutional  Law— Powbr  and  DiacRsnoN  of  Lrgiblatuks.— In  ss 
far  as  a  legiilature  keeps  within  the  limits  of  powers  in  enaeting  lavs 
its  motives  cannot  be  inquired  into^  and  its  discretion  Is  not  a  sabjeei  for 
review  in  the  oourts;  but  whenever  and  to  the  extent  thai  it 
its  powers,  it  is  oonclosively  presumed  that  it  intended  to  so 
them,  and  parol  evidence  of  good  motives  or  other  oonsideratioBS  sis 
not  allowed  to  obviate  the  effect  of  such  unlawful  intent.  8tai$  t.  Om^ 
ningham,  87. 

ii  Constitutional  Law--Oijt  of  Public  Propbrtt,  What  Is  ISfat, — An  sol 
of  the  legislature  releasing  a  county  treasurer  bom  liability  lor  BBonsys 
stolen  from  him  without  his  fault  by  burglars  is  not  a  gift  of  muiiieipsl 
or  public  property,  ^^  *  release  of  a  claim  whidi,  though  legally  dse^ 
the  legislature  finds  it  to  be  unjust  and  opprsssiva  to  anforaa.  A 
T.  State,  91. 

B.  Constitutional  Law— LaonLATrvB  Apfortioniixnt— Powx 

latubb.  —  The  enactment  of  an  apportionment  law  la  aa  azaraia  dt 
.  legislative  power,  but  such  power  is  not  absolute  and  vnlimitedi  ea  lbs 
contrary,  it  is  rsstricted  by  constitutional  provisions  on  the  aabjed^ 
and  these  conditions  are  absolutely  binding  upon  the  legisIataTC^  and  ft 
has  no  power,  much  less  discretion,  to  dispense  with  any  of  them.  Stak 
V.  Cunningham,  27* 

8.  Municipal  Corfobationb— Bight  of  Lbqiblatubb  to  RBT.msai  Qbuoa* 
TI0N8  to. — If  the  treasurer  of  a  county  has  become  liable  on  hia  oflieiBl 
bond  to  the  various  school  districts  therein,  on  the  ground  tliat  tlisv 
moneys  were  taken  by  burglsrs  without  hia  fault  from  a  safa  famishsd 
him  by  the  county,  it  is  competent  for  tlia  Isgislatra  to  lalaaaa  hia 
from  such  liability.    Pmntm  T.  8^0$^  9L 

Bee  CoNttTiTUTioNai  STZDurai^  6;  MmndPAL  OmfWunoM^  1-4|  Bua» 


LETTEBa 
8aa  £yn>BNO%  ?• 

LEVY. 
8aa  AtTAOBMBHTf  1,  7»  8|  ExBoonov;  JpiwifBW%  IS. 

LISNa 
Baa  CoTurAvor,  7, 8;  RnounoN,  1, 2;  FRAVDULnr  OovTBrABai^  8|  MBi 

OHANIO'S  LbH. 

LIMITATIONS  OF  ACTION. 
Bee  Adtbrsb  Possbssion,  4,  6;  Exboution,  1,  2;  Bxbouvobs  iV» 

TRATORS,  1;  JUDOMBNTS^  6^  12;  PlBDOB,  2;  TRUBlBy  7. 


Index.  d75 

MACHINERY. 
See  Daicaqis,  1. 

MAUOE. 
See  Damagbs,  3;  Railroads,  16. 

MANDAMUS. 
See  Courts,  1,  3. 

MANDATORY. 
See  Injunction,  4,  6. 

MANSLAUGHTER. 
See  HoMioiDB,  8,  8. 

MARRIAGE. 
8m  Husband  and  Witb;  Wills,  28,  89. 

MARRIED  WOMEN. 
See  Husband  and  Wm;  Mxohanio's  Libn,  6;  7;  Wills^  28. 

MASTER  AND  SERVANT. 

It  Xbbcruotxonb  to  Minos  Ehplotbbs.— When  young  penoni^  witbonl  az* 
perienoe,  are  employed  to  work  with  dangeroas  mAohines,  it  is  th« 
duty  of  the  employer  to  give  suitable  initructionB  as  to  the  manner  of 
using  them,  and  warnings  as  to  the  hazard  of  oarelessness  in  their  use. 
If  the  employer  neglects  this  duty,  or  if  he  gives  improper  instructions, 
he  is  answerable  for  the  injury  resulting  from  this  neglect  of  daty. 
Tagg  r,  McOeorge,  889. 

ft  NiGUOBNGB  Arising  From  HAfrrB. — If  a  minor  employee  is  direotod  by 
his  foreman  to  hurry  in  the  doing  of  dangerous  work,  and  is  injured 
while  complying  with  such  instruction,  the  risk  of  injury  being  increased 
through  his  haste,  such  employee  may  recover  for  injuries  thus  received, 
if  be  was  not  aware  of  the  danger,  and  his  will,  b^g  subject  to  thai 
of  the  foreman,  he  obeyed  him  because  he  thought  the  foreman  knew 
better,  or  because  he  was  afraid  to  disobey.     Tagg  v.  MeOeorge,  889. 

Ik  Tbllow-Sbrvants— Gradu  OF.^The  Civil  Code  of  California  reoog* 
niaes  no  distinction  growing  out  of  the  grades  of  employment  of  the 
respective  employees,  and  gives  no  e£fect  to  the  circumstance  that 
the  fellow-servant  through  whose  negligence  an  injury  came  was  the 
superior  of  the  plaintiff  in  the  general  service  in  which  they  were  in 
oommoiv.  engaged.  Therefore  if  a  section  hand  is  injured  through 
the  negligence  of  a  section  foreman  by  whom  the  former  was  employed, 
and  who  had  power  to  employ  and  discharge  men  employed  to  work 
vnder  him,  such  foreman  is  answerable,  but  the  master  is  not.  In  their 
relations  to  their  master  the  section  hand  and  the  seotioii  foreman  are 
IsDow-servants,  and  neither  can  recover  of  him  for  the  ne^genoa  of  the 
olhar  azoepl  when  tha  master  has  been  guilty  of  want  of  ordinary  eara 
In  tha  lalsctioa  of  tha  enlpabla  employee.  Jknm  t.  SaiM&rm  Pmu  (k^ 
188L 

Ik  Tiob-Pbihoipai.— An  employer  is  not  liable  for  an  injury  rsotiTsd  bj  Ida 
iployee  through  the  negligenoe  of  a  fellow-servant^  unless  the  act  whiok 
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oaaaed  the  in  jury  was  one  which  il  wis  the  datj  of  the  •inpIoj«r  \im» 
self  to  perform  towards  his  employees.  In  sach  a  case  the  offendiaf 
servant,  in  the  performance  of  that  duty,  is  regarded  as  th«  agent  «r 
representative  of  his  employer,  and  the  latter  is  therefore  responahk 
for  his  acts.    Doves  ▼•  Southern  I*ac»  Co*p  1S3. 

See  lUiLSOADS,  11,  14^  16,  19-22 

lAAYlMR. 

Jktmmam  oftsgiw  injurku    Oama  etc  Mfg,  Co,  t.  Al  LondB  afe:  R§,  0%^  700| 
Expnnio  unim  eat  eaxhuSo  akermk,    Mtsrpkif  ▼.  Oarlm,  689. 

MECHANIC'S  UEN. 

1.  Cowri'KUtJTioy.— Statntes  giTing  Usus  for  material  need  in  «»^^"g  las* 
proTements  npon  land  are  remedial  in  their  natore,  and  should  be  gives 
a  liberal  oonstmotion.     Dugan  Chd  Sione  OtK  r,  Oraif,  767. 

t.  MaoHAHio's  Lisif  vos  Sidbwaix  jjtd  Abba  Partly  on  Lot.— Amechmnie's 
lien  will  attach  to  a  lot  and  bnilding  thereon  for  stone  need  in  the  oon- 
straction  of  sidewalks  and  areas,  a  part  of  which  are  on  the  lot  and  a 
part  on  the  street,  aftd  all  •f  wfaioli  bps  huilt  nnder  one  eontnel 
Dwgam<kUStom Co,  v.  Ora^  767. 

•»  MiCHAHio's  LiBH  VOB  SiDKWALK.— A  sidewalk  erected  in  the  street  in 
front  of  a  private  bnilding  is  an  iaproveiaent  and  an  appurtenance 
thereto,  for  which  a  mechanic's  lien  will  attaoh  to  the  building  mm^ 
the  land  npon  which  it  stands.    Ihigan  Cut  Stone  Co.  v.  Oreqf,  767. 

L  Mmbahio*8  Libn  Will  Attach  to  ah  BQinTABLB;lNTBRBn'  in  land  held 
nnder  b  contract  of  purchase,  and  if  such  interest  is  afterwards  enlarged 
into  a  fee,  the  lien  may  be  asserted  against  the  whole  tiUeu  Fklimar 
V.  Ponat^  881. 

lb  Ubohanio^  Libn  Hat  Bb  Assbbtbd  bt  a  Ybndor  or  Land  when,  by 
the  same  contract,  he  agreed  to  sell  the  land  for  a  specified  snoi,  and, 
for  another  amount^  also  specified,  to  erect  a  bnilding  thereon,  and  be 
onhsequently  made  the  conveyance  and  erected  the  building,  FmUmer 
V.  Potis^  881. 

•»  Miobanio's  Libn  on  thb  Pbofbbtt  or  Mabbibd  Wokbn.— ITader  a 
statute  authorizing  a  married  woman  to  hold,  devise,  bequeath,  and 
convey  her  property,  real  and  personal,  the  same  as  if  she  were  %/em§ 
aokf  she  may  enter  into  a  contract  for  its  improvement,  and  snofa  ooa* 
tract  may  be  the  basis  of  a  meehanio's  lien  for  labor  and  materiaSa 
H<ffmanY,  MeFadden,  101. 

T.  A  Marribd  Woman's  Pbopbbtt  Is  Not  Subjbot  to  a  Vmaumxfk  Lm 
THODQH  the  building  is  located  within  forty  feet  of  the  dwelling  oooa* 
pied  by  her  and  her  husband,  and  she  witnessed  its  constmotion  and 
progress,  and  gave  some  direction  to  the  carpenters^  if  the  showed  no 
more  interest  in  the  improvement  than  a  wife  would  take  in  a  bnilding 
on  land  belonging  to  her  husband,  and  the  contnet  for  the  work  was 
made  with  him,  and  the  materials  procured  on  his  order,  and,  for  aught 
that  appears  to  the  contrary,  were  sold  on  his  personal  credit,  and  she 
did  not  in  fact  authorize  him  to  act  as  her  agent,  was  not  consulted 
about  the  contract,  and  had  no  knowledge  of  its  terms,  ffqffman  v. 
MeFadden,  101. 

lb  Matbrials  Fobmishsd  Undbr  Entirb  Cont&aot. — When  materials 
have  been  furnished  under  a  single  and  entire  contract  for  a  number  e( 
buildings  erected  on  contiguous  lots  owned  by  the  person  to  whom  the 
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■■ImM  k  furnislied,  ft  mateml-man**  lUn'  wiU  fttttdi  tD  ftll  «f  lh« 
Mldiogp  and  loti,  and,  in  an  action  to  enforoa  aaoh  lien,  it  doM  not 
darolTe  upon  the  material-man  to  show  how  maoh  of  the  matartal  is 
placed  in  each  building.  MaryUmd  Brick  Go.  t.  SpUmam^  431. 
&RIBB  CoNTBAOT  TO  FuBivi8H  Matkrial— EviDKNOB. — Under  an  «&• 
tire  and  tingle  contraot  to  f nrnieh  material  for  the  erection  of  a  number 
of  bnildinga  on  contignone  lots,  it  ia  not  neceieary  to  entitle  the  ma* 
ierial-man  to  maintain  hia  lien  that  he  show  that  the  material  waa 
aetnally  need  in  the  erection  of  the  buildingi  provided  he  shovi  thai 
aneh  material  waa  delirered  to  be  need  in  their  erection.  Moryland 
Brkk  Co,  y.  SpUman^  431. 

Shtirb  OoMTBAor— Pabv  Pbrformahob.— Under  an  entire  and  aingle 
eontraet  to  fumiah  material  for  the  erection  of  a  number  of  honaee  on 
•ontignona  loti,  the  material-man  ia  not  entitled  to  a  lien  againet  all 
the  buildings  and  lota  until  he  has  furnished  the  material  requisite  to 
the  eonstructiou  of  all  the  buildings.  Under  anoh  contract  a  material- 
man's lien  cannot  be  made  available  by  part  performance.  Maryland 
Brick  Co.  t.  SpUman,  431. 

U«  Failurb  to  Fiub  Statsmeht  of  claim  in  accordance  with  the  statute 
relating  to  mechanics'  liens,  will  not  deprive  one  famishing  material 
to  be  used  in  the  construction  of  a  house  of  the  benefit  of  such  lien  when 
the  rights  of  bonaJUU  purchasers  are  not  involved,  and  by  the  terms  of 
the  statute  the  lien  attaches  upon  the  furnishing  of  materials  for  a 
■tructure  to  be  erected  on  land  under  a  contract  with  the  owner. 
Kk-kwood  ▼.  ffoxiet  549. 

Ui  Ehiorcbmxnt  of— Ersobs  IK  Aooouirr  of  the  holder  of  a  mechanic's 
lien  will  not  a£fect  his  right  to  enforce  it,  such  error  may  be  corrected 
when  the  case  reaches  the  auditor,  whose  duty  it  is  to  state  a  correct 
Recount.    Maryland  Brick  Co.  v*  Spibnant  431. 

1&  Waivxb  of— Building  Oontraot.— A  contract  for  furnishing  the 
material  necessary  to  erect  a  number  of  buildings,  which  provides 
that  the  material-man  is  to  be  given  certain  mortgages  as  collat- 
•ral  security  for  the  payment  of  part  of  the  material  and  a  third 
party's  guarantee  for  the  payment  of  another  part,  contains  nothing 
inconsistent  with  the  existence  of  a  material- man's  lien  on  all  of  the 
buildings  after  the  material  has  been  furnished;  nor  does  it  oonstitute  a 
waiver  of  such  lien,  and  the  payment  of  such  guarantee  and  mortgages 
san  have  no  other  e£feot  than  to  reduce  the  gross  amount  due  for  the 
auterial  furnished.    Maryland  Brick  Co,  t.  Spibnanf  481. 

Mi  Waiyxr  of— Buildimo  Contract. — ^Partiea  to  a  building  eontraet  may 
contract  as  they  think  proper  respecting  the  manner  in  which  payment 
for  materials  may  be  made  and  they  will  not  be  considered  as  having 
waived  the  material-man's  lien  for  the  material  furnished,  imless  the 
have  expressly  agreed  to  such  terms  as  are  inconsistent  with  the  exist- 
ence or  enforcement  of  such  lien.    Maryland  Brick  Go,  v.  SpUmam,  431. 

UL  Waiyrr  bt  Pbrsohal  Judombnt— Pubohabbb  With  NonoB. — When, 
after  a  mechanic's  lien  has  attached  to  land,  the  material-man  takes  a 
personal  judgment  against  the  debtor  under  circumstances  clearly  show- 
ing aa  intention  to  preserve  rather  than  relinquish  such  lien,  it  will  not 
be  held  to  have  been  waived  in  favor  of  a  subsequent  parehaser  who 
acquired  title  to  the  land  with  notaoe  of  its  STisteaos.  JSrlwoorf  v. 
BcaOe.  6i9. 
AM,  SfL  &ar..  Vol.  ZXXV.  -  63 
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ML  Wiim  BT  VBmri&  Jui>omsiit.^A  oMoluuile**  Vea  it  noi  vaivii 

bj  taking  a  panonal  Jndgmwit  agiintt  the  debtor  etpeeially  wbiB  tm 
•ompanied  by  oircamatanoes  clearly  showing  an  intentioa  to 
imther  than  to  relinqniah  aach  lien.    Kirhoood  t.  HcoBk,  648. 
n*  WilTBR— BimDBN  OF  PBOOF. — When  a  mechanio's  lion  ia 

liahed  the  burden  of  proof  is  upon  the  owner  of  the  estate  ^lai^ged  ta 
show  its  relinquishment.  While  this  may  be  inferred  from  ouodb- 
staneesi  snch  inference  may  also  be  rebntted.     ESrhoood  t.  Bcaek,  5411 

111  WbSTHKB  AWWEOTED  BT  8DB8BQUX1IT  LSGIBLATION  OB  PlSaOVAI.  JUBO- 

MBBT.— A  Tested  right  to  a  mechanic's  lien  for  materials  aoqnized 
vnder  one  statute  is  not  affected  by  a  change  made  by  a  snbseqnent 
■tatate  proriding  that  snch  lien  shall  not  attach  nnleos  a  notice  of 
daim  is  made  within  sixty  days,  especially  if  the  latter  act  ia  deidated 
vnoonstitntionaL  Kor  is  the  lien  so  acquired  lost  by  an  attempted  ea* 
forcement  of  the  material -man's  claim  under  the  latter  statute  rasulting 
fai  a  personal  judgment  in  hia  favor  before  it  ia  dedared  unooostitBtioiiaL 
KinBwood  Y%  So(Bi€f  648. 

MEETINGa 
See  Ck>RP0BATi0M8k  2-6. 

MENTAL  ANGUISH. 
See  Daxaobs,  & 

MILLS.  ' 
See  iBJUBcnoNflk  t,  4. 

MINES. 
See  CoBPOBATioirB,  A 

MISDEMEANOR. 
Bee  ARRiar,  2;  Subbooatiov,  & 

MISREPRESENTATIONa 

8m  COBFOBATIONSy  11,  12;  NbGOTIaBLB  iNSTBUMBMn^  Ul 

MISTAKE 

L  MisTAKB  ov  Law — ^Rblibf. — Mere  ignorance  or  ndstake  of  law  on  the 
part  of  a  party  to  a  contract  will  not  aothorixe  a  court  of  equity  to  ssA 
it  aside.     Kieimann  v.  Oieselmann,  761. 

%  MiSTAKB,  Waiybr  OF  RiGHT  TO  Si7B  FOR. — If  owiog  to  a  mistake  in  com- 
puting the  area  of  a  tract  of  land  the  vendee  paid  a  sum  greater  thaa 
waa  due  from  him,  he  is  not  precluded  from  recovering  the  excess  by 
accepting  a  deed  of  the  property,  nor  by  paying,  after  the  discovery  of 
the  mistake,  a  note  given  in  part  payment  of  the  purchase  prioe.  Gnnfi- 
nal  V.  Hadiey,  492. 

8»   WAITBBi^XHB  RlQHT  TO  RbOOVBB  ▲  SUM  PaCD  IN  EXOBSS  OF  THB  PUB- 

CBin  Pbiob  of  a  tract  of  land  ia  not  waived  by  accepting  a  oooveyanee 
iheraol  when  the  payment  of  such  excess  was  dua  to  a  mistake  made  ia 
oomputing  the  area  of  such  tract.    Chrdmal  v.  Badleff^  492. 
Bee  Advxrsk  Pos.<^kssion,  7;  Alteration  of  Instruments;  ABBsn;  8-% 
Auctions,  2;  Costs;  Evidbnob,  9;  Subrooatiob,  1^  8» 
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MONOMANIA. 
Sea  Wills,  18L 

MORTOAGBS. 

Mm  A  OoMTiTANOS  Imtindbd  Msrblt  as  ▲  SsoTRiTT  toT  »  debt  is  Ineffael 
a  mortgsga  between  the  parties  aud  all  persons  haring  notioe  of  the  real 
nature  of  the  traDaactioii.     WaUaee  t.  SmUh,  868. 

&  If  A  Deed  Is  Takkn  from  a  Dbbtor  Whosb  Dkbt  Is  Nov  Surudi* 
DBBSD,  canceled,  nor  otherwise  discharged,  it  mast  bo  regarded  as  a 
mortgage.     WcUlac^  v.  Smilfi,  868. 

IL  Takiiio  a  Dbbd  if  Payment  of  Prb-kxistiko  Indbbtbdvbss  and  Exb^ 
OUTiBO  Artiglbs  gtTing  the  grantor  the  right  to  repurchase  the  prop- 
erty within  a  specified  time  do  not  make  the  obligation  a  mortgage. 
Wallace  r.  Smitli,  868. 

4k   SVIDBNOB  TO  PrOTB  THAT  A  DbED  WaS  ImTBFDBD  A8  A  MoRTGAGB.— TSB 

fiuRDBF  OF  Proof  is  on  him  who  claims  that  an  apparent  conreyanoe 
of  real  property  is  in  effect  a  mortgage.  He  can  prevail  only  upon  clear, 
precise,  and  indnbitable  evidence  that  the  deed  was  intended  by  both 
parties  thereto  to  operate  only  as  a  mortgage.  But  if  the  evidence  is  of 
this  character  on  his  side,  he  is  entitled  to  succeed,  though  there  may 
be  rebnttiug  evidence  to  the  contrary  if  the  court,  notwithstanding  snch 
evidence,  is  still  convinced  of  the  truth  of  his  claim.  Wallace  t.  Smithy 
868. 

i.  EviDBNCB  Tending  to  Prove  That  ah  Apparxnt  Dbbd  Was  a  Mort- 
GAGB. — The  indkia  of  intention  which  may  be  looked  to  when  a  deed 
absolute  on  its  face  is  claimed  to  be  a  mortgage  are  the  sufficiency  ol 
the  price  paid,  the  surrender  or  reutention  of  pre-existing  saonrities  or 
evidences  of  indebtedness,  the  obligation  to  repay  the  purchase  money, 
and  the  entry  of  the  grantee  in  possession.      WeUlace  t.  Smithy  868. 

d.  Redemption — Setoff. — The  redemption  of  a  mortgage  cannot  be  effected 
by  setting  off  against  the  mortgage  debt  an  independent  personal  demand 
which  the  mortgagor  has  against  the  mortgagee.    Brown  v.  Corkil,  789. 

8«a  Alteration  of  Instroments,  2;  Assionmbnt,  2;  AuanoHs,  2;  Chat- 
tel MoRTGAG&s;  Husband  and  Wife,  12,  13;  MBCHAMia's  LcDi,  l%\ 
KoTiOB,  1}  Subrogation,  2,  3. 

MULTIPLICITY  OP  SUITS. 
See  Equity,  1;  Injunction,  2i 

MUNICIPAL  CORPORATIONS. 

1.  GoRPORATioirs.— A  Corporation  Dobs  Not  Bbcomb  a  Public  One  merely 
by  receiving  a  charter  from  the  legislature,  by  owing  certain  duties  to 
the  public,  or  by  being  subjected  to  rules  and  re^nlations  established  in 
the  exercise  of  the  police  power.     Mount  hope  Cemetery  v.  Boston,  515. 

g.  Lboislativb  Control  of  Property  of. — Over  property  which  a  muni- 
cipality has  acquired  for  purposes  deemed  strictly  public,  that  is,  which 
it  holds  merely  as  an  agency  of  the  state  government,  for  the  perforin- 
anca  of  duties  devolving  upon  it,  the  legislature  may  exercise  a  cootrol 
to  the  extent  of  requiring  the  municipality,  without  oompensation,  to 
teansfer  the  property  to  some  other  agency  of  the  government,  ap- 
pointed to  perform  similar  duties,  and  to  be  used  for  similar  purposes, 
and  perhaps  for  other  purposes  strictly  pnblio  in  character.    This  legis* 
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UtiTt  control  does  not  extend  to  properly  acquired  for  epecfnl  pnrpoew 
not  deemed  strictly  and  exdosir^y  public  and  politicaL  MomU  Boft 
Cemetery  r,  Boston,  616. 

ft.  Thb  Lioislativb  Control  of  Municipal  Pbofsrtt,  when  it  eziiti^ 
does  not  extend  so  far  as  to  enable  the  legisture  to  require  a  transfsr 
without  compensation  to  a  private  person,  or  to  a  prirate  corporation. 
Jfovnl  Hope  Cemetery  t.  Boeton^  616. 

i,  Lboulatiyb  Authoritt  to  Diysst  PBOPnnrr  of  nr  Poblio  Cxm» 
TKRIXB.— >A  statute  requiring  a  city  to  transfer  a  cemetery  to  another 
corporation  is  unconstitutional  if  the  property  used  as  a  cemetery  was 
purchased  and  improved  by  the  city,  and  it  had  the  right  to  hold  the 
cemetery  not  only  for  the  burial  of  poor  persons,  but  with  the  right  to 
make  sales  of  burial  rights  to  any  persons  who  might  wish  to  purchase 
them,  whether  residents  or  nonresidents.  Mount  Hope  Cemetery  t.  Bc^ 
ton,  615. 

%  BtrbstRatlwatb— Municipal  €k)BTR0L— Ordinance  C0NCRR5TBG  Sals 
OF  TiCKvrs. — ^The  rights  and  franchises  of  a  street  railroad  company 
are  not  destroyed  or  unreasonably  impaired  by  a  city  ordinance  requir- 
ing it  to  sell  tickets  to  all  persons  applying  therefor  on  each  of  its  can 
and  to  be  good  for  transportation  over  its  entire  route  or  any  portion 
thereof,  traveling  continuously  eitlier  way  between  certain  hours  at  the 
rate  of  eight  tickets  for  twenty-five  cents.  Such  ordinance  may  provide 
for  its  enforcement  by  making  each  day's  neglect  to  comply  therewith 
an  ofiense  punishable  by  fine,  and  authoriziog  the  collection  of  such  fine 
in  an  action  at  law.    Detroit  v.  Fort  Wayne  etc  Ry.  Co.,  680. 

i.  8trxbt  Railways — Municipal  Control  Under  Reseryation  in  Ordi- 
nance.— ^If  the  municipal  ordinance  under  which  a  street  railroad  is 
operating  contains  a  reservation  of  the  right  "to  make  such  further 
roles,  orders,  or  regulations  as  may  from  time  to  time  be  deemed  neces- 
sary to  protect  the  interest,  safety,  welfare  or  accommodation  of  the 
public**  the  right  is  reserved  to  enact  an  ordinance  providing  that  the 
railway  company  shall,  for  the  accommodation  of  the  public,  keep  tickets 
for  sale  upon  the  cars.  It  cannot  be  contended  that  the  relation  cre- 
ated by  the  first  ordinance  was  contractual,  and  at  the  same  time  thsl 
the  reservation  was  of  the  right  to  enact  police  regulations  only.  The 
right  to  exercise  police  power  exists  independent  of  the  reeerrstion^  and 
cannot  be  bartered  away.  The  contract  relation  created  by  such  or> 
dinance  is  not  unilateral  nor  intended  as  a  shield  for  the  railway  com- 
pany alone.     Detroit  y.  Fort  Wayne  etc,  Ry.  Co.*  680. 

7.  Street  Railways— Municipal  Control— Constitutional  Law.— When 
power  is  conferred  by  statute  upon  a  municipality  to  refuse  its  consent 
to  the  operation  of  a  street  railway  in  its  street^  its  right  ia  absolnts 
and  its  power,  in  the  first  instance,  to  impose  conditions,  is  onlimited, 
and  the  nature  of  the  conditions  imposed  does  not  depend  upon  other 
grants  of  power.  Respecting  the  imposition  of  further  conditions  after 
consent  given,  it  is  only  necessary  that  the  municipality  keep  within 
the  scope  of  the  reservations  retained.  DetroU  v.  Fori  Wayne  etc.  By, 
Co.,  680. 

I,  Right  to  Enyorcb  Ordinances  bt  Fine.— The  reservation  in  aa  «|w 
dinance  of  the  right  to  impose  further  conditions  involves  the  right  t» 
provide  for  the  enforcement  of  such  conditions  by  the  imposition  of 
sonable  and  proper  fines.     DetroU  v.  Fort  Wayne  etc  By.  Co.,  680. 
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ti  Rmbt  vo  Khtoboi  Ordinaiiob  bt  Fori.— IrreipMtlTe  of  statatoy 
aathoritj  a  manioipality  hu  implied  pow«r  to  fffOTtdA  Cor  the  enfbroe* 
nMQt  of  its  ordinanfioe  by  tho  imQoiitiQii  of  rooeonahio  and  jiEopor  finoi. 
DeiroU  v.  Fori  Wt^m  He.  i^.  Ca,  580. 

Vk  Altok,Powxb— Okdinahgb  Dxmtimq  FbofxktzOwkxe.th&Riobtto 
CoHDOcr  A  BusiNKas  ^EBBOK,  WHBB  Voiix — An  owner  of  property  can* 
not  be  prohibited  by  a  legislatiTe  body  from  condnoting  thereon  a  lawful 
bminefla,  nnloM  each  busineei  ie  of  each  a.nozioas  or  offenaiTO  oharaotor 
that  the  health,  safety,  or  comfort  of  the  gnrronnding  community  ro» 
quires  its  ezdnsuNi  from  that  paiitealar  locality.  An  aRylum  for  tho 
treatment  of  mild  forms  of  insanity  is  not  a  business  of  that  character, 
and  therefore  a  provision  in  an  ordinance  of  a  board  of  county  snper- 
▼isore  declaring  that  no  asgrlnm  in  which  persons  suffering  from  any 
degree  of  insanity  are  treated  shall  be  permitted  within  four  hundred 
yards  of  any  dwelling  or  school  is  not  a  valid  police  regulation.  Ex  parte 
WhUwelt,  162. 

11.   POUCB   POWEB — ObDINANOB    ReQUIBINO  SXPABATI09  OF  PATIENTS  HT 

Pbfvatb  Aszlum,  when  Void.— The  proprietor  of  a  private  asylum  for 
the  treatment  of  certain  specified  forms  of  mild  insanity  cannot  be  com* 
•  pelled  to  provide  separate  buildings  for  the  different  classes  of  patients^ 
nor  to  segregate  male  from  female  patients.     Ehc  paiie  WhUtoell^  152. 

IS.  Police  Poweb— Obdikancbs  Impoaino  upoir  the  Pbofbietob  or  a  Pbi- 
TATE  AsTLUU  EXPENSES  WHICH  Abe  Not  Nrcbssart  for  the  protection 
of  the  public  are  invalid.  Hence  such  proprietor  cannot  be  required  to 
surround  by  a  brick  or  stone  wall,  of  not  less  than  twelve  feet  high  and 
eighteen  inches  thick,  an  asylum  in  which  only  patients  suffering  from 
the  milder  forms  of  insanity  are  to  be  treated.     Ex  parte  WkUtMUf  152. 

IS.  Police  Poweb — Ordinance  Rsi^iTTRiNa  Asylums  fob  Insane  Persons 
TO  BE  FiBEPBOOF,  WHEN  VoiD. — The  board  of  supervisors  of  a  county, 
in  the  absence  of  any  general  legislation  on  the  subject,  may,  by  ordi* 
nance,  prescribe  proper  regulations  for  the  protection  of  patients  in  a 
private  asylum  for  insane  persons  from  the  danger  which  might  result 
to  them  from  the  destruction  of  the  asylum  building  by  fire;  but  a  re* 
quirement  that  such  an  asylum  shall  be  maintained  only  in  a  building 
constructed  of  either  brick  and  iron,  or  stone  and  iron,  without  any 
reference  to  the  size  of  the  building,  or  the  number  of  the  patients  it  is 
designed  to  accommodate  therein,  and  without  regard  to  other  safe« 
guards  against  fire  with  which  it  may  be  provided,  is  unreasonable. 
Legislation  of  this  character,  which  imposes  an  onerous  expense  upon  a 
lawful  business,  can  only  be  justified  by  the  fact  that  the  danger  which 
it  ostensibly  seeks  to  avert  is  one  which  experience  has  demonstrated 
to  be  a  probable  result  of  conducting  the  business,  notwithstanding  tha 
exercise  of  ordinary  care  to  prevent  it.     Ex  parte  WkUvoell,  152. 

14.    CONSTITDTTONAL  LaW^McNICIPAL  WoBK  COMPLETED  UnSEB  CoLOB  OF 

Lawecl  Authobitt  and  an  existina:  statute  must  thereafter  be  regarded 
as  lawfully  done.  Khg  r.  Philadelphia  Co.,  817. 
15.  Obdinances  Containtno  G bants  may  partake  of  the  nature  of  coa* 
tracts,  yet  they  are  none  the  less  by-laws,  and  have  the  force  and  efleot^ 
in  favor  of  the  municipality,  and  against  persons  bound  thereby,  of 
laws  passed  by  the  legislature  of  the  state.  The  power  to  enact  them 
involves  all  the  incidents  necessary  to  give  effect  thereto,  DetnM  ▼• 
Fwi  Wayne  etc  Ry,  Co.,  58a 
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UL  OoNmuonov  Wf  Ou>nAircn.^Whai »  mvnloipa]  ordinaaet  It  fsal  la 
pMi  and  bttd  in  pvt^  it  is  only  tfomuij,  in  order  to  maintifn  tho  ordt 
nuifli^  thnl  the  Talid  and  inTalid  parti  Im  oo  diatinol  and  IndopondMi^ 
that  ilie  invalid  may  bo  eliminated,  and  what  remains  «ft"**"i  all  the  m^ 
iontiaU  of  a  complete  ordinance.  DeiroU  ▼.  Fori  WaifmB  etc  Bf.  Ob., 
See  CoRPOBAnoK%  1%  Crsditob's  Suit;  Stituti^  1,  & 

MX7RDER. 
See  HoMiciDl. 

MUTUAL  BENEFIT  SOCflETIBS. 
See  IxraiWAMO^  9-16, 

KBGLIOENCS. 

L  IvjUBin  Rbcbitxd  veom  Falliho  Objects  nr  Pubuo  TKOBoiroHFi 
Evidence  that  an  object  whose  fall  has  caused  an  injury  to  a  travelOT 
npon  a  public  thoroughfare  was  under  the  management  of  the  defendsni 
or  his  serrants  is  sufficient  to  establish  a  want  of  due  care  on  tiie  pert 
of  suoh  defendant,  if  the  accident  is  such  as  in  the  ordinary  oouse  of 
things  does  not  happen,  and  no  adequate  explanation  of  its  ooonrrenoe  is 
offered.     Dkoon  v.  Plunt^  180. 

t.  HioHWATs— DoTT  OF  PKBSONS  WoRKiHO  OK  ScAnoLDnros. — A  psnoK 
engaged  with  tools  and  materials  upon  a  scaffolding  erected  direotly 
over  a  thoroughfare  where  people  are  constantly  traveling  is  requirad 
to  exercise  the  greatest  care  in  the  performance  of  his  work^  so  thai 
passersby  may  not  be  injured,  and  evidence  showing  that  the  plaintifl^ 
while  traveling  upon  the  sidewalk,  was  injured  by  the  fall  of  a  tod 
from  the  scaffolding  is  sufficient  to  establish  a  prima  faStt  ease  of  negli- 
gence against  the  person  working  thereon.    Dkcoti  v.  Phtna^  180. 

1»  Wbxk  a  Question  iob  Jusr.^If  there  is  reasonable  doubt  as  to  the  fscti 
or  the  inferences  to  be  drawn  from  them,  the  question  of  negligenee 
is  solely  for  the  jury  to  determine. —  VatmaUa  v.  Central  R*  S»  Ctk  BO, 

ii  Wbbk  Question  iob  Ju&t. — When,  in  an  action  to  leoover  for  personal 
Injuries  received  from  a  fall  over  an  obstruction  in  the  streets  of  a 
d^,  the  proof  clearly  shows  that  though  the  accident  happened  in  the 
night-time,  yet  the  street  was  well  lighted,  and  that  the  party  injured 
oould  have  seen  the  obstruction  if  she  had  been  looking  for  it,  and  her 
testimony  shows  that  just  before  she  stumbled  over  it  she  beard  a 
whistle  and  became  frightened  and  hurried  on,  the  jury  should  deter- 
mine the  question  whether  or  not  this  circumstance  ooupled  with  the 
fact  that  it  was  in  the  night-time  is  suffident  to  excnse  her  immediate 
attention  to  the  walk  at  the  exact  time  of  the  injury.  Orawee  v.  Batik 
Creek,  601. 

$,  Conteibutobt  Kegliobncb,  What  Is  Kot. — ^In  an  notion  to  recover 
damages  for  an  injury  received  through  the  falling  of  a  diisd  firom  a 
scaffolding,  a  motion  for  a  nonsuit  is  properly  denied,  where  the  evi* 
denoe  shows  that  the  plaintiff,  at  the  time  when  he  was  thus  injured, 
was  upon  a  sidewalk  along  which  people  were  constantly  passing  and 
that  he  had  no  sufficient  reason  to  anticipate  danger  from  overhead. 
VkDon  V.  P/tmf,  180. 

Bee  AsBEtiT,  9;  Bailment  1,  2;  Damages  5;  Equtet  2;  Mabtbb  and  Sbbv* 
ant;  Pabbnt  and  Child;  Pledob  1;  Railboads  3^  4^  13^  14;  18-2S^ 
25-27. 
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NEGOTIABLE  INSTRIJMENTS. 

!•  IniTRAvoB— Non  iob  Whsn  Mads  Without  OoNsiDiiunoir,  Am 
Tom. — ^A  note  given  to  the  agent  of  en  insurance  corporation  to  pro- 
core  insnranoe  on  the  life  of  the  maker  is  without  oonsideration  and 
Toid  if  the  contract  for  insurance  provides  that  it  shall  be  Toid,  unless 
the  premium  is  paid  in  cash,  and  that  none  but  oertain  designated 
officers  have  authority  to  waive  the  condition,  and  the  agent  reoeiving 
the  note  did  note  himself  pay  the  premium  to  the  insurer  nor  do  any* 
thing  except  to  charge  himself  and  credit  the  insurer  with  the  amount 
ol  such  premium,  and  the  latter  did  not  know  that  the  payment  had- 
not  been  made  in  cash  nor  in  any  way  waive  the  condition  requiring 
such  payment    Dunham  v.  Morae,  473. 

%  O0218IDBRATION — Knowlbdob  of  thb  ConsiDBBATioir  by  one  indorsing 
a  promissory  note  for  the  accommodation  of  another  is  not  necessary 
except  when  the  note  has  been  issued  and  become  operative  before  such 
indorsement*  and  the  indorsement  must  therefore  be  regarded  at  a 
new  contract.    EoberUon  v.  Bovfell,  466. 

iL  Thb  PRBsnf ption  That  thb  Holdbb  Aoqvibbd  a  Kbqotiablb  Instbu- 
MBNT  nr  Good  Faith  without  notice  of  fraud  arises  upon  proof  that  he 
paid  full  value  for  it  before  maturity.  Market  eCc  NaL  Bank  v.  Sar* 
geiU,  376. 

4i  NoTiCB  BT  Mail — ^Pbbsumftion.— A  notice  of  protest  and  dishonor  of 
a  promissory  note  inclosed  in  a  prepaid  envelope  requesting  its  return 
If  not  delivered,  properly  addressed,  to  the  indorser  at  the  place  where 
he  regularly  receives  his  mail  matter,  and  deposited  in  the  postoffice, 
1%  in  the  absence  of  ita  return  undelivered,  prima  /aek  evidence  of  its 
reoeipt  by  him,  sufficient  to  charge  him  as  an  indorser.  Jemen  v.  ife- 
OorkeU,  S4». 

t.  KonoB  OF  Pbotbst  ahd  of  Konpatmbnt  of  a  bill  of  exchange  iiT  not 
necessary  to  charge  one  who  is  both  the  drawer  and  acceptor  thereof. 
Oarden  OUif  NaL  Bank  v.  FUler,  874. 

&  If  a  bill  is  indorsed  to  a  bank  for  .collection,  it  may,  without  any  indorse- 
ment on  iti  part,  return  such  bill  to  its  indorser,  who  is  thereupon 
entitled  to  maintain  an  action  thereon  at  if  he  had  not  so  indorsed  it 
Garden  (%  NaL  Bank  v.  FUler,  874. 

f.  Aooommodation  Bill. — ^The  averment  that  oertain  bills  were  aooepted 
for  the  accommodation  of  the  drawers  on  their  representation  that  the 
prooeeds  would  be  applied  to  specific  purposes,  and  that  the  drawers 
failed  to  apply  such  proceeds  to  such  purposes,  does  not  allege  any  de- 
fense as  against  the  bona  fde  holder  of  such  bills.  Qardxn  Oity  Nat, 
Bank  v.  FWer,  874. 

1^  KoTB,  Chabob  of  Patbb— a  Sbalbd  Kotb  Patablb  to  a  Pabtioulab 
Pbbson  and  made  for  a  specific  purpose  and  not  negotiable  in  form  can- 
not»  without  the  consent  of  the  surety  thereon,  be  delivered  to  another 
person  on  the  payee  named  therein  refusing  to  accept  it»  and  any  person 
reoeiving  it  other  than  the  original  payee  is  chargeable  with  notice  of 
any  defenses  existing  against  it.    Janee  v.  Mensem,  899. 

t.  A  Kotb  Ikdobbbo  Aftbb  MATUBrrr  is  equivalent  to  one  payable  on  de- 
mand, And  unless  payment  thereof  is  demanded  and,  in  the  event  of 
refusal,  notice  given  to  the  indorser  within  a  reasonable  time,  the  Ut- 
ter cannot  be  held.    Beer  v.  Clifton,  172. 

ML  SzBCirnoir  of,  in  BLAiiK.»If  one  affixes  hit  tignatnre  to  a  printed 
blank  for  a  promissory  note,  and  intrusts  it  to  the  custody  of  another 
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for  the  pnrpoM  of  hftvli^  tte  UHika  ffltM  mp^  \m  tiierebj  ooafc 
righi^  and  MMk  nutmoMiii  owries  <»i  ito  £■»  tbe  fanpHwi 
fill  «p  tlw  bUnka  mmL  oompUta  tha  aooiraofc at  plaaaavaaa to 
tasa^  and  aaMMiata  ao  iar  aa  aoniiatant  with  tha  printed  woadi^ 
aaal  agraamaat  batvaaa  tha  makar  aad  hia  agaafe  IHaitiiiy  tha  aanant 
fat  wbioh  tha  nota  ahall  ba  parfaated  oaano*  affMi  tha  B^hte  af  aa  in* 
dacaaa  wha  takaa  the  note  baCora  nuiarity  lor  Talaa^  kt  Ifaai  ani  ii  of  tha 
agtaamant  that  a diffarant  anuNut  ahoald  ba  writteAki  ll»  Mariti^lem 
NaL  Bamk  ▼.  Airpeat,  ^76. 
11«  PBomaaoaT  Notb.^A  TaAnaiBBSB  ov  ▲  Noh-kiooxxabui  Hvt^  iaaot 
bound  to  inqoira  ol  tha  maker  whether  any  dafeoaea  aziai  againak  i^ 
and  failing  to  do  ao»  he  standi  ezaotly  in  tha  ahoaa  of  tha  parasn  front 
whom  ha  reeeivea  it  If  that  penon  ooold  not  reaayr,  tha  tnuufrn* 
aannot.    Jornm  t.  Bemtom,  899. 

8aa  AmowifTWT,  8;  Bamkb^  2;  Fosoratr,  8^  4t  Hvbbamd  amv  Wm»  11| 

Fathmrbhip;  PATiiXHT;  SuBxrraBiPf  4^ 

KRWSPAPER& 
See  OoimLAcn,  10;  Falsi  iMPEisomcsn;  h 

NEW  TRIAL. 
1.  Iv  Etidincb  Ihoompvtbnt  ro&  Akt  Pobposb  Is  Ajnurm)^  and  may  have 

inflaenoed  the  jary  in  determining  a  material  iaaney  n  nav  trial  ranat  ba 

granted.     Miller  v.  Owiis,  469. 
f.  Nbw  Trial  will  sometimes  be  granted  on  aoconnt  of  tha  miacoadnat  of 

connsel  in  attempting  to  get  before  the  jury  matters  not  within  tha 

issnes  by  means  of  improper  questions  and  offers  of  proot    ManhaU  ▼• 

Taylor^  1^ 
I,  That  an  Instructiqm  Was  Given  to  thb  Jubt  in  thb  Absebob  of 
Counsel  is  not  a  oause  for  a  new  trial,  if  it  ia  given  m  open  oonrt 
alter  the  causa  had  been  submitted  to  the  jury.  It  ia  tha  doty  of  tiia 
partiea  and  their  counsel  to  be  present  in  court  while  it  ia  open,  after 
the  trial  of  the  action  has  been  begun  until  it  ia  condndad,  and  tha  pr^ 
siding  judge  cannot  be  prevented  from  giving  a  further  inatruatkm  ta 
the  jury  because  one  or  both  of  the  parties  or  their  connsel  have  abaentsd 
themaelves  from  the  oourt  while  in  session  and  while  tha  Jury  aia  da* 
liberating  upon  tha  case.     KuUberg  v.  O^Donndl,  507. 

See  ExEOUTioN^  3;  SEDUonoNg  & 

NOLLE  PROSEQUL 

Sea  JUDOMENTS^  ISb 

NONRESIDENTS. 
Baa  Adtbbsb  Possession,  8;  Jubisdiotion,  1|  Pboobi^  % 

NONSUIT, 
fiaa  EnoTHBNT,  1;  NBauasBOB.  & 

NOTICE. 

L  Bboobdino  a  Mobtoaob  Madb  bt  the  Lbssbbs  of  Pbbsonak  Pbombv 
having  tha  right  U>  acquire  title  thereto  an  mmirfng  esrtain  desionaAsd 


€2aATfi^|MiwwPBigg>-«>RiOD«PA»KoTn»orI>p»«»^      CtaraftMSUi^^ 

ivnlbmd  to  in  »  rMordtd  mortgaf*  «U  p«n<MM  okuainf 

ift  tak»  with  nolftM  of  iiMk  oontHMlr    JTatfanai  Baalr  W  JiorH^ 

Chattil  Mobtoaos— BxTBiinunroBiiL  firFios  ov  Bhx)Bi>  ov.— A 
ihattd  mMrtfiigd  dnljr  ticeoated  aiid  recorded  in  the  state  where  th# 
pvofMiij  it  litaaited  impart*  notioe  to  an  innocent  porobaeer  who  bnyi 
th0  property  in  another  etate  to  wfaioh  it  bae  been  lemoTed  by  the 
mortgagor,  nnteee  the  mortgpige  is  opposed  to  the  laws  and  pnblio  poU 
i^  off  the  Utter  stata  The  teet  that  the  mortgage  provides  that  tha 
mortgagor  is  to  remain  in  possewaon  of  the  property  nntil  forfeitnre  for 
faihire  to  pay  the  debt  npon  its  matarity  makes  no  differenoe  in  suoh 
case.    JTatfibfMii Bankr.  MorrUt  754. 

Tin  Flba  ov  **lNifooxiiT  PuRCHAsn"  D  AN  AvnniiATnrB  DnnNSg,  and 
most  beaffirmatirely  pleaded  and  prored.  Holdaworth  t.  Bhamntrnt  710* 
ADTnai  Possmnoir,  4;  Aoiivofr,  1;  Andcais,  I;  Affiai^  1|  Abbi* 
nuTRMS,  1,  %  6;  AflsioiniBiiT;  Banks,  S;  Chattil  MoBTOAom;  Cob* 
poBAnoNS,  it  7;  Costs,  S;  Bxbcyjtion,  5;  Micbaxio's  lasv,  18| 
HnoTiABLB  Insebvmbntb,  8,  8^  9;  NuoANOii 

NUISAKCB. 

BiOBT  TO  Abati  Without  NonoB—Tnus  Ovxbhangxno  Bovndabt. 
Branches  of  trees  standing  upon  land  adjoining  a  railroad  company's 
light  of  way,  and  overhanging  it  to  snch  an  extent  that  at  times 
they  bmsb  against  the  faces  of  the  railroad  company's  engineers 
and  obscure  their  view  -when  their  duties  require  them  to  maintain  a 
lookont  are  a  nnisance,  which  the  company  may  abate  by  removing  the 
oyerhanging  branches  without  notice  to  the  adjoining  landowner.  The 
fact  that  he  refuses  an  offer  of  ten  dollars  made  by  the  company  for  the 
remoTal  of  trees  claimed  by  it  to  be  a  noisance  will  not  confer  npoa 
him  tha  right  to  exact  farther  notice  before  such  overhanging  branches 
MPS  removed.    Hkhti^  t.  Michigon  tie,  JR.  JL  0<kt  621. 

See  Watbbs,  &• 

OFFICERS. 

!•  Bbalinos  BnwBBN  a  Fublio  Gitiobr  and  Himsblf  as  a  Fbiyatb  Ctn* 

SBN  which  bring  him  into  collision  with  other  citixens,  equally  interested 
with  himself  in  the  integrity  and  impartiality  of  the  office,  are  against 
public  policy.    Ooodyear  r,  Brwrn^  903. 

Bi  DisQUALinoATiON  TO  AoT  Whbbb  Tbbt  Abb  Intxbbstbd.— A  Dbfutt 
secretary  of  internal  affairs,  whose  duties  are  analogous  to  those  of  a 
deputy  surveyor-general,  will  not  be  allowed  to  apply  for  and  take  mess* 
nres  necessary  to  acquire  title  to^  a  tract  of  public  land.  Public  policy 
oannot  tolerate  such  dealings  by  an  officer  with  his  own  department  or 
office.    Qoodyear  v.  Brown,  903. 

8L  OmoEBa  db  Facto. — Acts  ov  OrrioxBS  de  facto  are  invalid  when  they 
ooncem  themselves,  but  are  valid  when  they  concern  the  public  or  the 
rights  of  strangers  and  third  persons  who  have  an  interest  in  the  acts 
done.     King  v.  Philadelphia  Co,,  817. 

4i  CoNSTTruTioNAL  Law->Acts  Donb  BY  DB  Facto  OmcBRs  Undbr  Un* 
oonstitutiomal  Statutb. — Acts  performed  by  officers  de  facio  in  the 


flf  lli«lr  oAotal  fonetions  and  atrleHy  wtihin  Um  HmUm  of  wm 
•zifltiiig  itataie  an  not  illegal  although  saoh  law  ia  Mtrwt&m  J«^ 
dallj  daeburod  nnomutitationaL    Kk^  r.  PkOadOphkL  Oo..  817. 

K  Fown  TO  AooxR  RmaHAnoir  or.— -In  tha  abaenea  of  mtnaw 
toiy  anactmenti  the  power  to  aooept  the  reaignatian  of  a  pnUia 
k  reitad  in  tha  aQthorit;f  whioh  haa  the  power  to  appoint  a 
fill  the  Taoanoj.     8taU  ▼.  A^guatimet  IHNl 

H  RsQuisina  ov  a  Valid  Rksioiiation.— A  reaignation  of  a  pabUo  oAea 
need  not  be  in  any  particnlar  form.  i»  ia  aoffioient  that  the  inonmbaut 
evince,  by  parol  or  in  writing,  a  porpoaa  to  relinqniah  the  offloai  that 
this  pnrpoae  be  oommnnicated  to  the  proper  aathority,  and  thnt  the 
reaignation  be  aooepted,  either  in  terma  or  by  aomething  tantanMmat 
to  an  aooeptanoe,  anoh  aa  the  appointment  of  a  aaooaaaor.  Aolt  ▼•  Am^ 
piMtifie,  696. 

I.  Rkgalluio  RmoKATiOH. — ^When  a  reaignation  of  a  pnblio  offioer  iMa 
bean  oommnnioated  to  the  proper  anthority,  and  by  him  aoeoptod, 
whether  formally  or  by  the  appointment  of  a  anoceaaor*  it  ia  beyond 
recall,  and  cannot  alterwarda  be  withdrawn.  Nor  ia  thia  reanlt  changed 
Vy  the  fact  that  a  formal  oommiaaion  waa  not  iianed  to  tha  now  inenm* 
bent  nntil  aome  daya  after  the  goTemor  waa  notified  that  the  former  in- 
onmbent  wiahed  to  withdraw  hia  resignation.    SU»U  t.  Aufputimt  0ML 

8ea  Abbbst;  Bailmbivt,  2;  Bakks;  CoBPOEAnoira^  7-9;  Etidbitcb;  Lboo- 
LATUB^  4|  6|  Railboads*  9;  Statdtbs,  10;  Tbispao^  1-1. 

OPINION. 
See  Homioidb,  ft. 

ORDINANCES. 
See  MuHioiFAL  OoBFOBATXoNa^  5»  6^  S-10^  \%  \t^  16^  16i 

PARENT  AND  CHILD. 

A  Widowed  Mothbb  with  whom  a  minor  child  liTea,  and  by  whom  H  ia  ai^ 
p  jrted,  and  for  whom  the  child  works  aa  a  member  of  the  family,  is  en- 
titled to  recoyer  for  the  lose  of  aerricea  of  the  child,  and  iat  labor 
performed  and  for  expenses  reasonably  incurred  in  its  care,  ao  fsr  aa 
they  are  the  oonseqnenoes  of  an  injury  to  the  child  negligently  oanasd 
by  tha  defendant     Morgan  ▼.  Paeyic  MiUt,  604. 

See  Gum,  1;  Hombstbad,  S;  Railboain^  IOl 

PARI  DELICTO. 
Sea  Oobtbaotb^  6;  Equitt,  Z^  4;  Subbooatioii,  ^ 

PAROL. 
See  Etidbnob,  9,  lOl 

PARTIES. 

SoBROOATioN.— One  who  snes  to  be  sabrogated  to  the  rights  of  cradltoia  d 
a  'lecedeiit,  on  the  ground  that  he  has  purchased  property  at  a  Tcid 
judicial  sale  made  to  raise  money  to  pay  their  <<1i^iim,  most  make  tiMB 
parties  defendant.     Bond  v.  Montgomery,  119. 


Indsx.  987 

PARTITION. 

tm  Wm  Ou>bs  io  Maihtain  partitioQ  ihw  must  b«  ftooooiimiit  holdings  as 
the  nafear*  d  the  aotion  is  possessory,  its  object  being  to  distribate  the 
poBsessioa  between  those  entitled  to  it  It  is  an  ndTersary  snit  Met^ 
eaye  r.  MiUer,  617. 

S;  Bbtatb  in  RKftiAiiVDXB. — ^Ths  owner  of  an  estate  by  eortesy  together 
with  an  audivided  interest  in  the  reniainder  is  entitled  to  partition 
aa  to  the  latter,  against  the  remainder-men.    At3sin»on  t.  Brady,  744. 

IL  Xhtatb  Held  bt  Ohb  bt  Cubtest  Only  is  not  snbjeot  to  partition  as 
against  the  remainder-men,     AUchuon  t.  Brady,  744 

4.  Pabtitioh  A8  Bbtwbbit  Ck)TBNAMTS  ABO  IUTBB8I0NBB&— The  ownors 
of  life  estates  are  holders  in  ootenanoy,  and  as  between  them,  partition 
Bsay  be  had,  bat  they  are  not  entitled  to  partition  as  against  the  rerer- 
atonera.    UeteaJfe  ▼.  Miller,  617. 

iL  pABTiTioB  A8  Betwbbn  Cotxnabt  abd  Rbybrsiobba. — A  husband  who 
•wns  an  interest  in  the  life  estate  of  his  wife  in  possession  and  aa  un« 
dlTided  interest  in  the  reversion  is  not  entitled  to  partition  as  against 
Hia  other  reversioners.    Meiea(fe  y.  Miller,  617. 

See  CoTBNAjrcr,  7;  Hubbabd  abb  Wifb»  6L 

PARTNERSHIP. 

!•   A  PBOMlBflOBT  NOTB  GlVBB  BT  A  PaRTBBBSHIP  TO  TBB  WiFB  09  ObB  OF 

Its  Mbhbbrs  is  roid,  and  equity  will  not  interfere  for  her  relief. 

Clark  T.  PaUtntm,  498. 
&  A  NoTB  SiOBBD  bt  Obb  Pabtnbb  and  Indobbbd  bt  thb  Othbb  la  not 

an  undertaking  of  the  firm,  and  in  case  of  its  insolvenoy  ia  not  payable 

ant  of  its  assets.    Clarh  y.  PaUerson,  498. 
8ae  AflsiOBHBBT  bob  BBNBnr  of  CuBDrroBS,  7-9;  Huobbahd  abd  Wivb,  7. 

PATENTS. 
.  See  Pubuo  Lands. 

PAYMENT. 

h  Kom  OB  Thibd  PBBaoB— Question  fob  Jubt. — Whether  or  not  the 
taking  of  the  notes  of  a  third  person  by  a  creditor  is  intended  as*  abso- 
lute payment  of  the  debt  or  as  collateral  security  merely,  is  a  question 
of  fact  dependent  upon  whether  or  not  an  actual  agreement  to  that  eflBMt 
fa  made  by  the  parties.    Shepherd  t.  Buaeh,  815. 

Bt  KoTB  OB  Thibd  Pebson. — When  the  note  of  a  third  person  is  reoeiTod 
by  a  ereditor  the  harden  of  proving  that  it  was  accepted  in  payment 
of  a  debt  is  upon  the  debtor.    Shepherd  r.  Buaeh,  816. 

Il  Note  of  Thibd  Pebson. — ^The  mere  acceptance  by  a  ereditor  from  a 
debtor  of  the  note  of  a  third  person,  to  the  creditor's  order,  for  a  pre- 
existing indebtedness,  ia  not  absolute,  but  merely  conditional  payment 
defeasible  on  the  dishonor  or  nonpayment  of  the  note.  Shepherd  t.  Bueekt 
816. 

4  Etidbnob  of.— When  a  creditor  accepts  a  certain  amount  from  hia 
debtor  in  payment  of  the  debt  and  the  remainder  in  the  notea  of 
third  persons,  a  simple  receipt  giyen  by  liim  to  the  debtor  for  the  total 
amount  represented  by  the  cash  and  the  notes  is  some  evidence  to  be 
considered  by  the  jury  that  the  notes  are  taken  as  an  absolute  payment 
but  it  k  rery  feeble.    Shepherd  r.  Buaeh,  815. 

See  BnoPPBL,  2;  EvrDENoa,  9;  Exkciition,  3;  Insurance,  16;  MiarxKE,  8^ 

S;  MOBTOAOEfl.  3;  NKaoriABLE  InSTBUMENTS,  1;  SUBBOOATION,  2,  3. 
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§m  AMOUU^JKk  Ammiwiiit  vor  Bkhbrt  ov  Oj 

PHOTOGRAPHa 
aw  iBmmi  7-0}  F. 


PHYSIdAKa 


FLSADINCk 
fct  ObMOiATWwy  I0|  BiaonoHT,  l;BzaoirroHA» 

PLEDGBL 
L  OoLLATnuL  SioiTBmis*— To  an  Actiov  ov  Tin  VtamoiFAL 

D vainB  That  Oollatkral  Sboveitixs  Qmm  fur  ito  paTiiMBt  Iikto  1 
kit  €r  nodend  wortbl«M  throogh  th«  ntgligenoo  o<  Um  creditor  ii  ad* 
miMiblflw    FIrM  Nat.  Bank  r.  O'dmneU,  313. 

%  OOLLAXBLAL  SaOUBRm.— Thb  HolDBB  ov  CoLLATBBAX.  SBODBIlIBi  If  BIT 

AT  Lbar  BTBBcmiB  SuoH  DiLiGBHOB  in  their  ocdleetion  IliAi  tiMj  dball 
not  be  lost  tbroagb  the  operation  of  the  etatnte  of  limitatka^  aad  if 
mob  ttAtBtory  defense  baa  become  perfect^  the  giTor  ol  thaooUatecal  ■■• 
oority  may,  by  a  oonnterclaim,  recover  the  valoe  of  hia  oollat«ra]»  tbovgh 
it  baa  not  yet  been  aioertained  that  hie  debtor  will,  when  aoed  oo  aoeli 
oollatera],  plead  snoh  ttatote  in  defenao.    FhU  NoL  Soak  T.  iyCkmmdk 

SIS. 

See  Bailm  B5T. 

POLICE  POWER. 

§W  LbOISLATUB^  If  S|  MVKIOIPAL  COBFORATIOirB,  6^  10-lS;  8fATVT9i^  !!• 

POPULATION. 
Bee  CoNBTiTUTioKa. 

POSSESSION. 

8m  Advbbib  Poibbmzov;  AucrioHs,  2;  Bailmbbi;  4|  OoTBBiBqr,  1-4| 

Estates;  Teovbb. 

POWER  OF  ATTORNEY. 
See  AoBNor,  2-4. 

PRECATORY. 
See  Tbustb,  8-^ 

PRE-EMPTION. 
See  Pdblio  Lands. 
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preferences. 
8m  Amomm  mb  Bivunr  or  CuDiroBa^  ll-lS;  Tbuih^  ^  9. 

PRESCRIPTION. 

8m  AI>TSB8I  Po8818BI0V»  8. 

PRBSnMPnON& 
Abtsbbb  PoasaasxoN,  6;  AKBiTRATioir,  2;  Attaghmxht,  6;  OomntAon^ 
9t  OoRPOJunoKa^  16;  Dahaou,  4;  Evidkvob,  7, 8;  Fbavduuwt  Oov« 
▼iTANcn^  I9  4;  BonAiTD  and  Win^  1 1  Niooiiasui  .InxEVMunBi^ 
S|  Taxo^  4|  Wills,  16-18,  23. 

PRINCIPAL  AND  AQENT. 
8e«  AoENOT. 

PRINCIPAL  AND  SURBTT. 

See  SUKETTSHIP. 

PROBABLE  CAUSE. 
See  Abkbst,  7. 

PROBATE  COURTS. 
8m  HoMisnADb  L 

PROCESS. 
!•  JvDOHBnik^A  SvHMDiiB  DgfioTiva  nr  a  IIattib  Wbicb  b  Anirm 

ABJl  may  ba  eooaidered  m  amended  when  MllaiafaUj  qaetttoned* 

AavittT.  ritt{/bn^98. 
&  SiETioa  ot  ov  NoHBniDBiiT  SuraoB— A  nonresidMil  plaintiff  wlio  toI- 

mntarily  atlends  eoart  in  the  etate  where  enit  la  bronght  k  amanabla 

to  ardinuy  ehril  prooees  in  another  action.    BaUkg  t.  BoUkif^  781 
H  AnuoAHOH  ton  Chavob  ov  V snub  Is  av  Implibd  Waxvbb  ov  Shit* 

m  OV.    BaUbg  ▼•  Baki^,  728.  , 

8m  Aonoaai  Btidbitoi,  8;  JuDOMSNTa^  10^  11;  TmPAM^  1-li 

PROMISSORY  NOTES. 

8m  NSQOTZABLS  iMffTBUMUim 

PROTEST. 
8m  Nmotxabui  JxnaxnaaaM,  4  ib  r 

PROXIMATE    CAUSE. 
Sm  IvauBAVO^  1, 8> 

PUBLIC  LANDS. 

L  Fto-IIIRllOir«OnniiaATaOVFlHALPATMHHT,  PoWIEOVLAXDOfflOBTO 

OAMCKU^Th*  land  offloe  of  the  United  StatM  has  the  power  to  Mnoel 
an  entrlM  of  pnbUo  lands  at  any  timobefora  a  patont  Issom  thereon,  on 
proof  that  tha  sntryman  has  faUed  to  Mmply  with  the  law  and  has  pro* 
oared  his  8nal  roMipt  or  oertifieate  on  lalM  oTidsnoa.    Jmm  t.  M^ftr^ 
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S.  PKB-XMPTToir  Claim AifT,  Rxorts  ov  PuitcHAnB  vroh.— Until  a  Patkxt 
lasun  the  rale  of  eaveai  cmplor  applies  with  peoaliar  force  to  porchaaen 
of  land  from  pre-emption  entrymen.  Therefore,  after  eaoh  pnrchaae, 
the  title  of  the  parehaaer  may  be  destroyed  by  the  eanoeliiig  by  tfa« 
land  office  of  the  certificate  of  final  proof  and  payment^  npon  a  hearinf 
at  which  it  u  shown  that  snch  certificate  was  procnred  by  false  testi* 
mony  respecting  the  residence  of  the  pre-emptor  on  the  land.  Joma  ▼• 
ifcyers^  2501 

PUBLIC  POLICY. 

Sea  CoBTRAOTS,  7»  8;  Kono^  3;  OmoBBi^  1»  & 
QUANTUM  MBRUm 

See  C0BP0RATI0M8»  21 

QUESTIONS  FOR  JURY. 
SccTbial. 

m 

QUO  WARRANTO. 
See  Courts,  1. 

RAILROADS. 

L  Hiohwats,  OoHsntUOTioN  ov  Railroads  or.  Not  a  Nrw  SsRTxnmR.— 
Laying  a  track  on  the  established  grade  of  a  street^  under  proper  legis- 
latiTO  authority,  and  operating  a  steam  railroad  thereon  in  the  transac- 
tion of  commercial  business,  is  not  a  perrersion  of  the  street  from  its 
original  purposes.    OauB  eic  Ufg.  Co.  r,  8L  Louu  ete.  R,  B.  Ox,  706L 

%  HiQHWATB,  Dakaois  FOR  QpKRATioK  OV  RAILROAD  OK.— Damage  to  the 
abutting  property  from  the  operation  of  a  steam  railroad  on  a  pnblie 
street  is  danmum  absque  injuria^  when  the  only  substantial  injnriss 
special  to  the  plaintiff  consist  in  the  interference  with  his  free  acossa 
to  hu  property,  the  obstruction  of  the  light  and  air  across  the  open 
street,  the  smoke,  cinders,  and  dust  from  the  engine  and  cars,  and  tbs 
noise  and  Jarring  of  the  ground,  caused  by  the  moremont  of  tho  trains* 
Oausete,  M/g.  COk  ▼•  8$.  Lom$ ete.  B,  B.  Ca.f  706. 

H  High  WATS.  ^^Neoliobnt  Maimtsn  akoe  ov  a  Railroad  Track,  cr  negli- 
gent operation  of  trains  npon  a  street*  renders  the  railroad  company 
liable  for  resulting  damages.  Oaut  ete»  Mfg.  Gk  t.  fit  Xonif  He,  B,  R, 
Co,,  700. 

A.  liUBiLiTT  TOR  L088  OF  OooDB  DsTAiiiiD  BT  Floodu— When  a  railroad 
train  containing  several  carloads  of  whisky,  in  course  of  transportation, ' 
is  detained  by  flood,  but  is  left  on  the  track  uninjured,  and,  while  it  it 
■0  detained,  thieves  break  open  the  cars  and  seise  some  of  the  whisky 
In  open  daylight  and  in  the  presence  of  the  trainmen,  who  make  ne 
effort  at  resistance  and  then  desert  the  train,  after  which  the  remainder 
of  the  whisky  u  destroyed  by  citixens  who  have  guarded  it  for  boom 
time  to  prevent  it  from  falling  into  the  hands  of  lawless  men,  tlie 
company  is  guilty  of  negligence  and  liable  for  the  full  ralue  of  tbs 
goods  lost.    Lang  v.  Pennsfflvania  B.  B,  Co,,  840. 

li  Comcoir  Carrirrs— Dbtsntion  ov  Traik  bt  Flood — Leabilitt  loa 
Goods  Stolen. — ^The  fact  that  a  railroad  train  is  detained  uninjured 
by  flood  which  furnishes  an  opportunity  for  plunder  will  not  rdievs 
the  carrier  from  liability  for  the  loss  of  goods  undergoing  transportatiai 
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and  wbich  are  stolen  In  open  daylight  In  the  presence  of  the  carrier's 
eoiployees,  who  make  no  effort  to  resist  the  thisTes  or  to  protect  the 
goods.  Lang  r.  Penntylvauia  R.  R,  Co.,  846. 
iL  Bight  to  Maks  A5d  Envorcx  Rules. — A  railroad  company  has  a  right 
to  make  and  enforce  mles  and  regulations  in  regard  to  the  admission  of 
passengers  to  its  trains,  prorided  each  rules  are  reasonable^  and  do  not 
subject  the  passenger  to  unnecessary  inconrenienee  and  annoyance. 
Nwihem  He.  Ry,  Co,  t.  0*Conner,  422. 

7m      LlABlLITT  VOB   EZPELLIKO   COLOBSD   PlSSBNGBB  VBOM  WAITWa-BOOM 

Srm  Apart  fob  Whitis.— In  an  action  for  damages  brought  against  a 
milroad  company  by  a  colored  woman,  who  alleged  that  she  had  been 
forcibly  expelled  from  a  waiting-room  set  apart  for  whites,  and  abused 
and  beaten  by  the  company^s  servants,  an  instruction  to  the  jury  to 
find  for  the  defendant  '*  if  they  belicTe  from  the  eridence  that  a  suitable 
waiting-room  was  prorided  by  defendant  for  colored  people^  and  that 
plaintiff  entered  and  occupied  that  one  set  apart  for  white  people,"  is 
anoneous,  inasmuch  as  it  makes  no  reference  to  the  manner  of  plaintiff's 
ejection  from  the  waiting-room.  The  right  of  ejection  should  be  ezer* 
deed  in  a  proper  manner,  and  whether  it  was  so  exercised  is  one  of  the 
questions  put  in  issue  by  the  plaintiff's  allegations,  R(m  t.  Louimnlk 
etc  i?y.  Co.,  686. 

&  DuTT  TO  Proyibb  WATTuro-BOOiCB  lOB  CoLOBBD  Fassbngbbb.— Whcrt 
a  oolored  woman  sues  a  railroad  company  for  ejecting  her  from  a  wait> 
ing-room  set  apart  for  whites,  and  she  seeks  to  establish  her  right  to 
the  use  of  such  room  by  evidence  that  the  waiting-room  for  colored 
people  was  in  a  separate  building  about  one  hundred  and  twenty-fivo 
'  yards  from  the  usual  stopping-place  of  the  trains,  and  therefore  so  far 
away  that  she  could  not  use  it  without  the  danger  of  missing  her  train, 
an  instruction  asked  for  by  the  plaintiff  that  the  jury  ought  to  find  for 
the  plaintiff  if  they  believed  from  the  testimony  "that  there  was  no 
suitable  room  for  colored  people  in  which  plaintiff  could  wait  for  the 
train,"  should  not  be  modified  by  the  court  so  as  to  read  "suitable  or 
comfortable  waiting-room,"  since,  with  the  inserted  words,  it  is  sobjed 
to  the  criticism  of  ignoring  the  question  of  distance,  i^ose  v.  LamnUk 
tie.  Ry,  Co.,  686. 

i.  Liabilitt  of,  fob  Acts  of  Pbacb  0fficbb8.->A  railway  oorporation 
is  liable  for  the  acts  of  a  peace  ofBcer  in  wrongfully  ejecting  a  person 
from  the  waiting-room,  if  he  acted  under  the  direction  of  the  corpora- 
tion or  its  employees.    Rom  v.  Louisville  etc  Ry.  Co,^  686. 

10.  SiOK  Passbnobrs. — If  plaintiff's  son  was  taken  seriously  ill,  and  whilo 
thus  sick  was  received  as  a  passenger  on  one  of  defendant's  trains;  and 
both  the  ticket  agent  of  defendant  and  the  conductor  of  the  train  were 
apprised  of  his  helpless  conditioh,  and  also  informed  that  he  was  travel* 
ing  by  rail  and  not  by  steamboat  because  it  was  important  for  him  to 
reach  his  home  without  delay;  and  the  conductor  promised  to  give  him 
the  necessary  attention  during  the  journey  and  to  have  him  carried  from 
the  train  at  bis  place  of  debarkation:  and  when  the  son  arrived  at  his 
destination  he  wa»  unconscious  and  unable  to  take  care  of  himself;  and 
the  conductor  failed  to  awake  him  and  have  him  removed  from  the  train, 
on  which  he  was  left  till  it  reached  a  small  wayside  station  with  no  ao> 
oommodations,  about  thirty  miles  farther  on  where  he  was  put  off  the 
train  at  two  o'clock  in  the  morning  with  no  one  to  care  for  him,  and 
left  in  the  same  helpless  and  neglected  condition  for  nearly  forty  hours. 
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eontiniMlly  growing  worse;  and  WM  t}>en  taken  back  to  the  ■tatton  ■! 
which  it  wae  inteii4ed  that  he  ■boalJ  have  diaembarked  and*  although 
medical  aid  wai  at  onee  summoned,  died  aoon  afterwards,  the  lailway 
company  ia  aoawerahU  in  damages.  Wtiffkifnan  T.  LouMUe  de,  B§, 
Co.,  660. 

IL  Rule  Riquiriko  Exhibxtiof  ov  Tiokxt.— A  railroad  eompany  may, 
for  its  protection,  enforce  a  rale  reqoiring  passengers  to  exhibit  thsir 
tickets  to  a  gateman  in  passing  to  a  train,  and  the  latter  any,  in  the 
exercise  of  his  judgment^  refuse  to  allow  one  to  pass  throagh  the  gate 
«n  a  defaced  ticket^  bat  the  company  is  liable  for  the  wrongfil  and 
injurious  exercise  of  judgment  by  its  gateman  in  thia  respects  /TerCAeni 
€ie.  Jip.  Co.  w.  O'Oommer,  422. 

UL  KoLS  EUouLATuio  ExHiiiinox  ov  TiaKm.~When  a  rale  asads 
by  a  raihroad  company  provided  that  the  holders  of  defaced  tickets 
may  be  refused  admittance  to  traina,  and  referred  to  the  ticket  re* 
oeiver  for  investigation,  the  holder  of  a  ticket  who  in  good  faith  pr^ 
seats  it  to  the  gateman  in  the  same  condition  as  when  he  got  it;  is  not 
obliged  to  get  the  indorsement  of  the  ticket  receiver  beoanse  itsgsonin^ 
Bess  has  been  questioned  by  such  gateman.  Thia  would  not  only  sub- 
ject the  paasenger  to  great  inconveoienoe  but  in  many  cases  would  abe 
make  it  impossible  for  him  to  get  such  indorsement  in  time  to  take  the 
train,  and  if  he  is  subjected  to  such  inoonvenieneo  without  fault  on  hii 
part  the  company  is  liable  in  damages.  Nortkem  tie,  Rg*  Ook  t.  O'Cm* 
Mr,  422. 

IIL  RuLB  Rboulatiko  ExHiBmoar  ov  TicKm— Kbouokiicb  of  Pjlb- 
imoaa. — When  a  railroad  company's  rule  provides  that  the  holdeis 
«f  defaced  ticketa  may  be  refused  admission  to  trains,  and  a  passeagsr 
presents  a  ticket  so  defaced  by  hie  own  act  of  negUgenoe  aa  to  make  its 
date  illegible,  the  gateman  or  ticket  receiver  has  a  right  to  rafaas  ts 
honor  it^  and  refuse  to  allow  him  to  pass  to  the  train,  and  for  snoh  r^ 
fatal  no  action  will  lie.     Northern  tie,  Ry.  Co,  v.  O'Comier,  422: 

14  RuLB  Rbquiriko  Exhibition  ov  Tickbt— Kbouobmcb  ov  G6ifPAiiT; 
When  a  rule  of  a  railroad  company  providea  that  the  holder  of  a 
defaced  ticket  may  be  refused  admission  to  trains;  and  a  pssasnger  pre- 
sents his  ticket  in  the  same  condition  sa  it  was  when  he  got  it^  though 
it  is  blurred  and  defaced  without  his  fault;  the  refusal  of  the  agent  of 
the  company  to  allow  him  to  pass  to  the  train  will  render  the  oompaay 
liable  in  damages.    Northern  etc  Ry,  Co,  t.  0*Oonner,  422. 

IIL  Mbasurb  ov  Damaobb  poa  Rbvusal  to  Hokoe  Tiokbt.— The  mses- 
are  of  damagea  againat  a  railroad  company  for  wrongfully  refusing 
to  honor  a  passenger's  ticket  is,  in  the  absenoe  of  maliee,  wantoanasi; 
or  circumstances  of  aggravation,  such  damages  only  aa  are  the  immedi* 
ate  and  neoessary  consequences  resulting  from  the  wrongful  act;  suck 
as  expenses  incurred  by  the  passenger  by  reason  of  su<di  wrongful  re- 
fusal to  allow  him  to  enter  the  cars,  the  amount  paid  for  another  tieksl; 
oompensation  for  loss  of  time,  hotel  expenses;  and  inconvenience  suf- 
fered, if  it  be  such  as  is  capable  of  being  ascertained  and  aasesssd  at 
a  money  value.    Nortitern  etc,  Ry,  Co,  v.  0*Conntr,  422. 

If.  RBVtniAL     TO    HOBOR    TiCKBT — FaOTS    VOT    JlTSmfTIMO     EXBMFLABT 

Damaqbs. — When  a  railroad  gateman  wrongfully  refuses  to  honor 
a  pasaenger's  ticket,  or  to  allow  him  to  pass  to  the  train,  on  the 
ground  that  the  ticket  ia  defaced  and  looked  as  though  its  date  had  besa 
nibbed  out  purposely,  the  fact  that  the  gateman  referred  the 
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to  the  company's  ticket  receiver  for  his  inclorBeinent  of  the  ticket,  and 
that  the  gateman  had  time  before  the  departure  and  without  negleet  of 
dntgr  to  have  reported  the  caae  to  the  receiver  himself,  and  failed  and 
.rsfnaad  to  to  do,  does  not  show  such  wanton  or  reckless  indifference  to 
the  rights  of  the  passenger  as  will  justify  a  recovery  of  exemplary  or 
puntiire  damages.  If^  in  such  case,  the  gateman  used  offensive  or  in* 
suiting  language  to  the  passenger,  such  conduct  on  his  part  would  justify 
an  award  of  exemplary  damages.  Northern  tic  Rjf.  Co.  v.  0*Olt>fifi«r,  422. 
*i7.  PuaoN  Tbavvuno  ok  a  Fauoht  Train.— One  is  not  a  passenger 
ontitlsd  to  free  transportation  on  a  train  beoause  of  stock  carried 
thereon  if  he  merely  had  a  verbal  agreement  to  buy  some  of  the 
■took  wheo  the  train  reached  a  certain  station,  and  then  only  if  he 
ooold  give  the  security  required;  had  no  contract  with  the  railroad 
oompany;  neither  saw  the  agent  of  the  company,  nor  went  near  him 
when  the  oontraot  for  the  carriage  of  the  stock  was  made;  and  his  name 
was  not  mentioned  to  the  agent,  nor  inserted  in  the  bill  of  lading. 
Rkkmtmd  etc  Ji,  S.  Co.  v.  Buriued^  656. 

Ml  Dutt  to  Tbmpasbibs  oh  Tsaiiii.^A  railroad  oompany  is  not  answer* 
•bio  to  a  trespasser  on  a  train  for  negligence,  and  owes  him  no  dnty 
other  than  that  of  doing  him  no  wanton  or  willful  injury.  RkJ^mond  eic 
Mt.  B.  Cta.  ▼•  Bunued,  666. 

Ml  ICaarm  Jon  8m vaitt— Cow  » nOTiwo  CABBintt— F■LLOw•SBBVAlr^8.— 
Wfaon  tbo  delivery  of  goods  to  a  connecting  carrier  is  not  intended  to 
take  plaoe  st  a  point  where  two  railroads  meet,  bat  in  the  yards  of  the 
oonaseting  oarrior  beyond  snch  point  tiie  operation  of  trains  by  the  de- 
livering carrier  in  the  yards  of  the  connecting  earrier  is  not  the  per* 
fomanee  of  a  duty  required  of  the  latter  oompany.  The  employees  of 
the  two  companies  in  such  yards  are  not  fellow«servants  so  as  to  relieve 
the  delivering  carrier  from  liability  for  negligence  in  injuring  an  em* 
■ployes  di  the  oonnoeting  carrier.     VannaUa  v.  Cenirai  B.  B.Oo.,  828w 

WX  MAflffBft  AHD  SaaTAinr— Nmuomnoi  ov  CoNmonvo  Oabbub— Fillow* 
SaBTAMTi.— A  ssr  inspector  employed  by  a  connecting  carrier  and  at 
work  in  its  railroad  yard  is  not  also  the  employes  of  another  carrier 
delivering  a  ear  in  snoh  yard  for  transportation  by  the  oonneoting  car* 
lior,  especially  when  the  delivery  <rf  snch  ear  has  been  oompleted  by 
plaoing  It  npon  the  siding  of  the  oonneoting  carrier  as  is  enstomary  in 
iSko  nsual  course  df  bnsineBs  between  the  two  companies,  and  the  train 
hands  delivering  it  have  started  baok«  bat  npon  discovering  that  it  is 
not  fully  npon  the  siding,  return  and  move  it^  thns  injuring  snoh  ear 
inspector.  Tbe  employees  of  the  two  companies  ars  not  fellow-servants, 
and  the  delivering  carrier  is  liable  for  the  negligence  of  its  employees. 
VaimaUa  v.  OetUral  B,  B,  Co.,  628. 

tl.  A  Railroad  Comfant  Is  Bound  to  Fujutzbh  Suitablb  Switobis  and 
competent  servants  to  operate  them,  but  the  actual  operation  of  the 
switches  is  a  duty  belonging  to  the  employees  of  the  oompany,  and  for 
the  negligent  performance  of  that  duty  by  one  servant,  to  the  injury  of 
another  employed  in  the  same  general  business,  the  oompany  cannot  be 
held  liable.  8uch  negligence  is  not  a  violation  of  the  master's  duty  to 
provide  bis  servants  with  a  safe  plaoe  of  work.  Davei  v.  SoMem  Pac 
Co.,  118. 

fli.  DoTT  TO  Pbovidb  8afb  Afpliaboks  abd  Sblbot  OmcpBTBBT  Sbbt* 
AMT8. — The  duties  which  a  railroad  corporation  owes  to  its  servants, 
which  it  is  required  to  perform,  arc  to  famish  suitable  machinery 
AH.  Br.  BSP.,  Vou  XXXV.- 68 
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and  appliances  by  wbich  the  aenrioe  it  to  be  performed,  mad  to 
ttiein  in  repair  and  order;  to  exercise  ordinary  care  in  the  selectian  and 
vefeentlon  of  sufficient  and  oompetent  servants  to  properly  oondnet  tha 
business  in  wbich  the  servant  is  employed,  and  to  make  sndi  pnTTtsiflna 
for  the  safety  of  employees  as  will  reasonably  protect  them  against  tha 
dangers  incident  to  their  employment.  The  performance  of  these  dntiea 
cannot  be  shifted  by  it  to  a  servant  so  as  to  avoid  responsibility  for  in- 
Jnry  caused  to  another  servant  by  ils  omission;  nor  is  their  oq^ligeaEt 
performance  one  of  the  ordinary  risks  of  the  service  impliedly  sasnmcd 
by  the  employee  in  his  contract  of  employment.  Dmsi  t.  Somikerm  Pac 
Qk,  113. 

flL  FiKE  Caused  bt  Spabks — BirBDSir  ov  Pboov. — ^In  an  action  to  r»- 
cover  for  the  loss  of  property  by  fire  alleged  to  have  been  canaed  by 
sparks  escaping  from  one  of  two  locomotives  belonging  to  a  railroad 
company,  the  harden  of  proof  is  upon  the  plaintiff  to  show  by  a  prspoo* 
derauce  of  proof  that  the  fire  was  communicated  by  one  of  the  looomo- 
tives  as  alleged,  and  proof  of  a  mere  possibility  that  it  came  from  andi 
source  !■  not  sufficient     Itunan  v.  Etbtrion  tie.  A  B*  Col,  232. 

Si»  LiABiLiTT  WOR  ViMM  Caubbd  BT  SPABKfl. — When,  in  an  action  to  lo- 
covcr  for  the  loss  of  property  by  fire  alleged  to  have  been  caused  by  tiic 
escape  of  sparks  from  one  of  two  railroad  locomotives,  it  is  shown  that 
the  fire  was  communicated  from  one  of  them,  still  the  company  ia  not 
liable  if  it  exercised  all  reasonable  care  and  diligence  in  keeping  andi 
'  locomotives  in  proper  condition,  aa  well  as  in  properly  managini^  and 
operating  them  at  the  time  and  place  in  question.    IwmoM  v.  EHbertom 

1ft.  FiBB  Caused  bt  Spabkb—Byidbnob  ov  Nbquobbob.— In  an  action  to 
recover  for  loss  by  fire  alleged  to  have  been  caused  by  the  cscnpo  of 
sparks  from  one  of  two  particular  railroad  locomotives^  evidonco  that 
other  locomotives  belonging  to  the  same  company  had  at  other  tinMS 
emitted  sparks  at  or  near  the  place  of  the  fire  in  question  is  not  adni^ 
sible  to  show  negligence  on  the  part  of  the  company.  Innum  ▼.  SIbertom 
tie.  B.  B.  Co.,  232. 

20.  FiBB  Caused  bt  Spabxb— Evidbhcb  op  KBOuoBNeB.^Whon,  in  an 
action  to  recover  for  loss  by  ^fire  caused  by  the  escape  of  sparks  frooi 
a  railroad  locomotive,  the  locomotive  which  caused  Uie  fire  cannot  bo 
fully  identified,  evidence  that  the  company's  locomotives  frequently 
emitted  sparks  on  former  occasions  near  the  time  of  the  fire  in  qneotioB 
!■  generally  relevant  and  oompetent  to  show  habitual  negligence  on  the 
part  of  the  company,  bnt  when  the  locomotive  alleged  to  have  caused 
the  fire  is  identified,  evidence  as  to  the  condition  of  other  locomotives 
and  of  their  cansiug  fires  is  clearly  irrelevant  and  inadmissible,  inmam 
V.  Blherton  eU.  B.  B.  Co,,  232. 

27.  Fi&B  Caused  bt  8paks» — Erbonboue  iNSTBUonoNa  hot  Rbqoii^ 
ma  Reyxbsal  op  Judombht. — When  the  controlling  issue  in  a  cam 
is  whether  or  not  the  fire  complained  of  originated  from  sparks  emitted 
by  a  particular  railroad  locomotive,  and  the  evidence  shows  clearly  that 
it  did  not  so  originate,  ahd  consequently  that  the  defendant  is  not  liaUe, 
instructions  based  upon  the  hypothesis  of  negligonce  on  the  part  of  the 
plaintiff' aa  causing  the  loss,  though  not  authoris«»d  by  the  evidence,  will 
not  require  a  reversal  of  the  judgment  when  the  verdict  ia  manifestly 
right  Inman  v.  ElberUm  eUi,  B.  B.  Co.,  232. 
See  Attaohment,  2;  Carriers;  Master  and  Sertabt,  S;  Nuieaboil 
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KAPB. 
SxDucnoVy  4, 

BATIFICATIUN. 
Bee  Willi,  a 

REAL  FR0PKRT7. 

1.  OBOwnro  Thus  are  part  and  parcel  of  the  land  on  wliibh  thej  grow. 
Therefore  a  deed  pnrportiDg  to  paae  title  to  all  the  merchantable  tin* 
ber  of  certain  dkneneions  on  an  entire  bomeatead*  and  ipecilying  no 
definite  time  for  ite  removal  ii  a  conveyance  of  an  inteieet  in  the  land 
and  inralid  nnleca  the  wife  joins  in  ite  ezeontioiL  MeKmaU  T,  BkowB^ 
664. 

%  AocRvnovs.— A  Lakdownir  u  EimTLn>  to  Lavds  Whioh  Ami  Addbd 
TO  His  Thbouoh  thb  Ops&ation  ov  Floobb  and  of  changes  in  the  channel 
of  a  river,  occnrrtng  in  several  different  yean,  thongh  the  greater  portion 
was  added  in  a  single  year,  and  that  it  was  being  so  added  conld  be  eeen 
at  the  time.  The  terms  of  "  alluvion,"  on  the  one  hand,  and  *^  gradual 
anil  imperceptible''  accretion,  on  the  other,  are  laed  to  oontradistingnish 
the  sadden  disruption  of  a  piece  of  ground  from  ono  man'a  land  to 
another,  which  may  be  followed  and  identified,  from  that  increment 
which  slowly  '^  rapidly  results  from  floods,  bnt  which  is  ntterly  beyond 
the  power  of  identification.  The  length  of  time  dnring  formatioB  is  not 
materiaL     Coultkard  T.  StevtM,  804. 

H  HionwATB—RioHTB  ov  Abuttino  Owmbbs.— Every  owner  of  a  lot  abni* 
ting  on  a  pnblic  street  has  an  easement  for  the  free  admission  of  light 
and  air,  and  for  ingress  and  egress  to  and  from  the  property*  0am  $$9, 
M/g.  Oo,  T.  SL  Louis  etc  B.  JR.  Co.,  700. 

8io  Aaaiomcxirr  iob  Bbnxfit  of  Crbditobs,  7|  0(«it»UTn»%  0|  Hvti 

BAUD  AMD  WiVI,  3;  TaZU^  h 

RECEIPT. 
See  Patmxnt,  4. 

RBCEIVER& 
See  Cbbdros's  Suit. 

RECORD. 
C^uamL  MoRTQAGis;  JuRUDzcnov,  9^  Nonoiv  1^ 

REDEMPTION. 
Bm  MoBTQAon^  0;  Taxh^  4 

RBaULATION& 
Bee  Railboam^  OL 

REMAIKDERa 
Bm  Pabtitiok,  %  t» 

RENTS. 

fl|  Oobpoeatioks,  29;    CoxBirABor.  7-9|  BlHiM^  IL  ^ 
SnoTMBBT,  3;  Lahdlobd  abi>  Tbbabi. 


BJEPAmSL 

BEPLEVIH. 

!•  IvoaiMimaT  Dbtihsis.— If  a  mtnor  places  a  penoa  fai  poMiwHon  «( 
property  by  ft  bill  of  aale,  and  afterwards,  vpon  the  rsfoMl  el  Ida  de- 
mand for  its  restitatieo,  farings  reple>nii  for  its  reoorery,  the  de- 
fendant haring  iatei^KMed  a  general  denial  of  the  plaintiff's  xj^t  to  the 
piopertgr*  is  preolnded  from  sabeequently  ohanging  his  poeitioa,  and 
relying  upon  the  faot  that  the  action  bad  been  brought  bef on  the  fonnsl 
repadiation  of  the  eontraot  of  sale,  or  upon  the  failure  of  the  phintiffte 
tendr*  ^rtain  storage  charges  upon  the  prt^rty  claimed  at  the  time 
when  he  made  the  demand  for  its  restitution.     Oeorge  t.  ffewkU,  626L 

f.  DaamvonQV  4»r  PBorxBri;  Whsm  Not  Aiiiifiwf»r,»  ab  a  DxriHSB.— It 
the  def endanti  in  an  action  of  replevin,  obtained  possesiian  of  the  sabjeet 
natter  of  tha  litigation  by  ezeonting  a  forthooming  bond*  the  sabse- 
f  neat  dsstmotion  of  the  property  by  fire^  though  without  any  talt  er 
MgUgenoe  on  his  j^art^  does  not  relief*  him  fraas  liafafltl|r«    linrps  r. 

See  Exsounoir,  fi. 

RBPUBUCATIOli: 
See  Wuab^  «,  2^-aS. 

EEPUGNANCY. 
Sea  SsAmsa^  ]& 

BJBSGISSION. 
CtonomATioiu^  12»  20}  flaiai^  ]« ML 

BSS  6EST& 
Sea  Briinro^  10|  Wzujb  ll» 

RESIQNATIOlf. 
See  Qmooi^  1^7. 

RKTAXma 
See  OoK^ti 

BETURK. 


REVERSIONa 

REVOGATIOlf. 
Bm  Abbrbatiov,  ^7;  Hnasxv  amd  Wif%  10|  Wnu^  fl^  I 

BOBBERY. 
L  to  Ommmrm  Bobbibt  there  mwt  be  force  or  fattmMeflim, 
wlthoiit  the  eoneent  of  the  ownart  XBii  *■  ifltsol  %_ 
when  a  person  takee  property  from  aaotfasr  vnd«  a  toa 
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eUlm  of  r!g1it»  and  for  the  porpoM  of  applying  It  to  tho  paymoiit  of  a 

dobt  duo  from  tho^tter,  the  crime  of  robbery  ia  not  oommitted.    It  k 

otherwiao  if  the  daim  of  right  ia  a  mere  pretenae,  and  whan  the  qnea* 

Uoa  whether  or  not  snch  olaim  ia  bonn  JUU,  or  a  mere  pratenaeb  ia  in 

donbt  it  ahonld  ba  aabmitted  to  the  jory  for  detarmination*     OnmifMrd 

r.  8Ua^  242. 

K  To  CoKsriTfrrB  Bobbibt  it  li  not  naoeHary  that  tha  taUng  ibottld  ba 

directly  from  tha  person  of  the  owner.    It  ia  anfficiant  if  it  la  dona  in  hla 

preaenoe^  againat  hia  will,  by  Tiolanca  or  putting  him  iaImmw    Onai^mr4 

T.  tf  101^242. 

See  HomoiDiy  QL 

BULE& 
Baa  Eazlroam^  6^  U-14. 

8ALB&L 

1*  WABBiarr,  Wbsbb  Fabvt  Actb  Upow  Hu  Owh  Jusoanr.— Ona  wb« 
axaminao  an  artida  himself  aod  reliea  on  hia  own  Judgment^  wskj  at  tha 
■una  time  protect  himself  by  taking  a  warranty,  and,  if  tiia  warrant 
provea  falser  may  rasoind.    SftiUh  ▼•  Hak^  48A. 

%  Wabbaxtt— Pboov  Of  BxLiAiioi  Upon.— An  inatmction  that  the  Jnry 
mnat  find  againat  the  party  relying  npon  a  warranty,  nnlesa  in  the  oaaa 
there  waa  oral  testimony  from  him  of  his  reliance  thereon,  is  properly 
rafnaad  if,  from  tha  otiier  evidence^  tiie  Jnry  might  well  find  that  he  did 
xely  on  the  warranty,  though  in  hla  teatimony  ho  did  not  aa/  ao  in  ex* 
preaa  terma»    BmUh  t.  HaU^  48A. 

IL  RnamBZOK.— A  Bbbaob  or  Waabaxtt  upon  a  sale  of  paraonal  property 
anthoriiea  tha  parohaser  to  rescind  the  contract  and  return  tha  article^ 
although  there  waa  no  ezpresa  agreement  to  that  eflbct^  and  no  f^nd^ 
BmUkr.  Haie^  4Sl^ 

ii  Bhoihiov— BioBT  TO  Emtu  uroK  Lahd  to  Riolaiv  PBonsTr.— If  one 
of  the  partiea  to  an  exchange  of  personal  property  baring  the  right  to 
readnd  electa  to  do  ac^  and  demands  the  return  of  tha  property  receiTad 
by  the  other  party,  on  whose  premiaeo  it  ia,  a  refusal  of  such  demand 
juatifiea  an  entry  on  such  premisea  for  tha  purpoae  of  taking  and  oanry- 
ing  away  the  property  so  demanded.    Smith  ▼.  Hakf  48S. 

!•  EiKJisflioir  BT  OrFBBiirQ  to  Ranntu  Artiolb  Avtbb  It  la  Bhokbi;— If 
one  who  exchangee  a  buggy  warranta  it  will  carry  a  apedfied  wdgfat^ 
and  one  of  tha  apringa  upon  the  buggy  being  subjected  to  sudi  weight 
bnak%  the  fact  that  the  apring  is  ao  broken  doee  not  defeat  tha  right  to 
ratom  tha  buggy  and  readnd  tha  contract.    BmUk  t.  Hah,  48S. 

Baa  Auiffiowi  BAnjomr,  4;  Ghattil  Mostoagis;  Bzaoonoiri  TuLvm 
HoMBmuB^  1,  S;  ^  6|  Judicial  Salbs;  Rbflbvxh,  1;  TBuax%  19-10^ 

SATISFACnOlf. 
See  BxBOUTioir,  IL 

SOHOOL-FSLLOW& 
See  Assault. 

SCHOOLS. 
8eeTAzn,& 
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shcretart  of  8tati. 

6ae  CooKiib  ^ 

SBDUCnOK. 

!•  temrmov  m.^Thm  word  **Md«otimi,*  whao  appUod  to  tiM  mm^ 
duot  d  a  BMUi  towards  a  famala^  meaiu  tha  «m  of  aoiiM  JaflawML 
promiaob  arl^  or  maaiia  on  his  part  bj  whioh  ho  indoeos  tho  wooiaa  la 
■urendor  her  ohastit;f  and  her  Tirtao  to  hli  omhraoea.  There  nuMl 
bo  ■omothing  more  than  a  mere  relnetanoe  on  tho  part  of  tho  wooiaa  to 
oominit  the  aeti  It  moat  also  appear  that  her  ooosent  was  obtained  \f 
flattof7»  fslse  promises,  artifioe,  urgent  importanity,  baaed  on  pro* 
fessions  of  attachment  or  the  like  for  the  woman,  and  thal^  relying 
solely  on  snoh  ilatteiy,  fslse  firomlsssi  artifioe,  and  importoni^,  aiis 
■UTsndored  her  person  and  her  ohastity  to  her  allsgod  sodnosr.  ifor- 
tkaUr.  Taylor.  144. 

%  BBDUcnog  BT  MsBKiTcp  ILui.— Tri  Violatioh  Of  A  Paomgrn  of  Mil- 
BIAOB  is  not  one  of  the  neeeesary  oonstitaents  of  asdoetion.  Ihe  in- 
Jniy  may  be  oomplete  even  though  the  female  knows  that  hor  sednoar 
is  a  married  man.    ManhaU  ▼•  Tayhr^  144. 

H  Stidxnoi  n  8uf  noixiiT  to  Support  a  VvRDicrr  iob  vbm  Pladi* 
mf  when  it  is  shown  that  she  was  a  chaste  girl*  making  her 
living  far  distant  from  her  few  friends,  stopping  at  night  alone  in  a 
oottage;  that  she  was  visited  after  dark  by  her  employer^  a  man  of 
wealth  and  mature  years,  with  whom  she  was  on  friendly  terms;  that 
after  a  oonTersation  upon  ordinary  topics,  lasting  some  time,  he  gave 
her  a  glass  of  wine,  by  the  drinking  of  which  her  mind  was  sorioDsly 
■ffeeted;  that  ha  expressed  affection  for  her,  repeatedly  careesed  her, 
made  promises  of  fatore  friendship  and  assistance;  and  that»  after  all 
these  things  had  been  going  on  some  length  of  time,  he  debaaebed  her. 
Bnoh  facts  do  not  disclose  a  oold,  deliberate  transfer  of  virtue  for  a  con- 
sideration, nor  a  sacrifice  of  virtue  under  the  promptings  of  lustful  pat- 
lion.    MankaU  v.  Taylor^  144. 

L  Proof  that  Dbfrndamt  was  Guiltt  ov  Rapr  Will  Not  Drprat 
AonoN  FOR. — An  action  by  a  female  to  recover  damagea  for  her  sedno- 
tion  cannot  bo  defeated  by  showiug  that  ahe  was  nnconaoions  at  tbs 
time  the  sexual  intercourse  took  place,  and  that  the  defendant  wsa 
therefore  guilty  of  rape.    MartftaU  v.  Taylor^  144. 

H  Brduotiom— DAiiAaxs  Hxu>  Nor  fixoxssivx. — ^A  verdiot  for  twonty-fivs 
thooiand  dollars,  in  an  action  by  a  chaste,  unmarried  female  for  hff 
seduction,  is  not  so  excessive  as  to  be  a  ground  for  a  new  trial,  when  it 
appears  that  ths  plaintiff  is  a  young  and  inexperienoed  girl,  and  the 
defendant  a  man  of  mature  years  and  large  means.  iforaMI  f«  Tm^oTi 
144. 

8EEPAQB. 
Bee  WATRsa,  1,  8. 

8BPABATE  PROPERTY. 
See  HosBAVD  and  Wotr,  1,  4|  5»  Tf  IL 

8ERVICSS. 

SOO  DAMAORgj  Pa&RNT  AND  OhZIA 
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SBBVITUDBi. 

8m  HlOKWATt;  RAn.BftAW^  !• 

SETOFF 
8m  MosvQAon^  &  ! 


8SVERABLB. 
Bee  OoNTEAon,  0^ 

8HBBIFFS. 
Bee  Teubt^  10b 

8PBGIFI0  FBRFORMAKO& 
Bit  OoKTRAon^  1;  OoRFoiuTioirato  10^  S8|  EQinrVp  H 

8TATB& 
ArffAcmaun^  S;  S;  Cokvuot  ov  Laws;  CoBrntAon^  1|  OoiroBAniiii^, 

4;  C0VRT8»  1|  BXTRADinOV. 

STATUTES. 

L  CbirsTrnmoNAL  Law— Subjbot  Mattbb  ov  Statuti  Bxpsosid  nr  In 
TiTLB. — When  the  title  of  an  act  creating  a  new  oity  charter  and  con* 
■olidating  and  declaring  the  "rights  and  powers  of  aaid  corporation,  and 
for  other  pnrpoeee/' affords  no  indication  of  any  extension  of  police 
power  beyond  the  corporate  limits,  snch  act  is  nnconatitntional  in  so 
far  as  it  provides  for  eztendiDg  and  exercising  police  jurisdiction  over 
certain  territory  adjacent  to,  but  ontside  the  limits  of,  such  city.  Un* 
der  such  statute  a  city  police  officer  has  do  more  power  than  a  private 
person  to  make  arrests  on  such  territory,  and  under  the  code  of  Georgia 
he  has  no  power  to  arrest  for  the  nse  of  abusive  language  addressed  to 
himself  tending  to  cause  a  breach  of  the  peace.     Blair  v.  Staie^  20(5. 

1.  ExBMPTiOH  Laws,  Constbuotion  of. — The  beneficial  intention  of  the  legis* 
lature  in  the  enactment  of  exemption  statutes  must  not  be  defeated  by 
strained  or  technical  constructions  thereof.    BiOoi  T.  Hall,  285. 

H  Construction  ov. — Re-bnactubnt  ov  a  Pbotibion  of  a  former  staiate 
does  not  carry  with  it  the  construction  placed  by  the  courts  upon 
snch  provision,  unless  the  rules  of  statutory  construction  are  the  samo 
at  the  date  of  both  enactments.     Dixon  v.  Ptuna,  180. 

4.   OONflTITDTIOMAL    LaW — VaUDITT  OV    APFOBTIONmNT   AOT  IS  JUDTOIAL 

Question.  —  In  an  action  to  enjoin  the  secretary  of  state  from  issuing 
or  publishing  notice  of  election  of  members  of  the  legislature  under  an 
apportionment  act  alleged  to  be  invalid,  the  question  of  its  validity  is 
judicial,  not  political.     State  v.  Cunningham,  27. 

ft.  Constitutional  Law— Legislative  Afportionmbnt— iNBQUALnr.— In 
an  action  to  test  the  validity  of  a  legislative  apportionment  statute, 
the  fact  that  inequality  of  representation  under  it  is  not  greater  than 
■ftder  former  apportionment  acts  is  irrelevant  and  immaterial  when 
tiie  language  of  the  state  constitution  securing  equality  is  plain  and 
nnambiguous.     State  v.  Cunningham,  27. 

ft.  Constitutional  Law— Leolslativb  Apportion meht — Inequalitt.-^ 
When  a  legislative  apportionment  statute  contains  such  a  wide  and  bold 
departure  from  a  constitutional  mandate  requiring  equality  of  popuia- 
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tion  in  each  district  that  it  «uuMt  poMlbly  be  Justified  by  tfie  osi 
•f  any  Jadgment  ob  diacretioii  urn  tha  pari  ol  tha  legislatim  enaetang  1^ 
and  avinoM  an  intention  to  utterly  ignore  and  diaregard  the  conatito« 
tional  rule  in  order  to  promote  toma  other  object  than  a  oonatttntioiial 
apportionment,  the  conclusion  is  iocTitabla  that  the  legislature  did  Bofc 
exercise  its  judgment  or  discretion  in  accordance  with  constitatioiMl 
duty  and  obligation,  and  the  statute  will  be  declared  void.  Siaie  t« 
Cunningham^  27. 

y.   Ck>SSTITUTIONAL  LaW— LkGISLATIYS   AFPOBTIOirMSKT— iHEQtTALTrT. — ^A 

legislatiye  apportionment  statute  which  forms  one  senate  districi  fron 
two  assembly  districts  having  a  certain  number  of  inhabitanta*  aod  an* 
other  snch  district  from  four  assembly  districts  having  more  than  twioa 
that  number  of  inhabitants^  is  void  as  being  in  violation  of  oooatiia* 
tional  provisions  that  the  members  of  the  senate  shall  be  apportioiieil 
according  to  the  inhabitants,  if  the  only  impediment  to  securing  equal- 
ity of  representation  is  the  constitutional  requirement  that  senaton 
shall  be  chosen  by  single  districts  of  convenient  contiguous  territovy, 
•ad  BO  assembly  distriet  shall  be  divided  in  the  formation  of  a  smietia 
district.  A  like  inequality  ia  representation  ia  forming  assembly  dis- 
trict will,  in  like  manner,  render  such  act  void.  Sktte  v.  Ommiaffham, 
27. 

H  OoiYararuTioNAi.  Law— Lbgislatitb  AppORHONiaNT.— When  a  slatttt^ 
apportioning  a  state  into  senate  and  assembly  dtstricta  complies  with 
constitutional  provisions  that  the  assembly  districts  are  to  ba  boandcd  by 
oounty,  precinct,  town,  or  ward  lines,  to  consist  of  contiguous  terntocy, 
and  .to  be  in  as  compact  a  form  as  practicable,  and  that  the  sonata  dis- 
tricts are  to  be  of  convenient  contiguous  territory,  no  assembly  diatrict 
to  be  divided  in  the  formation  thereof,  it  ia  nevertheleas  void  if  it  does 
not  attempt  to  comply  with  the  further  constitutional  requireaient  tbat 
■ach  apportionment  shall  ba  aooording  to  the  number  of  inhahitantfc 
8iaU  T.  Owminifhamf  27. 

H  CovBTiTunoNAL  Law— UifooHSTiTmoNAL  Statutb.— Whut  MUH»BFa& 
Work  has  been  done  by  virtue  of  municipal  authority  and  in  striei 
aonformanaa  with  an  existing  statute,  the  legality  of  sadl  wofk  cannot 
be  questioned  after  its  complotion  because  the  statute  andar  which  it 
waa  done  has  since  been  Judicially  declared  unoonstitntional.  £mg  r* 
PhUadeiphia  Co.,  817. 

lOi  CoNSTiTUTioirAL  Law— WoBX  DoHB  Umdbb  Uboohbtitutiohal  Law. 
Acts  done  by  public  officers  under  statutory  authority  are  valid,  al- 
though such  statute  ia  subsequentiy  dedarad  void.  Kb^g  r.  PhUade^pkim 
Ca,  817. 

IL  PouoB  Powbe^Thb  Buaimas  or  CoiiDUGTnio  a  Pbitatb  Astlux,  ia 
which  proper  care  oaa  be  givea  to  insane  persons  who  are  not  dangerous  ta 
themselves  or  others  by  a  member  of  the  mediosl  profession  having  ex- 
perience and  special  skill  in  the  treatment  of  such  osssa  ia  a  neoeanry 
and  humane  one;  and  the  right  to  maintain  such  aa  aaylnm,  and  ta 
praotice  this  particular  branch  of  tha  medical  professioii,  cannot  be  pro- 
hibited nor  burdened  with  unreasonable  and  oppressive  oonditiona  which 
virtually  amount  to  its  prohibition.    Sk  parte  WhittoeU^  152. 

IS.  Befuonanot  of. — A  statute  imposing  a  penalty  of  the  amonat  of 
the  judgment  and  costs  and  ten  per  cent  damages  for  the  failure  ti 
return  an  execution  and  a  prior  statute  impoeing  for  the  failare  to  re- 
turn an  execution  on  or  before  the  return  day  thereof  a  penal^of  the 
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%iik>l»  ■■»— VjjtUkvmmwy  fa  tneb  eT«c«tl<m  •peetfied;  Mraiaol  toplaiiilj 
W&pmgumt'lMt  «••  nrast  give  plao«  exclutT^j  to  tk#  other.  Th«  on* 
applies  to  an  eatirotlulave  to  cetam  the  writ^  and-thv  ofclMrto^liUliirt 
to  retarn  it  on  or  before  its  lotnm  day.  Therefore  if  the  return  ia  mad« 
before  the  action  is  broaght,  though  after  the  retnm  day,  the  reooTerj 
eannot  include  the  ten  per  cent  penalty.    HawJUnt  t.  Taylor^  Z% 

ARBxn^  2;  CoNTRAOta,  6(  8^10;  CaRraBATuas,  2;  3,  10;  Cosn;  Go* 
TBNAVor,  4»  0;  Evidbkcb,  6;  Husband  amb  Wifi,  I,  7>  10;  Ldiita* 
noMS  OF  AonoNs;  Mkohaiuo^s  Luir,  1,  0,  11,  18;  Munxoipal  Cobpo- 
EAi!i0H%  7»  14}  OmoxBa,  4|  TAzn^  8;  4;  Wills,  2& 

STOCK. 
AnifiBiim;  ^7|  BAXutxiiT,  8;  CtoBFOBAnom^  10-14^  18^  22;  Kmo- 

TIABLB  InSXBUMBMTS,  lOl 

STOCEHOLDERa 
8m  COBFOBATIOIVS,  2, 14,  16^  18-201 

BTREBXa 
V  t^  Bmrnwan  Dotcaih;  Hiohwahi  Rin«oii%  1-9|  Bia& 

PBOFKRTr,  8. 

STREET  BAILROADa 
See  MuHiciFAL  CoBFORATioire,  8-7* 

8UBR0GATI0K. 

!•  Tbi  Loav  OF  MoNxr  to  a  Debtor  to  discharge  his  obligation  does  not 
entitle  the  lender  to  be  snbrogatod  to  securities  which  the  creditor  held 
for  the  enforcement  of  the  obligation.     Biggin  y.  HiiUard^  113. 

A  YoLTrMTABT  Patmsht  bt  Mistakb  OF  Law.— If  a  mortgagor  and  mort- 
gagee of  a  homestead  mortgaged  for  money  with  which  to  pay  off  a 
prior  mortgage  labor  under  a  mutual  mistake  in  supposing  that  the 
homestoad  belongs  to  the  mortgagor  in  fee,  under  her  husband's  will,  to 
the  exclusion  of  her  minor  children,  equity  will  not  grant  relief  by  sub- 
rogating such  mortgagee  to  the  rights  of  the  prior  mor^agea.  Klehntum 
T.  Oieaelmatm,  761. 

S.  VoLUNTART  PATMnT.— One  who  has  no  Intorest  fa  land  snbject  to  a 
mortgage,  and  who  advances  money  to  the  mortgagor  with  which  the 
mortgage  debt  is  satisfied,  is  a  mere  yoluntoer,  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee.    Kleimann  t.  OieselmanHt  761. 

4.  Void  Judicial  Salxs. — Purchasers  under  a  void  Judicial  sale  are  entitled 
to  be  subrogated  to  the  rights  of  the  creditors  whose  olaims  were  dis- 
charged by  the  proceeds  of  soeh  sale.    Bimd  t.  Manigomery,  119L 

0.  Judicial  Salib. — A  Purohasbb  at  a  Void  Judicial  Salb  is  not  entitled 
to  be  subrogated  to  the  claims  of  creditors,  unless  it  appears  that  the  pro- 
ceeds of  the  sale  were  appropriated  to  the  payment  of  such  claims.  Bond 
T.  Montgomery^  119. 

6i  Judicial  Salss.— A  Purchasbr  at  a«  Admih istbatob's  Salb  of  a  Homb- 
8TKAD  Is  Not  in  Pari  Dblioio  with  the  administrator  and  therefore 
excluded  from  the  benefit  of  the  right  to  be  subrogated  to  the  claims  of 
creditors,  on  the  ground  that  the  sale  by  the  administrator  was,  under 
the  circumstances,  forbidden  by  statute  and  made  punishable  as  a  mis* 
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8UB8GBIPTION& 

8m  00BrOBATll»%  ll-lt» 

SUMMONS. 

Sm  FBOOHk 

SUNDAY. 

8UPRBMB  OOUB& 
Sm  Couin. 

SURETYSHIP. 

L  A  SmuaiTi  TiKnr  bt  0ns  of  Sktsbal  SaBim^  bomd  bj  IIm  him 
iBatraiiiinil^  lor  his  indemnity  agunat  lon»  inniM  te  tfa*  baaafit  of  ol^ 
thoagli  it  ii  iMoiTod  before  any  of  them  beoome  liaUo^  and  withoat  any 
agreamant  that  the  othara  ihall  participate  in  ita  banafitiL    Huomr  t. 

E  Iv  Ohi  ov  SiTiBAL  SuBsnis  Takes  Sbcuutt  from  hia  prineipal  for 
hii  Indemnity,  he  Is  entitled,  in  an  aoooontiDg  with  his  oosoretiai^  for 
the  prooeeda  of  each  security,  to  be  credited  with  the  azpenaea  neoes- 
sarily  inoarred  In  its  protection  and  enforoement.  Hoo9er  r«  Jfowner^ 
293. 

IL  A  SusnT  Taking  vboh  His  Principal  Sbcubitt  Aoaikst  Loss^  nr  Ao- 
OOUNTINO  FOB  TEC  Procxbds  Tiiereov  to  his  cosureties,  is  not  entitled 
te  dednot  the  amoant  of  a  debt  due  to  him  from  hia  prindpaL  Hoomr 
r.  MowrtTt  293. 

(L  RiLKAsa  OF  BT  Chanob  of  Patsn.— If  a  surety  signs  a  note  payable  te 
A,  who  declines  to  receive  it,  and  it  is  thon  uegotiated  to  6^  such  ohanga 
In  the  payee,  if  made  without  the  knowledge  or  oonsent  of  the  nrsty, 
releases  him  from  liability.     Janes  y.  Btnaom^  899. 

Sm  Nbgotiablb  Instrumbnts,  S. 

SURFACE  WATERa 
Sm  Watkbs,  1-4 

SURVEYa 
Sm  DBBDa,  4»  0. 

SURVIVORSHIP. 
Sm  Ootenanot^  lOl 

SWALES. 
Sm  Watbbs,  8b 

TAX  DBED& 
SmTaxbs,  4^  ft. 
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Ift  BaA&  flmn^  Whav  Tizabli  ab.— Under  a  elaMB  pfOTidlof  tiial 
fMl  MtalB  eludl  be  Miawed  in  the  town  when  tl  Um,  nnd  ddiniag 
fMl  ««toto  M  indnding  all  lands  and  all  bnildingi  araotad  or  affizad 
to  the  aauM^  and  lands  aa  including  all  tenamanti  and  haredita* 
manti  oonnaotad  therewith,  and  all  rights  thereto^  and  all  interesti 
therein,  aqnedneti^  eondnits,  pipes,  and  hydrants  used  to  distribnta 
water  among  the  oitiiens  of  a  town,  though  supplied  by  a  pumping  sta- 
tion and  rssenroir  in  another  town,  are  aasesaable  and  taxable  as  real 
estate  in  the  town  in  whioh  they  are  situate.  Park  t.  UTonocy  Wattr 
Cb.,  871. 

&  An  Assbssuxnt  of  Pubuo  School  Pkopebtt  iob  Local  iMPRCvncnm 
la  Not  Avthoiuzbd  by  a  statute  whioh,  in  general  terms,  requires  the 
assessment  to  be  upon  all  real  property  situate  in  the  distriok  Board  qf 
Imprwemeni  t.  School  Disirict^  108. 

SL  Tax  CxBTinoATBB.— If  ah  Absignxb  of  a  Tax  Cbetifigatb  Imdobsbs  Hib 
Agbbbmbnt  Thbrxoh  that  he  will  not  procure  a  deed  for  the  premisei^ 
or  some  part  thereof,  eyery  assignee  under  him  is  bound  by  suoh  agree- 
ment^ and  precluded  from  obtaining  or  enforcing  a  oonreyanoe  in  Tiola* 
tion  thereof.    Souhrp  t.  ^ftioit  Invtsiment  Co,^  317. 

4k  Tax  Dbbd&— It  Will  Bb  Pbssuhbb  That  NoncB  of  thb  Bxpibatiob 
OF  thb  Timb  fob  Rbdbmftion  was  properly  served,  when  a  tax  deed  has 
issaed,  and  the  statute  makes  it  prima  fade  evidence  of  the  regularity 
of  all  proceedings  prior  to  its  execution.  Soukup  t.  Union  Invutmaii 
Co..  317. 

Iw  Tax  Dbxdb — Dbsoriftion. — "  West  part,  northeast  quarter,  northwest 
quarter,  twenty  acres,"  section  36^  is  a  sufficient  description,  because 
it  is  equivalent  to  the  west  twenty  acres,  or  the  west  half  the  forty* 
aere  traok    Boukup  t.  Union  Investment  Co,.  817t 

See  COTBNANOT,  6. 

TENANTS  IN  COMMON. 

See  COTBlfABOT. 

THREATS, 
See  HoMioiDB,  4. 

TONTINE  ASSIGNMENT. 
See  Insurakob,  IG. 

TORTa 
See  Damagbs,  4. 

TREES. 
See  Rbal  Propxktt,  1* 

TRESPASS. 

I.  pBOoni»  Offioeb,  Whbn  Mat  Justift  Un dbb.  —One  who  seiase  the  prop- 
erty or  arrests  the  person  of  another  by  legal  process  or  other  equiva- 
lent anthority  conferred  by  law  oan  only  Justify  himself  by  a  striot 
eomplianoe  with  such  process  or  authority.  If  he  fails  to  execute  or 
return  the  prooess  as  thereby  required,  he  stands  as  if  he  nerer  had  any 


aothority  to  take  the  property,  and  therefore  appean  to  hare  be«i  a 
treapaeeer  from  the  beginning.  In  this  respect  there  is  no  difeiwi— 
between  oivil  and  criminal  process.    Bc§lom  eie,  B,  R.  ▼.  Smail,  879L 

t»  Pjiogms— OfncxK  Bbodmino  Tbbspaiskk  Ab  Imna — Acta  of 
may  expose  an  officer  to  liability  as  a  trespasser  ab  imth*  The 
of  the  Six  CSarpaoters'  ease  thafe  "Not  doing  cannot  make  a  party  who 
has  antfaority  or  license  by  law  a  trespasser  ab  imttia,  beeanse  not  doiag 
is  no  trespass"  disapproyed.    BoaUm  tit,  R.  R,  r.  Small,  379L 

&  Pbooiss,  FoRVBiriNO  PBOTsonoir  of  bt  Makinq  a  Faime  Rbtubit. — ^U 
an  officer  acting  under  a  warrant  commanding  him  toaeareh  in  m  fraighl 
car  for  intoxicating  liqnors,  and,  if  fonnd,  to  safely  keep  the  same  with 
the  yessels  in  which  they  are  contained  nntil  final  action  and  deeiaifla 
be  had  thereon,  finds  snoh  liqnor  and,  believing  it  not  to  be  intended  for 
unlawful  sale,  falsely  retains  that  he  made  the  search  and  found  ue 
liqnor  he  thereby  forfeits  the  protection  of  his  process  and  beoemss 
answerable  in  an  action  of  trespass  for  breaking  into  the  car  while  ex- 
cnting  his  warrant.    Barton  etc  R*  R.  r.  Small,  379. 

K  liANDLOBD  18  LlABLS  AS  A  TltXBPAaSBB  AB  IbITIO  if  he  OaUSeSU  WIRSUt  ef 

distress  to  be  levied  on  goods  in  possession  of  his  tenant  whi^  he  kuowi 
do  not  beloDg  to  the  latter  but  haye  been  left  with  him  to  sell  upoueom- 
mission.    Brown  ▼•  StoMouae,  908. 

See  ANiMALfl^  2;  3;  Abbbst,  6;  HoiaoiD%  7«  81 

TRESPABSSBS. 
See  Bailboads,  18;  TfiBSPAflBi 

TRIAL. 

L  A  Dbmvbbbb  to  thb  Bvidbbcb  admiti  cTeiy  fact  whi^  nay  fUify 
be  inferred  therefrom.     Potion  t.  Bragg,  780L 

%  An  instruction  to  a  Jury  whioh  incorrectly  or  inadyertently  uast  a  word 
will  not  reqnire  the  reyersal  of  the  jndgment  if  the  law  was  plain^  and 
correctly  stated  in  scTcral  other  instructiona.     Tagg  r.  MeOeorge^  889. 

H   PSBaOKAL  EZAMINATION  OF  PlAIMTIFV— POWBB  OF  Ck>UBT  TO  ObDBB.— Ib 

an  action  to  recoyer  for  personal  injury,  the  court  may  require  tlie  plain* 
tiff  to  submit  to  a  personal  examination  by  a  physician,  in  the  prsoenes 
of  the  jury,  of  that  portion  of  his  body  alle^^  to  hare  been  injured,  when 
this  can  be  done  without  shocking  anyone's  sense  of  delicacy;  but  a 
wide  discretion  is  vested  in  the  trial  coart^  which  justifies  a  refusal  to  le- 
quire  the  examination  when  the  necessities  of  the  case  are  not  such  ss 
to  can  for  it,  or  when  the  sense  of  delicacy  of  the  plaintiff  may  be 
offended  by  the  exhibition,  or  when  the  teatimony  would  be  merely 
eumnlatiye,  or  in  the  judgment  of  the  trial  court,  would  not  materially 
aid  the  jury.    Orave$  y.  BaUle  Creeks  661. 

'ii  Ohancb  Vbbdict,  What  Is.— A  yerdiot  arriyed  at  by  taking  the 
average  of  such  sums  at  the  indiyidual  juroratshall  deem  to  be  adequate 
under  the  circumstances  will  be  set  aside,  as  being  a  chance  yerdiot^  if 
it  appears  that  the  amount  thus  obtained  has  been  adopted  in  poraut 
ance  of  a  previous  agreement  that  it  was  to  represent  the  verdie^  and 
not  as  the  result  of  due  consideration  on  the  part  of  the  Jury  and  a  de- 
termination that  it  was  a  just  and  proper  verdict.    DixomY,  PltmB^  180. 

ii  Pboduotiob  of  WITNB8SB&— In  the  trial  of  a  criminal  case  the  proseeu* 
tiou  is  not  bound  to  call  all  witnesses  present  at  the  diffioul^  and  Ib 
oonrt  at  the  time  of  the  trial.    Blair  v.  Staie^  206. 
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Afpsali  Abbitbatzov;  Akrih;  8;  Evzduio^  2^6^  7;  Habbab  OoBPinf 
flomoEDi^  9;  iNKXBBPBRi^  1,  8}  NsauoBHOi^  8^  4)  Nbv  Xbiali  Pat* 

MBIIT^  1|  BOBBBBT,  1. 

TROVER. 

Cbattbl  MoBTaAOB— Bbbaoh  ov  OoNDinoH  BT  Rbmotal  OB  Pbopbrtt.— 
One  it  guilty  of  a  oonyenlon  of  mortgagod  ohatteU,  if  he  remoyot  and 
■alii  them,  tiie  mortgage  ginng  the  mortgagee  the  right  to  take  poeeet* 
don  c»f  the  property  npon  iti  remoTal  or  sale.  Jiaikmal  Bank  t.  MorrUf 
764. 

TRusra 

1.  Dbolabations  OB.  Whbb  EnricruAL  vo  Pabb  ab  Sqoitablb  Tetlb.— 
An  onequiTocal  declaration  by  the  owner  of  property,  tiiat  he  holda  it 
in  tmtt  for  the  benefit  of  a  deeignated  donee  yeete  in  enoh  donee  an 
abeolnte  equitable  title,  although  he  it  not  informed  of  the  tmet,  and 
the  memorandnm  reUed  on  is  not  deliyered  to  anyone  aa  a  deolaration 
of  tmst.    Janes  t.  Faii,  783. 

A  A  CoMPLBTB  AND  iRBByoGABLB  Tbubt  Ib  Estabushbd  by  the  oieentor 
and  tnutee  of  an  estate^  when  after  oonvertittg  to  his  own  nee  oer- 
tain  aeseti  of  anoh  estate  he  plaoee  in  a  box  among  other  papers  re- 
lating to  the  estate  a  policy  of  insurance  npon  his  own  lile,  with  a  letter 
stating  that  the  policy  is  oollateral  security  for  the  payment  of  his 
indebtedness  to  the  estate,  and  does  thereafter  not  regard  the  policy  as 
his  indiyidnal  property,  bnt  as  being  held  in  trust  ior  the  estate,  the 
eyidenoe  being  that  the  persons  interested  in  the  estate  ware  on  seyeral 
occasions  iaforaiedy  through  their  representatives  and  oonnse],  that  he 
had  disposed  of  some  of  the  seonrities  belonging  to  the  estate,  but  had 
secured  the  estate  by  substituting  this  insurance  policy,  and  held  the 
policy  for  the  benefit  of  the  estate,  and  that  after  his  remoyal  from  the 
executorship  and  the  appointment  of  an  administrator,  the  policy  was 
formally  aadgned  and  duly  deliyered  to  the  latter.    Janeg  v.  FaUt,  783. 

%  Pbioatobt  Tbubeb. — No  particular  form  of  expression  Is  requisite  to 
create  a  precatory  tmst.  Words  of  recommendatioD,  request,  entreaty, 
wish  or  expectation  will  impose  a  binding  duty  on  a  deyisee  or  lega- 
tee by  way  of  trusty  proyided  the  testator  has  pointed  out^  with  suf- 
ficient clearness  and  certainty,  the  subject  matter  and  the  object  of 
the  trust;  nor  will  the  fact  that  the  testator's  whole  estate  is  disposed  of 
in  absolute  terms,  before  the  precatory  words  occur  in  the  instrument, 
prevent  the  trust  from  attaching.    Murpkff  y.  Oorfin,  099. 

i.  Wills— -Pbboatort  T&nany  Whbb  Dbbmbd  to  Xzut.— In  determining 
whether  a  precatoxy  tmst  is  raised  by  a  will,  the  essential  point  is, 
whether,  looking  at  the  whole  contents  of  the  instrument,  it  should  be 
inferred  that  the  testator  intended  to  impose  an  obligation  on  his  deyi- 
sees  or  legatees  to  carry  his  wishes  into  efieot^  or  whether,  haying  ex- 
pressed his  wishes^  he  intended  to  leaye  it  to  them  to  cany  out  such 
wishes  or  not  at  their  discretion.     Murphy  y.  Cariin,  699. 

h  Wills.  Cohst&uotiob  or— PnxoAToar  Tbosxb— Ezrcxasio  Vkiub  bst 
ExcLUSio  Altkrius. — A  precatory  trust  is  created  by  the  f (lowing 
clause  in  a  will:  "It  is  my  wish  and  desire  that  my  wife  continue  to 
provide  for  the  care,  comfort,  and  education  of  T.  J.  M.,  now  aged 
nearly  &7e  years,  who  has  been  raiMd  as  a  member  of  my  family  since 
hia  infancy,  and  to  make  suitable  provision  for  him  in  case  of  her  death, 
providing  that  he  continue  to  be  a  dutiful  child  to  her  and  shows  him- 
self worthy  of  such  consideration."    Murphy  v.  Carlin,  699. 
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&  Teubt  PEomnr  Bmbabxkd  nr  Tbadv  Is  PuKAsiLT  LuBLi  lo 

cam  for  d^bl^  uid  will  bo  applied  m  far  m  U  will  go  to  raoh  liAliilitia& 
WoddrffpT,  Weedf  892. 

7.  Teuct  Estates— IsaoLTxvoT  ov— GoinrBTANOB  ahb  Ooevbssxov  or  Jvds- 

MBET  IN  FaVOB  OF  OOTLAWBD  CLAIMS.— Wh Oil  A  tmst  OOtato  hu  boW 

ombarkod  in  bnsioen  under  a  power  oootained  in  a  w3l  anthotizuig  tfao 
ozeeaior  as  trastoo  to  carry  on  and  oontrol  raoh  bneineae  and  if  adTlo* 
able  to  sell  tbe  estato  and  inveet  the  proceeds  for  tho  bon^t  of  tho  eeaiak 
qm  tnuit  the  tmstee  has  no  power,  after  both  the  ostate  and  hinnslf 
haye  become  insolrent^  to  convey  the  bnlk  of  it  to  its  creditors  whoos 
claims  hare  expired  by  limitation,  and  who  hare  knowledge  of  tbe 
of  the  will  and  of  snoh  insolTenoy,  nor  can  he  confess  jndgment  in 
favor  so  as  to  prefer  them  over  other  creditors  of  the  estate.  Snduess" 
▼eyance  and  Jndgment  are  void  for  want  of  consideration  as  against  tfas 
other  creditors,  and  cannot  operate  as  a  waiver  of  the  statate  of  limita- 
tions  so  as  to  restore  the  lien  of  sneh  expired  daims.     Tmmg  t.  IFsb^ 


H  Teust  Hbtatbs— LisoLTXiior  ov— PEBrBEBEOBs  BT  OoKVBSBioir  ov  JOB^* 
MBET.  —When  a  tmst  estate  embarked  in  bnsiness  nnder  a  power  in  a 
will  has  become  insolvent  after  the  rights  of  creditors  have  interrensd, 
the  estate  shonld  be  held  intact  for  distribntion  amongst  them  accord* 
ing  to  their  respective  rights.  The  tmstee  has  no  right  to  confess  jndg^ 
ments  with  intent  to  prefer  oertain  creditors.  Snch  judgments  are 
The  nnprefsrred  creditors  have  a  right  in  equity  to  compel  the 
and  the  preferred  creditors  to  aoeonnt     Woddrop  v.  Weed,  8S2. 

tL  Teuct  Bbtatbs — ^Iii80Lybkot  ov— Biohtb  of  CEBDiroEa — ^IliEVBEBirGBiL 
When  a  tmst  estate  embarked  in  business  nnder  a  power  contained  in 
a  will  has  become  insolvent,  and  the  tmstee  is  also  insolvent,  he  b^ 
comes  a  tmstee  for  its  creditors,  and  as  snoh  is  bound  to  protest  sU 
their  rights  and  preserve  the  estate  for  distribution  among  them  accofd* 
ing  to  their  respective  rights.  He  has  no  right  to  give  a  preference  to 
any  of  them.    Woddrop  v.  Weed,  832. 

IOl  Teust  Estates— Feaudulbkt  TEAivsnE  bt  Teustbb.— When  a  tmst  sr 
tate  embarked  in  bnsiness  nnder  a  power  contained  in  a  will  has  beoons 
insolvent,  sll  of  its  creditors,  as  to  the  trustee,  occupy  the  position  ef 
eeHuii  qite  tnut,  and  as  snch  are  entitled  to  equitable  relief  from  an  lilegsl 
and  unwarranted  transfer  of  the  trust  estate  made  by  him  to  their  injniy. 
Young  v.  Weed,  839. 

11.  Right  or  Teustbb  to  Dblboatb  His  Powbes. — The  duty  and  pcwv 
of  a  trustee  cannot  be  delegated  unless  there  is  express  aathority  fcr 
that  purpose  given  in  the  instrament  creating  the  tnisl  Woddnp  v. 
Weed,  832. 

IS,  DSLBOATIOir   ov    POWBE   BT  TeUSTBB— ASSIOBMBBT    BOB   BBHBriT  Of 

Cbeditoes.— When  a  trust  estate  embarked  in  bnsiness  nndsr  s 
power  contained  in  a  will  has  become  insolvent^  the  tmstee  has  as 
right  to  execute  an  assignment  of  snch  estate  for  the  benefit  of  oreditonL 
Woddrop  T.  Weed,  832. 
IS,  Teustkb's  Sale  Made  at  Unubual  Houe  will  be  vacated  if  the  agent  of 
a  party  interested  in  the  sale,  being  instructed  to  bid  in  the  property  for 
the  amount  of  the  debt,  was  on  his  way  to  the  place  of  the  sale,  sad 
would  have  arrived  iu  time  to  take  part  therein  if  it  had  nd  been  held 
prematurely;  and  the  price  realized  represented  scarcely  more  than  ooei 
fourth  of  the  real  value  of  the  property.     Holdeworikr.  Shmmem,  71Sl 
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14  JirnoLUk  AVD  TBunxi^  SAin.— Ihadiqvaot  iov  Pua^  vfttioitt  aMf% 
■Him  ao  gram  m  to  shook  tho  moral  miim^  ii  fatnlBoiint  lo  faiTalidalt 
a  nlo  either  nnder  a  deed  of  tniat  or  upon  foroetoMro  or  loootieai 
HMawortk  r.  Skiaamom,  719. 

U.  TBvam's  Saui  Madb  Bbiobb  CunoMABT  Hoob  will  aol  bo  noldBod 
booMiio  tho  ahorifl^  who  ootod  for  tho  trnstoe,  had  other  pruaring  datke 
lo  attend  to^  and  therefore  made  the  lale  before  the  ewtonaiy  boar* 
iToUneorA  r.  Shamion^  719. 

8m  Amovimrr  ion  Bbhivit  of  GBXDiTOBfl»  1,  4»  7*  15|  CbUBBiHi  Hv» 

BAXO  AHB  Wme,  1»  2;  5^  9;  Lfsmuuia^  n« 

ULTRA  VIRES. 
See  OoBPO]UTiOKa»  21-S7* 

UNDUE  IKFLUBNO& 
See  Wills,  8,  8-12;  14-Sl. 

▼XNDOR  AND  PURCHASIOL 
See  HioHANio's  Lmr.  4^  8w 

VERDICT. 
See  Habsas  Corpus;  SiDuonoa^  8w 

VESTED  RIOHT& 
See  MsoHANio's  Liur»  Ifll 

VICE-PRINCIPAL. 
See  Mastxr  and  SbrtamTv  9^ 

VOLUNTEER. 
See  SuBROGATioir,  8b 

WAGES. 
6m  AxTAOBMBirr,  Sj  Ezicutioii,  9;  Feaudulikt  OWTITAViai^  II 

WAGERa 
Sm  Insurancb,  14-18, 

WAIVER. 
SMAunovet  Mioranio'sLuk,  13-18;  Mistakb»%8)  Vmorahj  Ismbv* 

ifjuii%  1|  Process,  3;  TrusxIi  7* 

WARRANTS. 
Sm  Arrist,  1-A> 

WARRANTY. 
Sm  Salis,  1-8;  6b 

WATERa 
L  ScTBFAOB  Waters;  What  Arr.— Waters  Composid  Pastlt  m  8nPAS» 
Watrb  Eboapiro  Through  a  Lkvrr  by  Prroolatiov  and  partly  el 
rainfall  are  rabjeet  to  the  mlM  in  regard  to  snrfaM  waten^    Gmy  ▼• 
MtWiUiam§,\9Z. 
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fi  feKTAOB.— Ihr  wr  isi  Fuiw  m  SoavAia  Watbm  Thfowai  a  flira 
A  DiTOH  Ha«  Buv  Oot  in  the  bottom  tinreof  tlM  owmt  tC  tt» 
teadiku  BO  right  to  daa  mp  ouoh  ditoh  if  tfaetoby  ho  injvno  tto 
of  anothor  tnct  by  retarding  the  flow  of  tho 
In  Ifaa  awMk  oq  tho  kadi  of  sneh  other  owmer.    Wkartm  r.  Siemat,  S92. 

S.  If  Sn jorACs  WASOt  Flows  bt  a  WKi.-DmirsD  CwntBM,  Bb  It  nr  a  Ditch 
OB  SwALB,  in  Ite  primitive  eondition,  and  eeeks  dieohorgo  in*  neighbor- 
iog  etream,  ito  flow  oannot  be  retarded  or  interfered  with  by  a  land- 
owner to  the  injnry  of  neighboring  proprieton.  Wkaritm  ▼•  Aomb^ 
297. 

4.  Easbmkntb— DnoHABOB  ov  Su&FAOB  Waters.— The  owner  of  the  higher 
of  two  adjoining  tenemento  hae  an  eaflement  to  hare  all  watere  failing  «^ 
aoenmnlating  on  liia  hod  dieoharged  orer  the  lower  tenemeDt^  to  the 
same  extent  ae  they  wonld  be  dieoharged  in  a  stato  of  nature;  and  thii 
natoral  flow  or  pasiage  of  the  waters  oannot  he  intermpted  or  preyeated 
by  the  eerrient  owner  to  the  detriment  of  the  dominant  prc^rietor. 
Ofxif  w.  MeWWkoM,  163. 

6b  WATBBa»  Sbepaob,  Bjbbt  to  BarrBAnr  Yuom^tn,^^  waters  seep  tfaroai^ 
a  leree  and  oome  to  tthe  norface  mmeh  aa  nptings  do^  and  gradnaUy  seek 
a  lower  lerel*  not  in  a  defined  channel,  bat  ae  snrfaoe  water  ie  wont  to 
do,  by  percolation  and  foroe  ef  gravity,  they  shonld  be  allowed  topees  off 
by  the  methods  idnriaed  by  natore^  4Uid  an  onlMaknent  or  levee  erected 
by  the  owner  of  lower  land  to  hold  each  water  back  and  to  eaase  it  to 
be  retained  or  to  flow  vpon  the  higher  land  may,  at  the  instonoe  of  tho 
owner  of  the  latter,  he  abated  ae  «  naiemue.    Gray  t.  Me  WillkmM,  163. 

§k  Riqrt  of  Laivdowvbb  to  PBOTBcr  Himself  AaAiMST  Otbbflow  fbo« 
RiYBB.— If  the  owner  ilf  Mgher  land  upon  a  river  snbjeot  to  overflow 
f aik  to  ereot  levees  or  evibankroecto  to  protsot  Ida  land  from  the  eftet  of 
floods,  his  nei|^bor  owning  land  in  his  rear  may  protect  himerlf  from 
•nch  floods  by  erecling  a  levee  upon  his  own  iMid,  althongh  the  effeet 
thereof  may  be  to  increase  the  flood  waters  on  the  higher  land  of  the 
neighbor  who  has  not  resorted  to  like  means  of  proteotioB.  Cfraif  v. 
Mc  WaiUwu,  163. 

7.  OivXtAWVoii  DifVBiioir  or  abd  JtnBBnamoB  Wats.— ^1m  ovaar  of  a 
watercourse  may  divert  or  change  the  ooorse  of  the  stream  on  his 
own  landf  provided  he  retoras  It  to  ito  original  or  natural  channel 
before  it  reaches  the  land  of  an  adjoiniag  owner  without  injury  to 
the  latter;  but  the  former  must  not,  by  changing  the  direction  of  the 
flow  of  the  stream,  so  increaee  or  diminish  ito  velocity  as  to  cause  dam- 
age to  the  lend  ef  the  adjoining  proprietor,  or  impair  Ins  ri|(hilM  nee  af 
the  stream;  nor  •can  he  make  any  ohange  or  diversion  of  the  stream, 
though  on  his  own  land,  which  would  cause  the  washing  of  mud  and 
debris  on  the  land  of  his  neighbor,  to  the  injnry  of  the  latter,  and  which 
would  not  have  occurred  but  for  the  ehange  in  the  ounant  of  the  stream. 

Kaif  w.  Kirk,  410^ 

See  LfJUBcnoBi^  3-6. 

WILLS. 

I.  IirTEHT  of  Testator  Goverks. — A  court  ean  best  asoertoln  the  true 
intont  and  meaning  of  a  testator  by  putting  itself,  as  far  as  may  he 
to  his  place,  and  reading  all  the  directions  of  his  wiH  in  fha  li|(ht  of  his 
environment  at  the  time  it  was  made.  When  that  intent  and  meaning 
can  be  in  this  way  clearly  ascertained,  all  technical  rules  and  adjudi* 
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«ated  oaaas  in  other  jurisdiotions  Btanding  in  the  way  of  its  execntioa 
must  be  disregarded.     Murphy  ▼.  CarUn,  699. 

Si  Pboof  or  ExicunoK  of  a  will  must  be  made  by  two  witnesses,  eaoh 
of  whom  must  separately  depose  as  to  all  facts  necesaary  to  oompleta 
the  chain  of  eridence,  so  that  no  link  of  it  may  depend  on  the  credi- 
bility of  bnt  one  witness.     SimrelTa  Estate,  864. 

8L  TiffTAniiTAKT  Capagitt — Undub  Ikfluknob.— Eviixxkcb  that  the  con- 
testants of  a  will  had  twenty-five  years  prior  to  its  execution  worked 
as  farm  hands  on  the  testator *8  farm  is  irrelevant  and  incompetent  to 
prove  his  testamentary  capacity  or  undue  influence  exerted  ovor  him  by 
two  of  his  sons.     Maddox  v.  Maddox,  734. 

C  TssTAMSNTABT  Capaoitt— TiST  OF.— The  Competency  or  incompetency 
of  a  testator  to  engage  in  or  nuderstand  any  complicated  matter  or 
transaction  in  business  is  not  a  proper  test  of  }his  mental  capacity  to 
execute  a  wilL    Maddox  r,  Maddox,  )34. 

H  TiSTAHBNTABT  Oapaoitt. — A  man  may  have  mental  capacity  to  make 
a  will,  and  yet  be  incapable  of  making  a  contract  or  managing  hia 
his  estate.     Maddox  v.  Maddox,  734. 

Si  TiSTAiiBNTABT  Capacitt. — A  tcstator,  though  aged  and  infirm,  is  not 
incapacitated  from  making  his  will,  if  he  understands  the  business 
in  which  he  is  at  the  time  engaged,  and  has  mind  and  memory  capable 
of  presenting  to  him  his  property  and  the  persons  who  are  the  natural 
objects  of  his  bounty,  and  of  understanding  the  distribution  of  his  prop- 
arty  as  made  by  the  wilL     Maddox  v.  Maddox^  734. 

T*  Tbstatob  Mat  Makb  an  Unbeasonablb,  Unjust,  and  Injudioiods 
will,  and  it  will  still  be  valid  if  he  is  possessed  of  mental  capacity  and 
acts  as  a  free  agent  at  the  time  of  its  execution.  Maddox  y,  Maddox, 
734. 

t.  Wills  Obtainbd  bt  Fraud  ob  Undub  Influbncb  in  the  Fibst  Instancb 
Abb  Void,  and  no  subsequent  ratification  will  render  them  valid  with- 
out  a  formal  re-execution  or  republication.     Hainea  v.  Hayden,  566. 

i.  Vvftvji  Influbncb — Evidbnob  of  Sbnilb  Dkcat  —  Declabationb  of 
Tbstatob. — If  a  will  is  attacked  for  undue  influence  in  its  execution, 
facts  and  circumstances,  and  declarations  of  the  testator  occurring  sub- 
sequently to  the  execution  of  the  will  tending  to  show  the  state  of  his 
mind  at  the  time  it  was  executed,  and  the  fact  of  undue  influence,  are 
not  rendered  incompetent  or  inadmissible  by  evidence  showing  that  at 
the  time  of  the  execution  of  the  will  the  testator  was  snfifering  from 
senile  decay,    ffcunes  v.  Hoyden,  666. 

10.  Undub  Influencb— Dbglabations  of  Tbstatob  as  Evidbnob.— If 
a  will  is  claimed  to  have  been  made  nnder  undue  influence,  declara- 
tions of  the  testator,  both  before  and  after  its  execution,  may  be  given 
in  evidence  for  the  purpose  of  showing  his  state  of  mind.  Subsequent 
declarations  are  admissible  for  the  reason  that  the  condition  of  mind 
ascertained  at  a  date  subsequent  to  the  execution  of  the  will  may  be 
presumed  to  have  existed  at  a  prior  time.     Haines  v.  Hayden,  666. 

IL  Undub  Influkncb— Declabations  of  TsffTAToB  as  Evidencb. — ^If  a 
will  is  attacked  on  the  gronnd  that  it  was  executed  nnder  undue  in- 
fluence, declarations  made  by  the  testator  subsequently  to  its  execution 
are  admissible  in  evidence  to  show  that  the  influence  exerted  accom- 
N  plished  its  improper  purpose,  and  subjected  the  testator's  will  to  that 
al  the  beneficiary,  in  the  absence  of  such  a  change  in  the  relation  of  the 
parties  as  renders  such  testimony  inadmissible.  In  order  to  render  such 
»  AK.  »t,  Bbp.,  Vol.  XXXY.  — M 
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deelaratfona  ftdmlnibU  thej  need  not  baye  been  mmde  to  near  the  date 
ef  the  will  m  to  be  a  part  of  the  res  gestcs,  when  the  fair  inference  froin 
All  the  circa mstancea  is  that  they  truly  represent  the  testator*8  stats  of 
mind  at  the  time  the  will  was  made.     Hainea  ▼.  ffayden,  566. 

UL  Undue  Intluencb— Diolaratiokb  ov  Thstator — Etidencb  to  Rb- 
BUT  Pbesduption  Arisino  vbom  Non destruction  or  Will.— Con- 
ditions and  declarations  of  a  testator  subsequent  to  the  execution  of  his 
will,  and  the  oontinnous  dominion  oTer  him  of  a  person  accused  of  ex- 
erting undue  influence,  are  admissible  in  evidence  for  the  purpose  of 
weakening  a  presumption  of  the  validity  of  the  will  to  be  drawn  from 
its  nondestruction  during  a  period  of  ten  years.    HaineM  y,  Hayden^  560. 

VL  Mental  Incohpetenot  of  Testator.— Monomania  amounting  to  in- 
sanity upon  a  single  subject  possessed  by  a  testator,  as  evidenced  by 
an  unequal  and  unnatural  disposition  of  his  property  made  by  him  in 
his  will,  and  such  as  mast  avoid  it,  is  such  an  insane  delusion  as  renders 
him  incapable  of  reasoning  on  that  particular  subject,  and  shows  that 
he  assumed  to  believe  to  be  true  that  which  has  no  foundation  or  reasoa 
in  fact     Haines  v.  Hoyden,  566. 

Mb  Undue  Influence— Evidence.— Faoib  and  Ciroumstances  Ooour* 
BiNO  Subsequently  to  the  execution  of  a  will,  and  relating  to  the 
condition  of  the  testator's  mind,  and  the  question  of  fraud  and  undue 
influenoe  claimed  to  have  been  exercised  over  him  are  admissible  in  evi- 
dence to  prove,  by  inference  or  otherwise,  that  the  same  conditions  ex- 
isted beiore  and  at  the  time  of  its  execution  as  existed  afterwards  en 
these  points.     Haines  v.  Hayden,  566. 

ML  Undue  Influence— Rktainino  Will  Without  DBarRUonoN. — When 
a  will  is  attacked  on  the  ground  of  undue  influence  in  its  execu- 
tion, and  the  party  alleged  to  have  exerted  such  influence  relies  upon  a 
presumption  of  the  validity  of  such  will  arising  from  its  nondestructioB 
during  a  period  of  ten  years,  and  offers  in  evidence  declarations  of  the 
testator  that  the  will  bad  been  made  by  him  and  cannot  be  brokea, 
together  with  directions  to  resist  any  Attempt  to  break  it^  snoh  pre> 
sumption  and  the  inference  arising  from  such  evidence  may  be  met  and 
overcome  by  evidence  showing  that  such  nondestraction  as  well  as  sooh 
declarations  and  directions  were  made  while  under  the  same  delnsim 
or  dominion  as  existed  or  was  exerted  when  the  will  was  mada.  Hamm 
T.  Hoyden,  566. 

IS.  Undue  Influence.— When  a  Confidential  RiLATioir  is  ahown  te 
exist  between  a  testator  and  the  recipient  of  his  bounty,  his  influence 
is  presumed  to  have  induced  the  bequest^  and  the  burden  of  proof  is 
oast  upon  the  beneficiary  to  explain  the  transaction  and  establish  that 
it  is  reasonable.     Maddox  v.  Maddox,  734. 

17.  Undue  Influence — Evidemcb. — Undue  influenoe  can  seldom  be  proved 
by  direct  and  positive  evidence,  and  when  extreme  age  and  possibls 
susceptibility  to  influence  are  shown  in  respect  to  a  testator  in  the 
txecution  of  his  will,  and  an  undue  portion  of  the  estate  is  granted  to 
one  to  the  exclusion  or  partial  exclusion  of  another  having  equal  or 
greater  demands  upon  his  bounty,  every  fact  and  oirounutanoe  surround- 
ing the  parties  at  the  time  of  the  execution  of  the  will,  and  which  beait 
open  it,  will  be  examined  with  the  utmost  scrutiny  to  ascertain  whether 
or  not  it  was  the  product  of  fraud  or  undue  influence.  But  the  mere 
fact  that  unjust  discrimination  was  made,  coupled  with  the  facts  of  oU 
age  and  great  debility  of  body,  is  not  alone  sufficient  to  raise  a 


INDBZ.  1011 

Hon  that  nndne  inflaenoe  wm  •xertad  by  <m«  who  reoelTed  tin  greater 
portion  of  the  estate  under  the  will.     Maddox  v.  Maddox,  734. 

IIL  UiTDVi  Invluknob — PaBSUMPnoy.— When  a  will  xi  oontested  on  tha 
ground  of  undue  influenoe  ozerted  by  ito  proponent!  orer  the  teeta> 
tor,  and  they  plaoe  themaelTes  on  the  witnese-stand  and  are  subjected 
to  cross-examination,  no  inference  can  be  drawn  against  them  from  tha 
fact  that  they  offer  no  yolnntary  explanation  of  unequal  and  probably 
unnatural  provisione  in  their  faror  as  contained  in  the  wilL  Moddcm  T« 
Maddox,  734. 

Ill  Undux  Imfluxvob— BnmDur  ov  Fboov.— If  a  testotor  and  two  of  hie 
sons,  claimed  to  have  been  unduly  favored  in  his  will,  lired  on  sep* 
arate  farms,  and  they  never  interfered  in  his  business  nor  were  tfaey 
intrusted  with  ite  management  or  control,  nor  called  upon  for  adviosip 
though  they  visited  him  frequently,  the  burden  of  proof  is  upon  the  lees 
favored  sons  who  are  contesting  the  will  to  prove  that  it  was  not  volnn* 
tarily  made  by  the  testator,  but  was  the  prodnol  of  the  will  of  the  pro- 
ponents.   Maddox  v.  MaddooD^  734. 

SQL  Ukdux  Invluxncb—Bubdxn  or  Proof. — ^When  a  will  is  eonteated 
on  the  ground  of  undue  influenoe  exercised  by  ito  proponento  toward 
the  testotor,  the  contestante  must  introduce  soma  oTidenoe  from  whioh 
nndne  influence  may  be  inferred  before  the  burden  of  proof  ia  shifted  to 
the  proponente  to  eiplain  unequal  or  unnatural  provisions  in  the  wilL 
MadtJox  V.  MaddooB,  734. 

flL  UvDUB  IiirLUXMOK^BuBDKH  OF  Pboof.— When  a  will  h  oontested 
on  the  ground  of  want  of  mental  capacity  in  the  testotor  and  of  nndna 
influence  exercised  over  him,  the  burden  of  proof  is  on  the  proponento 
of  the  will  to  prove  ito  proper  execution  and  attostotion,  and  also  that 
the  testotor  was  of  proper  age  and  sound  mind.  When  these  faoto  are 
shown,  a  will  jprhna/aeie  valid  is  estoblished,  and  it  then  doTolves  upon 
the  contestanto  to  prove  fraud  or  undue  influence.  Maddox  t.  Maddox^ 
734. 

&  RBPUBLiCATioN->BFFBor  OF.— A  republished  will  must  be  oonstmad 
^  speak  at  the  date  of  the  republication.     Oibnar*a  SktaU^  86ft. 

A  Rbpublxoatioh  bt  Codioil— Iktbrlinbatioks — ^PRBsuifFTioir. — ^A  oodi* 
oil  operates  as  a  republication  of  the  original  will  so  sj  to  make  it 
speak  as  of  the  dato  of  the  codicil;  and  if  any  intorlineations  appear 
therein  in  the  handwriting  of  the  testotor,  the  presumption  is  that  they 
were  made  at  or  before  the  execution  of  the  codicil.  OUmor^t  JBtiaU^ 
856. 

•k   CONSTBUCnON  —  RXPUBUGATION— IkTBBLINBATIONS  —  SUBVITIUTION.— 

When  at  the  time  of  the  republication  of  a  will  the  testotor  adds  tha 
words  "or  to  their  heirs"  after  the  words  '*as  follows"  in  the  olanse 
in  the  original  will  reading  **I  give  and  bequeath  ss  follows,"  followed 
by  the  names  of  the  legatees,  and  then  adds  the  word  "deceased "  after 
the  name  of  each  legatee  then  dead,  it  is  olear  that  these  words  are  in* 
tended  to  apply  to  the  respective  legatees  if  alire,  and  to  their  heirs  if 
they  be  dead,  and  they  will  be  construed  as  words  of  substitation,  and 
not  as  words  of  limitotion.  OUmor's  Bttak^  866. 
Wk  Rbfubligatioiv  —  Imtkrlimbattons — SuBffnruTiOB —  ETiDiNOBi — It  is 
aompetont  for  the  purpcee  of  ascertaining  the  intention  of  the  testa- 
tor to  show  by  extrinsio  evidence  that  at  the  time  of  the  republication 
•f  his  will  the  words  "or  to  his  heirs**  were  added  ss  applying  to  all  of 
the  legatees,  and  that  the  word  '*  deceased  "  was  added  after  the  name  of 
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iMb  legAtM  thea  dead,  and  tiie  mrmnulBaoM  mnder  wbieh  ttsf 
io  Mldtd.  Saeb  cndenctt  elaarlj  slrawt  that  the  testator  intended  the 
vetda  **er  to  their  hein"  as  words  of  snbstitation,  and  the  word  **d^ 
osaeed  **  to  indicate  that  the  legatees  then  dead  were  not  to  reoeiTa 
legacies,  bat  thait  they  should  go  to  their  heirs.     OUmerU  Sttate^  855u 

M  KKAMmis— PR60F  OF  BxBOunoff.— When  a  will  dnly  execnted  ia 
legalarly  repoblished  er  re»exeented  after  erasures  therein  hate 
■wde^  aad  there  is  bat  one  witness  to  the  fact  of  the  erasures  being  oMMle 
by  aathority  of  the  testator,  the  will  with  the  erasures  in  it  cannot  ataad 
M  Iris  will  for  lack  ef  statutory  proof  of  two  attesting  witnesses  to  iii 
exeovtioii  ia  that  form,  and  when  sueh  will  in  its  original  state  witJicwt 
the  srasnree  is  dnly  proved  by  two  sobscribing  witnesses,  it  is  in  that 
form  the  hut  will  ef  the  testator,  and  m  such  most  be  admitted  to  pi^ 
bate.     Shmreitt  JBtiate,  BU. 

fl.  CosisTBVOTioji  — '*A]id" — "Ob."— Courts  will  transpose  the  slanssi 
ef  awill,  aadoeastrne  ^'or^tobe  ««and'*and  '^and^to  be  *«ei^  oolj 
when  absolately  necessary  to  do  so  in  order  to  support  the  evidsaft 
mettnittg  ef  the  testator.    Gilmor't  Bsiate,  865. 

9^  Will  of  Marbibd  Wohah— Rxfocatioit  it  Maruaos.— Hm  marriage 
ef  a  woman  does  not  revoke  a  will  made  by  her  while  a  /ems  jdIs  im  » 
state  where  the  statnte  provides  that  property  acquired  or  owned  by  a 
married  woman  both  befon  and  alter  marriage  "by  pnrehaas^  ^f^ 
grant,  devise,  bequest,  descent,  or  in  coarse  of  distribatioB  er  in  any 
ether  manner,  she  shall  held  for  her  separate  nee,  with  pofwer  fd 
devising  the  same  as  fnlly  sj  if  she  were  a/eme  sok.'*  Such  legi^tiaa 
lemeves  every  oommon  law  disability  to  which  a  /erne  eoperi  was  loi^ 
merly  subjected  with  respect  to  making  a  valid  wilL  J?ocms  t.  HoBa^ 
Asrfd.438. 

S9k  RsvooATioir  of,  bt  Divobci. — When,  at  the  time  that  a  deoree  of  dl* 
voree  is  granted  the  parties  to  the  action  have  settled  their  property 
rights  by  mataal  agreement  in  writing,  without  mentioning 
wills  made  by  them  ton  years  before  by  which  eadx  devised  to  the 
all  of  his  or  her  property,  the  decree  of  divorce  and  settlement 
tute  an  implied  revocation  ef  the  wills.     LatMbig  t.  Naj^nn^  54& 

See  BtQunr;  Svidbkcb,  10;  Hombstbad,  8;  Husband  axd  Wxfii»  10}  la- 

fOBABOB,  12;  Tanarrs,  4^  0^  9,  10^  12. 

WITNESSEa 

1.  OvB  Who  Claims  Pbopkrtt  Umdkb  av  Allbqbd  Oift  Fbok  a  0» 
OBDBXT  is  competent  to  testify  as  a  witness  in  an  action  to  recover  11^ 
Ikmn  one  who  is  administrator  of  the  decedent  bnt  is  not  sued  in  hii 
representative  capacity.     Ooulding  v.  fforbmry,  357. 

%  BZPBBT  Btidbkob — Opxkion  of  PHTSioiAif. — In  an  action  to  recover 
for  personal  injury,  the  opinion  of  a  medical  expert  as  to  whethsr 
ar  not  the  condition  of  plaintiff  *s  arm  as  alleged  might  oo-exist  with  his 
ability  to  use  it  in  the  manner  witnessed  by  the  jury  is  admissible, 
Chroi9t9  T.  JBtxtik  Cftrtk,  5S1. 

H  Ihorbasb  of  Risk — Evidbhol— As  bearing  on  the  question  whether  ths 
use  of  a  naphtha  t<i/cb  to  bnrn  off  <^d  paint  wonld  increase  a  risk,  ev|i 
denee  of  experts  is  admissible  to  show  that  the  rate  of  premium  for  firs 
insnraaoe  Is  greater  where  ssch  a  torch  is  to  be  used  for  such  a  purposs 
than  if  there  is  to  be  no  suoh  ass.  Fir$i  Oongrtgatiomai  Ckmtk  F. 
ffofyoke  etc  Im.  Ox,  606. 
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4k  EnDDioi  Of  BxFMrt  Coimmvo  of  his  opinimi  fai  rvfarwMto  tto  Mtaud 
•ffwl  of  tbo  OM  of  m  naphtha  torch  in  refereniM  to  the  doBfW  fiwi  6i« 
to  inoompatant.     Firtt  Congrtgathnal  Chmrek  t.  Motifokt  tie,  ini,  Os^  M6L 

•u  IvcEBAiB  ov  RnK.— Btij>shcs  of  ExpKRTi  ui  regud  lo  proper  or  nml 
way  ol  romoWng  old  paint  from  a  bnilding  for  tho  pupoeo  of  ftpointim 
II  it  admiwibU.    Firwi  Catti^regtawnal  Church  r,  ffoiifaki  th.  iw^ 
%m  Oonito  1|  DahaoHp  S;  Btidskos;  TUALk  ii  Wu^  & 

WRITS. 
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